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THE   LAW  OF  CONTRACTS. 


CHAPTER  VIL 

OUAEAHTT  OE  SUBETY. 

Sect.  L  —  What  is  a  Guaranty. 

Originally,  the  words  "  warranty  "  and  "guaranty  "were  the 
same ;  the  letter  g,  of  the  Norman  French,  being  convertible  with 
the  w  of  the  Grerman  and  English,  as  in  the  names  William  or  Guil- 
lanme.  They  are  now  sometimes  used  indiscriminately ;  but,  in 
general,  warranty  is  applied  to  a  contract  as  to  the  title,  quality, 
or  quantity  of  a  thing  sold,  which  we  have  already  considered 
under  the  bead  of  sales ;  and  guaranty  is  held  to  be  the  contract 
by  which  one  person  is  bound  to  another,  for  the  due  fulfilment 
of  a  promise  or  engagement  of  a  third  party. '  And  this  we  shall 
now  consider. 

1  Tbeworda  "mire^"Mid"gniiranlor"are  often  Hied  indi>criininately,biit  thedis- 
tinction  ia  taken  that  while  a  earety  in  a.a  uri^aal  cotKractor,  bonnd  nauall}'  by  tlie  name 
lnBtrument  and  in  the  same  ternm  an  tha  pnacipal,  the  contract  of  a  guarantor  is  col- 
lateral, —  not  to  do  the  tame  thing  wbii^h  the  principal  agrees  to  do,  bnt  to  make  good 
the  damagM,  IF  the  principal  failB  to  do  what  he  has  agreed.  A«  to  this  distinctioti 
and  ita  coDseqnences,  aee  Hall  c-  Weaver,  94  Fed.  Sep.  104;  White'*  Adm.  v.  Life 
Arwc  S3  Ala.  419,  433 ;  Sai&E  0.  Wheeler.  Ac.  Co.  10  South.  Rep.  539  (Ala.) ;  McMil- 
lan D  Bull's  Bead  Bank,  33  Ind.  11 ;  Markland  Mining,  &c  Co.  e.  Kimmel,  ST  Ind. 
seo,  566 ;  Weik  v.  Pogb,  93  Ind.  383 ;  Ia  Rom  b.  Logaiisport  Nat.  Bank,  103  Ind. 
333,3.15;  Courtii  o.  I^nnii,  7  Met.  510;  Reigart  x.  White,  53  Pa.  438 ;  Kramph'a 
F.X.  V.  Hnti'B  Ex.  SS  Fa.  535  ;  Hartman  i>.  First  Nat.  Bank,  103  Pa.  BBl ;  Keames  v. 
MoatEoiDery,  4  W.  Va.  39  ;  Harris  v.  Newell,  43  Wis.  687.  As  a  gnarantj  ia  a  col- 
latenQ  contract  it  maj  take  anr  form  which  the  parties  may  agree  apon.  "  Gnarantiei 
•re  expressed  in  so  many  different  forms  and  are  applicable  to  so  many  different 
conditiuns  of  things,  that  it  aometinies  becomea  difflcnlt  to  give  them  their  true  inter- 
pretation. The;  are  often  mere  proposals  to  enAronlee,  sometimes  mere  recommen- 
dations, and  freqaently  little  more  than  expresaions  of  friendabip.  confidence,  or 
oonrteay.  ^metimea  they  guaranty  what  is  fixed  and  known  ;  aometimea  something 
to  be  done  or  brought  into  existence ;  sometimes  they  are  continuing,  sometimes 
limilod  to  a  single  transaction  ;  sometimes  direct  and  sometimes  collateral,  and  always 
refer  to  something  beyond  themseWes."  Miltoy  e.  Qninn,  69  Ind.  406,  410,  per 
Biddit.  J.  A  guaranty  of  collection  Kuarantees  that  a  debt  can  be  collected  with 
due  diligence,  if  an  action  is  promptly  bronght,  the  debtor's  insolvency  in  some  cue« 
exciMuig  a  failoie  to  sne.  Aldrich  f.  Chubb.  35  Mich.  350;  Brackett  d.  Rich,  S3 
Mimt.  4»:  StaM  b.  Bockefeller,  29  Ohio  St.  635 ;  Evans  d.  Bell,  45  Tex.  553. 
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In  geDeral,  a  guaranty  is  not  negotiable,  nor  in  any  way  trans- 
ferable, so  as  to  enable  an  action  to  be  maintained  upon  it  by  any 
other  person  than  him  with  whom  the  contract  is  made,  (a) ' 

*  4     "  It  is  a  prumise  to  pay  the  debt  of  another ;  but  the  guaran- 

tor may  be  held,  although  no  suit  could  be  maintained  upon 
the  original  debt ;  and  such  guaranty  may  have  been  required  for 
the  very  reason  that  the  original  debt  could  not  be  enforced  at 
law ;  as  where  the  guarantor  promises  to  be  responsible  for  goods 
to  be  supplied  to  a  married  woman,  (b)  or  to  be  sold  to  an  infant, 
not  being  necessaries,  (c)  But  where  the  original  debt  is  not 
enforceable  at  law,  the  promise  to  be  responsible  for  it  is  con- 
sidered, for  some  purposes,  as  direct  and  not  collateral;  as,  in 
fact,  the  original  promise,  {d)  But  if  an  infant  purchase  neces- 
saries, and  give  a  promissory  note  signed  by  himself,  and  by 
another  as  surety,  who  pays  the  note,  such  surety  can  recover 
the  amount  so  paid,  of  the  infiint(e)     In  general,   the  liability 

(a)  TniB  V,  Pnller,  91  Pick.  140 ;  Tyler  a  particalftr  honM,  by  natae,  »ncl  aiiother 

p.  Binnej',  7  Mbm.  479;  LkmonriMix  d.  hoQW  advMiM  goods  npon  it,  thef  bat* 

Hewstt,  i  WsDd.  307  i  Spriogei  e.  Hutcb-  no  claim  apuo  the  en^'&otoi'.    Bleekat  u. 

insuii,  19  Me.  3S9 ;  Mcltaal  b.  Yeomaiu,  Hvde,  3  McLean,  ST9  ;  Gnot  b.  Najlor,  4 

8   WatU,  aai  i   Canfleld  f.  Vaaghan,  B  Cranch,  394 ,  amtra,  ne  HcKaDghton  v. 

Mart   (La)   GSa;   Upham   n.   Pnare,  la  ConkliuK,  9  Wis.  317.    And  if  tbe  leCUr 

MaM.  14 ;  Miller  v.  Gaaton,  B  Hill  (N.  Y.),  of  znaranty  ii  addreowd  to  two  peiBoua 

188 ;  WatHoa  d.  Hcl>aren,  19  Wend.  S57  ,  ana  recoived  and  acted  upon  by  one  unly, 

Tattle  V.  Bartholomew,  19  Met.  45J  ;  Tay-  the  Koarautor  is  not   bunod.    Smith   v. 

In  p.  Binnev,  7  Mam  479;  Ten  Eyck  v.  Mon^omaiy,  3  Tex.  199;  Afyetc  d.  Ed|!«, 

Brown,   4    Cband.    lai ;   Tinker  e.  Mc-  7  T.  K.  aM.    But  wbere  the  gnaraiity  i« 

Cauley,    3    Mich.    188.      Althoagh    the  addreaaed  to  no  person  in  particnlar  it 

iaatrameat  may  be  in  the  form  af  a  rnar-  may  be  acted  apon  by  any  one.  and  if  inch 

aoty,  yet  if  it  contain  in   itaelf  all   the  appear  to  be  the  intention  of  the  paitiea, 

elements  of  a  negotiable  promiiworv  note,  goodH  may  be  fnrniiheil  by  sBveral  diSet> 

it  i«  then  negotiable.      See  Ketchell   b.  eat  dealers  on  the  faith  of  the  guatauty. 

Burns,  94   Wend.  4S6.    In  this  case,  the  Lowry  b.  Adams,  aa   Vt.   ISO.    And  m 

instrament  was  as  follows :  "  For  and  in  Vermont  it  would  seem  that  a  euaranty 

consideration  of   thirty-one    dollars   and  is  negotiable.    Partridge  v,  Davis,  SO  Vt. 

fifty  cents  received  of  B.  P.  Spencer,  I  499. 

hereby  {nuuuatee  the  payment  and  col-         {b)  See  Maggs  v.  Ames,  4  Bing.  470; 

leciiun  of  the  within  tkote  to  him  or  Learar.  Counerat  v.  Gol^mith,  6  Ga.  14. 
Anbum,     5ept     35,     1837."       (Signed)  M  See  Conn  r.  Cobum,  7  N.  H.  368. 

Thomas  Boms.     And   it  was  htld  nego-         id)  Harris  b.  Hnntbach.  1  Bnrr.  373, 

liable.     In  Heed  i>.  Garvin,  19  S.  &  R.  100,  and  Heid  p.  Nash,  there  cited.    See  also 

it  was  lield,  that  a  goaraiitr  eiven  by  the  Bnckmyr  d.  Darnel,  a  Ld.  Raym.  I0B5. 
assignor  of  a  bond  rnns  with  it  into  whoee-         fe)  Conn  b.  Cobotn.  7  N.  H.  36B,    In 

soever  hands  it  may  come,  and  the  Ktiar-  snch  case,  the  cause  of  action  arises  when 

ancift'  cannot  be  a  witness.    Bee  McLaren  the  sniety  pays  the  note.    CIsrk  b.  Fux- 

t'.   Watson,    as   Wend.   499;    Adams  c.  craft,  7  GreenL  348.     See  also  Fuin  o. 

Jones,  13  Pet.  307;  Walton  a.  Dodsun,  3  Goggin,  12  R.  I.  398;  Knaggs  c.  Green, 

C.  &  P.  163 ;  Bradley  u.  Gary,  8  GreenL  48    Wis.  601.     Compare  Ayers  v.  Burns, 

(Bennett's  ed.)  934;  Phillips  a.  Bateman,  87  Ind.  945. 
16  East,  356.    If  a  gnaraaty  is  directed  to 

>  If  a  person  can  enforce  the  principal  debt,  ha  Cl 

>arkU,  40  N.  Y.  181;  Claflin  i-.  Ostrom.  M  N.  Y „     . 

guaranty  is  negotiable,  and  the  assignee  mav  sue  in  hisown  oaiae.  First  Bank  v. 
Carpenter,  41  la.  MS,  Woldron  r.  Marring,  9S  Mich.  493.  —  A  letter  of  credit  ianot 
negotiable.     Roman  e.  Serna,  40  Tex,  306.  —  K. 


)vGoo<^lc 


CH.   711.]  QITARANTY.  *  6 

*  of  the  ^arantor  is  meaBured  by  that  of  the  priocipal,  and     '  5 
will  btt  so  coostraed,  unless  a  less  ot  a  laiger  liability  is 
flxpresslj  assumed  by  the  guarantor ;  as  if  he  guaranteed  payment 
of  a  note  by  an  indorser,  whether  the  indorser  were  notified  or 
not 

No  special  words,  or  form,  are  necessary  to  coneititiite  a  guar- 
anty. If  the  parties  clearly  manifest  that  intention,  it  is  suffi- 
cient i  and  if  the  guaranty  admits  of  more  than  one  interpretation, 
and  the  guarantee  has  acted  to  his  own  detriment  with  the  assent 
of  the  other  party,  as  by  advancing  money,  on  the  faith  of  one 
interpretation,  that  will  prevail,  although  it  be  one  which  is  most 
for  the  interest  of  the  guarantee.  (/")  Still  the  contract  is  con- 
strued, if  not  strictly,  accurately,  (^) '  and  a  guaranty  of  the  notes 
or  debts  of  one  not  only  does  not  extend  to  his  notes  given  jointly 
with  another,  (A)  but  if  that  one  varies  his  business  so  as  to 
change  his  liability  from  that  which  it  was  intended  to  guaranty, 
it  would  seem  that  the  guarantor  is  discharged,  (i)'  And  the 
guarantor  who  pays  the  debt  of  his  principal  is  entitled  to  all 
the  securities  of  the  creditor,  who  must  preserve  them  nnim- 
paired ;  (j)  and  equity  will  restrain  a  guarantee  from  enfor- 
cing his  guaranty,  until  he  has  done  what  is  *  necessary  to     *  6 


[/)  Ben  r.  Brwn.  I  How.  166 ;  Lkv-  Middleton.  Tbid.  &  R.  S3t ;  HodMOo  d. 

reoce  b.  McCalmont,  3  fil.449,  Tatnm  c  Shaw,  3  M;l.&  K.  183  ;  Yodks  t>.  Heynell, 

Bonner,  ST  Uim.  TM.  I&  E.  L.  &  E.  237  ;  b  c.  9  Hare,  609  ;  Mc- 

(9)  Biselow  8.  BeatoD,  U  Barb.  113;  Duii«tB  c.  Flower  Brook  Man f.  Co.  22  Vt. 

RfiuiE.  'rnuteea,   14  IlL  SO;  Fuber  v.  286;  Grove  ».  lirim.  1  Md.  43B;  Mathewa 

CntUr,  30  Mo.  306.  c.  Aikin.  1  ComaC  995 ;  Watson  v.  Alcork, 

ill)  Raaell  r.  Perklna,  1  Maion,  Sfls.  IS  E.  L.  A  G.  239;  Stranff  b.  Fonter, 33  E. 

8»e  aUo  ConnecticDt,  &c.  Ins.  Co.  b.  Scott,  L.  &E.  SB3;  B.C.  17  C.  S.  301 ;  Fear]  St. 

SI  Kj.  540:  Parh&m  Sewing  Machine  Co.  Cong.  Soc  c  Imlsy,  23  Conn.  10;  York  v. 

s.  Brock,  113  Maas.  194 ;  White  Sewing  Lan<fiB,  fiS  If.  C.  53S ,  Price  v.  Tmsdell,  1 

Hachine  Co.  r.  Hinee,  SI  Mich.  438.  Stewart,  200;  Ottawa  Bank  f.  Dudgeon, 

(i)  Id.  ;  Wright  cRnaeell,  3  Will.  530;  6.MI1.I1.    6w  Kail  •>.  Hortie,  84  lU.  61S. 

a.  C.  1  W.  BL  934;  Dry  t>   Davy,  10  A.  &  lu  Chapman  r.  CoUiDB,  12  Ctuh.  163,  htid, 

E.  30.  that  payment  ai  a  note  by  a  principal  dis> 

ij)  Ciafthorn«  v.  Bwiubnme,  14  Vee.  charges  the  Bnrety,  ao  that  the  note  cBn- 

162 ;  PanoDS  v.  Briddock,  S  Vera.  608 ;  not  again   be  pat  in  circnlation  agaloEt 

Wiight  r.Horeley,  11  Vea.  13;  Copis  v.  him. 

'  Tin  liability  of  a  anretj  ii  limited  to  the  express  terms  of  the  contract.  Mix  d. 
Kn^Mon.SS  DI.  194  ;  the  termaof  which  should  becooBtmed  strictly  aud  favorably  to 
him.  Ward  v.  Slahl,  HI  N.  Y.  406  ;  Colnmbns  Sewer  Pipe  Co.  e.  Gaaser,  58  Mich.  385  , 
Stall  V.  Hanae,  62  111.  52.  A  guaranty  to  pay  in  case  the  holder  ■*  fails  lo  recover  " 
OD  a  note,  means  a  fsilere,  after  diligently  proaecatiug  the  m^er.  Jones  r.  Ashford, 
79  N.  C.  171  See  farther,  an  to  constraction,  In  n  N.  Y.  Cent.  R.  Co.  49  N.  Y.  414  ; 
PalmercFoW,  TIN.  Y.  106;  Bsttonir.  Freeborn,  63  N.Y.383  ;  Birdsallc.  Hsacock,  33 
Ohio  St  ITT  ;  Hontgomery  e.  Haghea.  65  Ala.  201.  —  S. 

*  So  a  gnarvity  of  the  debta  M  a  Arm  for  gooda  sold  to  it  will  not  apply  to  transac- 
tioos  with  the  remaining  partners  after  the  Arm  is  dissolved,  as  by  the  death  ot  one 
partner.  Holland  d.  Teed,  7  Hare.  50;  Cosgrore  v.  Starrs.  5  Ont.  189.  See  also  Lon- 
don, Ac  Co.  V.  Tenj,  S5  Ch.  D.  69S ;  McCloskey  r.  Wiogfleld,  29  L&  An.  141. 
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turn  these  secnritiea  to  acconot,  if  he  alone  can  do  thi3.(i)  And 
if  the  creditor  gives  ap  [or  negligently  loses  or  destroys]  any 
secnrity  for  his  debt  without  the  guarantor's  consent,  he  mast 
account  to  the  guarantor  for  it.  {kk)  So  if  the  creditor  s^ree  with 
the  principal  that  the  debt  shall  be  reduced  or  abated  in  a  certain 
proportion,  the  guarantor  consenting,  he  cannot  hold  the  whole 
of  the  original  guaranty,  but  must  permit  that  to  be  abated  or 
reduced  in  the  same  proportion,  (l) '  But  after  the  guarantor  has 
paid  the  debt,  he  has  no  right  to  demand  an  assignment  to  him* 
self  of  the  debt,  or  of  the  instrlimeut  which  creates  or  expresses 
the  debt,  if  a  promissory  note,  bond,  or  the  like,  for  the  very 
reason  that  the  debt,  and  with  it  the  instrument,  has  been  dis- 
charged, and  so  made  of  no  effect,  (m)* 

It  should  be  added,  that  unless  the  conditions  of  a  guaranty  are 
strictly  complied  with  by  the  party  to  whom  it  was  given,  the 
guarantor  will  not  be  bonnd.  (n) 


OF  THE  C0N9IDEEATI0N. 

Although  the  promise  to  pay  the  debt  of  another  be  in  writ- 
ing, it  is  nevertheless  of  no  force  unless  founded  upon  a  con-' 
sideratiou.  (o) '     It  is  itself   a   distinct  contract,  and  must  rest 

(ir)  Cotton    V.    Blane,    3    Anit.   944;  27!;  Hoire  Hachiue  Co.  p.  F&miinoD,  BS 

Wright  B.  Nntt.  3  Bro.  Ch.  326;  •.  c,  1  N.  Y.  121. 

H.  Bl.  137  ;  Wright  f    SimpeoD,  6  Vea.  II)  Bsrdwell  d.  Ljdell.  7  Bing.  4S». 

728.  (nil  CopiB   V.   Miildleton,  Tnm,  &   R. 

(kh)  Thnmei  D.   BArbonr,  49  fU.  370;  324;  Hodgson  v.  Rtiaw,  3  Myl  &K.183; 

Pickeni  s.   Yeu-borangh'i  Adin.  26  All.  Praj  d.  Mame.  7  Cnah.  9S3.    Bnt  see  Low 

417;  Hnbbaiil  n.  Pu^a,  34  Ark.  SO;  CHm  d.  Blodgett,  1  Forter  (N.  H),  1S1  ;  Good- 

D  FlemlnK,  101  Ind.  164;  Wooley  v.  Loam-  year  i'.  Watson,  14  Barb.  486,  Edgerlv  v. 

viUe  Baukiug  Co.   81' Ky.  827  ;  Guild  B.  EraeiBon,  6  Foster  (N.  H.),  957;  Alden 

Butler.   127  Mais.  366 ;  Wulff  v.  Jav,  L.  p.  Clark,  11  How.  Pr.  209. 
K.  7  Q.  B.  756.    Compare  Grisard  v.  'Hin-         (b)  Leeds  r.  Dunn,  10  N.  Y    (8  Said.) 

son,  50  Ark.  223 ;  Vanra  v.  English,  76  4GS. 
Ind.  80;  Sheldon   v.   WiUiams,   11   Neb.  (o)  Wun   r.    Warlters,    6  East,    10; 

■  Where  a  surety  agreen  to  be  liable  for  a  iMrt  only  of  a  debt,  he  may  deduct  a 
ratkhle  prapartion,  reckoned  on  sDch  part,  of  all  ai*idends  paid  on  the  entire  debt,  and 
a  continuiog  gaaranty,  limited  in  amoant,  made  to  secure  a  flontiug  balanre,  is  prima 
^(<,  at  leant,  an  agreement  of  liability  foe  part  only  of  the  ancertained  debt;  but  a 
guaraiity,  limited  in  amoant,  made  to  secure  the  entire  debt,  is  entitled  to  no  such 
ilednctioa.     Ellis  c.  Emmanael,  1  Ex.  D.  157. 

'  In  New  York  a  surety  is,  however,  entitled  to  such  an  aseignmeDt  as  well  ai  of 
cdlateral  secnrity.  Ellsworth  i>.  Lockwood,  42  N,  Y.  89 ;  HinckSy  v.  Kieitz,  98  N.  Y. 
983.  991. 

'  A  guaranty,  tlthough  without  consideration,  is  not  void  as  aMinst  an  innocent 
holder  without  DOtice,  Parkhurst  v.  Vail,  73  IIL  343 ;  Clopton  r.  Hall,  91  Hiss.  482 ,  as 
6 
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•  apon  ita  own  consideration ;  but  this  consideration  may  be  •  7 
the  same  with  that  on  which  the  original  debt  is  founded, 
for  which  the  guarantor  is  liable.  The  rule  of  law  is  this :  if  the 
original  debt  or  obligation  is  already  incurred  or  undertaken  pre- 
rions  to  the  collateral  undertaking,  then  there  must  be  a  new 
and  distinct  consideration  to  sustain  the  guaranty,  (p)  But  if  the 
original  debt  or  obligation  be  fonnded  upon  a  good  consideration, 
and  at  the  time  when  it  is  incurred  or  nndertaken,  or  before,  that 
time,  the  guaranty  is  given  and  received,  and  enters  into  the 
inducement  for  giving  credit  or  supplying  goods,  then  the  con- 
sideration for  which  the  original  debt  is  incurred,  is  regarded  as 
a  consideration  also  for  the  guaranty,  {q)  It  is  not  necessary  that 
any  consideration  pass  directly  from  the  party  receiving  the 
guaranty  to  the  party  giving  it  If  the  party  for  whom  the  guar* 
anty  is  given  receive  a  benefit,  or  the  party  to  whom  it  is  given 
receive  an  injury,  in  consequence  of  the  guaranty  and  as  Its 
indacement,    this   is   a  sufficient  consideration,  (r) 

EQiott  V.  Giwe.  T  Hu.  kJ.4ST;  Leonard 
v.  Vr«deubargh,  B  Jolint.  39;  B^ey  r. 
Fmnnaii.  4  id.  SSO ;  CUrk  v.  Small,  6 
Yerg,  41  e ;  Aldriii^  r.  Tomer,  1  G.  4  X 
«ST  i  Kedwm  r.  Sanborne,  a  N.  H.  414 ; 
Tenny  v.  Prince,  4  PicL  385;  Cobb  e. 
Page,  17  ?«□□.  St.  469.  Tor  tbe  law  will 
not,  aa  »  general  mle,  imply  a  connidera- 
tioD  from  tlie  tact  that  the  arreement  woa 
in  writiiuc.  Dodge  a.  Bardell,  13  Cona. 
170;  Cntler  b.  Everett,  33  Me.  SOI.  Foc- 
bMiance,  however,  is  a  good  i 


■liaw  e.  King,  2  llnrL  &  N.  51 T  ;  Hockeo- 
bnrf  D.  Hyert,  iVroom,  346;  Calkuis  f. 
Chandler.  36  Mich,  830.  See  also  Brigse 
r.  Downing.  48  Is.  SSO;  Worcester  B^k 
r.  Hill,  lis  Mass.  3S.    And  if  the 


nth  the 


ToDiiicliS,  74  N.  Y.  88.  So  where  the 
gnarsntv  of  a  note  is  made  at  the  same 
tune  wilh  its  transfer,  the  tnmsfer  is  &  snf- 
Adent  consideration  to  itnpport  the  gnar- 
antr.  Uow  c.  Kemball,  3  McLean,  103 ; 
GilUghao  V.  Battfdniui,  as  Me.  79.  See 
Blown  V.  Cnrtias,  a  Comst.  33S.  Bnt  a 
gnaianty  of  payment  of  a  pre-existing 
J  aotn,  where  the  only  consider- 


anj  oetiigti  or  eupectatic 
I.   la  withont  snmcient 
■iderotion  and  cannot  be  enforced.  -  Wani 
V.  Adams,  24  Me,  177. 

(p)  Kabaad  v.  De  WoU,  1  Paine,  C. 
C.  580  ;  Pike  v.  Irwin,  1  Bandf.  14;  Elder 
».  Warfield,  7  Har.  ft  J.  391 !  Ware  v 
Adams,  24  Me.  177 ;  Parker  v.  Barker,  ) 
Met,  423 ;  Anderson  u.  Davis,  9  Vt.  136 
Blake  c.  Parlin.  22  Me,  395;  BeU  o 
Welch,  9  C.  B.  1S4;  Good  v.  Martin,  95 
U.  S.  90 ;  McNanght  r,  McCIaughrr,  43 
N.  Y,  23  ;  Parkhnnit  o.  Vwl,  78  IlL  843 
Clopton  V.  Hall,  SI  Miss,  4B2, 

(7)  Bainbridge  v.  Wade,  1  E.  L.  &  E 
236;  S.  C.  16  Q.  B.  89;  Campbell  b 
Knapp,  15  Penn.  St.  127 ;  Klein  v.  Cnrrier, 
14  in.  337  ;  Bickford  v.  Gibbe.  8  Cnsh. 
IBS;  Leonard  r.  Vredenbnrgh,  8  Johns. 
39  i  Graham  v.  tySeil,  2  Hall,  474  ;  Con- 
key  V.  Hopkins,  17  Johns.  113  ;  Gardiner 
B.  Hopkins,  5  Wend.  23 ;  Raband  v.  De- 
Wolf,  1  Pune.  C,  C.  580,  See  How  r, 
Kemball,  2  Mcl^ean,  103 ;  Enrti  v.  Ad- 
ams, 7  Eng.  (Ark.}  174.  See  also 
(d),  anie. 

[r]  Bickford  V.  Gibbs,  8  Cnsh. 
Morly  B.  Boothby,  3  Bing.  113,  Bt  , 
J. ;  Leonard  n.  Vredenbnrgh,  S  Johnl.  39. 
In  this  can,  A  applied  to  B  tor  ^ooda  on 
credit,  and  B  retnsed  to  let  htm  have 
them  withont  security,  on  which  A  drew 
a  promiMory  note  for  the  amaont,  nnder 


a  transfer  hj  a  corporation  of  bonds  guaranteed  by  it,  thongh  u'tra  inV«i  and  falling  to 
*xmm  the  tm*  couideration,  to  a  purchaser  for  value.  Arnot  v-  Erie  R.  Co-  67 
H.T.  315.  — K. 
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Wherever  an^  fraad  exista  in  tlie  consideration  of  the  contaract 
of  guaranty,  or  in  the  circumstcmcefl  which  induced  it,  the  con- 
tract is  entirely  null     As  where  a  guaranty  was  given  for  the 

price  of  a  large  amount  of  iron,  and  it  was  provBd  that  the  buyer 

by  arrangement  with  the  seller  paid  something  more  than 

*  8     the  fair  price,  which  addition  was  to  go  towards  the  *  pay. 

ment  of  an  old  debt,  the  contract  was  not  enforced  as  to  so 
much  of  the  price  as  would  have  been  fair,  bnt  was  set  aside  as 
alto^ther  defeated  by  the  fraad.  («) 

which  C  TTote  -  "  I  gnartnCee  the  abore,"  nmtf ,  althoneli  the  contract  for  which 
tsd  the  goodi  were  then  delivered,  he  wu  boimdBS  Mirety  u>  binding  on  hia 
Iftid,  that  this  was  a  collntend  andertak-  priueip^  Bnt  it  was  held  in  tEe  same 
ing  of  C ;  bat  that,  as  the  tnuiBactioa  was  case,  that  a  miBrepreeentation  which  will 
one  and  entire,  the  cODsidenitioD  posisg  hafe  this  effect,  most  be  the  false  assertion 
between  A  and  B  was  Hnfficiniil  to  support  of  a  fact,  and  not  the  expression  of  an  opin- 
as  weU  the  pmmise  of  C  w  that  of  A,  and  ion  of  the  ralne  or  qoaliiy  of  the  property 
no  distinct  cooaideratioQ  passing  between  sold.  Thns  a  declaration  bj  the  vendor 
B  and  C  was  uecesaarr.  that  the  lanil  be  was  selling  was  as  good 
(f)  Jackson  V.  Dnchaire,  8  T.  It.  &G1  ;  or  beUei  Ihaa  other  tracts  to  which  he 
Ptdcock  u.  Bishop,  3  B.  &  C  SOS ;  s.  c.  S  referred ;  that  then  was  a  comfortable 
Cow.  t  R.  505.  And  BavUif,  J.,  in  that  dwelUng-honse,  good  onthonaes,  peach 
case  thna  laid  down  the  law  .  "  It  is  the  orchards,  &c.,  on  the  land,  Is  the  expree- 
doty  of  a  party  taking;  a  ^naranty  to  pat  sionof  an  oplnion,aad  not  theassertion  of 
the  surety  in  possession  of  all  the  facts  a  fact,  the  incoirerCneBS  or  falsehood  of 
likely  to  affect  Che  degree  of  his  reaponsi-  which  would  enable  the  surely  to  avoid 
bititji  and  if  be  ueglect  to  do  so,  it  l»  bis  contract.  So  in  Martin  n.  Striblin.  I 
at  his  peril.  .  .  .  The  nlaintiff,  when  he  Bpeen,  S3,  it  was  lutd,  that  it  is  no  dis- 
accepted  the  gnaranty,  knew  that  Tickell  charf^  of  a  snrety  that  he  expected,  when 
was  to  pay  him  not  only  the  market  price  he  siened  a.<i  snrety,  that  a  third  petaon 
of  the  iron,  bnt  ten  shillingi  per  ton  on  wonid  also  sign  as  snrety,  and  that  snch 
the  iron  provided,  in  extinction  of  an  old  third  person  wonld  receive  from  the  prin- 
debt  The  concealment  of  that  fact  from  cipal  certain  books  and  papers  aa  an 
the  knowledgo  of  the  defendant  was  a  indemnity  for  the  suretyship;  nnleia  it  is 
frand  npon  Mm,  and  avoids  this  contract,  shown  that  the  snrety  sCipnlated  that  the 
Where  by  a  composition  deed  the  crediton  paper  shoold  nOt  have  effect  Qntil  one  or 
agree  to  take  a  cert^n  sum  in  full  dis-  both  of  such  things  were  dune,  or  that 
charge  of  their  respective  debts,  a  secret  the  signature  of  the  snrety  was  obtained 
agreement  by  which  the  debtor  stipulates  by  means  of  a  fraudnlent  representation 
with  one  of  the  creditors  to  pay  him  a  that  such  third  person  would  si^  the 
lai^r  snm,  is  void,  upon  the  ground  that  notee,  and  that  the  principal  wonld  place 
the  agreement  is  a  fraud  upon  the  rest  of  in  such  tbinl  person's  hands  his  books 
the  creditors.  So  that  a  contract  which  and  papers,  to  be  by  him  collected  and 
is  a  fraud  upon  a  third  person  niaj,  on  applied  In  pavment  of  the  debt.  And  In 
that  Bcconnt.  be  void  a<  between  the  par-  Graves  v.  Tucker,  10  Sm.  &  H.  9,  it  was 
ties  to  it  Here  the  contract  to  gnarantee  decided  that  a  fraud  practised  by  a  prin- 
is  void,  because  a  fact  materially  affect-  cipal  debtor  upon  his  surety,  in  ohtalnlng 
ing  the  nature  of  the  obligation  created  the  signature  of  the  suretv,  does  not  die- 
by  the  contract  was  not  communicated  to  charge  him  from  his  obligation  to  the 
the  snrety."  See  also  Stone  u.  Compton,  obligee  of  the  bond,  unless  such  fraud  was 
fi  Bing.  N-  C.  ]42i  Franklin  Bank  d.  with  the  knowledge  or  consent  of  the 
Cooper,  36  Me.  179;  Selser  r.  Brock,  3  obligee.  —  So,  where  the  surety  of  a  note 
Ohio  St,  302 :  Booth  B.  Storrs,  7S  111.  438 ;  given  for  property  purchased  at  an  admin- 
Bobbitt  II.  Shrver,  70  Ind.  613 ;  Reming-  istrator's  sale,  when  requested  by  the 
ton  Sewiog  Machine  Co.  n.  Kezertee,  49  principal  to  sign  it,  was  told  by  the  payee 
Wis.  409.  So  It  was  htld,  in  Evans  r.  that  his  signature  was  only  wanted  aa  a 
Eeeland,  9  Ala.  42,  that  a  surety  may  form  to  comply  with  the  order  of  the 
avoid  his  contract  for  a  fraudulent  con-  ordinary,  it  was  Mtid,  that  no  frand  was 
cealment  or  mlsrepreeeutation  of  facts  by  thereby  practised  on  the  surety  which 
the  creditor,  to  induce  Um  to  become  could  avoid  the  note  aa  to  him.    Smyle; 
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•SECTION  m.  -g 

A  FB0MI3E  IB  ORIGINAL  OB   COLLATERAL. 

It  often  happens  that  what  appears  to  be  a  promise  to  pay  the 
debt  of  another  is  not  ia  writing,  but  is  nevertheless  enforced  by 
the  courts  on  the  ground  that  it  is  an  original  promise,  and  not  a 
collateral  one,  and  therefore  not  within  the  requirement  of  the 
statute  of  frauds,  (t) '    The  question  what  are  the  circumstances 

V.  Head,  2  Rkb.  L.  S90.    See  also  Rait-  tiDct  from  and  indapendeDt  of  the  d«bC ; 

too  c     UMhew^,   10  CI.  ft  F.   936,  and  and  the  delirerv  of  the  buoka  to  Br^uit, 

Hamilton  v.  WatsoD,  13  id.  109;  North  on  the  defendaot's  request,  being  in  effect 

British  lui.  Co.  r.  Llojd,  as  E.  L.  &  E.  the  same  as  a  deliver;  to  the  defendant 

4AC;  a.  c.  10  Ezch.  BBS.  hinuelf,   thii    new   coaiideration    paasea 

(()  Thna,  iu  Allan  e.  ThompeoD,  10  N.  betireen  the  partie*  to  the  new  contract. 

fi.   33,   the   plaintiff   had   obtained    the  The  Bnthoritiea  are  clear  that  cases  of  tbii 

Bceomit-boak  of  his  debtor,  aa  a  pled^  degcription  are  not  within  the  statate,  and 

to  secure  the  debt ;  and  the  defendoDt,  in  no  writiiiK  is  necesBary  to  make  the  con- 

coDBidentira    that    the    plaintitt    would  tract  vbIkI."    So  in  Hilton  v.  Dinsmore, 

delirer  the  book  to  one  B,  to  collect  the  21   Me.  410,  it  was  determined  that  if  a 

demstida,  »erbally  promised  the  plaintiff  promise  bj  the  defendant,  to  pay  the  pre- 

'*   '"'~i  the  amoant  doe  from  the  vlonslv  existing' debt  of  a  third  penon,  be 

i]  debtor, 

_, .   .  .  le  i»jment  of  this  debt, 

independent  of  the  debt,  the  forbearance  as  well  as  npon  an  agreement  on  the  part 

beiai;  of  the  debt  itaelf ;  and  it  may,  per-  of  the  nlaintiff  to  forbear  to  sne,  it  is  an 

haps,  be    said,    that    thia   consideration,  original  nndertaking,  and  need  cot  be  evi- 

being  thus  connected  with  the  debt,  moves  denced  by  writiog.    Bnt  It  is  denied  that 

only  between  the  parties  to  the  original  a  promise  to  pay  the  prior  debtof  another, 

coa'tna   althongh    the   delaj  is   at  the  on   the  coniideration  merely  of  forbear- 

nqnest  and  on  the  promise  of  a  third  per-  ance  to  enforce  payment,  is  valid  unlesa 

MO.     Bnt  in  this  case,  there  is  not  onlv  a  the  [jromise  be  in  writing.    The  same  dis- 

new  onuuderation,  but  one  which  is  di».  tinction  is  observed  aa  lo  knowledge  or 

1  Thns  the  holder  of  property  chatved  wtth  the  payment  of  a  debt  is  liable  on  hia 

rmisG  lo  pftr  the  creditor,  whether  fii  writing  or  not,  Townaend  u.  Long,  7T  Penik 
143,  if  it  is' such  holder's  dnty  to  pay  the  debtor's  obligations,  Belknap  e.  Bender,  7S 
N.  T.  4*6  ;  otherwise  the  promise  most  be  in  writing,  Mnrphy  v.  Renkert,  la  Ueiskell, 
397  ;  as  a  grantee's  oral  promise  to  pay  a  mortgage  on  land,  Hnvler  t>.  Atwood,  11  C.  E. 
Green,  MM ;  or  to  prevent  a  faredoanre,  Pritoe  v.  Koehler,  77  N.  Y.  91 ;  or  of  a  mort- 
gagee of  chattels  to  a  mechanic  making  repairs,  on  the  latter's  giving  ap  hia  lien,  ('on- 
radt  c.  Snllivan.  49  Ind.  IBO.  —  If  the  promise  iatopay  Dne%  own  debt  in  a  particn- 
lar  way,  although  in  form  another's,  it  is  original,  Fntnam  a,  Famham,  37  Wis.  tST; 
Calkins  c.  Chandler,  3e  Mich.  330 ;  McCreary  r.  Van  Hook,  S5  Tex.  S31 ;  Beesheam  «. 
.  Rowe.  46  Mo.  501 ;  aa  a  promise  of  a  land-ovmer  to  repay  advances  to  a  crojiper,  Neal 
tf  Bellamv.  73  N.  C.  3S4.  —  If  a  snrety  procnrea  another  to  become  a nrety  with  him  on 
the  same  inatniment,  the  promise  is  not  within  the  stante  of  fcanda,  tor  the  indemnity 
ramnised  ia  to  secnre  his  own  default.  Fercell  o.  Maxwell,  33  Ohio  St.  3B3 ;  Horn  v. 
Bray,  51  Ind.  595.  Bnt  the  promise  of  a  third  person  to  save  another  harmlesa  if  be 
win  become  a  surety,  is  within  the  itatote.  Bisaig  i>.  Britton.  99  Mo.  204;  First 
Natioa^  Bank  r.  Bennett,  33  Mich.9»l;  tnntra,  Hendrick  v.  Whlttemore,  109  Maea. 
33 ;  Tighe  v.  Morriwm,  116  N.  T.  3ft3 :  Whitehonse  v.  Hanwm,  43  N.  H.  9.  And  see 
AndeiKMiD.  Bpence,  72  lad.  319;  Keealing  n.  Fraxier,  119  Ind.  IS9;  Nngont  u.  Wolfe, 
lit  Pa.  471.  — K. 


to  pej   him  the  amoant  doe  from  the  vlonaly  exiaung  debt  of  a  third  penoi 

debtor,  if  B  should  not  collect  enough  for  gronn^ed  upon  the  consideration  of  fi 

that  pnipoee.    Parker,  C.  J, ;  "  In  cases  of  placed  in  his  hands  by  the  original  del 

mere  forbearance,  there  ia  no  consideration  with  a  view  to  the  {Myment  of  this  c 
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which  authorize  this  distinctiou,  has  been  very  much  discussed, 
and  very  variously  decided.  The  statute  of  frauds  being  intended 
to  prevent  frauds,  courts  are  generally  reluctant  to  permit  it  to  be 
so  applied  as  to  work  a  fraud.  This  cannot  be  always  prevented. 
But  the  endeavor  to  prevent  It,  by  construing  the  promise  as 
original  and  not  collateral,  has  sometimes  led  to  dicta  and  per- 
haps to  decisions  which  are  hardly  to  be  reconciled  with  any 
reasonable  interpretation  or  application  of  the  statute.  If  we 
collate  the  cases  which  relate  to  this  question,  and  espe- 

•  10    cially  those  which  seem  to  have  been  *  most  carefully  con- 

sidered, we  may  draw  from  them  this  rule :  that  where  the 
promise  to  pay  the  debt  of  another  is  founded  upon  a  new  consid- 
eration, and  this  consideration  passes  between  the  parties  to  this 
promise,  and  gives  to  the  promisor  a  benefit  which  he  did  not 
enjoy  before,  and  would  not  have  possessed  but  for  the  promise, 
then  it  will  be  regarded  as  an  original  promise,  and  therefore  will 
be  enforced,  although  not  in  writing.  {«)  ^  Thus,  if  the  property 
of  the  debtor  be  attached,  and  the  attachment  be  witlidrawn  at 
the  request  of  the  guarantor,  this  is  a  good  consideration  to  sup- 
port the  guaranty,  but  not  enough  to  make  it  an  original  promise. 
But  if  the  property  be  not  only  relieved  from  attachment,  but 
delivered  to  the  guarantor  at  bis  request,  tbia  may  suffice  to  make 
it  an  original  promise,  {v) 

wont  of  kaowledge  of  tlie  fraad  of  ths  Hunpden  Gnuda,  ot  which  the  defend&nt 

guanntor,  in  the  two  cageg,    Co&man  e,  was  comnmnder.     DnrtoK  the  diniier  the 

WOkd.  2  Met.  (K/.|  MS,  tud  MJUett  v.  servants  of  the  plaintifl  cume  rottnd  to 

Puker,  id  608.  cullwt  pay.     Wheo  about  to  call  npou  the 

(k)  In  TileBtoD  a.  Nettleton,  6   Pick.  Gauds,  the  defendant  told   them    they 

599,  it  appeared   that  the  plaintiff,  who  need  nut  call  upon  them,  for  be  would  he 

was  an  innkeeper,  on  the  4th  of  Jaly,  ISIS,  responsible  for  them.      The  action  was 

fniniahed  a  dinner  for  a  public  celebration.  broBEht  againBt  the  defendant  to  recover 

He  received  his  directions  from  a  com-  for  Uie  dinner  famished  to  the  Gnards. 

mittee  of  arrangements,  of  which  the  de-  It  was  hdd,  that  the  defendant's  promise 

feudantwasB  member.     Jtwastuidentaod  was  not  an  original,  but  a  collateral  nn- 

that  everj  one  who  dined  wu  to  pay  for  dertaking,  and  Cheretote  within  the  statnte 

his  own  dinner,  and  the  committee  were  of  frauds.    S«e  also  Cahill  v.  Bi^ow,  18 

to  incur  no  liability.    Among  those  who  Pick.  369. 
dined  was  a  military  compiuiy,  called  the  (e)  Kelson    k.  Bojoton,  3  Met   396, 

'  Primeu.  Koehier,  77N.  T.  91  ,  Britton  o.  Aagier.  48  S.  H.  *ao ;  Wyman  v.  GfXid- 
ricb,  36  Wis  a\ ,  Green  b.  Brookins,  S3  Mich.  48 ;  Johnson  c.  Knapp.  36  la.  616 ;  Ooeti 
e,  Foos,  14  Miun  S6S.  If  sach  promiie  discharges  the  ori^pnal  debt,  it  is  not  within 
the  statute.  Britannia  Co.  v.  Zlafnen,  4S  V.  Y.  34T ;  see  Harris  v.  Young,  40  Gi.  69  ; 
the  general  rule  being  that  so  long  as  the  debt  remains  the  promise  is  cullataral, 
Stewart  «  Campbell,  58  Me,  439. — An  oral  agreement,  however,  with  the  debtor 
or  a  person  other  than  the  creditor,  to  pay  the  dent,  in  valid,  Brown  «.  Brown,  47  Mo. 
130;  Center  a.  McQaesten,  IS  Kan.  4TB  i  if  on  a  new  consideration,  being  an  indepen- 
dent andortaking,  Brittonr.  Angier,4S  K.  H.  4ao;  Barker  c  Bradley,  4S  N.  Y- 316; 
Price  V.  Troedell,  13  C.  E,  Oreen,  200.  —An  assumption  of  the  debt  of  a  third  person, 
as  part  of  the  consideration  of  property  purchased  of  such  third  person,  is  an  original 
promise,  and  not  a  gnaraoty,  and  need  not  be  in  writing.    Clopper  u.  Poland,  13  Nab- 
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Whether  a  guaranty  conteniporaneouii  vith  a  note  ob  which  it 
is  written  is  an  original  or  a  collateral  promise,  has  been  much 
dispnled.  We  should  say  that  circumstanceB  may  make  it  either 
the  one  or  the  other ;  but  the  weight  of  recent  authority  would  be 
in  favor  of  the  doctrine  that  it  is  to  be  regarded  — primd  facie  at 
least  —  as  a  collateral  undertakii^,  and  therefore  as  within  the 
statute  of  frauds.  (10) 

'The  entry  in  the  books  of  the  seller  is  often  of  great  *11 
importance  in  determining  whether  a  promise  be  original  or 
collateral.  Being  made  by  the  seller  it  is  of  conrae  of  far  greater 
weight  when  against  him  than  when  it  sustains  his  claim.  Sup- 
pose that  A  promises  to  pay  B,  if  B  will  sell  goods  which  C  is  to 
receive.  The  qaestion  may  occur  whether  they  were  sold  to  A 
for  Cs  benefit,  or  to  C  on  the  guaranty  of  A.  If,  on  examination 
of  the  books  of  B,  it  appears  that  at  the  time  of  the  sale  he  chatted 
the  goods  to  C,  as  sold  to  him,  it  would  be  almost  decisive  against 
B's  claim  on  A  as  the  original  purchaser.  But  if  it  was  found 
that  be  had  charged  the  goods  to  A,  it  would  still  be  open  to  A  to 
show  that  be  bad  no  right  to  do  so.  It  often  happens  that  a  seller 
makes  such  a  charge  with  a  view  of  enlarging  or  asserting  his 
rights,  on  the  supposition  that  this  charge  will  suffice  to  fix  the 
liability  on  the  person  against  whom  it  is  made.  But  it  is  obvious 
that  such  an  entry  can  have  no  effect,  unless  the  circumstances  of 
the  sale  show  it  to  be  in  conformity  with  the  true  rights  and  obli- 
gations of  the  party.  Nor  would  an  entry  by  the  seller  to  one 
party  be  absolutely  conclusive  against  his  right  to  claim  payment 
of  another  as  the  original  purchaser,  if  he  were  able  to  show 
clearly  that  the  entry  was  made  by  mistake  to  one  who  was  not 
the  buyer,  and  without  any  purpose  of  discharging  him  who  was 
the  buyer,  (a;) 

wbera   thii  point    is  ditetUBed  M  mncti  of  tbe  platntifTs  hgii  right  was  held  not 

kngth  and  with  neat  force,  b^  Shaw,  C.  to  coostiCnte  snch  a  new  unii  independeat 

J. ;   gkeltoD   V.  Hiewgter,  6  Joims.  376 ;  consideration  u  would  give  effect  to  ths 

Stanly  f.  HcDilricks.  13  Ired.  L.  86  ;  Ran-  promise  to  pay  the  debt  of  aautlier  as  ui 

die  B.  Huris,  6  Yerg.  SOS.    In  this  last  original   contract.      See  alno  Tindall  v. 

caae,  a  sheriff  levied  an  execntion  npon  Tonclibeny,  3  SCrob.  L.  177;  Blonnt  n. 

the  property  of  the  defendant  in  tbe  po«-  Hawkinn,  19  Ala.  100;  Fishei  p.  Cutter, 

Muion  of  a  third  person,  and  such  third'  30  Mo.  206. 

person  agreed  Terhaity,  if  the  sheriff  would  (10)  Manrow   o.  Durham,  3  Hill  (N. 

release  the  property,  he  would  pay  the  Y.),  iSi ;  a.  c.  2  Comst.  &33 ;  Hsll  d.  Far- 

BxecutioD.      Held,   that    this   agreement  mer,  S  Denio,  iH :  1.  c.  2  Comst.   9S7  1 

was  binding  in  law  and  nut  within  the  Weed  e.  Clark,   4  Sandf.  31  ;  Spicer  11. 

•tstnte  of  frauds.    In  Dnrham  r.  Arledge,  Kortoo,  13  Barb.  542 ;  Brewster  v.  ijilence, 

1  StTob.  L.  5,  one  A  held  an  execntioa  11    Barb.  144;   s.  0.  4  Seld.  207;   Parry 

agunst  B.     C,  the  father  of  B,  promiaed  r.  Bpikes,  49  Wis.  384  ;  Wilson  v.  Martiu, 

Athat  if  ho  would  delav  enforcing  the  74  i'a.  1S9;  Lock  e.  Keid,  6  Up,  Can. 

exscatioQ.  he  would  pay  him  8100  in  cash,  Q.  B.  295.     &ee  Oibome  d,  Lawaou,  SS 

and  tliB  balance  in  one  year.    Thepromiie  Ho.  App.  M9. 

bM  being  in  writing,  thia  mere  sn^naiiH)  (z)  la  Uatthewi  v.  Hilton,  4  Yerg. 
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Whether  a  contract  is  collateral  or  original,  may  be  a  question 
of  construction,  and  then  it  is  for  the  coart ;  but  it  is  often  re- 
garded as  a  question  of  fact,  and  then  it  is  for  the  jury,  (y) 
*  12  *  Sales  by  a  factor,  with  a  guaranty  of  the  price  from  the 
factor  to  the  owner,  are  common  in  all  commercial  coun- 
tries. In  Europe  they  are  commonly  called  "  del  credere'  con- 
tracts j  and  the  commission  chained  by  the  factor,  and  intended 
to  cover  not  only  his  services  in  selling,  but  his  risk  in  insuring 
the  payments,  is  called  a,"  dti  credere  commission,"  as  we  have 
remarked  before;  but  this  phrase  is  seldom  used  here,  although 
this  kind  of  contract  is  very  common.  It  is,  in  one  sense,  a 
promise  to  pay  the  debt  of  another ;  and  it  has  been  said  by  Eng- 
lish courts  that  it  must  be  in  writing.  («)  This  doctrine,  however, 
■would  not  be  held  iu  England  now,  (a)  and  so  far  as  the  question 
has  been  adjudicated  in  this  country,  it  has  been  held,  as  we  have 
already  stated,  to  be  an  original  promise,  and  therefore  enforce' 
able  at  law,  although  not  in  writing,  (i)  The  promisor  in  fact 
receives  a  direct  consideration  for  this  precise  promise  from  the 
ptomiaee. 


SECTION  IV. 

OF  THE   AGEEEMEST  AND  ACCEPTANCE. 

The  contract  of  guaranty,  like  every  other  contract,  implies 
two  parties,  and  requires  the  agreement  of  both  parties  to  make  it 
valid.  In  other  words,  a  promise  to  pay  the  debt  of  another  is 
not  valid  unless  it  is  accepted  by  the  promisee- (c)     Language  is 

S76,  it  appeared  that  A  and  B  beiitK  in  Canollr  v    Kectlewetl,  I  Gill,  S60,  Hop- 

the  ptalutiffn'  store  tos;pther,  A  tolil  the  km*  v  RichardMHi,  9  Gratt.  485-,  Catler 

pkintiffH  tie  wuuld  pay  for  any  article  B  v.  Hiatou,  6  Ttand.  (Va.)  509;   Lelantl  r. 

might   take  np,  and   B   therenpon    pnr-  Crevoii,  1  McCord,  100. 

chaaed  several  articles,  which  the  plain-  («)  ^ee  Sinclair  e.  Richardson.  IS  Vt. 

tiffs  charged  to  A  and  B.     Htld.  that  the  33 ,  Flanders  u.  Crolias,  1  Daer,  SOe. 

Jromiiw  of  A  was  irtthin  the  statDte  of  \:)  ChitCr  on  ContiHrts,   196;  Gall  v. 

xuda,  as  b«Iag  a  promise  to  pay  the  Comlier.  1  iT-  B,  Moon,  2T9. 

debt  of  D     .J/l'rf^if  the  nrticles  had  been  (a)  CoDtcrier    d.   Hastie,     16   E.   L. 

chargeil  to  A  alone,  tat  then  it  woald  not  4  E  562 ;  s.  c  8  Exch.  40. 

have  been  B's  debt.     Se«  also  Gardiner  (h)  t>ee  aiitr,  vol.  L  p.  *S3.  note  (c). 

D.    Hopkins,    5   Wend.   23 ;    Graham   n  (c)  Mo:ilev  e.  Tinkler,  I  0.  M.  &  R. 

O'Niel,  2  Hall,  474  1  Porter  g.  Langhom,  692;  Mclver  r.  RichaTdson,  t  M.&Sel. 

2  Bibb.  M ;  Flandera  v.  Crulins,  I  Daer.  9S7.    A  mere  overtnre  or  offer  to  gnar- 

Boe.     Bnt  where  A  rcqaested  B  to  sell  antto   is    not   binding    nnless    accepted, 

■roods  to  C,  promising  b;  parol  to  indone  ChittT  oo  Cont.  447,  n.   <1);    Caton   e. 

C's  note  for  the  price,  It  wag  held,   that  ghaW,   2  Hat,  &  O.   13 :  Menard   v  Scod- 

this   promiae   waa   within  the  itatnte  o(  der,  7  I^  An.  389;  HcCoUnm  v.  Ctuhing, 

frauds,  and  therefore   void-      Carville  r.  22  Ark.  MO- 
CniM,  i  BlU  (N.  Y.),  483.     See  alio 
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sometimes  used  by  courts  and  legists  which  might  seem  to  mean 
that  there  were  cases  of  guantnty  which  need  not  be  accepted ; 
but  this  is  not  accurate ,  there  are  cases  in  which  this  accept- 
ance is  implied  and  presumed ,  but  there  must  he  *  accept-  *  13 
aace  or  assent,  expressed  or  implied,  or  there  can  be  no 
contract  The  true  questions  are,  when  must  this  acceptance 
be  express  and  p<Kitive,  and  in  what  way  and  at  what  time  must 
it  be  made  when  au  express  acceptance  is  necessary.  And  these 
questions  have  sometimes  been  found  to  be  very  difficult.  If  one 
goes  with  a  purchaser,  and  there  says  to  the  seller,  "  Furnish  him 
with  the  goods  he  wishes,  and  I  will  guarantee  the  payment, " 
and  the  seller  thereupon  furnishes  the  goods,  this  would  be  a 
sufficient  acceptance  of  the  guaranty,  and  a  sufficient  notice  to  the 
guarantor.  All  the  parts  of  the  transaction  would  be  connected, 
and  could  leave  no  doubt  as  to  its  character.  But  if  the  guaranty 
were  for  a  future  operation,  perhaps  for  one  of  uncertain  amount, 
and  offered  by  letter,  there  should  then,  according  to  the  weight 
of  authority,  be  a  distinct  notice  of  acceptance,  and  also  a 
notice  of  the  amount  advanced  upon  the  guaranty,  unless  that 
amount  be  the  same  that  is  specified  in  the  guaranty  itself.  ^   The 

1  Hnch  divenitv  of  ceaaooing  Mid  conclniion  appean  in  the  duisioDs  od  thii  aab. 
iset.  It  ii  geaenlij'  admitted  that  nutice  CbU  the  gnaisntj  has  been  accepted  is  not 
Decenary  in  al1cBMe«.  As  where  the  gn&raatj  is  rautempuraJieouB  with  the  debt  or  obli- 
gBtioB  gitBTRiileeil  and  foniiB  part  of  the  same  tranmctJDn,  or  where  the  tntnsactiOD  ia 
■0  coDDcrted  (hat  the  ^narsntur  neceaiariljr  haa  inrormatioa  that  the  guaroiity  haa 
bnn  acted  on.  Wildes  o.  Savage,  I  Story,  SS;  KilUan  u.  Ashlev,  24  Ark.  SII ;  Solar; 
■.  StDlti,3S  Fla.  253;  Bechtold  (.  Lyon,  130  Ind.  194;  Thompson  p.  Glover,  78  K/. 
193;  Mitchell  c.  McCleary,  42  Md  ^74;  Davii  Sewing  Machiue  Co.  v.  Jones,  61 
Ho.  409;  Wellit  D.  DaTiE,  3  Utah,  411.  "A  guaranty  may  ...  he  for  an  existing 
'-"    ~~  it  may  be  aapporteil  by  some  conaideratioa  distinct  from  the  advance  to  the 

:>  support  the 


pibKipal  debtor,  naaemg  directly  from  the  gnanntee  to  the  g:aaraDi 
«  tfaa  snaranty  of  an  existing  debt,  (Och  a  consideration  is  neceasar 


lanarai   ...  ... 

rtaking  as  a  biodiDE  obligalioo.  In  both  these  cases  no  ootice  of  asaeut,  other 
than  tfae  performaDte  of  the  roDsideration,  is  necessary  to  perfe<'t  the  agreeDieat." 
DaviK  V  WeUa,  104  U.  S.  159, 165.  So  if  the  goarftntee  writes  the  guarantor,  offeriag 
to  kU  goods  or  advance  money  if  the  latter  will  goarautee  payment,  and  the  guaraii- 
(Dr  writes  agreeing  so  to  do.  thu  acceptanee  comjJetes  a  bilateral  contract,  and  further 
aotke  is  nnnecessary  Cooke  b.  Ome,  37  111.  186 ;  Davis  b.  VleOa,  1(M  U,  S.  1S9,  166. 
See  alM  Dover  Stamping  Co.  v.  Noyee,  l-tl  Mass.  342,  345. 

Where,  however,  the  gnaianty  reUtes  to  future  adranoea,  it  has  been  generally, 
(though  by  no  means  ani?or>nly),  held  that  the  gnarantee  must  give  notice  uf  accept- 
ance. Two  principal  reasons  have  been  given  for  this:  first,  that  the  offer  to  guarantee, 
like  every  other  oRer,  needs  an  acceptance  in  order  to  give  inception  to  a  contract ; 
■ecoad,  (hat  it  is  an  implied  condition  of  the  gnaranlee,  tnaC  notice  shall  be  given  that 
it  baa  been  or  ia  abont  to  be  acted  upon.  The  first  reason  is  that  given  by  the 
SopioM  Coort  of  the  United  Statea.  Itavia  v.  Wella,  104  U.  S.  159,  164;  Davis,  tc. 
Co.  r.  Kichards,  ItS  U.  S.  934.  and  in  mBay  of  the  cases  cited  below  It  U.  however, 
oimonsly  foruded  on  an  erroueaus  assumption.  Every  contract  does  not  need  notice 
of  Bcceptanoe.  Upon  perfarmaDoe  ol  the  act  requested  in  the  offer  of  a  unilateral 
eoultaet  the  oUigMion  of  the  offerer  becometi  complete,  the  performance  itself  indi- 
eating  acceptaoM.  8e»  vol.  I.  p  *476,  note  1.  And  such  an  offer  may  be  addressed 
'     '         '"  "  offer  of  reward  usually  and  a  letter  of  credit  frequently 

~      '  '        "  '    accepted  otherwise 
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*  14   reason  of  this  *  is,  that  the  guarantor  ma;  know  distinctly 

bis  liability,  and  have  the  means  of  arrai^ing  hi^  relatione 

thftit  bT  performaace,  and  in  England  It  teemt  a  gnuaotee  or  letter  of  credit  would  be 
treKUKl  in  Che  tame  v*j.  "  A  ^eat  nninber  of  the  eaats  are  ol  contracts  not  binding 
aa  botb  lidea  at  tbe  time  when  made.  ...  A  gnaianty  falli  nnder  that  claw ;  when  a 
penon  san, '  In  case  yon  chooie  to  employ  this  man  as  yonr  agent  for  a  week,  I  will  be 
reaponaible  for  all  loch  smns  as  he  shall  receive  durine  that  time,  and  neglect  tc 


,'  the  party  indemnified  is  not  thereby  bound  to  employ  the  person  deaig 
■   s;bnf 


,  le  gnarantee ;  bat  if  he  do  employ  him,  then  the  Roarantee  attaches,  and  becomes 
binding  on  the  party  who  gare  it."  Kennawar  b.  TreleaTao,  5  M.  &  W.  498,  SOI,  per 
Parit,  B.  "  Suppose  I  say,  if  yon  will  fnmiah  goods  to  a  third  pereon,  I  will  gnaran- 
tee  the  payment,  there  yon  are  not  bound  to  fnniish  them,  yet  it  von  do  fnrnwh  them 
in  punuance  of  the  contract,  yon  mav  sue  me  on  my  gnarantee.''"  Morton  v.  Bnrn,  7 
A.  &  £.  19,  23,  per  PiiUiion,  J.  See  also  In  n  Agra  and  Mastermui's  Bank,  L.  R.  2 
Ch.  391  ;  Boyd  u.  Snyder,  49  Md.  3X5. 

Nor  are  the  American  cases  which  bold  that  notice  of  acceptance  is  necesaary  to 
the  formation  of  the  contract  of  guaranty  consistent  in  theic  application  of  the  lula.  In 
Carmim  c.  Elledge,  40  la.  409,  the  guarantor  in  order  to  indnce  delirery  of  a  cow  to 
tbe  purchaser  wrote,  "  I  will  sign  the  note  with  A  for  the  cow  bonght  of  B."  The 
conrt  say,  "  There  is  a  well  recoKniied  distinction  between  an  offer  or  proposition  to 
gnatantee  and  a  direct  promise  m  Knaiantee.  The  former  reqniraa  notice  of  accept- 
ance and  acting  upon  it,  white  tbe  lacter  does  not."  It  was  held  notice  was  not  neces- 
sary in  the  case  at  bar.  So  in  Case  d.  Howard,  41  ta.  479,  where  the  defendant  wrote, 
"  If  A  porchasce  a  case  of  tobacco  on  credit,  I  uree  to  see  the  same  paid  in  fonr 
months,"  notice  was  held  nnneeenary.  In  Sanders  r.  Etcherson,  36  Ga.  404,  stock- 
holders signed  a  paper  guaranteeing  all  creditors  who  wonJd  forbear  to  soe  the  cor- 
poration ^r  ten  months.  It  was  held  that  forbearance  for  ten  months  witboat  notice 
of  acceptance  entitled  a  creditor  to  sue  the  gnaiantors.  See  also  Wise  v.  Miller,  46 
Ohio  St.  388.  And  a  aimilar  decision  was  mule  in  Wilts  r,  Ross,  77  Ind.  1,  where  the 
guarantor  wrote  tbe  creditor,  "  Give  A  a  little  mote  time,  lud  1  wilt  see  that  yon  get 
your  money,"  Contra  are  Gardner  c.  Lloyd,  110  1^  378;  Duncan  b.  Heller,  IS  S.  C. 
94.  In  all  these  cases,  the  nutranty  was  merely  an  offer  to  guarantee  if  the  creditor 
would  sell  or  forbear,  and  the  deciidons  are  inconsistent  with  the  theory  expt«SMd 
that  an  offer  to  gmtrantee  recjuires  notice  of  acceptance. 

Tbe  doctrine  that  inch  notice  is  neceeiarv  must  therefore  be  supported,  if  at  all, 
on  the  other  rround  suggested,  that  is,  that  from  the  peculiar  knowledge  of  the  guar- 
antee is  implied  a  duty  to  give  notice  to  the  gnarantor  as  a  condition  of  holding  him 
liable,  in  oroer  that  he  may  know  the  extent  of  his  liability  and  protect  hinuelf  from 
loss.  This  doctrine  seems  as  clearly  eatablished  and  its  limits  aa  carefnlly  defined  in 
Indiana  as  anywhere.  It  is  there  laid  down  that  where  "  the  guaranty  is  direct  and 
certain,  and  the  thing  goaranteed  is  definite  in  its  amonnt  and  known  to  the  guarantor, 
or  might  have  been  known  to  him,  by  the  exercise  of  ordinary  care,  at  the  time  the 
guaranty  was  given,  notice  of  the  acceptance  of  such  guaranty  need  not  have  been 
given  in  order  to  render  it  binding  on  the  enaiantor."  Snyder  a.  Click,  112  Ind,  293, 
397.  See  also  Fisk  n.  Stone,  6  Dak.  3S  ;  Kline  n.  Raymond,  70  Ind.  271  ;  Fnnt.  tc 
Mtg'.  Co.  17.  BLack,  lit  Ind.  308;  Nading  n.  McGregor,  121  Ind.  465  ;  Wright  v.  Grif- 
fith, 121  Ind,  478;  Norton  c.  Eastman,  4  Greenleaf,  521;  Tnckerman  v,  French.  7 
Greenleaf,  115.  In  many  States,  however,  the  requirement  of  notice  is  not  limited  so 
closely  as  in  Indiana.  In  Gardner  d.  Lloyd,  110  Pa.  278,  it  Is  conceded  that  notice  is 
nnueceasary  "  in  all  cases  of  absolnte  gnarsnt;  accepted  when  given  whether  for  the 
extension  of  a  present  indebtedness  or  the  creation  of  a  new  one,"  but  "  wher«  the 
event  is  future  and  depends  upon  the  will  of  the  gtiarantee,  he  must  give  notice 
of  acceptance  to  tbe  guarantor  before  the  latter  becomes  subject  to  any  HaMlity." 
pp.  284,  38S. 

Thus  a  guaranty  written  on  a  draft  of  a  contract,  "  f  hereby  gnarantee  the  fulfil- 
ment of  the  within  contract  and  tbe  faithful  performance  of  the  above  instmctions," 
though  certain  and  absolute,  was  held  not  to  be  binding  withont  notice  of  acceptance 
because  the  acceptance  of  the  contract  guaranteed  depended  on  the  will  of  the  guar- 
antee. Coe  D.  Buckler,  110  Fa.  366.  Other  cases  applying  somewhat  strictly  the 
rule  requiring  notice  in  order  to  bind  tbe  gnarantor,  are  Lee  v.  Dick,  10  Pet  489  ; 
Adams  v.  Jones,  IS  Pet.  307  ;  Lawion  ti.  Townes,  2  Ala.  373 ;  Walker  d.  Forbes,  35 
Ala.  139  ;  McCollnm  n.  Gushing,  32  Ark.  HO  ;  Craft  v.  Isham.  13  Conn.  38  ;  Taylor 
■>.  McClnng,  3  Houst.  34 ;  Beiru.  Kellar,  13  B.  Mon.  3S1  ;  Lowe  d.  Beckwith,  14  B. 
Mod.  184;  Uowec.  Nickels,  S3  He,  17S;  Mnwey  v  Raynu,  33  Pick.  323;  Allen  n. 
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88  he  wonld  with  the  party  in  whose  favor  the  guaranty  is  given, 
and  take  from  him  security  or  indemnity.  From  the  reason  of 
the  thing  we  may  state  the  rule  to  be,  that  every  guarantor  must 
have  this  opportunity ;  and  unless  the  transaction  is  such  that  of 
itself  it  gives  him  all  the  knowledge  he  needs,  at  a  proper  time, 
then  this  knowledge  must  be  given  him  by  specific  notice.  The 
principle  which  anderliee  the  whole  law  of  guaranty  is  that  this 
contract,  like  every  other,  must  he  known  to  the  parties  to  it 
Still,  this  knowledge  need  be  only  a  reasonable  knowledge ;  and 
we  understand  the  courts  which  hold  that  notice  of  acceptance  is 
not  always  necessary  to  mean  only,  that  where  an  offer  to  guar- 
antee is  absolute,  and  contains  in  itself  no  intimation  of  desire 
for  specific  notice  of  acceptance,  it  may  be  supposed  that  the 
offerer  has  a  reasonable  knowledge  that  his  guaranty  is  accepted 
and  acted  npon,  unless  he  is  informed  to  the  contrary. 

*  As  to  the  manner  of  the  notice,  no  cases  have  prescribed     '  15 
any  special  form,  if)  nor  is  the  time  precisely  determined. 
But  the  notice  must  be  given  with  sufficient  distinctness,  and  in 
a  reasonable  time ;  and  that  time  will  be  reasonable  which  secures 
to  the  guarantor  all  rights  and  means  of  protecting  himself,  (g) 

[f]  It  is  iannsMriftl  how  the  nottca  Bamer.  IS  Vt.  93.    But  we  ReynoldB  v. 

b  giTea  to  the  gnarauEor,  whether  by  the  DooKJiuB,  19  Pet.  497. 
psrtj  accepting  the  gnamitj,  or  him  in         (^  See  Ceniral  Bank  n.  Shine,  4S  Ho. 

whoae  f&vor  it  iBgiveu.   Reasonable  tnawl-  456;   Mantgameij   v.   Kellorati  43  Miu. 

tdgt  on  the  part  of  the  gnaraDtor  that  hii  486.    What  U  a  raasonable  time,  the  facts 

guaranty  ia  autepted  ii  BofBcient.    Oakea  not  being  in  dispate,  «eeniB  to  be  entirely 

■r.  Weller,  IB  VL  63;   b.  c.  13  Vt.  106;  a  qoeitioD  of  law,  and  not  proper  to  be 

Henard  c  Scndder,  7  La.  An.  SSft.    An  inhmitted  to  the  jury.    Craft  v.  Iiham, 

kcknawledgment  by  the  guarantor  of  his  13  Conn.  38 ;   Howe  v.   Nickels,  28  Me. 

liability,  and  a  promise  to  pay,  inpersedea  ITS;  Lowry  i>.  Adanu,  £2  Vt.  160. 
the  neceauty  of  proving  notice.    Peck  n. 

Rke,  3  Cnsb.  23S ;  Montgomery  v.  KelloKg,  43  Mist.  4B6 ;  Taylor  v.  Shonte,  T3  Mo.  ' 
361  ;  Beebe  a.  Dudley,  36  N.  H.  349 ;  Keuocg  e.  Stockton,  !9  Pa.  460 ;  King  v.  Bat- 
tenon,  13  B,  I.  117;  Lavton  v.  Maner,  9  Rich.  L.  33S  ;  Sollee  c.  Meagy,  1  Bailey,  L. 
esO;  DoDcan  e,  Heller,  13  S.  C.  94;  Mayfteld  d.  Wheeler,  37  Tex.  256;  Oaks  n. 
Wallet,  13  Vt.  106 ;  (compare  Maynaid  i>.  Mone,  36  Vt.  617  ;  Kastner  c.  Winstanley, 
lODp.  Can.  C.  P.  101,) 

In  a  few  well-coDaidered  cwea  it  ha«  been  decided  that  notice  n  ordinarily  luinecee- 
MiT,  the  contract  of  RDaiaot;  becoming  coinplete  on  performance  of  the  act  retmested. 
Fannera'  Bank  v.  Kercfaeval,  2  Mich.  504  ;  Crittenden  v.  Fiiike.  46  Mich.  70 ;  Wilcox 
p.  Diuier,  12  Neb.  138;  (see  also  Kloeterman  u.  Olcott,  25  Neb.  383;)  Donglaas  r. 
Bowland,  24  Wend.SB;  Union  Bank  v.  Coster,  3  N.  Y.  203, 113.  (See  also  City  Bank 
t.  Rielpa,  86  N,  Y.  484  ;  EvansTille  Bank  p.  Kanfmann,  93  N.  Y.  373  ;1  Powers  o.  Bnm- 
etati,  13  Ohio  St.  373;  (seeaUo  Wise  c  Miller,  45  Ohio  81.388;)  Bnght  c.  McKnigbt, 
ISBMd,158;  WBdawo»lt0.AIlen,8Giatt.  174. 
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or  TBI  CHANOB  or  UABILITT. 

The  guarantoT  cannot  be  held  to  any  greater  extent  than  the 
original  debtor  either  in  point  of  amount  or  of  time,  {h) '  Nor 
can  this  liability  be  extended  or  enlarged  by  operation  of  law  or 
by  statute  (hh)  without  his  consent  This  would  appear  to  be  a 
plain  and  certain  principle  of  law,  although  there  are  some  cases 
which  seem  to  oppose  it(t)  If  one  becomes  bound  for  the  fidel- 
ity of  an  officer  in  a  corporation  oreuted  by  a  statute  for  a  limited 
period,  and  after  that  expires,   the  charter  la  renewed,   but  no 

new  bond  given,  and  no  confirmation  of  the  old  one,  it  has 
*16    'been  held  in   New  Hampshire   that  the  surety  is   still 

bound.  {J)    But  this  question  has  been  decided  difi'erently, 

(A)  Walah  v.  Bailie,  10  Johiu.  ISO;  moro-  narroir  limiU,  it  was  held,  tb»t  tin 
Taiuaua  v.  Cramer,  S  SonChonl,  498:  inreCj  was  liable  for  the  escape  of  the 
CItuk  V.  Boflh,  3  Cowen,  151 ;  United  debtor,  bevond  the  last  meotiolied  limits, 
States  V.  Bo;d,  IS  Fet.  187  ;  Fisksr  d.  although  he  bad  not  passed  befoad  ttw 
Salmon,  1  CaU,  413 ;  Giant  v.  Smith,  4S  libertiea  as  thej  existed  when  the  bond 
N.  Y.  9a.  Tha  liability  of  tiie  nurantoi  tm  riven. 
wiUbeileemeilcoexteuuvewithUiaioftha         ijlJlxWii  Bank  i>.  Rogers,  7  N.  H. 

ErincipOil,  anlees  it  be  expressly  limited.  SI.  The  facts  were  that  the  Exeter  Bank 
'urliu);  c.  Chalklen,  3  M.  &  Sel.  503.  A  ifas  inc<«porat«d  by  an  act  of  the  legiala- 
ffoarancor  is  not  bound  beyond  the  tail  ture,  in  the  year  18U3,  to  continue  for  the 
import  of  the  actual  terms  of  his  engage-  term  of  twenty  years  from  Jannarj  1, 
meot.  Miller  ti.  Stenart,  9  Wheat.  680,  1804.  In  1833  an  additional  act  of  the 
~80;  Wartiens  of  St.  Savionr'su.  Bostock,  legislatare  mis  passed,  which  provided  that 
B  B.  &P.  ITS;  Borden  e,  Honston,!  Tex.  the  Stst  act  should  remain  and  continne 
fi94.  OiN  boaod  tor  a  clerk  appointed  for  in  force  for  a  further  term  of  twenty 
a  year  was  held  not  to  be  liable  for  the  yeaie  from  January  1.  1S24 ;  that  there 
wrong-doinK  of  the  clerk  after  that  year,  should  be  no  division  of  the  capital  stock 
'  and  while  he  continued  in  office.  Kttson  withont  the  consent  of  the  legislatnie,  and 
«.  Julisu,  4  E.  &  B.  894 ;  KingsC.  Mut.  that  the  book  should  not  have  in  circula- 
Ins.  Co.  e.  Clark,  33  Barb.  198.  tionot  any  time  bilUexceedinc  in  amount 

(hh)  Fielden  e.  Labens,  6  Blotch.  5S4.  the  capital  Btock  actually  paid;  any  cash- 
(j)  Thus,  in  Reed  d.  Fnlluw,  3  Pick,  ier  or  other  oBScer  violating  these  provi- 
ISS,  where  a  surety  became  bound  for  a  sions  to  forfeit  not  less  than  SI.OOO,  nor 
poor  debtor,  "that  he  would  not  depart  more  than  910,000.  B.  wan  appointed 
without  the  exterior  boonds  of  tlie  deltt-  cashier  of  the  bank  in  1B09,  gave  a  bond 
or's  liberties,"  and  at  the  time  the  bond  with  sureties  for  the  faithful  discharge  of 
was  given  the  "  debtor's  liberties "  ex-  the  dtities  of  the  office,  and  continued 
tended  through  the  whol«  oonnty,  hut  cashkr  until  1S30.  It  ?ras  held,  that  tha 
tbey  were  sutMequentlj  reduced  to  much  boitd  oovered  all  the  time  during  which  R. 
'  A  release  of  A.  from  his  debt  by  a  eomposition  deed,  "  in  like  manner  aa  if  A. 
had  obtained  a  discharge  in  baukruptuj',''  ducharicea  a  sut«ty  on  A.'»  t>ond  for  tho 
debt.  Cragoe  r.  Jones,  L.  R.  8  Ex.  81.  A  statutory  increase  of  dntiea  not  germane 
to  the  office  discharges  the  sureties  on  an  official  bond,  as  where  a  sheriff  was  also 
made  a  tax-collector.  White  v.  East  Saginaw,  4a  Mich.  567.  See  farther,  as  to  dis- 
charge of  sureties  on  official  bonds  by  changes  in  the  duties  of  the  office,  Gaussen  c. 
D.  S.  97D.  S  584;  People  w.  Tompkins, 74  IIL  48! ;  Preokett  u.  People,  S8  Ul  115; 
Lafayette  v.  James,  93  Ind.  S40  ;  State  r.  Stevens,  103  Ind.  5S  ;  State  r.  Swinney,  60 
Miss.  39;  Territory  c.  Carson,  7  Mont  417;  Manufacturers' Bank  d.  Dickenson,  41 
N.  J.  L.  448 ;  Board  o.  Clark,  99  N.  Y.  391 ;  People  d.  Backiu,  117  9.  Y.  195;  Brown 
*.  Sneed,  77  Tex.  471 ;  Com.  v.  Holmes,  SB  Qrott.  771. 
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and  more  in  accordance  with  the  principles  of  the  law  of  con- 
tracts, in  Maryland.  (/:)  There  the  surety  was  held  to  be 
dischai^d,  on  the  *ground  that  his  liability  was  exactly  *17 
defined  when  he  assumed  it,  and  could  not  be  enlarged  or 
varied  without  his  consent,  either  by  the  party  receiving  the 
guaranty  or  by  the  operation  of  law.  Id  ^gland  it  has  been 
held  that  the  surety  on  the  bond  of  a  clerk  of  a  railroad  company, 
ranained  in  ofliM,  and  thu  the  iiiretiM  new  ict  of  tbe  lejHtlatOTe.  The  alleged 
wen  not  discharvieil  by  an;  of  the  pro-  default  of  the  cashier  occnrred  kfter  tbe 
Tiiions  in  Che  additional  act  of  the  legislar  re-en actmeut  of  the  charter.  The  court 
Care.  And  Biehardm/n,  C.  J.,tD  giving  the  held  that  where  au  act  of  iacarporation, 
optnion  of  the  conn,  observed  ;  "  The  troe  under  which  a  bond  was  taken  Co  secure 
rules  of  law  to  be  deduced  from  all  Che  the  good  condact  of  one  of  che  ufScen  of 
raees  on  Ihi*  anbJBct,  are  tbese :  when  the  the  corporation,  was  limited  in  iM  dur»- 
term  of  office  a  limited  to  a  particalar  tion  to  a  certain  period,  the  bond  must 
period,  as  a  year  or  five  yean,  and  the  have  the  same  limitation:  because,  the 
person  appointed  cwrnot  coDtinue  in  office  parties  looking  to  tliat  act,  it  would  seem 
for  ft  longer  period  withont  a  new  appoint-  to  be  verv  clear  that  no  responsibiliCy  was 
■Dent,  clien  the  official  bond,  if  netbing  contemplated  beyond  the  period  of  its 
appear  to  the  contrary,  is  preaamed  to  M  ipecifled  exiitfeoce.  The  exteosion  of  tlie 
intended  to  be  confined  to  the  particnlar  charter  beyond  tbe  period  of  its  flrat  limi- 
term;  and  if  the  officer  be  TeappotDted  Cation  by  legislative  aathority  does  not 
there  mniit  be  a  new  bond.  Bat  when  an  enter  into  Che  contract,  and  cannot  en- 
office  is  held  at  tbe  wiUof  thoaawhomake  large  it.  See  8.  C.  Society  o.  Joboson, 
the  appointment,  and  is  not  limited  toany  I  McCord,  41.  In  Che  case  of  Bamford  c. 
certain  Cerm,  then  the  bond  is  presumed  Ilea,  S  Exch.  380,  a  bond,  reciting  Chat  A 
to  be  intended,  if  nothing  appear  to  the  waa  appointed  aasisCant  overseer  of  the 
contrary,  to  cover  all  the  time  the  person  parish  of  M.,  was  conditioned  for  Che  due 
appointed  shall  continae  in  office  nnder  performance  of  his  duties,  "  Cbenceforth 
tne  appointment.  Thus  a  sberifl  in  ap-  from  time  to  time,  and  at  all  times,  so 
noiDteii  in  this  State  to  hold  his  office  dnp-  long  as  he  should  copciune  in  such  office." 
ingthe  term  of  five  years,  and  cannot  hold  On  the  S5ch  Jnne,  1B40,  a  vestry  meeting 
it  beyond  thatterm  withont  anew  appoint,  wns  lield,  at  which  A  was  elected  aiuist- 
ntent.  The  bond  he  gives  does  not  there-  ant  overseer  nntil  the  2ftCh  March,  1&41, 
fore  extend  beyond  the  term  for  which  he  at  a  salary  of  id.  in  the  pound  on  some 
u  appointed-  BnC  the  deputies  of  the  sums  collected,  and  td.  on  others.  Two 
shenS  bold  their  offices  aC  the  will  of  the  justices,  by  their  warrant,  dated  9th  July, 
aberiS,  and  their  bonds  may  extend  to  1840.  reciting  the  vestry  resolnlion,  and 
tny  period  during  which  they  are  concin-  that  [his  wdury  had  been  fixed  for  tbe  exe- 
ned  m  office,  nntwithstsnding  the  sheriff  cutionof  his  office  nntil  the  SSthof  March 
Bar  in  the  mean  time  he  reappointed  and  then  next,  stated,  that  in  pursuance  of  the 
be  compelled  (ogive  new  bonds  himself.  59  Geo-  III.  c.  12,  they  nppuiuCed  him 
These  mles  are  lonnded  in  sonnd  reason  assistant  overseer.  On  the  25th  March, 
and  good  sense.  The  preeampCion  which  1841,  he  was  ngnin  elected  to  the  same 
the  bw  makes  as  to  Che  intention  of  the  office,  at  a  salary  of  X.tO  per  annum,  and 
partieB  to  the  bond  is  the  natural  pre-  was  reappoinled  by  the  justices,  and  he 
■Dmntioa  iu  botb  cases.  Now  we  are  of  rontinoM  Co  he  so  re-elected  and  reap- 
opiiuon  Chat  the  terms  of  the  condition  in  pointed  by  the  justices  until  March,  184S. 
thia  case  are  broad  enough  to  embrace  On  ceasing  to  hold  office,  he  retained 
the  whole  term  during  which  Rogen  was  moneys  in  his  hands.  Hetd,i,ha.t  thesore- 
csahier,  and  that  there  is  nothing  in  the  ties  were  not  liable  on  the  bond-  See 
form  of  the  E^pointmeiit,  the  nature  of  also  Mayor  of  Berwick-upon-Tweed  v. 
tbe  office,  the  words  of  tbe  condition,  or  Oswald,  16  E.  L.  &  E.  336;  s.  o.  1  E. 
the  conduct  of  the  parties,  that  gives  the  &  B.  39S ;  Frank  d-  Edwards,  IS  E.  L.  b, 
slightest  indication  of  any  intention  in  any  E.  477,  □. ;  s.  c.  S  Exch.  aU;  Noith- 
partytbat thebondsbouldbelimiCedto the  western  Railway  Co.  d.  Wbinrar,  26  E. 
period  mentioned  in  the  original  chnrter  L.  &  E.  488  ;  s.  c.  tO  Exch.  77  ;  Kitaon  v. 
^  the  termination  of  the  corpoiatiun."  Julian.  30  E.  L.  &  E.  336 ;  I.  o.  4  E,  1 B. 
{k)  Union  Bank  v.  Ridgely,  t  Uar.  &  SM;  Jamison  v.  Cosby,  11  Humph.  373. 
G-  834,  which  waa  an  action  acainst  the  And  see  Oswald  f.  Manw  of  Berwick- 
sureties  of  a  cashier  for  the  faithful  per-  npon-Tweed.  36  E- 1<.  &  E.  85 ;  s.  c-  3  B. 
forauuKa  of  bis  duties-  The  charter  of  &  B.  6S3 ;  Mayor  of  Cambridge  o.  Ueoni^ 
tbe  baulk  expired,  and  was  extended  by  a  21  Law  Rep,  37S. 
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"which  was  dissolved  and  united  with  another  railroad  company. 
also  dissolved,  by  a  statute  providing  that  all  such  bonds  should 
rttmaitt  in  force,  was  responsible  for  the  default  of  the  clerk  after 
the  union.  (0 

The  Supreme  Court  of  the  United  States  have  taken  strong 
ground  upon  this  point.  They  have  decided  that  the  surety  is 
discharged  not  merely  by  payment  of  the  debt  or  a  release  of  the 
principal,  but  by  any  material  change  in  the  relations  between 
the  principal  and  the  party  to  whom  he  owes  a  debt  or  duty ,  and 
that  the  surety  cannot  be  held  in  such  case  by  showing  that  the 
change  was  not  injurious  to  him.  For  he  had  a  right  to  judge  for 
himself  of  the  circumstances  under  which  he  was  willing  to  be 
liable,  and  to  stand  upon  the  very  terms  of  his  contracL(m)' 

{/}  Eaatem  Union  R.  Co.  v.  Oochnuie,  aid,  3  H.  oE  L.  Cu  S3G ;  a.  c.  I  E.  L.  & 
S  Exch.  197.  E.  1,  in  the  Honieol  Lords,  the  facta  wan, 

(«)  Miller  e.  StewiiTt,  9  Wheat.  6S0.  that  in  a  bond  li;  cautionera  (saratieaj 
In  thig  case  a  bond  was  given,  conditioned  for  the  careful  atteiition  to  liiuiueaa  and 
far  the  failhfnl  performance  of  the  duties  the  faithful  discharge  uf  the  duties  oC  bd 
of  the  office  of  depatj  collector  of  direct  aceut  of  a  hank,  it  was  provided  "  that  he 
taxes  for  eifjht  certain  townships,  and  the  should  have  no  other  business  oF  any  kind, 
instrument  of  the  appointment,  referred  nor  be  connected  in  an;  shape  vith  any 
to  in  the  baud,  was  afterwards  altered,  so  trsde,  numufactDre,  or  mercantile  copart- 
as  to  extend  to  another  township,  witboat  nerj,  nor  b«  agent  for  any  individual  or 
the  consent  of  the  aunties.  The  court  copkitnery  in  any  manner  or  way  whatso-' 
hrld,  that  the  surely  was  discharged  from  ever,  nor  be  lecuritgfor  ang  indioidual  or 
his  rospouBiliility  for  moneys  snbsequBntly  copartnery  in  any  munner  or  iBai)  wkalto- 
collected  by  his  principal.  See  also  United  irer."  The  bank  subsequently,  withont 
Statu  e,  Tillotson.  1  Paine,  C  0.  303;  the  knowledge  of  the  sureties,  increased 
United  States  u.  Hillegas,  3  Wash.  C.  C.  the  salary  of  the  agent,  he  itndenakina  to 
TO;  Postmaster-General  u.  Keeder.  4  id.  bear  one  joaTih  pari  of  all  losta  which  migkl 
61S  :  Chute  u.  I'attee.  37  Me.  103.  In  be  tKcitrred  bf  Au  diMcomli.  Held,  afBrm- 
Mayhev  u.  Boyd,  S  Mit,  t02,  it  was  ^d,  inff  the  decision  of  a  majority  of  the  court 
that  any  dealings  with  the  principal  debtor  below,  that  this  was  such  an  alteration  of 
by  the  creditor,  which  amount  to  a  depart-  the  contract,  and  of  the  liability  of  the 
nt«  from  the  contract  by  which  a  snrety  agent,  that  the  sureties  were  discharged, 
is  bound,  and  which  bjr  pottibilitg  night  notwithstanding  that  the  loss  arose,  not 
materially  vary  or  eniar|^  (he  latter's  lia-  from  discounts,  but  from  improper  con- 
hilltj  withont  his  assent,  discharges  the  dnct  of  the  agent.  And  see  Small  n^  Car. 
surety.      In  the  case  of  Bonar  v.  McDon-    rie,  S7  E.  L.  A.  E.  30t,    But  in  Stewart 

'  Any  change  in  the  contract  witboat  the  surety's  consent  releaeen  him,  Calvo  e. 
Paries,  T3  N.  ¥  211  ;  UK:ke  r.  McVean,  33  Mich.  470 ;  Thomas  u.  Stetson,  59  Me. 
319'  and  it  is  immaterial  whether  he  is  injured  or  benefited,  Paine  v.  Jones,  76  N.  T. 
S74 ;  unless  he  aasents  to  the  change.  Sage  v.  Strong,  40  Wis  575.  The  following 
alterations  have  been  held  to  release  a  surety '  the  fornishing  a  more  powerful  engine 
and  boiler  for  a  higher  price  than  the  agreement  called  for,  (irant  b.  Smith,  46  N. 
Y.  93 ;  the  addition  of  another  joint  maker  to  a  not«,  Hamilton  v.  Hooper,  46  la. 
SIB:  the  addition  of  "surety,"  Robinson  r.  Reed,  46  lA.  S19:  or  emsare,  I.Anib  e 
Paine,  46  la.  S50,  or  that  interest  should  be  payable  "anonally,"  Marsh  b.  Griffin,  4S 
la.  403;  or  "semi-annnally,"  Fulmer  v.  Seitz,  SB  Penn.  St.  237  ;  or  where  a  creditor 
withont  the  surety's  consent  disposes  of  a  security  for  the  debt  in  a  manner  different 
from  that  provided  in  the  original  contract,  the  surety  id  discharged,  Polak  v.  Everett, 
I  Q.  B.  U.  669 :  see  Holme  t>.  Bmnskill,  3  Q.  B  D.  49S ,  or  If  a  creditor  parts  with 
property  pledjjed  for  a  debt  without  the  knowledge  or  against  the  Will  of  »nrety,  he 
will  lose  his  claim  against  the  surety  to  that  extent,  Kirkpatrick  r.  Howk,  SO  111.  1!!.  — 
Payment  by  the  principal  maker  of  a  promissorir  note  to  the  payee,  and  accepted  by 
the  latter  in  good  faith  and  without  notice,  which  is  afterwards  avniiied  as  a  fraudulent 
preference,  will  not  operate  as  a  satisfaction  of  the  debt  so  as  to  discharge  the  inrety 
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So  in  Massachusetta,  the  aureties  oa  a  cashier's  bond  are  exon- 
erated by  an  increase  of  the  capital  of  the  bank,  from  liability  for 
default  of  the  cashier  made  aft«r  the  iacrQfi8e.(nim) 

"Anything,  therefore,  which  operates  as  a  novation,  dis-  "18 
charges  the  surety.  So  if  a  new  note  be  given  in  discharge 
of  a  former  one :  (n)  and  it  has  been  adjudged,  upon  good  reasons, 
that  where  a  surety  is  in  fact  discharged  by  a  novation,  or  by  a 
material  change  of  the  debt,  and  in  ignorance  of  his  being  thus 
freed  from  his  liability  makes  a  subsequent  acknowledgment  of 
his  liability,  he  cannot  be  held  thereon,  (o)  But  the  guarantor 
may  assent  to  the  change,  and  waive  bis  right  of  claiming  a  dis- 
charge  because  of  it.(p) 

"  In  general,  a  guaranty  to  a  partnership  is  extinguished  •  19 
by  a  change  in  the  firm,  although  the  copartnership  name 
is  not  changed,  (q)    This  has  been  held  to  be  the  effect  of  such 

ei  peraons,  who  Bign  the  rame  u 
«.  tfiBy  are  bonnd  by  their  nudBrtak. 

the 

ceired  the  following  gnanuity  :  "  I  herebr  fact  that  the  other  ii 

agree  to  Koarsntee  my  brother,  W.  H.  a  are  released  thereby,      ^no  masuis  »•> 

intRMDuaaree,  ai  yoar  aeent  id  Leith,  to  visible,  and  they  nhonld  have  ascertained 

the  eitODt  of  £500."      The  termi  of  the  all   the  fac(«  in  reference  thereto  before 

■ale  between  the  plaintiffs  and  W.  M..  at  ligniuf;  the  oblrgation.  and   not  havrng 

the  time  of  the  goaranty,  were  that  the  dune  so,  are  bonnd  by  their  act.     See  also 

monefB  received  should  be  remitted  from  General  Steam  Navigation  Co  d.  Rolt,  99 

time  to  time,  and  an  accoant  of  satea  ran.  Eng.  C.  L.  95a 

dered  at  the  end  of  each  month,  or  when         (mm)  Grocer's  Bank  e    Kingman,  16 

required,  and  an   accoant  cnrrent  every  Gray,  473. 

three  weeks.     It  nas  soon  after  agreed         (n)  Burgeon  Saretyship,  b,   a,  c.   5; 

between  the  plaintiffs  and  W.  M.  that  the  Letcher  o.  Bank  of  the  Commonwealth,  I 

acconnt  current  ahonld  be  rendered  every  Dana,  8S  ;  Castleman  d.  Holmes,  i  J.  J. 

liz  months,  and  snbseqnently,  in  parBQ.  Manh.   1.;  Bell   b.   Martin,  3   Harrison, 

anoi  of  an  agreement  hetween  them,  W.  167,    Farmen'    &,    Mechanics'    Bank  e>. 

M.  from  time  to  time  gave  his  promisHory  Kercheval,  3  Mich.  504. 
BDtefltothepbiintiffi,payableFonrnionths         (a)  Merrimack  Co,  Bank  n.  Brown,  11 

from  date,  for  sums  barinff  no  relation  to  N.  H.  SIO,  Fowler  t^.  Brooks,  13  id  140. 

the  amonnt  dne,  tisosmitted  to  W,  M.  Che  See  also  Roe  e.  Harrison,  2  T.  R.  435. 
difference  between  the  money  then  in  hii         (p)  Fowler  v.  Brooks,   13  N.  H,  a4a 

hands  and  the  amount  of  the  QOt«.i.    The  In  this  case  it  wa»  determined,  that  if  a 

defendant  had  no  knowledge  of,  and  never  surety,  with  knowledge  of  the  fact  that 

inquired  as  to  the  original  or  subsequent  an  agreeiuent  tor  an  estenaion  of    time 

temu  of  delivery.    It  was  ielit  fPollock,  has  been  made  between  the  creditor  and 

C  B.,  dissenting),  that  the  alteration  in  the  principal,  mako  a  new  promise  to  paj 

tite  mode  of  accounting  and  paying  did  the  debt,  he  cannot  afterwards  avHil  him- 

not  discbaree  the  surety.    In  Mitchell  v.  self  of  the  agreement  as  a  discharge  of 

BurtoD,  3  Head,  S13,  it  waa  htid,  that  it  his  liability,  notwithstanding  there   waa 

two  ol  more  persons  become  the  sureties  no   new  consideration   for    his   promise. 

of  a  third  person   to  a  bond,  and  the  And  see  Ej  parte  Harvey,  !7  E.  L.  &  E. 

obligees  and^  principal  obligor  erase  the  373. 

name  of,  and  release  one  of  the  sureties,         (q)  See  ante,  p.  *  5.     Bellairs  v.  Ebs- 

without  the  knowledge  or  consent  of  the  worth,  S  Camp.  93 ;  Rassell  v  Perkins  ' 

-      ■■"    -■  "  "IS;  Wee-  " " 


tr  their  snbaequent  ratiflcation  Mason,  36B;  Weetoo  c.  Barton,  4  Taunt 
01  tne  same,  they  are  not  bonnd  on  said  673  It  was  here  held,  that  a  bond  con- 
bond.  And  farther,  that  if,  however,  the  ditioned  to  repay  to  Sve  persons  all  snms 
obligatkn  after  such  eraanie  is  presented    adTauced  by  theni,  or  any  of  them,  in 
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*  20   change,  *  althoagh  the  guaranty  giveii  to  the  &no  was  ex- 

pressly (oi  "  advances  by  them,  or  either  of  them. '     The 

mere  fact  that  the  partaersbip  is  very  numerous,  does  not  seem  to 
vary  this  rule,  if  the  guaranty  be  given  to  the  whole  firm.     But 

their  capacft;  of  baoken,  will  not  extend  ptpu,  which  itm  diicoiint«d  br  B,  and 

to  BDmB  advanced' after  tlie  decease  of  one  (be  pioceeda  credited  to  the  nrm,  and 
of  the  file  by  tbe  font  aurvivon,  the  foar  applied  ia  payment  of  their  former  ia- 
tben  acting  as  banker*.  MaHifitld,  C.  J,,  debtedneM  to  B,  Bj  virtae  of  BOch 
obMrved  :  "  'Jlie  qQeation  here  ia,  whether  power,  M  aim  signed,  iu  tbe  name  of  the 
the  original  partnerehip  being  at  an  end,  firm,  various  other  notes  which  were  in- 
in  coTisequenee  of  the  death  of  Qoliling,  duned  by  A,  with  notice  of  the  diesoln- 
the  bond  ii  still  in  force  as  security  to  the  tioo,  and  knowiug  that  theee  notea  were 
iorriirlng  four,  or  whether  that  political  intended  to  be,  aa  tbey  were  in  fact,  dia- 
personage.  as  it  may  be  called,  consiating  counted  by  B,  and  the  proceedu  applied  in 
of  five,  being  dead,  the  bond  ia  not  at  an  payment  o(  the  debts  and  liabilities  of  the 
end.  .  .  ,  From  almoat  eJl  the  casea.  in  flnn.  la  the  conrse  of  these  tranaactionB, 
truth  we  may  say  from  all  ((or  though  M,  by  virtue  of  said  power,  indorsed  two 
there  is  one  advene  case  of  Barclay  d.  notes  which  were  diitcouat«d  by  B,  and 
Lucajt,  the  propriety  of  that  decision  hat  the  proceeds  credited  to  the  lirm.  The 
been  very  much  questioned),  it  resn]ta,  parties  to  these  notes  haviog  fuled,  B 
that  where  one  of  the  obligees  dies,  the  sought  a  remedy  on  the  guaranty  against 
•ecnrity  is  at  an  end.  It  is  not  necessary  A ;  and  it  was  held,  that  tlie  guaranty,  by 
now  to' enter  into  the  reastms  of  those  d»-  its  terms,  cuDtemplated  only  such  paper 
cisions,  but  there  may  be  very  good  rea-  as  should  be  iudorsed  by  the  firm  of  S,  M. 
sons  for  such  a  coostmction ;  ft  is  very  &  G.,  as  a  firm,  and  during  the  contiuo- 
pTobable  that  sureties  may  be  induced  to  fuice  of  the  paitnenibip,  but  that,  for  the 
enter  into  such  a  secarity  bj  a  confidence  purpose  of  settling  the  partnembip  con- 
which  they  repise  in  the  integrity,  dili-  cems,  the  pattnecship  relation  between 
gence,  caution,  and  accuracy  of  one  or  two  the  partners  continued  to  subsist  after 
of  the  partners.  In  the  natnre  of  things,  the  dissolution,  and  the  notes  so  indorsed 
there  cannot  he  a  nartnership  contisting  by  M  were  in  legal  contemplation  indorsed 
of  several  persons,  in  which  there  am  not  by  the  firm  ;  consequently  they  were  em- 
some  persona  possessing  these  i^ualitiea  braced  within  the  scope  and  true  meaning 
in  a  greater  degree  than  the  rest ;  and  it  of  the  guaranty.  And  in  Staatsu.  Howlett, 
may  ne  that  the  partner  dying,  or  going  4  Uenio,  SS9,  Agave  B  an  undertaking  ir 


ont^  may  be  the  ver^  person  on  whom    writing  aa  follows:    "1  hereby  obligate 

may  make  (or,  or 
t  after  such  chai^ge."     6^     made  for,  the  late  firm  of  Peck,  Howlett, 


the  sureties  relied  ;  it   wonld    therefore    myself  to  hold  yon  harmless  for  any  ii 
be  very  nnreaeonable  to  hold  the   snrety     dorsement   you    may  make  (or,  or   hav 


also  Bodenham  v.  Purchaa,  2  B.  &  Aid.  &  Foster."    The  firm  had  previously  be- 

39.     But   in  New    Haven  Conn,    Bank  come  dissolved  bv  t)ie  death  of  one  uf  its 

V.    Mitchell,    IS    Conn.    306,   the    facM  members.    A  note  suluiequently  mads  by 

were  as  follows :    The  guaranty    of  A  one  of  the  surviving  partners  in  the  conrs* 

by  its  terms  made  him  responsible  to  B,  of  liquidating  the  business  of  the  firm,  and 

a  banking  institution,  for  such  paper  as  signed  "IS.  It.  Howlett. for  the  late  firm  of 

should  be  indorsed  by  the  firm  of  S,  M.  Feck,  Kdwlett,  &  Foster,"  was  indorsed  by 

&  G.,  and  held  by  B,  and  bound  A  to  save  B.    Iltid,  that  it  was  within  the  terms  m 

B  harmless  from  all  loss  which  B  might  the  guaranty.     The  case  of  femberton  r. 

sustain   by  reason  of  holding  paper   in-  Oakes,  4  Buss.  154,  illustratee  the  principle 

dorsed  by  said  Brm.     The  partnership  of  of  the  text.     See  further,  tliat  guarantiee 

8.  M.  &  Q.  was  afterwards  dissolied,  of  are  to  be  construed  strictly,  and  tbat  it 

wbich  B  had  notice.    The  partners  then  any  partners  be  taken  into  or  retire  from 

executed  a  power  of  attorney  to  M,  who  a  'firm,  tbe  guaranty  does  not  continue. 

had,  previously  to  the  dissolotion,  trsna-  Sinison  v.  Cook,  8  J.  B,  Moore,  688 ;  Kip- 

acted  ueariy  all  the  bank  business  of  tbe  ling  v.  Turner,  i  B.  &  Aid.  261 ;  Wright 

partnership  nith  B,  authorizing  him  to  v.  Rnsaell,  3  Wils.  &30 ;  Barclay  v.  Lucas, 

sign  and  indorse  notes  which   might  be  3    Dongl.  3S1 ;    Penoyer   c.    Watson,    16 

considered  neceisarv  in  the  management  .Tohiis.  100;    Barker   d.   Parker,  1  T.  R. 

of  the  concern.     M  delivered  the  power  saT ;  Drv  c.  Davy,  a  Per.  &  1>.  249 ;  Place 

to  B;  after  which  M,  by  virtue  thereof,  p   nelej^,  4  Bing.  N.  0.436;  Dance  r. 

continued  to  nse  the  name  o(  S  M.  &  G.,  Ginller,  4  B.  &  e.  34 ;  Myers  i>.  Edge,  7 

u  drawers  and  iuduisent  o(  negotiable  T.  Ii  S34. 
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where  the  partnership  was  nameroDS,  and  sevea  of  the  members 
were  trustees  for  the  firm,  and  a  bond  was  given  to  these  trustees 
to  secure  the  faithful  services  of  the  clerk  of  the  company,  and 
B  part  of  the  trustees  died,  there  it  was  held  that  the  surviving 
trustees  might  maintain  an  action  on  the  bond,  although  it  was 
shown  that  there  had  been  changes  in  the  company,  (r) 

A  guaranty  may  doubtless  be  a  continuing  contract,  and  be 
unaffected  by  a  change  of  circumstances,  as  to  the  subject-matter, 
and  also  as  to  the  parties  for  whose  benefit  it  shall  enure.  It  may 
provide,  for  instance,  for  the  fidelity  of  a  cashier  in  a  bank,  as 
long  88  it  shall  continue  under  its  present  charter,  and  under  any 
extension  or  renewal  thereof.  So  provision  may  be  made  for  its 
validity  to  a  partnership  after  a  change  of  members,  perhaps  by 
adequate  covenants,  even  without  the  intervention  of  trustees ; 
although  it  would  certainly  be  the  better,  if  not  the  only  safe 
way.  to  constitute  trustees.  But,  from  what  has  already  been 
said,  it  will  be  obvious,  that  unless  the  contract  of  guaranty 
expressly  provides  for  these  changes,  their  occurrence  discharges 
the  guarantor  from  his  obligation,  (j) 

•The  obligation  of  guaranty  for  gdod  conduct  does  not  "21 
seem  to  be  one  which  survives  the  obligee  and  passes  over 
to  his  representatives.  They  may  of  course  have  their  action  for 
any  liability  of  the  guarantor  incurred  by  the  default  of  the  party 
whose  good  conduct  is  guaranteed,  daring  the  life  of  the  party 
receiving  the  guaranty.  But  when  he  dies,  the  guaranty  dies 
also  BO  far,  that  if  the  party  for  whose  good  conduct  the  guaranty 
is  given,  goes  on  with  the  same  service  as  before,  but  now  render- 
ing it  to  the  representatives  of  the  deceased,  they  cannot  hold  the 
guarantor  for  ^e  default  of  one  who  is  now'  at  work  for  them. 
Thus,  a  bond  for  the  good  conduct  of  a  clerk,  when  the  obligee  . 


!r)  Metca]f  e.  Bmin,  IS  EaiC,  409.  contioae  for  Kgee  witli  the  occuional  ad- 

■  I  The  OM  of  Barclay  v,  "Lacas,  H  dition  of  new  partoera.    In   sach  estab- 

DoagL  SSI :  B.  c.  1  T.  R.  391,  n.  (a),  al-  tighments  clerks  ai«  noceaaar}',  who  now 

thoUKh  it  has  been  doubted  on  Home  poinM  aud  tben  sucked  as  partnen,  an  anange- 

(lee  Weeton  v.  Barton,  4  Tannt.  Gt>l),  is  ment  very  proper  and  very  beneficial  to 

y«t  an  antbority  for  this  principle,  that  if  Che  clerka.    Tne  house  reqnirea  security 

the  temii  of  the  contract  show  it  was  the  for  their  hoDeaCy.    Now  it  seems  to  me  to 

intention  of  the  parties  that  the  liability  make  do  difference  whether  a  newpartner 

•hoold   coDtiuue,  such  will   be  the  case,  is  iotrodnced  or  not,  for  there  is  no  doabt 

although  the  namea  of  the  firm  chanf;e.  that  it  i«  a  security  to  the    huose.     1  am 

8nch  wsteridently  thecoart's  DndeiBtand-  glad  that  there  is  a  distinction  between 

ine  of  tlie  hood  in  that  caae,  for  Lord  thia  case  and  that  decided  in  the  Common 

Maatfidd  obaervad  '  "  The  question  tarna,  Pleas ;  for  I  think  that  the  plaintiff  aro 

M  Lord  Chief  Jostire  De  Grey  observes,  entitled  to  recover  to  the  extent  of  the 

in  the  case  which  has  been  cited,  upon  the  whole  sum  embezzled,  or  at  all  events  to 

meaning  of  the  parlies.    In  endeavoring  the  extent  of  their  own  share."    Thiitprin- 

to  discover    that    meaning,  the  subject-  ciple  was  the  foundation  of  the  decision  In 

natter  of  the  contract  is  to  be  considered.  Peue  v.  Hirst,  10  B.  &  C.  123. 
a  that  these  banking-hoases 

21 
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died,  aad  the  executor  employed  the  same  clerk  id  arranging  and 
finishing  the  buaineas  of  the  obligee,  was  not  held  sufficient  to 
maintain  an  action  by  the  executor  for  misconduct  of  the  clerk 
after  the  death  of  the  obligee,  (t)  ^ 

In  regard  to  the  subject-matter,  a  guaranty  to  cover  goods  sup- 
plied to  a  certain  amount,  without  restriction  of  time,  continues 
until  revoked ;  although  even  such  continuing  guaranty  may  be 
discharged  by  a  change  of  the  terms  of  credit,  (u)  If  the  guar- 
antor means  to  limit  his  liability  to  a  single  transaction,  he 
should  80  express  )t(v)  But  as  no  special  form  or  manner  of 
expression  is  necessary,  if  this  purpose  may  fairly  be  gathered 
from  the  whole  contract,  courts  will  so  construe  it.  (w) 

(I)  Barker  n.  Parker,  1  T.  R.  3S7.  iog,  be  shoald  take  care  to  lay  ■       By 

(u)  In  Baittow  v.  Beonett,  3  Canip.  aueb  an  ioMrument  as  this,  a  continniog 

330,  A  K^ve  to  B  a  written  saaranty  to  inretyship  is  created  to  the  specified 
the  extent  of  £300  for  an/ goods  he  might  amonnL  There  mast  be,  therefore,  a 
snpply  to  C,  provided  C  neglected  to  jmj  verdict  for  the  plaintiffs  for  JIOO."  See 
in  doe  time.  It  supplied  Roods  to  C  ac-  Brown  t>.  Bachelor,  1  Hurl  &  S.  S55. 
cordingW  at  two  months' credit,  and  C  {a)  See  Cremer  o.  Higginson.  1  Mason, 
paid  in  dae  titne  to  aa  amouot  exceeding  323,  which  is  a  leading  cose  on  this  sahject. 
£301).  The  acconnt  having  rnn  for  some  In  this  case  the  letter  of  guaranty  con- 
titne  on  these  terms,  and  there  being  a  t^ned  this  clause:  "The  object  of  the 
balance  due  to  B,  a  oew  account  was  present  letter  u  to  request  you  if  cunve- 
opeu^  on  new  terms  of  credit.  Held,  nient  to  (umish  them  (Messrs.  Stephen 
that  the  gUArantj  extended  to  all  goods  and  Henry  Higginson),  "with  any  sum 
furaished  wliile  the  term  of  credit  re-  ttiey  may  want,  as  far  as  fifty  thonsaod 
maioed  nnclianged,  but  oat  to  thcise  fur-  dollan;  say  fifty  thousand  dollara.  They 
Dished  afterthetermofcreditwaschanged,  will  reimburse  you  the  amotiut,  together 
and  a  new  account  opened.  See  Hatch  v.  with  interest,  as  soon  as  nrrangementa 
Hobbs,  1!  Gray,  447,  cau  be  made  to  do  it;  and  as  our  em- 
(I'l  Mcrie  V.  Wells,  a  Camp.  413.  In  bai^  cannot  be  contiuoed  much  longer, 
thin  case  the  guaranty  was  in  these  words:  we  apprehend  there  will  be  no  diffl- 
"  Gentlemen,  f  have  been  appUed  to  by  culty  in  .thii.  We  shall  hold  ourselves 
my  brother,  WQliam  Welles,  jeweller,  to  answerable  to  yon  for  the  amount."  It 
be  bound  to  you  for  any  debts  he  may  was  htld,  that  this  waa  not  an  absolute 
contract,  not  to  exceed  one  hundred  original  undertaking,  but  aguacanty ;  that 
pannda  |with  you),  for  goods  necewary  it  covered  advances  ouly  to  Stephen  and 
in  his  business  aa  a  jeweller.  I  have  Henry  Higginson  (who  were  then  part- 
wrote  to  say  by  this  declaration  I  con-  ners),  on  partnenhip  acconnt,  and  could 
sider  myself  bound  to  you  for  any  debt  not  be  applied  to  cover  advauces  to  either 
he  m^  contract  for  bis  busineas  as  a  of  the  partners  separately,  on  his  separate 
jeweller,  not  exceeding  one  hundred  account;  that  the  atitliority  of  the  gnar- 
pounds,  after  this  date.  (Signed)  John  aaty  was  revoked  by  the  dissolution  of  the 
rt'ella."  And  Lord  EUenboroiu/k  said  :  partnenihip,  and  no  subsequent  advances 
"  I  think  the  defendant  was  answerable  mode  by  the  party  after  a  full  notice  of 
for  any  debt  not  exceeding  one  hniidred  such  dissolution  were  within  the  reach  of 
pounds  which  William  WeUs  might  from  the  guaranty ;  that  the  letter  did  not  im- 
time  to  time  contract  with  the  plaintiffs  port  to  be  a  continuing  guaranty  for 
in  the  way  of  his  business.    The  gnnranly  money  advanced,  lotio  guolirt  from  time 

to  debts  BQcceasively  renewed.  If  a  party  a  single  advaoce  of  money  to  that  amount  i 
means  to  be  surety  ouly  for  a  single  deu-    and  that,  when  once  advances  were  mads 

'  A  continuing  guarantee  also  tor  advances,  in  the  absence  of  express  proviHion,  is 
revoked  as  to  subsequent  advances  bv  notice  of  the  death  of  the  guarantor.  Coultharl 
D.  Clementson,  5  Q,  B.  D.  43]  Home  )lat.  Bank  i>.  Waterman,  31)  lu.  App.  S3S ;  UyUnd 
V.  Habich,  150  Mass.  lia. 
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•SECTION  VI.  *22 

HOV  A  GDABANTOB   IS  AFFECTED   BY   INDULGENCE   TO'  A  DEBTOR 

A  gaanuitor  is  entitled  to  a  just  protection.    But  this  principle 
is  not  carried  so  far  as  to  j>ermit  him  to  compel  the  creditor 
•unreasonably  to  proceed  against  the  principal  debtor^a;)'   •ZS 

to  850,000,  no  BnbKqnent  kdTuicei  irere  writing  in  these  woids :    **  Foe  any  mm 

witliin  the  gaaiaMj ;    alcliongh,  M  the  Chat  mj  son  O.  may  Imcome  indebc^d  to 

time  of  inch  further  adrsoiee,  tho  BDm  yoo,  not  exceeding  taOO,  I  will  lu>ld  mf- 

actnaUj  advanced  had  been  reduced  below  self  accountable ,"    Held,  that  the  termi 

950,000  by  reimbanemecte  of  the  debtoia.  of  this  initmment  were  satisfied    when 

In  Grant  k.  Kidwlale,  2  Har.  &  J.  186,  a  any   indebtedneu    within     the    amonnt 

pianuit;  in  the  following  terms :  "I  will  limited  was  iiicarred  by  G.,  and  conee- 

Siaiantee  their  engaesments,  (hoold  ^ou  quently   that  it    wai   not   a   continaing 

ink   it  Decenary,  tot  any  traoBactiooi  G^aarHnty.    So    in    Boyce    r.    Ewart,    I 

(bey  may  bai«  in  yom  hoiue,"  wm  Md  Rice,   126,  the    guaranty    waa  in   these 

tin    abeolute   and    contiuuing   guaranty,  words,   "  The  bearer  is  utwut  to  commence 

ontil  cuantermauded.  —  So  where  the  da-  bnainee*,  to  asalat  htm  !□  which  he  will 

feudant  addicMed  a  letter  to  the  plaintiffs,  need  yonr  aid,  which,  if  yon  reader,  we 

atating  that  his  brother  wished  to  go  into  will,  in  case  of  failure,  indemnify  yoa  to 

boaineaa,  and  promising  to  be  accountable  the  amonnt  of  91,000."    Htld,  tbat  it  wu 

for  anch  goods  famished  by  the  plaintiffs  not  a  continuing  guaranty,  but  applicable 

a«  his. brother  shoold  call  for,  from  tnoo  to  the  hearer's 


to  4600  worth:  in  conseqoeDce  of  which  and  that,   >s  soon   ae  the  hearer  hadre- 

the  plaiutiSs  famished  him  with  diven  funded  tl.OOO,  the  guaranty  ceased.    lu 

parcels  of  goods ;  it  was  hdd,  that  this  Fellows  o.  Prentiss,  3  Denio,  51 2,  a  guar- 

waa  a  continuing  guaranty  to  the  amonnt  anty  in  these  words :  "  I  hereby  agree  to 

Bpecified,and  was  not  limited  to  the  bill  of  guarantee  to  you  the  payment  ofsnchan 

paicels  first  delirered.    Rapelye  v.  Bailey,  amouot  of  goods,  at  a  credit  of  one  year, 

5  Coon.  U9,     See  also  Clark  e.  Burdett,  intere«t  after  six  months,  not  exceeding 

i  HaD,  16T. —  A  writing  in  these  words;  tSOO,  as  you  may  credit  to  A,"  waa  Ae/ti, 


"lagree  toberetponsible  for  the  priceof  not  to  be  a  continuing  rnaranty,  but  it 
goods  purchased  uf  yon,  either  by  note  or  was  held  to  be  exhausted  hy  a  single  pac- 
aceonnt,  at  any  time   hereafter,  to   the     chase  of  goods  to  the  amount  ol  £500. 


amount  of  IIOO."  is  a  continning  guaranty  See  also  Whitnev  r.  Groot,  34  Wend.  8! 
to  that  Client,  tor  goods  to  be  at  aov  time  Lawrence  o.  Iil'cCalmaDt,  3  How.  S6; 
sold  before  the  credit  is  recalled.  Bent  b.  Chapman  i;.  Sutton,  2  C.  B.  68* ;  Tanner 
Hartahom,  1  Met.  S4.  —  Many  of  the  ir.  Moore,  11  Jnr.  II ;  Allnnt  c.  Ashendon, 
OMea  seem  to  hold  with  Lord  £//en6arou4A,  fi  Man.  &  G.  392;  Hitchcock  u.  Hum- 
in  Herle  D.  Wells,  3  Camp.  413,  that  the  pbrey,  id.  559  ;  Martin  b.  Wright.  9  Jnr. 
I^naranty  will  be  nnderstood  (o  be  con-  17B;  Johnston  v,  Nichools,  I  C.  B.  251; 
turning,  unless  expressly  limited.  But  Farmers' &  Mechanics' Batik  r.  Kercheval. 
the  contrary  opinion  was  expressed  in  3  Mich.  504;  Agawam  Banku.  Strever,  16 
White  p.  Reed,  1$  Conn.  497.  In  that  Barb.  82. 
CMe  the  defendant  gave  tbt  plaintia  a         (z)  It  seems  to  be   well  settled  that 

I  The  following  cases  hold  or  tend  to  show  that  if  the  creditor  after  request  from 
the  snrety  fails  to  sne  a  solvent  principal,  the  surety  is  discharged  if  the  principal 
afterwards  becomes  insolvent.  Thompson  r.  Robinson,  34  Ark.  44  ;  Martin  u.  Skehan, 
3  Col.  614;  Remsenr.  Beekmau,  35  M.  Y.  553;  Colgrove  v.  Tallman,  67  N,  Y.  95; 
Equitable  Life  Ase.  Soe.  a.  Boetwick.  lOON.  Y.  628,  639;  Strickler  i:  Barkholder,  47 
Pa.  4Tfl ;  Fidler  b.  Henbey,  90  Pa.  363 ;  See  also  p  •  9»  note  (r)  poit.  This  doctrine 
•eems  to  have  originated  with  Pain  d.  Packard,  13  Johns.  174,  cited  in  note  (n) 
tupra.  Bntthe  weight  of  authority  is  otherwise,  Dane  v.  Cordnan,  24  Cal.  157  ;  Gage 
r  Mechanics'  Nat.  Bank,  79  111.  62 ;  Habtead  b.  Brown,  17  Ind.  303 ;  Nichols  d,  Mc- 
Dowell, 14  B.  Mod.  6;  Ingels  c.  SatUff,  36  Ran.  444;  Frye  e.  Barker,  4  Pick.  3BS-, 
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From  some  cases  it  may  be  doubted  whether  he  bae  any  power 
in  this  way.  In  one  case,  (i/)  it  was  held,  that  a  surety,  who 
was  injured  by  a  delay  in  suing  tbe  principal  debtor,  was  not 
discharged,  on  the  ground  that  he  might  have  insured  a  prompt 
demand  against  the  debtor,  by  making  bimeelf  an  indorser  instead 
of  a  surety.  But  this  would  have  secured  only  a  demand,  and 
not  B  suit ;  and  it  seems  bard  and  severe  to  say  that  because  one 
does  not  secure  to  himself  the  precise  and  immediate  demand  and 
notice  necessary  to  hold  indorsers,  he  shall  not  be  entitled  to  any 
care  or  diligence  on  the  part  of  the  creditor.  ,It  would  seem  to  be 
a  just  and  reasonable  rule,  that  the  guaranteed  creditor  should 
use  in  collecting  the  debt  from  the  original  debtor,  the  same  care 
and  diligence  which  prudent  creditors  commonly  use  in  collecting 
their  debts;  they  have  certainly  no  right  to  neglect  a  guaranteed 
debt  because  it  is  guaranteed,  (yy) 

If  the  surety  requests  tbe  creditor  to  collect  the  debt,  and  there 
is  refusal  and  delay,  and  subsequent  insolvency,  it  would  seem 

mere  delay  bj  the  creditor  to  pnxeed  general  atatemeiit  of  t1ie  doties  ariiing 
KgsinBt  the  pnncipal,  altliongli  reqneated  Irom  the  relation  of  principal  and  Boietj, 
to  do  Ki  by  Che  surety,  will  not  in  and  of  Hoej  o.  Pinnej,  5  Minn.  310. 
itmlf  discliarKe  the  iDietr.  Huffman  o.  (y)  Townsand  c.  Riddle,  2  N.  H.  448. 
Hnlhert,  13  Wend.  3TT  ;  liaTisf.Uun^ni,  And  Woodburii,J.,KBid  .  "  Here  the  char- 
3  N.  H.  931  ;  BellowB  n.  Lovell,  b  Pick,  acter  of  the  defendant  u  a  Burety  ilid  not 
aOT;  Erie  Rank  v,  Oiboon,  t  WatCa,  143;  appear  on  the  face  of  the  contract,  noi 
Cope  I'.  Smith,  8  S.  A  K.  110;  JuhnsoD  v.  was  it  proved  that  the  plaintiff  kuew  him 
Planter's  Bank,  4  Sm.  &  M.  1G5  ;  Beebe  v.  to  be  only  a  snretr  Here  he  was  not  lia- 
Dndley.  6  Foster  (N.  H.),  £49  ;  Bickford  ble  as  a  mere  indoraer  an  the  Hame  inBtm- 
t>.  Gibbs,  8  -Cush.  184.  Bat  if  this  delay  ment,  or  as  a  guarantor  on  a  separate  one^ 
of  the  creditor  operaces  to  the  injnry  of  No  time  for  an  adioMnieiit  with  the  prin- 
the  inretj',  ai  it  the  principal  debtor  wae  cipal  waia  fl»ed  by  law  ;  no  delay  was  gireo 
U  tbe  time  of  the  reqaeeC  Bolvent,  bat  to  him  after  a  request  by  the  aarecy  for  a 
aftervards  became  insolvent,  and  the  anre-  prosecution;  no  new  engagement  for  for- 
ty will  not  be  able  to  collect  the  amount,  bearance  appears  to  have  tieen  entered  into 
'    '          '     '   discharged.     Rowr  Pnlver,  between  the  creditor  and  debtor." 


1  Cowen,  246 ;  State  i'.  Revnolds,  3  Mo.  (yy)  Hoffman  ».  Bechtel,  53  Penn.  St. 

9b;  HerHck  u.  Bont,  4  Hill  (N  Y.),6M).     190.    For  a  case  in  which  the  riKht  to  re- 
And  Bee  note  (c),  poMt.     See  Miller  n.  Bei^     cover  was  lost  by  laches,  see   Whiting  u. 


9S;  Herrick  v.  Bont,  4  Hili  (N  Y.),  6M.  190. 
And  see  note  (c),  poif.  See  MiUem,  Bei^  cove 
key,  37  Fenn.  St.  319.    See  aleo,  for  a    Stacey,  lb  Gray,  3T0. 

AdaroiBiinkB.  AnthODv,  18  Pick.  238;  Watertown  Pire  Ins.  Co.  ■ 
Man.  B5.  86:  InksCer  d!  First  Kat.  Bank,  30  Mioh.  143;  Mich.  Ins.  Co  i<.  Ronle,  &I 
Mich.  3ia  ;  Benedict  «■  Olum,  37  Minn.  431  ;  I.angdon  v  Markle,  4S  Mo.  367  ;  DiUon 
B.  RnaseII,5Neb.48*;  QuillBno.Qniglev,  14  Nev.  21 S;  Thompeon  !•■  Bowne,  39  N.J. 
L.  S ;  Jenkins  v.  Oarkson.  7  Ohio,  72 ;  Fiodley  r.  Hill,  8  Oreg.  247  -  Harris  t>.  Newell, 
42  Wis.  eST;  Hickok  e.  Farmers'  Bank,  39  Vt.  476. 

It  is  intimated  iu  some  of  these  cases,  however,  that  the  surety  mif;ht  by  bill  in 


Pi"!  .. 

Leieh,  S73.  In  re  Babcock,  3  Story,  393.  And  in  Bome  States  by  statute  the  mrety  is 
diecnar{red  if  the  creditor  after  formal  notice  to  iine  the  principnl  f>uls  to  do  so  for  a 
speciflen  time.  The  terms  of  sach  a  statute  milHt  lie  strivtly  complied  with  by  the 
iinrety  it  he  wishes  to  avail  himKelf  of  it.  See  Halatead  e  Brown,  17  Ind.  202,  Lang- 
don  c.  Markle,  48  Mo.  3S7,  1112  v.  Weymouth,  40  Uhio.  St.  [01. 
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difficult  to  reaist  the  surety's  claim  to  be  discharged,  (z) 
*  In  1816  it  was  said  by  the  Supreme  Court  of  New  York,  *  24 
in  a  case  where  such  facts  were  pleaded  and  demurred  to, 
that  the  plea  was  good,  and  the  defence  sufficient  (a)  Chancellor 
Kent  has  questioned  the  law  of  this  case,  and  it  is  said  that  two 
of  the  judges  of  the  court  afterwards  retracted  their  opinion.  But 
in  1833,  the  Supreme  Court  of  the  same  State  seemed  to  hold  the 
same  views.  ^    In  1811  this  court  decided,  that  a  mere  delay  in 

It)     In  the  Trent   Navigation  Co.  o.  other  cues  deprive  the  partv  complaining 

Harle;,   10  East,  35,  Lord  EUatborougk  at  all  claim ;  for  in  no  otiier  caae  tbati 

Bud :  "  The  onl^  qaeation  ia,  whether  the  am  aware  of  can  he  demand  compeDsation 

laches  of  the  oblif^ees,  in  not  calling  upoD  or  rikiae  a  defence  groauded  on  his  own 

the  piincipal  «o  soon  M  Che/ might  have  neglect.    What  principle  such  a  defence 

done,  if  the  acconnta  had  lieen  properlj  should  ever  have  found  to  Rtand  upon  in 

examined  from  time  to  time,  be  an  estop-  any  court  it  is  diScnlt  to  see.  It  intrudnces 

pel  at  law  pa  an  action]  against  the  sure-  a  new  terra  into  the  creditor's  contract. 

ti«  ?     I  know  of  no  anch  estoppel  at  law.  It  came  into  this  court  without  precedent 

whatever  remedy  there  maybe  m  sguity."  (Pain  b.  Packard,  18  Johns.  17<),  was  after 

And  in  Dawson  o.  La»«,  S3  E.  L.  4  E.  wards  repudiated   even   br  the   Conrt  of 

3«5,  the  Vice-ChanceUor  said,  that  in  or-  Chancerj-  (King  v.  Baldwin,  2  Johns.  Ch. 

der  to  dischar^  sureties  for  the   faithful  554),  as  it  alwaia  has  been  both  at  law 

performance  of  duties  by  their  principal,  and  equity  in  England  ;  but  wat  isalored 

from  their  obligatiou,  there  must  be  Bach  on  a  tie  iu  the  CouK  of  Eirois,  turned  by 

an  act  of  connivance  as  enabled  the  party  the  casting  vote  of  a  layman.    King  v. 

to  get  the  fnnd  in  his  hands,  or  snch  an  Baldwin,  IT  Johns.  384.    Piatt,  J.,  and 

act  of  gross  negligence  as  to  amount  to  a  Yatet,  J.,  took  that  occasion  to  acknowl- 

wilful  shutting  of  the  person's  eyes  to  the  edge  that  they  had  erred  in  Pain  v.  Pack- 

fraod  which  the  party  was  about  to  com-  ard,  as  Senator  Van  Vechim  showed  most 

mit,  or  something  approximating  to  it.  conclasivelythatthe  whole  court  had  done. 

Si)  Pain  v.   ntckard,   13  Johns.   174.  The  decision  was  obviously  erroneous  in 

■ee  People  v.  Jansen,  7  id.  336.    In  another  respect,  as  was  also  shown  by  that 

Herrick  o.    Horst,  4  HiU    (N.  Y.),  650,  it  learned  senator.     It  overruled  a  previooa 

was  htid,  that  although  the  creditor  neg-  decision  of  the  same  court  iu  Le  Gueu  u. 

tort  to  prosecute    the    principal   after  a  Goverueur,  1  Johns.  Cbs.492,  on  theques- 

i«qne»t  by  the   surety,   this   will   not  d is-  tioD  of  r<s  juc^icala;  necessarilr  bo,  unltw 

chane  the  snrety.  if  the  principal  was  then  it  be  conceded  that  the  defence  belongs 

insolent.     And  the  suretv,  in  order  to  exclusively  to  equity.     I  do  not  deny  that 

establish  a  defence  of  this  kind,  must  show  the  error  has   become  ioieterate,  thoogh 

dtarig  that  at  the  time  the  request  was  it  has  never  beeu  treated  with  much  favor, 

made,  the  debt  could  have  been  collected  A'  dielum  was  referred  to  on  the  argument, 

of  the  principal.    Coimn,  J.,  then  observed  :  in  the  Macclieater  Iron  Man.Co.  u.  Sweet- 

"  The  view  taken  of  the  question  in  Huff-  lug,  10  Wend.  IGS,  that  the  refusal  to  sue 

man  t;.  Ilnlbert,  13  Wend.  377,  the  only  in  tantamount  to  an  agreement  not  to 

eaae  in  this  court  where  the  kind  or  de-  prosecute  the  surety     The  remark  meant, 

free  of  insolvency  on  which  the  surety  is  however,  no  more  than  lh?tsuchaneglect 

to  be  discharged  has  beeu  noticed,  is  not  as  amounts  to  a  defence  is  like  the  agree- 

inconaistent  with  the  direction  given  at  the  inent  not  to  sue  in  respect  to  being  receiv. 

rircait.     Mr.   Jnstice   Nelion  there  said,  able  under  the  general  issue.    The  iudee 
the  role  is  founded  on  the  assamptioi    ' 
the  debt  is  clearly  collectible  by  snit , 

upon  tbla  ground  only  cau  the  rule  be  de-  pleaded,  as  it  was  in  Pain  v.  Packard,  i 

fended.     Again,  he  says,   there  must  he  the  other  hand,  it  has  often  been  said  that 

■omething  more  than  an  ability  to  pay  at  the  defence  should  not  be  encouraged,  bat 

the  option  of  the   debtor.    Among  other  rather  discouutennnced  j  and  several  de- 

naacms  he  mentions  the  sorety  having  a  cisions  will  be  found  to  have  proceeded  on 

lemedj  of  his  own  by  payment  and  suit,  a  this  ground." 
tewon  which,  m   I  mentioned,  would  in 

>  And  it  is  DOW  settled  law  in  that  Mate.    Colgrove  e.  TaUmao,  67  N.  Y.  95 ; 
EoBftable  Life  Aw.  Soc  b.  Boatwick,  100  N.  Y.   638,  639.    But  in  Newcomb  e.  Halo, 

26 
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calling  on  the  principal   will  not  discharge  the  surety.  (6) 

*  25    Of  *  this  there  seems  no  question ;  and  the  objection  to  dis- 

charging him  where  he  requests  a  collection  of  the  debt  and 
is  injured  by  the  refusal,  rests  upon  the  right  and  power  of  the 
surety  to  pay  the  debt  himself  whenever  he  pleases,  and  then  take 
his  own  measures  against  the  debtor.  It  would  be,  however,  un- 
just to  hold  him  liable  on  this  ground,  where  he  has  been  injured 
by  the  certain  fault  of  the  party  to  whom  he  makes  the  guar- 
anty, (c)  And  from  a  consideration  of  the  cases,  and  the  reasons 
on  which  they  rest,  we  think  this  rule  may  be  drawn :  that  a 
surety  is  discharged  where  the  creditor,  after  notice  and  request, 
has  been  guilty  of  a  delay  which  amounts  to  negligence,  and  by 
this  negligence  the  surety  has  lost  his  security  or  indemnity,  (cc) 
If,  however,  in  that  case  the  creditor  should  show  full  knowl- 
■  edge  and  an  equal  negligence  on  the  part  of  the  guarantor,  or  his 
assent,  or  that  security  was  given  him  by  the  principal  debtor,  it 
would  he  difficult  to  point  out  any  acknowledged  principles  which 
would  lead  to  his  dischai^a  {d)     In  some  of  our  States  statutory 

(b)  People  t>.   JuiMn,   T  Johm.  336.  snit,  is  not  a  defence  tt  law  to  a  suit 

The  anthoritiea  all  tgtee  upon  thispoint,  af^nit  the  iaretr,  notwUhBtaadiDg  the 

ftee  uute  (/'K^oil.  prindpsl   maj  afterwards   have   b«»nie 

(r)  The  better  aathoritiei  agree  that  inBoIvent,  So  in  Davin  a.  HuggJDS,  3  N. 
if  the  larety  con  positively  acd  clearly  11.  231,  where  one  who  hot!  sigued  a 
■how  an  injury  to  hinuelt  by  the  failure  promissory  note  aa  mrety  requested  the 
of  the  creditor  to  prosecute  after  request,  payee  to  collect  the  motier  of  the  princi- 
he  is  exonerated,  pro  taalo.  Row  u.  Pal-  pal,  hot  the  payee  neglected  so  to  do  until 
ver,  1  Coweu,  S46 :  State  b.  Reynolds,  3  the  principal  became  insolrent ;  it  was 
Mo.  95  ;  Manchester  Iron  Co.  v.  Sweetiag,  htld,  that  the  SDrety  was  not  discharged, 
10  Wend,  lea  ;  Goodman  c.  Griffin,  3  Stew.  See  Stroog  u.  Foster,  17  C.  B.  201. 
(Aia.)  169;  Hogaboom  v.  Herrick,  4  Vt.  (er)  Shimer  o.  Jones,  47  Pena.  St.  H88; 
131  ;  Johnston r. Thompson, 4  Watts, 44S;  Ward  o.  Stout,  33  111.  399  ;  Strickler  e. 
Wetzel  t>.  SpODKler's  Exi's,  18  Penn.  St.  Barhholder,  47  Penn,  St.  47S. 
460;  Lang  b.  Brevard,  3  Strob.  Eq.  39.  {J\  And  it  has  been  expressly  held. 
Bat  see  p.*  23,  note  1,  ante.  In  Locke  that  if  the  extension  of  payment  is  gives 
V.  United  States,  3  Mason,  146,  it  was  to  aprincipaJ,  at  the  inatanceoE  thenurety 
held,  that  the  neglect  of  the  Postmaster-  or  with  his  consent,  the  surety  is  aot  dis- 
General  to  sue  for  balances  due  by  post-  charged.  Suydam  v.  Vance,  2  McLean, 
masters,  within  the  time  prescribed  by  99  ;  Solomon  V.  Giegorv,  4  Harrison,  IIS; 
law,  although  he  thereby  is  rendered  New  Hampshire  Savings  Dank  v.  Colcord, 
personally  cluugeable  with  such  balances,  15  N.  H.  119.  See  also  Dav  v.  RidKway, 
IS  not  a  discharge  of  the  postmasters  or  17  Penn.  St.  303;  Weilleru.  ftoch,25  Penn, 
their  sureties  upon  their  official  bonds.  St,  525.  Or  it  the  surety,  being  informed 
And  in  Bellows  d.  Lovell,  5  lick.  307,  the  of  inch  an  arrangemen't,  assents  to  it,  it 
Snpreme  Court  of  Massachusetts  A«/if.  that  is  no  defence  to  him.  Tyson  v.  Cox, 
a  refusal  of  the  creditor  to  sue  the  princi-  Turn,  &  Ft.  393-;  Smith  i:.  Winter,  4  M. 
pul  upon  a  mere  request  of  the  surety,  &  W.  519 ,  La  Farge  v.  Herter,  11  Barb- 
unaccompanied  with  an  offer  of  Indem-  159;  Woodcock  v,  Oxford  &  Worcester 
nity  agiuiut  the  coat  and  charges  of  the  Bailway  Co.  21  E.  L.  &,  E,  ass ;  s.  o.  1 

90  N.  T.  326,  it  was  held  that  theasiiignorand  guarantor  of  a  bond  secured  by  mortgage 
was  not  discharged  by  the  failure  of  the  assignee  to  sell  the  land  after  notice,  though 
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provisions  give  a  surety  a  right  to  require  the  creditor  to  proceed 
against  the  principal. 

*  A  guarantor  or  surety  has  a  right  to  expect  that  the  *  26 
creditor  will  not  wantonly  lose  or  destroy  his  claims  against 
the  principal  debtor,  with  the  intention  of  falling  back  upon  the 
liability  of  the  guarantor,  (e)  For  the  guarantor  promises  only  to 
pay  the  debt  of  another,  in  case  that  other  does  not  pay  it ;  and 
this  contract  is  held  to  imply  some  endeavor  and  some  diligence 
on  the  part  of  .the  creditor  to  secure  the  debt  from  the  principal 
debtor. (m)  To  this  the  guarantor  is  entitled;  but  this  does  not 
give  him  the  right  to  debar  the  principal  debtor  from  all  favor  or 
iodulgence.  It  was  once  uncertain  whether  a  forbearance  of  the 
debt  did  not  discharge  the  guarantor;  but  it  is  now  well  settled 
that  a  mere  forbearance,  leaving  to  the  creditor  the  power  of  pat- 
ting his  claim  in  suit  at  any  time,  does  not  have  this  effect.  (/)  * 


DrewTF,    SSI,   DabniaKiii    v.  Folkee,  30  isalnd.  I»9;  Hufi  d.  Slife,  2}  Keb.  448; 

Miu.  432;  Shook  r.  State,  6  lod.  113  ;  Irvine  ».  Adanu, 48  Wu.  468;  Donnftu  r. 

Baun  B.  Moiher,  S3  Barb.  478.    Sm  Citj  Bigelow,  I  Fin  281.    To  have  nach  eficct, 

BaoE  V.  Phelpa,  86  N.  Y.  484.    Or  if  ths  there  moat  be  an   actual  agreement  be- 

■uieCy  baa  been  amply  aecnred  and  [ndein-  tween  the  cieditor  and  the  principal  to 

nifiecl  by  the  priuvipal,  even  if  the  exCen-  extend  the  time  of  payment,    ilutcliinBon 

■i<Hi  waa  made  withont  his  consent.  Smith  v.  Moody,  IB  Me.  393;  Fuller  c.  Milford, 

r.  Ertate  of  Steele,  35  Vt.  437.    Other-  S   Mpl-ean,  .14 ;  Greeiy  v.   Dow,  3  Met. 

wife  if  he  asseots  in  ienorance  of  the  real  176  ;   Wagman  v    Iloag,  14  Barb.  233  ; 

facta.     West   r.  Asbdown,   1   Bing.  164;  Campbell    r.  Baker,  46   Penn    St.   363. 

KobimtHi  e.  OSutt,  T  Uonr.  Ml.    See  also  And  the  aicreemeiit  most  be  npua  snf- 

lul;,  p.  *  IT,  note  (hi).  flcient   consideratiDn.   and    must    amotuit 

(e)  N.  H.  SavingB  Bftnk  d.  Colcord,  IS  in  law  to  an  estoppel  npon  the  creditor, 
N.  H.  119  :  Holt  r.  Bodey.  18  Penn.  St.  lufflcieDt  to  prevent  him  from  beginning 
30T ;  Perrine  t^  Fireman's  Ins.  Co.  22  a  suit  before  the  expiration  of  the  ex- 
Ala.  ST5.  tended  time;  and  when  tuch  an  agree- 

{tt]  Dver  B.  GIbcon,  16  Wis.  557.  mem  is  made  the  surety  is  discharged. 

(/}  It'ia  weU  settled  that  mere  delay  Leavitt  v.  Savage,  16  Me.  73;  Lime  Hock 

without   frand,    or   agreement   with   the  Bank  v.  Mallett,  34   id.    S47  ;    Bailey   c. 

Eiodpal,  does  not  discharge  the   surety.  Adams,  10  N.  H.  162;  Hoyt  v.  French,  4 

ant  D.   United   States,   1   Gallison,  32;  Foater  (N.  H.),  I9S;  Joelvn  u.  Smith,  IS 

A'avlor  v.  Moody,  3  Blackf.  93;  JIunt  v.  Vt.   353;   Wheeler  v.   Washlmrn,  24  id. 

BTideham,  S  Pick.  581 ;  Allen  i>.  Brown,  S93  ;  Cbace  c.  Brooks,  5  Cush.  43 ;  Hoff- 

124  Slaas.  TT ;  Townsend  u.  Riddle,  3  N.  man   o.  Coombs,   9   Uill,  SS4 ;  Payne  o. 

H.  448 ;   Leavitt  b.  Savage,    16  Me.  73 ;  Caiumetcial  Bank,  6  »m.  &,  M.  34  ;  Kew- 

Freeman'a  Bank   b.  Rollins,   13  id.  302;  ell  r.  Htuner  4  How.  (Miss.)  684  i  Coman 

JahnstoD  e.  Searcy,  4  Yerg,  183  ;  Dawson  v.  State,  4  Blackf.  341 ;  Farmers'  Bank  c. 

i>.  Real  Estate  Bank,  5   Ark.  283;   Mont  Raynolds,   13  Ohio,   84;    Kaynes  v.  Cov- 

gomery  v   Dillingham,  3  Sm.   &  M.  647 ;  ington,  9  8m.    &   M.    470 ;    Anderson    v. 

People  r.  White,  II  111.  343  ;  May  it.  Reed,  Mannon,  7  B.  Mon.  317  ;  Sawyer  r.  Pal- 

>  Bnt  an  agreement  for  forbearance  between  the  debtor  and  creditor  without  tho 
■Dretv 'a  consent  will  discharge  the  latter.  Albion  Bank  n.  Bums,  46  N.  Y.  170;  Myen 
E.  Pint  Bank,  78  111.  2S7  ;  Amer.  &e.  Co.  d.  Gumee,  44  Wis.  49  ;  Bock  v,  Smitey,  64 
Ind.  431 ;  Appenon  b.  Cum,  S  Heisk.  4SI ;  Booney  v.  Bonnev,  29  la.  448 ;  Rose  v. 
Williama,  5  Kiuis.  483  ;  Brown  v.  Frophit,  53  Miss.  649 :  Hogaheiid  b.  WillinmK.  55  Ind. 
145  ;  Berry  b.  Pollen,  69  Me.  lOI ;  Smith  b.  Sheldon,  35  Mich.  42;  Swire  p.  Redman, 
1  Q.  B.  D  S3G ;  McKecknie  u.  Ward,  S8  N.  Y,  511  ;  Howell  v.  Sevier,  I  I.,ea,  360; 
Wright  r.  Watt,  53  Miss.  634 ;  Hoeea  d.  Rowley,  S7  Mo.  357  ;  Byers  n  Uussey,  4 
CoL  515.    And  lee  p.  *S8,  note  l,^<<ul. 
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*  27  THE  LAW  OP  C0NTKACT8.  [BOOK  ]II. 

*  27   Thus,  the  neglect  ot  poatmasteta  to  atte  for  *  balances  dne 

them  does  not  discharge  their  sureties.  (^)  Nor  does  the 
continuance  in  office  of  a  cashier  or  treasurer,  by  a  corporation 
after  discovery  of  his  defaalt,  or  non-notice  thereof  to  the  surety, 
necessarily  discharge  the  surety,  (gg)  Where  a  creditor  received 
the  interest  in  advance  for  sixty  days,  this  did  not  discharge  the 
surety ;  for  though  it  undoubtedly  signified  that  the  debt  was  not 
to  be  demanded  within  that  period,  yet  it  might  have  been  at 
any  moment.(A)^  So  where  a  bank  renewed  a  note  on  receiving 
twenty-five  per  cent,  and  the  interest  on  the  remainder  for  a  cer- 
tain period,  the  note  lying  in  the  bank  overdue,  the  surety  was 
not  discharged,  (i)  ^ 

tMBOD,    II    A]».    9!3;    Gi*t'b   Exr'K  v.  (g)  See  Locke  d.  United  SUtes.SMa- 

Browu,  2a  id.  363  ;  Mwh  d.  HtOl,  S  Kich.  «OI^  4«G;  cited  ante,  note  (c),  tK*35. 

46;    Phillips    v.    Roandi,    33    Me.   357;  [i/g)  Plttelinrgh,  &c  R.R.  Uo.d.  Shaet- 

Tlioniw  D.  Dow,  id.  390  ;  Tarrill  u.  Boyn  fei,  S3  Pl  St.  3&0. 

ton,  23  Vt.  I9S;  Banfts  D.  Strong,  4  Comst.  (A)  Oxford  Baak  u.  Lewia.S  Kck.45S, 

315;  Hillei  v.  Stem,  13  Vena.  St.  383;  |i)  BlockBtaae  Bauk  v.  Hill,  10  Pick. 

Mitchell  f.  Cottea.  3  Flo.  134 ;  Burke  u.  I  !9.     And  the  ground  of  this  decision  is 

Crager,  8  Tex,    60;    HogHhewl   v.   WU-  tliiu  stated  by  Che  court ;"  The  first  ob- 

liami.   bi   Ind.    145 ;   Juffra;    f.   Crane,  jection  that  an   exteasian  of  credit  was 

50  Wis.   349.     Therefore    a  inretf   in    a  pvea  to  the  principal  without  the  consent 

tprciall^   is    not  discharged   by    a  parol  of  the  surety,  if  made  out,  wonld   he  a 

agreement  between  the  creditor  and  the  good  defence,  bnC  it  is  not  anpported   in 

principal  on  the  day  the  debt  became  doe,  point  of  fact.    The  principle  is  stated  in 

to  allow  the  principal  one  yeoz  mote  for  Oxford  Bank  v.  Lewis,  8  Pick.  458,  that 

payment.    Tate   v.   Wymond,  7   Blackf.  to  discharge  the  sutety,  the  contract  fur 

340.     But  'the  agreement  for  exteniion  new  credit  must  be  snch  a 


>nly   be  valid  and  InndiDg  in     the  holder  of  the  note  from  bringing  an 
'  '  The  ^n- 


law,  bnt  the  time  of  the  exteosioQ  must  be  action  against  ibe  principal.        ..  ^__ 

definitely  and  precisely  fixed,    lliller  n,  tiffg  were  not  preclcded,  during  snch  si.,. 

Stein,  a  Penn.  St.  886  ;  Pamell  u.  Price,  3  posed  renewed  term  of  credit,  from  laing 

Rich.  L.   121;   Wuddlingtun  o.  Gary,  T  the  principal  in  the  case  ander  consider- 

8m.  &  M.  52! ;  Gardner  a.  Watson,  13  111.  atioD.    As  to  the  nnderatanding  that  the 

347  ;  Waters  v.  Simpson,  S  Gilman,  STO ;  plaintiffs  were  not    to  collect  the  notes 

People  B.  McHatton,  id.  638 ;   McOee  i>.  unless  they  shoald  want  money,  that  was 

Uelcalf,  12  Sm,  &  M.  US.     And  the  snre-  a  matter  of  conrteey  rather  than  of  legal 

ties  are  not  discharged  by  the  siviuK  of  obligation.     The  strongest  circumetauue 

time  to  the  principal,  if  a  right  nas  wen  showing  a  renewed  credit  is  the  receiving 

reserved  iu  the  contract  toptoceed  aguast  of  interest  in  advance ;  but  in  the  case  im 

the  sureties  at  any  time.  Wyke  u.  Roxeis,  Oxford  Hank  d.  Lewis,  where  that  point 

12E.  L.  fc  £.  162;  I.  c.  1  UeGex,  M.  &  was  directly  adjudged,  it  was  held,  that 

G.  408 ;  Viele  f .   Hoag.  S4  Vt.  4B  ;  Hnb-  that  circumstance  did  not  tie  the  hands  of 

bell  V.  Carpenter,  1  Seld.  ITl  ;  Wagman  the  plaintiffs,  if  at  any  time  they  thought 

<l  Hoag,  14  Barb.  S32.  it  necessary  for  their  security  to  bring  an 

^  The  weight  of  authority  seems  at  variance  with  this  decision.  Haher  n.  Lanftom, 
66  111.  513;  Kaler  d.  Hise,  79  Ind.  301  ;  Christuer  f.  Brown.  16  la.  130;  Hubhard  r. 
Ogden,  22  Kaiii.  363 ;  UubaiMnn  v.  Folkes,  30  Hiss.  432  ;  Merchants'  Ins.  Co.  u.  Haack. 
B3  Mo.  21  ;  Wright  d.  Bartlett,  43  N.  H.  548;  People's  Bank  b.  Pearsons,  30  Vt.  711  ; 
and  see  Rock  Bank  e.  Mallett,  34  Me.  547.  Derisions  in  accord  with  Oxford  Bank  n. 
Lewis,  cited  in  note  (A),  lupro,  are  Mariners'  Bank  e  Abbott,  28  Ma,  2S0 ;  Agricultural 
Bank  c.  Bishop,  6  Gray,  317  ;  Coster  e.  Meaner,  58  Mo.  549. 

'  An  agreement,  not  under  seal,  to  extend  the  time  of  payment  of  a  note,  interest 
to  he  paid  at  the  original  rate,  a  portion  of  it  to  be  applied  to  the  extingnishmeat  of 
the  debt,  is  without  considerstian,  not  binding  on  the  holder,  and  does  not  diacharge  a 
■urety.     Wilwm  c.  Powers,  ISO  Mass.  127.  — K. 
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Where  there  ia  an  entry  •on  the  docket  of  the  court,  •28 
made  by  counsel  to  the  effect  that  no  action  shall  be  brought 
on  the  original  debt,  this  discharges  the  surety,  because  it  will 
be  enforced  by  the  court,  and  no  such  action  will  be  peimitted. 
It  is  therefore  equivalent  to  a  discharge  of  the  debt  by  the  credi- 
tor, which  of  course  operates  as  a  discharge  of  the  guarantor.  ^A:J 
Such  an  arraDgement  made  with  the  {oincipal  delTtor  without  the 
consent  of  the  surety,  although  innocently  done,  may  work  an 
iujury  to  the  surety. 

It  is  obvious  that  a  surety  is  discharged  by  indulgence  to  a 
principal,  only  when  the  creditor  knows  the  relation  of  the  par- 
ties. Hence  if  two  or  more  are  promisors  of  a  note,  and  some 
are  principals  and  others  are  sureties,  but  this  does  not  appear  on 
the  note  and  is  not  known  to  the  holder,  and  he  gives  time  to  the 
promisor  who  is  principal,  this  does  not  discharge  those  who  are 
sureties.  (/)  Any  valid  extension  of  the  credit,  made  in  such  a 
way  as  to  be  binding  on  the  creditor,  and  made  without  the  assent 
of  the  guarantor,  is  held  to  dischai^  hini.(m)' 

■ction."     See    also    Stmffonl    Bnnk    c.  no  assent  to  anj  other  conne  can  b«  pre- 

CroBbj,  8  GieeDl,   191.    Bnt  theae  casea  lumed.    A  aimilar  doctrine   wa«  held  in 

■aem  to  reat  on  the  ground  of  usage  of  the  ISavinga  Bank  ■>.  Els,  11  N.  H.336.    Su  in 

bank,  mni  th»t  the  same  was  kuon>n  to  GifTord  u  Allen,  3  Met.  Sii,  it  vaa  deter- 

tbe  BDTeties,  and  acqaisKed  in  b;  tbem.  mined  that  if  the  holder  of  a  note  pEijable 

And  it  waa  accordiugly  htld,  in  Croaby  v.  on  demand  makes  a  valid  aereemeat  with 

Wyatt,    10  N,  H.  318,  that  if  a  note  is  the  principal  promiaor,  without  the  cod- 

made  psjable  to  a  faAiik,  *h«re  a  regalor  sent  of  the  anrety,  to  receive  pfLjinant  br 

mage  exists  to  receive  wment  bv  instal'  ye&rly  iDstalments,  he  thereby  aiBchBTgra 

meuta,  at  regular  intervaja,  with  the  inter,  the   saraty.    And  see  further,  Draper  v. 

■It  un   the   balance   in  advaoce,  there  is  Komevn,  IB  Barb.  16B ;  Lime  Hock  Bank 

praamnptive  avidence  of  the  assent  of  a  c.  Mallett,  34  Me.  S47. 
BOre^  that  pajment  may  be  delayed,  and         {k]  Fullam  t,  Valentine,  tupra, 
teceived  by  iDBtalments  according  to  sucb  {t)  Wilson  v.  Foot.  1 1  Met.  286. 

paagfl,  until  the  contrary  is  shown.     But  (ni)  Dnbaisson  u.  Folke8,30Min.43S; 

this  principle  cannot  be  held  to  apply  to  Shook    ti.  State,   6   Ind.    113;   Bangs  n. 

any  uelay  beyond  such  regular  usage,  and  Mosher,  33  Barb.  47B. 

1  A  binding  agreement  with  the  principal  extending  the  time  of  pajment  for  how- 
ever ihort  a  time  dincharges  the  anrety.  Mwire  v.  Hedmwi,  1  Q  B.  I).  936 ;  Byan  n. 
Xnaeey,  4  CoL  &IS;  Berry  e.  PnUen,  69  Me.  101  ;  Smith  v.  Shelden,  3i  Mich.  42; 
Wright  n.  Watt,  52  Miss.  834;  Hosea  o.  Howley,  57  Mo.  357 ;  Howell  v.  Sevier,  I 
Le&.360.    And  see  p.  *Sfi.  note  (A)  and  I,  anlt. 

Bnt,  though  the  time  may  be  ihort  it  muit  be  definite.  King  o,  HayncB,  85  Ark. 
463;  Winne  c.  Culorado  Springs  Co.  3  Col.  1S5;  Woolfolk  v.  Plant,  46  Ga.  422; 
Beach  b.  Zimmermaii,  106  Ind.  495;  Morgan  a.  Thompson,  60  la.  280.  Within  this 
mle  it  has  been  held  that  agreements  were  too  indefinite  to  be  binding,  nnd  hence  loo 
indefinite  Co  dischanre  the  snrety,  when  made  to  give  time  "  beyond  the  day  of  ma- 
tnritv,"  Ward  d.  Wii;k,  17  Ohio  St.  159;  or  to  forbear  "a  while  longer,"  Jenkins  v. 
Clarkson,  T  Ohio,  72  ;  or  "  nntil  some  time  in  the  snmmer,"  Miller  ii.  Stem,  2  Pa.  St. 
286;  or  nntil  "after  harvest."  Findley  d.  Hill,  8.  Drag.  247.  Conlra,  Moulton  r. 
Posun,  SS  Wis.  169. 

Of  course  if  the  enrety  condent  to  the  extension  he  is  not  discharged.  Koekville 
HsL  Banks.  Holt,  58  Conn.  S26;  Briggs  p.  Morris,  87  Mich.  325;  KotherforU  u, 
Brachmui,  40  Ohio  St.  604. 

And  even  if  the  Baretydoe«Dotcansent,iF  he  afterwards,  with  fntl  knowledge  of  the 
beta,  promise*  to  pAj  the  debt,  be  i*  liaUe.    Smith  a.  Wintai,  4  H.  &  W.  454 ;  £lUa 
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SECTION  VII. 

OF  NOTICE  TO  THE  GUABANTOB. 

A  guaranty  Aay  be  extinguished  or  discharged  by  the  fact  that 
the  guarantee  gives  bo  notice  to  the  guarantor  of  the  failure  of  the 
principal  debtor,  and  of  the  intention  of  the  guarantee  to  enforce 
the  gaaiaoty. '  For  a  guarantor  is  entitled  to  reasonable  notice 
of  this.  What  the  notice  should  be,  or  when  it  should  be  given, 
la  not  settled  in  the  case  of  a  mere  guarantor  as  it  is  in  the  case 
of  an  indorser,  but  the  reason  and  justice  are  the  same  in  both 
cases,  and  equally  require  notice,  in  order  that  the  guarantor  may 

at  once  take  what  measures  are  within  his  power  to  secure 
*  29   or  indemnify  himself.     The  question  of  reasonable  *  time  is 

a  question  of  law,  and  the  cases  are  very  few  which  would 
faelp  Its  in  determining  what  time  would  be  reasonable.  But 
from  the  authorities  and  the  reason  of  the  thing,  we  deduce  these 
rules :  the  guarantor  is  entitled  to  this  notice,  but  cannot  defend 
himself  by  the  want  of  it,  unless  the  notice  and  demand  have 
been  so  long  delayed  as  to  raise  a  presumption  of  waiver  or  of 
payment,  or  unless  he  can  show  that  he  has  lost  by  the  deldy 
opportunities  for  obtaining  securities  which  a  notice  or  an  ear- 
lier notice  would  have  given  him.  (n)  ^     In  this  latter  case  a  very 

(k)  Allen  ti.RightmBTe,20JahiiB.S66;  n.  C&mp.  S2  Ala.  6S9;  LonlariUe  M.  Co. 

BoagluBa.  Howland,  34  Wend.  35 ;  Fu-  d.  Welah,  10  How.  461;  Unn  bar  v.  Brown, 

Towu.  Ueapen,  11   Ire^L  L.  170;  Wood-  4  McLean,  166;  F.  &M.  Bankr.  Korcbe- 

■tock  Bank  v.  Downer,  I  WilUuna,  539 ;  val,  S  Mich.  504 ;  La  Roee  c.  LogaiupoTt 

Yancey  e.  Biown,  3  Snead,  SD ;  Donle;  Bank,  102  Ind.  3SS. 

V.  Bibb,  a  Stew.  63 ;  Tint  Nat.  Bank  v.  Whitman,  66  Itl.  331  ;  Williams  v.  Bofd,  75 
Ind.  386;  Porter  v.  Hoilenpayl,  9  Mich.  II ;  BrunUe  u.  Ward,  40  Ohio  St.  S6T. 
Contra  ia  Walters  if.  SwaUaw,  6  Wbart.  446.  See  slao  Warren  v.  Fant'e  TnuMe,  79 
Ky.  L 

'  A  snrety  ia  not  entitled  to  notice,  Hania  r.  Newell.  43  Wia.  6ST ;  Central  Savinf^ 
Bank  V.  Sbine,  4B  Ho.  456 ;  McMillan  v.  Bull's  Head  Bank,  33  Ind.  1 1 ;  Atlantic,  lie. 
Tel.  Co.  B.  BarDea,  64  S.  Y.  3S5  ;  nor  in  some  States  a  gnsrantor,  BarhydC  v.  Ellia,  45 
N.  Y.  107  ;  Gage  v.  Lewis,  68  HI.  604 ;  Gage  v.  Mechanics'  Bank,  79  111.  6S ;  EaDiC- 
man  e.  Weirii'k,  26  Ohio  St.  330.  It  the  lisliility,  however,  is  coctinKent,  there  most 
be  reasonable  notice.  March  r.  Pntne^,  66  N.H.S*.  See  Clay  v.  Edf^rton,  19  Ohio 
St.  649;  Fnrst,&c  Mfg.  Co.  n.  Black,  111  Ind.  308.  Thoa  in  a  continuing  guaranty 
notice  of  the  debtor's  default  and  of  Che  extent  of  the  gnarantui's  liability  ahoatd  be 
sivfln  to  the  traarnntor  within  a  reasonable  time  after  all  imnBactions  are  closed. 
is  Sewing  Machine  Co.  i>.  Mills,  59  la.  543.  —  That  reasoualilB  outice  is  a  qnes- 

'-■'--  ' Craig  D.  Parkis,  40  N,  Y.  Ifil.  — K. 

lull's  Head  Back,  33  Ind.  11,  ths  rule  ia  stated  to  be 
«  of  the  ijefatdc  of  the  principal,  however  such  w 
maTi  in  fact,  injnre  him ;  bat  that  a  goaiautur  should  be  given  notice,  in  default  ot 
wbich  he  will  be  diacharged.to  tbeextentthathecaa  prove  that  he  has  auSered  damage. 
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brief  delay^,  of  a  day  or  two  only,  might  be  fatal  to  the  claim  of 
the  guarantee,  if  it  appeared  that  notice  could  easily  have  been 
given,  and  would  have  saved  the  guarantor  from  loss.  The  ques- 
tion would  be,  in  such  a  case,  was  there  actual  negligence,  caus- 
ing actual  injury,  (o)  We  think  that  cases  which  appear  to  hold 
that  no  notice  needs  to  be  given  to  an  absolute  guarantor,  (oo)  or 
to  a  guarantor  of  a  note,  (op)  are  to  be  interpreted  in  accordance 
with  the  principles  above  stated. 

A  demand  on  the  principal  debtor,  and  a  failure  on  his  part  to 
do  that  which  he  was  bound  to  do,  are  requisite  to  found  any 
claim  against  the  guarantor ;  and  notice  of  the  failure,  as  we  have 
said,  must  be  given  to  him.  (ji)  But  if  the  guaranty  is  for  the 
payment  of  a  note,  and  is  absolute  and  unconditional,  it  has  been 
held  that  neither  demand  nor  notice  is  necessary  to  chaise  the 
guarantor ;  (3)  but  we  should  have  some  question  of  this. 

If  the  guaranty  be  that  the  debt  or  note  is  collectible,  legal 
proceedings  against  all  the  principals  are  requisite  to  make  the 
goarantor  liable,  (r)  because  otherwise  it  cannot  be  certainly 
known  that  the  note  cannot  be  collected. 


•SECTIOW  Vm.  'SO 

OF  OUAItANTY  BY  OKE   IN   OtTICE. 

If  a  guaranty  be  made  by  one  expressly  in  an  official  or  special 
capacity,  as  attorney,  executor,  guardian,  assignee,  trustee,  church- 
warden,  or  the  like;  and  the  guarantor  holds  such  office,  and  has 
a  right  to  give  the  guaranty  in  his  official  capacity,  then  he  is 

(o)  Oxford  Bank  v.   Hbthm,  B  Piclc.  waived  b/  the  Earetr  in  liu  gaanntf. 

413  :  Thomu  e.  Bivis,  14  Pfck.  SG3  ;  Tal-  Bickiord  d,  Gibta,  B  Cush.  154. 
botn,  Gb;,  IB  id,  534;  Wbitou  n.  Mean.  [q)  Read  ti.CatU,  7  Greenl.lB6 ;  Breed 

II   Met.   BB3;    Fatmen'    &   Mechaiiica'  d.  Hiilbouu,  7  Conn.  SIS ;  coRfra,  Oieene 

Bank  v.  Kercbeval,   3  Mich.  S04;  Bick-  n.Dodge,!  Hamin.4S8;  Bsebav.Dndley, 

ford  r.  Gibba,  B  Caih.  154.  6  Footer  (N.  H  ),  S39. 

(»)  Voltiv.  Hiinis,  40IU.  ISS;  Gage         (r)  Loveland  ».  8ho™rf,!HIU{N,  Y.), 

B.  Mechanica'.  ftc.  Bunk,  79  IlL  6S ;  Barker  13S ;  Van  Derveer  v.  Wright,  6  Barb.  647. 

r.  Scndder,  5B  Mo.  37S ;  OammeU  c  Par^  See  also  Blanchard  0.  Wood,  S6  Me.  SSB ; 

niDorc,  58  Ga.  54.  Day  v.  Elmore,  4  Wis.  190 ;  Bo«tiwq  d. 

(i7>)  Bowman  e.  Cnnl,  1  Btuh,  5t9.  Akelej,  39   Mich.  710.     Sea  French  e. 

(p)  Donelam  v.  Beynolda.  7Pet.lM.  Manh,  39  Wis.  649;   Schmit*  v.  Lang- 

Bnt    this    demand    and    notice   may  be  haar,  S8  M.  Y.  503. 

Gmfl  n.  Sima,  45  Ind.  S6> ;  Rockford  Bank  v.  Gaylord,  34  la.  346.  ITotice  need  not  b* 
Bireii  if  Che  priDcipal  ia  inwlvent,  Montgomery  v.  Kellogg,  43  Min.  486  1  Bracket*  v. 
aUb,  33  Minn.  485;  Buhltwd  e.  Shaw,  4  Ohio  St.  a«3.  — K. 
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only  bound  in  that  capacity.     But  it  he  does  not  hold  such  office, 
or  it  he  holds  the  office,  but  has  no  right  to  give  the  guaranty  io  ' 
that  capacity,  then  he  ia  personally  liable,  and  such  desigoation 
is  merely  surplusage,  or  words  of  description,  (s) 


SECTION  IX. 

OP   REVOCATION  OF  GUABANTT. 

A  promise  of  guaranty  is  always  revocable  at  the  pleasure  of 
the  guarantor  by  sufficient  notice,  unless  it  be  made  to  cover 
some  specific  transaction  which  is  not  yet  exhausted,  or  unless  it 
be  founded  upon  a  continuing  consideration,  the  benefit  of  which 
the  guarantor  cannot  or  does  not  renounce.  If  the  promise  be 
to  guarantee  the  payment  of  goods  sold  up  to  a  certain  amount, 
and  after  a  part  has  been  delivered,  the  guaranty  is  revoked,  it 
would  seem  that  the  revocation  is  good,  unless  it  be  founded  upon 
a  consideration  which  has  been  paid  to  the  guarantor  for  the 
whole  amount ;  or  unless  the  seller  has,  in  reliance  on  the  guar- 
anty, not  only  delivered  a  part  to  the  buyer,  but  bound  him- 
*  31  self  by  a  contract  enforceable  at  law  to  deliver  the  *  residue. 
And  if  the  guaranty  be  to  indemnify  for  miRconduct  of  an 
officer  or  servant,  this  promise  is  revocable,  provided  the  circum- 
stances are  such,  that  when  it  is  revoked,  the  promisee  may 
dismiss  the  servant  without  injury  to  himself  oil  his  failure  to 
provide  new  and  adequate  sureties,  (m)  ^ 

It  seems,  however,  that  a  distinction  is  taken  between  the 
power  of  revocation,  when  the  guaranty  is  given  by  parol  con- 
tract, and  when  it  is  under  seal.  In  the  former  case  this  power 
is  very  broadly  asserted,  but  in  the  latter  it  is  almost  wholly 
denied.  An  eminent  jadge  says,  indeed,  that  there  are  no  means 
or  mode  of  revocation  of  guaranty  under  seal,  (f)  But  whether 
this  ia  strictly  true  may  well  be  doubted.^ 

(>)  Redhend  v.   CatoT,  1    Stark.    U;  (u)  Thii  sentsDce  was  quoted,  tha  law 

HbU  v.  Asharat,  I  Cr.  &  M.  7U ;  BnrreU  therein  stated  approved,  and  the  rase  de- 

V.  Jones,  3  B.  &  Aid.  47 ;   AppletoD  c.  cided  in  accurdance  with   it,  in  FhUUps  v. 

Binkt,  &  East,  US ;  Samuer  r.  WUliami,  FouOl,  L.  B.  7  Q.  B.  677. 

SMttM.  16S.  (()  liord  EtUntxTBusk,   ia    HaateU  o. 

I  That  the  ^arantor  of  a  serrant's  fidelity  bj  a  gnaranty  under  seal  mar,  bj  pay^ 
ing  what  is  doe  on  the  dutcoTerj'  of  his  dishonwtTi  in  eqnitj,  compel  the  deliverj  and 
cancellation  of  his  bond,  see  Bargess  d.  Etb,  L.  R.  13  Eq.  450,  per  Maiini,  V.  C.  See 
Sanderson  v.  Aston,  L.  R.  B  Ex.  fa. 

'  Then  MeRU  no  leasoo  tor  dbtingnishing  a  contract  of  gnuantr  bom  any  other 

82 


)vGoo<^lc 


CO.  TD.]  ODAmNTT.  'SI 

Loag.  I M.  A  8«L  3T0.     And  He  Ba^Iiy  fo  k  court  of  law  a  letter  of  levacatlon  to 

J.,  in  Calvett  v.  (jordon,  T  B.  &  C.  809,  the  obliitee  would  be  of  do  &vail,  bat  that 

So  in  Bonsli  >.  Wall,   1   C.  &  P.  ISl.  the  propec  court   for  relief  was  a  comt 

AUM,  C-J^,  expiBMed  the  opinion  that  of  equity. 


a  farther  than  by  the  equitable  doctrine  laid  down  on 
p.  *91,  notea  (u)  and  1,  ante.  So  lung  aa  there  is  onljaa  offer,  death  or  notice  from 
tbofferer  revoku  it.  OSord  v.  Davies,  IS  C.  B.  (n.  b.)  74B;  Michigan  Banks. 
LMTCnwonh,  M  Vt.  S09.  OrdiuMily  when  a  parol  promise  a  made,  gnaraDteeins  a 
riute  matter,  it  it  bnt  an  aSer  till  act«d  on,  for  till  then  there  is  no  conei  deration. 
When  it  ha«  been  eet«d  on,  like  every  other  binding  contract,  it  can  only  be  determined 
in  aeconlaitcs  with  iu  praniiona  or  by  mntnal  consent.  LloydB  d.  HarpBt,  16  Cli.  D. 
IM;  HechtP.  WeaTer,  34  Fed.  Hep.  Ill;  Itightower  v.  Moore,  46  Ala,  387;  Estate 
o£  Bapp  V.  Pbmnii  Ins.  Co.  113  10.390;  Royal  Ine.  Co.  d.  Daries,  40  la.  469;  Ker- 
Bocbaa  e.  Mnrray,  111  N.  Y.  S06;  White's  Ex.  d.  Commonwealth,  39  Fa.  167. 

A  eontinning  zaaraDty  contemplates  a  seriei  of  transactions.  As  each  takes  place 
a  sepaiate  obligation  arises  as  to  that,  and  to  that  extent  what  was  a  revo<sb1e  offer 
becomes  on  irrevocable  contract.  As  to  the  fntnni,  however,  death  or  notice  may 
moke  it.  Olford  b.  Davies,  supra  ;  Coolthart  b.  ClemenUon,  5  Q.  B.  D.  4a  ;  Michl- 
giB  Bank  v.  Leavenworth,  supra. 

Bat,  if  the  promise  to  eoarantee  is  made  for  good  consideration,  or  is  under  eeal. 
there  is  a  contract  from  the  bej^nning.  not  merely  an  offer,  and  thongh  notice  of 
levocation  is  given  before  the  gasnuty  is  acted  on  it  would  seem  ineffectoal,  for  the  ■ 
gaanntee  has  by  contract  the  right  to  act  on  it.  See  cases  cited  above  and  in  note  (1), 
lapra.  In  Jordan  a,  Dobbins,  193  Mass.  1S8,  the  coort  lost  sight  of  this,  aad 
■mlying  the  same  mle  to  a  promise  under  eetJ  which  bad  Ijeen  co^ectly  applied  in 
CMi(»d  D.  Davies  to  a  parol  oner,  held  Chat  death  revoked  the  promise.  A  contrary 
deciBoo,  criticising  Jordan  b.  Uoblnns  is  Estate  of  Bapp  c.  Fbcenix  Ins.  Co.  sHpra. 
Hjlaad  »-  Habich,  150  Mass,  lis,  follows  Jordan  d.  llobbins.  See  also  Harris  a, 
Fawcett,  X..  B.  8  Ch.  8M;  Grange  d.  Hills,  19  Cp.  Can.  C.  P.  398;  FenneU  v.  He- 
Quire,  SI   L'p.  Can.  C.  P.  134. 

Dnth  of  one  cosurety  of  a  eontinning  guaranty  for  future  advances  does  not  dis- 
charn  the  other.  Beckett  v.  Addrman,  9  Q.  B.  D.  733.  But  where  one  coeoraty  had 
revoked  hi*  offer  of  guaranty  befoie  it  had  been  accepted,  failure  by  the  guarajitee 
to  diaeloM  this  fact  was  held  to  discharge  the  other.    Potter  v.  Gronbeck,  117  lU.  404. 

Tou  u.  s  88 
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•CHAPTER  VIIL 
HIBIKG  or  PBHSONS. 
Sect.  I. — Servants. 


Vs  England,  s  domestic  servant  who  is  turned  away  without 
notice,  and  without  fault,  is  entitled  to  one  month's  wages, 
although  there  be  no  agreement  to  that  effect  (a)      We    are 

(a)  RobiiuoD  v.  HiDdnmn,  3  Esp.  339.  niiUed,  thM  opoQ  this  evidence  it  most  be 

And  thii  ia  oa  the  groiind  that  a  general  utken  to  be  a  general  biriof;,  and  that  id 

fairing,  that  it  to  s»j,  a  hiring  wiihonb  legal  e^timatiua  thu  was  a  hiring  for  a 

any  eogagetoent  as  to  the  dotation  of  the  year,  and  therefore  that  no  wages  were 

'  ~a  be  a  hiriog/of  a     recoverable,  as  the  year's  i '"    '"'   "' 


jr<ar,aiidiC' will  be  construed  in  a  court  of  been  performed,  ited  non  alleteilur  :  and 
Mw  to  be  a  hirin);  OD  the  terms  that  ^thec  Parkt,  B.,  in  gi^iDK  the  opioion  of  the 
party  might  determiue  the  engagement    court,  observed :  "  Admitting  that  there 


upon  giving  a  month's  notice,  aod  tbe  law  was  some  evidence  of  a  hiring,  and  agree- 
impliee  a  promise  by  the  master  to  pay  ing  in  the  proposition  that  a  geneml  hii^ 
a  month's  wages,  if  he  dismiss  bis  servant  ing,  if  nnexplained,  is  to  be  tuten  to  be  a 
witfaont  cause,  without  giving  such  notice,  hiring  for  a  year,  1  think  there  is  abnn- 
See  Fawcett  d.  Cash,  5  B.  &  Ad.  904;  dant  evidence  in  this  case  to  show  that 
Lilley  o.  Elwin,  II  Q.  B.  754;  Nowlan  c.  there  was  no  hiring  for  a  year.  It  ap- 
Ablett,  S  C.  M.  &  R.  M ;  Beeston  v.  Coll-  peara  that  payments  were  made,  but  they 
yer,  4  Bing.  309  ;  a.  c.  i  C  &,  P.  607;  were  not  made  according  Co  the  yearly 
Spain  D.  Amott,  S  Stark.  3&7  ;  Huttman  amount,  nor  at  any  definite  periods  of  the 
V.  Boulnois,  2  C.  &  P.  511;  Uolcroft  v.  year.  The  parties  separated  in  the  mid- 
Baiber,  I  Car.  &  K.  4 1  Baxter  v.  Kurse,  die  of  the  year,  and  neither  did  the  plain- 
1  Car.  b.  K.  10,  Bat  this  piesninption  of  tiS  return,  nor  did  the  defendant  t>equire 
a  yearly  hiring  may  be  rebutted  by  evi-  him  to  return  and  complete  the  aervice. 
dence  showing  that  such  was  not  the  in-  If,  indeed,  the  jury  ought  to  have  found 
leutiun  of  the  parties.  Bayley  c  Himmell.  whether  this  was  a  vearly  hiring,  the 
1  M.  &  W.  606.  This  was  an  action  by  learned  jndge  should  hare  been  reqnired 
an  assistant  satgeon  against  his  employer,  to  leave  that  question  to  them ;  but  there 
to  recover  the  amount  of  salary  due  him  is  really  nothing  to  show  ihat  the  compen- 
ju  that  capacity.  The  phuntitf  claimed  sation  was  to  be  paid  at  the  end  of  the 
for  salary  for  a  hundred  and  ttxtj-one  year,"  The  presumption  of  a  yearly  hir- 
dajB,  at  the  rate  of  £'iOO  per  annnm,  and  inj;  is  not  a  presumption  of  lav),  but  of 
he  so  desccilied  his  claim  in  the  pardcu-  fact  merely.  CresavU,  J.,  in  Baxter  v. 
lars  of  bis  demand  annexed  to  the  record.  Nurse.  6  Man.  &  Q.  935,  941,  and  the  pre- 
No  specific  contract  of  hiring  was  proved,  sumption  of  a  yearly  hiring  does  not  arise 
but  evidence  was  given  of  the  service,  where  the  services  of  the  servant  are  ex- 
It  appeared  that  after  the  plaintiff  bad  pressed  to  be  at  the  will  of  either  part; ; 
been  some  time  in  the  defendant's  em-  as  where  a  boy  was  hired  by  a  farmer,  for 
ploymBnt,  he  was  taken  ill,  and  went  to  a  bis  meat  and  clothes,  "  to  ^okj  iu  he  had  a 
Doapital,  where  he  remained  three  months.  miW  la  ttop."  lien  d.  Christ's  Parish  In 
He  did  not  retnm  to  his  employment,  nor  York,  3  B.  &  C.  459,  See  also  Rex  v. 
did  the  defendant  request  him  to  do  so.  Great  Borden.  7  B,  &  C.  349.  As  to  what 
It  appeared  that  the  plaintiff  had  been  words  are  sufficient  to  constitnte  a  yearly 
paid  different  sums  of  money,  but  not  at  hiring,  see  Kmmens  e.  Elderton,  26  E,  L. 
any  fixed  ut  deHnite  periods.    It  was  sub-  &  B.  I.     There  waa  formoriy  a   donht 
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ca.  vin.]  HIRING  OP  PEHsoNa  •  88 

Dot  *  aware  tliat  a  similar  rale  exists  in  tbis  country ;  but  *  33 
where  the  wages  are  payable  at  definite  periods,  as  by  the 
week  or  by  the  month,  the  contract  for  each  period  would  perhaps 
be  considered  as  so  iar  entire,  that  a  servant  leaving  without 
cause  after  the  month  had  commenced,  could  not  recover  wages 
for  hia  services  within  that  month ;  and  a  master  turning  off  his 
servant  without  cause  would  be  bound  to  pay  him  bis  wages 
through  the  month.  ^  This,  however,  may  be  doubted,  unless 
there  was  some  agreement  expressed  or  distinctly  inferable  from 
the  contract,  or  a  custom  or  usage  were  proved  which  the  par- 
ties  might  be  considered  as  having   contemplated.  (2i)^     It  has 


irbether  »  cootiact  to  serve  during  life  »a* 
Tmlld,  bat  it  menu  that  aach  contract  is 
not  itself  illenl  Lord  Abingrr,  in  Wollia 
r.  Da>-,  3  M.  &  W.281.  See  further,  1  Bl. 
Com.  425,  n.  (1),  (Chriilian's  ed.). 

(b)  In  Ecglimd  this  doctrine  rests  on 
the  ground  that  the  parties  may  make  the 
eoQtmct  with  reference  to  general  tuage, 
which  therebr  becomes  a  part  of  the  con- 
tract. See  tnrner  v.  Rubinson.  S  B.  & 
Ad.  7B9 ;  Kidgwav  v.  Hnngecford  Market 
Co.  3  A.  &  E.  171.  Id  this  country  it  has 
been  Add,  that  a  contract  to  work  "  for 
eight  months  for  SI04,  or  SIS  a  month," 
was  BO  far  an  entire  contract,  that  if  the 
plaintiff  left  without  cauae  before  the 
eight  months,  he  could  not  recover  for 
any  part  of  the  time  ;  and  although  he 
had  worked  more  than  a  month,  he  was 
not  allowed  to  recover  tor  a  month,  since 
there  was  no  provision  that  he  should  be 
pwd  iDODthlv.  Reab  n.  Moor,  19  Johns. 
337.  So,  wbere  the  plaintiff  agreed  to 
work  [or  the  defendant  "  (nwn  tnonlhg  at 
912  per  nonth,"  it  was  held  that  this  was 
an  entire  contract ;  thab  S84  were  to  be 
paid  at  the  end  of  the  seven  months,  and 
not  ¥13  at  the  end  of  each  month;  and 
that  if  the  plaintiff  left  withont  good  cause, 
before  the  seven  months  were  expired,  he 
could  not  recover  anvthing  for  his  ser- 
*icea,  although  the  defendant  had  paid  a 
part  dnring  the  continoance  of  the     ~~ 


..  _  J.  Maxwell,  IB  Met. __ 

I,  Hubbard,  J.,  said  :  "  In  regard 
the  contract  itself,  which  was  an  agree- 


ment to  nork  for  the  defendant  for  seven 
months,  at  twelve  dollars  per  month,  we 
are  of  opinion  that  it  was  an  entire  one, 
and  that  the  plaintiff,  having  left  the  de- 
fendant's service  before  the  time  expired, 
cannot  recover  for  the  partial  service  per- 
formed ;  and  that  it  differs  not  in  prin- 
ciple from  the  adjudged  casee  of  Stark  r. 
Parker,  2  Pick.  S67 ;  Olmsieod  p,  BeaJej 
19  Pick.  528  ;  and  Thaver  p.  Wadswortll, 
Id.  349;  which  we  are  unwilling  to  dis- 
turb, npon  mere  verbal  differences  be- 
tween the  contracts  in  those  cases  and  in 
this,  which  do  not  afFect  its  spirit,  Th» 
plaintiff  has  argued  that  it  was  a  contract 
for  seven  months,  at  twelve  dollars  per 
mouth,  to  be  paid  at  the  end  of  each 
month.  But  however  reasonalile  snch  a 
contract  might  be,  it  is  not,  we  thick,  the 
contract  which  is  proved.  There  is  no 
time  fixed  for  the  pavment,  and  the  law 
therefore  fixes  the  time ;  and  that  in,  in  a 
case  like  this,  the  period  when  the  service 
is  performed.  It  is  one  bargain,  perform- 
ance on  one  part  and  payment  on  the 
other ;  and  not  performance  and  full  pay. 
meat  for  the  {Mrt  performed.  The  rate 
per  nioDth  is  stated,  as  is  common  iu  sncb 
contTBCts,  as  fixing  the  rate  of  payment, 
in  case  the  contract  should  be  given  up 
by  consent,  or  death  or  other  casnalty 
shonld  determine  it  before  ita  expiration, 
without  affecting  the  right  of  the  party. 
Such  contracts  for  hire,  fur  definite  periods 
of  time,  are  reasonable  and  convenieuti 
are  founded  in  practical  wisdom,  and  tuire 


>  It  was  so  held  in  Beach  k.  MuUin.  34  N  J,  L  34S. 

*  A  servant  whose  contract  of  hiring  provides  that  if  he  Intends  to  leave  his  master's 
Mnidoy  be  will  give  notice  of  such  intention  and  work  ten  full  working  days  thereafter, 
aoJ  in  defanlt  uiereot  forfeit  all  money  that  may  he  due  him,  cannot  recover  from  tho 
master  wage*  previously  earned,  if  without  sufficient  cause  he  leaves  his  work  withoot 
giviu  the  required  notice,  and  remains  awaj  so  long  as  to  warrant  the  master  iu  re- 
gatding  his  absence  at  an  abandonment  of  his  work,  and  in  procuring  another  person  to 
supidyliis  place,  ahhoDgh  the  servant's  intention  is  to  be  absent  only  temporarily. 
"      irii.fiUB' — >--">—<-  ■■=" —  "■-       "■ 


K^lorii. 
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•34  THE  LAW  OP   COEITRACTS.  [BOOK   in. 

*  34   *  been  held  in  England,  that  a  hiring  *  for  at  least  three 
years  at  the  option  of  the  hirer,  *  at  a  certain  rata  by  the 
year,  permitted  the  hirer  to  end  the  hiring  oaly  at  the  end  of  a 
year,  (e) ' 

Where  the  contract  is  for  a  certain  time,  if  the  master  dis- 
charge the  servant  before  the  time,  he  is  still  liable,  unless  the 
servant  haa  given  cause,  by  showing  himself  unable  or  unwill- 
ing to  do  what  he  haa  undtsrtaken  to  do.  (<^    And  it  is  held  in 

long  receired  the  s&nctiOD  of  the  law.     It  of  his  master,  he  cao  recoTer  nothinf^  for 

IB  oar  duty  to  ■□stain  them  when  clearly  his  senicee.    See  Hartley  d.  Cummin^, 

proved."    See  alao  Eldridge  v.  Rowe,  2  G  C.  B.  347;  Pilkington  v.  Scott,  15  M.  & 

Uilmsji,  91.    So  in  Nichols  v.  Coolahan,  W.  657;  Archard  e.  Hornor,  3  C.  &  P. 

10  HeC.  449,  where  a  contract  was  made  349  ;  Johnson    e.  Blenkensop,  5  Jar.  870; 

by  J4.  and  C.  that  S.  should  have  elerea  Nowlan  e>.  Ablett,  S  C.  M.  &  R.  .''       ~ 


dolUFS  per  moQth  and  board,  so  loDg  as     briar  a,  Minturu,  1  CaL  450;  Patterson  v. 

he   (C.)  mifrht  not   have  two  days'     has  been  held  luttierwiM  in  this  countrr, 

work  for  him.    N.  worked  for  C.  several     Larkia  f.  Heckaher,  51  N.  J.  L.  133.    it 


;  C.  informiiii;  N.  Suffolk  Mfg.  Co.   106  Mass.  56.    But  it 

that  he   (C.)  might  not   have  two  days'  hss  been  held  [utherwiM  in  this  country 

■•     ■■m.    N.  worked  for  C.  several  Larkin  f.  Hectsher,  51  N.  J.  L. -—     * 

1   brought  au   action  for   his  haa  also  been  held]  that  where  o: 

wages,  and  anoexed  to  his  writ  a  bill  of  into  the  service  of  employers,  under  no 

particulars,  in  which  he  charged  the  price  express  agreement  to  continue  in   their 

agreed  on  per  month,  and  gave  C.  credit  service  tor  any  definite  time,  but  with  h 

for  a  certain    Bam   un   account   of  three  knowledge   of  a   regulation   adopted    b; 

week*'  sickness  of  N.,  during  which  time  them  requiring  that  all  persuos  employed 

he  was  unable  to  work.     C.  filed  in  set-off  by  them  shall  give  tliem  tuor  weeks  notica 

au  account  against  N.  for  board  during  <»  an  intention  to  quit  their  service,  be 

his  sicknesfl.     lltUl,  that  the  contract  was  doe*  not  forfeit  his  wages  by  qnitting  their 

a  hiring  by  the  month ;  that  C.  was  not  service  without  giving  such  notice ;   but 

""*'*'*         payment  for  N 's  board  during  he    is    liable   to  them  for   all  damages 


his  sickness ;   but  that  N.   could 
cover  wages  duriog  i 
of  his  detention  from 


'ages  duriog  any  part  of  tlie  ti 


^mtrsct  shows  that  the 

hiring  was  intended  for  a  longer  term,  at  4  Met.  464, 
for  a  year,  the  mere  reservation  of  wages  (c)  Down  b;  Pinto,  9  Eitch.  327.    See 

for  a  shorter  term,  as  so  much  per  week,  also  Taylor  v.  Laird,  I  H.  &  N.  266. 
or  per  month,  will  not  control  the  hiring.  {d]  It  aeemt  that  where  a  servant  U 

Thus,  where  a  farm  servaut  was  hired  for  hired  for  a  year,  or  other  fixed  period,  at 

a  year,  at  three  shillings  a  week,  with  lib-  an  entire  sum,  and  is  discharged   by  hii 

erty  to  go  at  a  fortnight's  notice,  the  con-  employer,  inilhotil  mutt,  during  the  term, 

tract  was  held  to  he  a  hiring  for  a  year,  he  may  at  the  end  of  the  time  recover  /or 

the  fortnight's  notice  plainly  showing  that  tht  whaie  tiNie,  according  to  the  coutrkct 

it  was  not  a  weekly  hiring.     Hex  a.  Bird-  Gandell  r.  Pontigny,  4  Camp.  375 ;  Costi- 

brooke,  4  T.  R.  245.     In  England,  in  the  gan  i-.  Mohawk  &  Hndson   Railroad  Co. 

hiring  of  domestic  servants  for  a  vear,  3  Denio,  609;  Cox  u.   Adams.  1  Nott  & 

there  is  generally  an  implied  condition,  McC.  SS4 ;  Clancey   f.  Robertson,  !  Rep. 

arising  from  general  custom,  that  the  con-  Com.  Ct.  404 ;  Byrd  n.  Boyd,  4  McCoro, 

tract   may  be   determined  by  a  month's  246;  Sherman  v.  Champlain  'Trans.  Co. 

notice  to  quit,  and  if  the  servant  leave  31  Vt.  162.    It  seems,  however,  that  the 

without  such  notice,  aud  without  the  fault  action  in  such  case  sbonld  be  tptcial,  and 

>  It  was  held  in  Beach  d.  Hnllin,  34  N.  J.  L.  343,  that  a  contract  to  work  for  SIS  a 
month  was  a  hiring  for  that  term,  the  court  saying :  "  The  reservation  of  wages,  pay- 
able monthly  or  weekly,  will  not  control  the  contract  so  as  to  destroy  its  entirety, 
when  the  parties  hare  expressly  agreed  tor  a  specified  term,  as  a  year.  But  if  the 
payment  of  monthly  or  weekly  wages  is  the  only  circumstance  from  which  the  dura- 
tion of  the  contract  is  to  be  inferrM.  it  will  be  taken  to  be  a  hiring  for  a  month  or  a 
week."  But  an  engagement  "at  a  salary  of  twenty-five  hundred  dollars  per  aunnm" 
has  been  held  not  to  be  a  contract  for  any  definite  time.  Uaney  v.  Caldwell,  35  Ark. 
>56.  - 
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CH.   Till.]  HIRING  OF  PEBSONa  *  35 

*  Englaod,  that  after  the  refusal  of  the  master  to  employ,  •  36 
the  servant  is  entitled  to  bring  an  action  immediately,  and 
is  not  bound  to  wait  until  after  the  day  agreed  upon  for  commence- 
ment of  performance  has  arrived,  (e)  A  promise  by  the  servant  to 
obey  the  lawful  and  reasonable  orders  of  his  master,  within  the 
scope  of  his  contract,  is  implied  by  law;  and  a  breach  of  this 
promise,  in  a  material  matter,  justifies  the  master  in  discharging 
him.(/) 

■M  tot  worb  and  Ikboi  done.    Fewinga  i>.  (<)  Hocbiter  e.  De  Latonr.  S  E.  L.  A 

Tisdal,  I   Exch.  295  ;  Alchsrd  b.  Homor,  B.  L.  678. 

3  C.  &  P.  349  ;  Smith  r.  Uayvsrd,  7  A.  4  (/)  The  King  v.  St.  John,  UeviieB,  9 

E.  U4  i    Broxham  p.  WigMaffe.   B  Jnr.  8.  &  C.  896.    The  wilful  disobedience,  on 

MS;  H&rtle7  b.  UarmaD,  II  A.  &  E.  798.  the  put  of  the  Eervaot,  of  uv  lawful  order 

But  if  the  MrraiitobtaiDi  work  elsewhere,  of  the  master,  is  a   good  cause  of  di«- 

duriiig  the  oontiDaanre  of  the  term  for  ,  charge.    Spain  o.  Arnott,  !  Staik.  S5S; 

which  he  waa  origiDallj  employed  by  the  Callo  c.  Bronncker,  <  C.  t  P.  51B;  Amor 

defendant,  this  ought,  and  probably  would,  r.  Fearon,  9  A.  &  E.  MB;  I>eatherberry  e. 

icdocB  the  damwea  to  which  the  servaut  Udell,  7  Fed.  Rep.  642.    See  also  Fillienl 

would  otberwiae  beeatitled  by  each  wrong-  t>.  Armstrong,  7  A.  &  E.   557.     [But  not 

tnl  diaminal.   Stewarts.  Walker,  MPenn,  arbitrarily  for  disobedience  In  inattere  of 

St.  998.    And  Me   Cortigm  d.  Mohawk  alight   moment.     Shaver   v.  Ingham,  58 

AHiidKniR.  K-Co.!  I)eni(i,617,  a«uriji-  Mkh.  649.]    In  the    case  of   Turner  i>. 

kf,  J.\   Hoyt  B.  Wildfire,  3  Johne.  51B;  Maaon,  14  M.    &    W.  112,  an  action  of 

Bmeison    v.    Howland,     1    Maaon,    51 ;  awnmpait  was  brought  tor  the  wroDgfnl 

Shennan  d.  Champlain  Trans.  Co.  31  Vt.  ditmiHial  of  a  domestic  Herraot,  without  a 

162.     Id   Goodman   a.   Pocock,   15  Q.  B.  month's  notice,  or  payment  of  a  month's 

676,  a  clerk  dismissed  in  the  middle  of  a  wages.    Flea,  that  the  plaiotifl  requested 

3nart«r  brought  an  action  for  a  wrongful  the  defendant  to  give  her  leave  to  abeent 

ismisaal,    the   declantioa   cout^nine  a  herself  from  his  service  daring  the  night, 

special  count  forsQCh  dismissal.   Thejnry  that  he  refused  such  leave,  aud  foruile 

were  directed  not  to  take  into  account  tite  her  from   so  absenting  herself,  and  chat 

•ervices    actoally    rendered    during   the  against  his  will  she  nevertheless  absented 

brokea  qnaner,  as  they  were  not  .recover-  herself  for  the  night,  and  until  the  follow- 

able  except  under  an  indebllalui  connt,  ing  day,  whereupon  he   discharged   her. 

mud  tbev  gave  damawH  accordingly.    The  Keplication,  that  when  the  plsintiS  re- 

plaiutis  then  brought  a  second  action  to  qneated  the  defendant  to  give  her  leave 

iMorer  under  an  iitdtbitat»i  connt  for  bis  to  absent   herself  from  his  service,  her 

•srvicei  daring  the  broken   quarter.    It  mother  had  been  seixed  with  sadden  and 

was  Juid,  that  the  action  was  not  rnaiD-  violent   sickness    and  was    in   imminent 

tainable,    because    the    plaiutiS    by    his  danger  of    death,  and    believing    herself 

former  action  on  the  special  contract  had  likeTv  to  die,  requested  the  pontiff  to 

treated   it  as  an  open    contract,  and   he  visit  her  before    her    death,   wiierrupun 

coold  not  afterwards  recover  under  the  the    plaintiff    requested    the    defendant 

imiebilalia  count  as  for  servicea  under  a  to  give  her  leave  to  alweot  herself  for  that 

teaciiided  contract.    It  was  also  keid,  that  purpose,  she    not    being   likely  thereby 

in  the  former  action  the  jurr  ought  to  to  cause  any  injury  or  hindrance  to  his 

hare  been  directed  to  take  the  services  domestic  aSairs,  and  not  incenilingto  be 

rendered  daring  the  broken  quarter  iuto  thereby   gailty   of   any  improper    omift- 

aceonnt,  in  awuding  damajres  under  the  sion  ,or  unreasonable  delay  ofherdatiea; 

nedal  connt  for  the  wrongtul  dismissa].  and   because    the    defendant  wrongfully 

And  temblt,  per  Pnlieion,  J.,  and  Erie,  J.,  and    unjustly   forbade   her  from  so  ab- 

that  under  an  iadeiitalui  connt,  the  set-  aenting  herself   for  the  purpose  of  visit- 

raat  wrongfully  dismiiaad  before  the  ter-  ing  her  mother,  Ac.,  she  left  hia  boose 

■ainatioD  of  the  period  for  which  he  was  ana  service,  and  absented  herself  for  that 

hired,  cannot  recover  his  whole  wages  np  purpose  for  the  time  mentioned  in  the 

to  such  termination,  aa  for  a  constnictive  plea,  Che  same  being  a  reasonable  time  in 

serrice,  but  can  recover  only  in  respect  to  that  behalf,  and  she  not  causing  thc^teby 

his  service  up  to  the  timeirf  hisdtamiEsaL  any  hindrance  to  his  domestic  ^ain,  nor 

See  UUey  v.  Elwin,  11  Q.  B.  795 ;  Oteen  being    thereby    guilty   of   any  Improper 

p.  Hnlett,  SS  Vt  ISB.  ffinlssion  or   nnreaaonablB   delay  of  ner 
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*  36        *  If  the  contract  be  for  a  time  certain,  and  the  servant 

leave  without  cause  before  the  time  espirea,  it  has  been  held 

in  many  cases,   in  England  and  iu  this  country,   that  he  has 

DO  claim  for  the  services  he  has  rendertid.  (g)     Some  of  these 

dDtJe«,assbelBwftillyinight,  Ac.  Held, on  Smith,  I  Cut.  (Ind.}36T;  Swift  r.Wll- 
demurreT,  that  the  plea  wu  good,  as  show-  lianu,  3  Cart.  (lnd,)365;  Hawkina  d.  Gil- 
ine  adiimiual  lordiBobedietice  toalawfat  bert,  19  Ala.  M.  Nor  does  it  make  any 
Older  of  the  maater,  and  that  the  replies-  difference  in  thi«  respect  wbecber  the 
tLon  was  bad  aa  showing  no  snffloieut  ex-  wages  are  estimated  at  a  grosa  snm,  or 
cose  for  such  disobedience.  So  where  the  are  to  lie  calculated  according  to  a  certain 
servaut  aaaanlted  his  aiaplojer's  serTant  rate  per  week  or  month,  or  are  pavatile  at 
maid,  with  intent  to  commit  a  rape  npon  certain  stipulated  times,  provided  the  ser- 
her.  Atkin  e.  Acton,  4  C.  &  P.  208.  (.Jr  vant  agree  for  a  deAnite  and  whole  term  ; 
commits  any  crime,  thongh  the  same  be  such  an  arrangement  being  perfectly  con- 
Dot  immediately  injntioui  tehia  employer,  sistent  with  the  entirety  of  the  contract. 
Libhart  v.  Wood,  1  W.  &  S.  S65.  So  Davis  i.-.  Maxwell,  12  Met.  aS6.  Tbe  law 
where  an  unmarried  female  servant  be-  on  this  poiat  was  fnlly  affirmed  in  the 
cornea  pregnant-  Rex  v.  Brampton,  Gal-  case  of  Winn  f.  Sonth^te,  17  Vt.  35S. 
dei'ut,  1 1 .  14.  So  nsing  abnaive  langoafe  It  wan  thet«  ield,  that  if  one  contntct  to 
to  his  employer,  Byrd  v.  Boyd,  4  Mc-  labor  for  another  for  a  apecified  term,  and 
Cord,  246.  Or  qnarrels  with  a  fellow  leave  the  service  of  his  employer  before 
clerk,  in  the  store  in  the  pretence  of  U-  the  expiration  of  tlie  term,  withont  any 
dies,  and  draws  a  revolver.  Kearney  d.  caose,  attributable  either  to  the  employer 
"  ■  *  '  '  —  "  "  ■'"  "  '  or  to  the  act  of  Providence,  he  cannot  re- 
cover any  compensation  for  the  portion  of 
the  term  during  which  he  in  fact  labors. 
McCormick,  4  W.  &  S.  SG5,  As  it  the  And  it  makes  no  difference  that  the  em- 
servant  set  Dp  a  clai  m  to  be  a  partner  ployer,  before  the  expiration  of  the  term, 
with  his  employer.  Amor  v,  Fearon.  9  A,  permitted  the  plaintiff  to  be  absent  from 
&.  E,  54S,  Ur  condnct  su  as  materially  to  his  employment  for  a  few  weeks  npon  a 
injore  his  employer's  bnainesv.  Lacy  b,  journey,  —  the  plaintiff  having,  after  his 
Usbaldiaton.  S  Car.  &  K.  80,  Of  is  )^nilty  return,  again  resumed  labor  far  his  em- 
of  repeated  intoxication ;  McCormick  s.  plover,  under  the  contract.  Nor  does  it 
Demary,  10  Neb,  515;  Beggai',  Pewler,  82  make  any  difference,  that  the  plaintiff 
Mo,  599 ;  ttmhie,  Wise  u,  Wilson,  1  Car.  ceased  .laboring  for  hip  employer,  under 
&K.  662.  And  seefnitberliomaxi',  Ard-  the  belief  that,  according  to  the  legal 
ing,  SS  E,  If,  &  E.  M3 ;  s,  c.  10  Exch.  method  of  computing  time  ander  similar 
734.  [Soheld  thoagh  not  haUtoal.  Base  contracts,  be  h»d  coutinued  laboring  as 
Furnace  Co.  c  Glasocock,  82  Ala,  452,]  lonjr  as  could  be  required  of  him.     Nor 

Sr)  If  this  question  is  to  be  governed  that  the  employer,  during  the  term,  hat 

y   by  the  number  of  anthurities,  it  from  time  to  time  mailo  payments  to  the 

would  seem  to-be  at  rest,  fur  it  is  snp-  plaintiff  for  his  labor.     Bnt  if,  in  such 

ported  by  the  following  adjudged  cases  :  ease,  the  defendant  has  made  payments  to 

■■  ■■           Powell,  6  T.  K.  820;  Lilley  e.  the  plaintiff  npon  the  contract,  during  the 

Q.  B.   7S3;   Stark  D.  Parker,  2  term,  and  the  plaintiff,  having  commenced 


Pick,   367  :   McMillan    u.  Vanderlip,    12    an  action  of  book  a 
Johns.  165 ;  Jennings  n.  Camp,  13  lit  94  ;    his  services,  is  def 
Reab  p.  Moor.  Ifl  id.  337 ;  Waddington  v.     that  he  left  the  » 


upon  the  ground 
of  the  detendant 


r,  5  B,  &  P.  61 ;  Ellis  v,  Ilamlen,  3  without  legal  cause,  before  the  expiration 

Taunt.  52  ;   Marsh  d.  Rulesson,  1   Wend,  of  the  term,  the  defendant  can  have  no  re- 

514;    Miller   r.   Goddard,   34    Me.     103;  covety  against  tbe  plaintiff  for  the  amoutit 

Faxon  v,  Maustield.  2  Mass,  147;  Lactry  of  paymenU  thus  maile.     See  also  Rice  v. 

P.  Parks,  8  Cowen.  63  ;  Ketchum  v.  Evert-  The  I)wight  Man.  Co.  2  Cuah,  SO,  where 

son,  13  Johns.  365 ;  Sickles  n.  Pottison,  14  it  is  again  Attd,  that  if  A  enter  into  the 

Wend.  257  ;  Weeks  d.  Leighton,  S  N.  H.  service  of  B  upon  an  agreement  to  labor 

343;  Olmstead   r.    Beale,  19  Pick,  528;  for  him  a  year,  and  leave  at  the  end  of  six 

Thayer  v.  Wadsworth,  id.  S4B  ;  St,  Albans  months,  A  can  maintain  no  action  for  the 

Steamboat  Co.  b.  Wilkina,  8  Vt.  54  ;  Davis  senicea  so  rendered  ;  bot  if  B  then  prom- 

V.  Maxwell,   12  Met.  286i  Hunt  K.Otis  iae  A  to  pay  him  for  the  six  months' labor, 

Man.  Co.  4  id.  465;  Winn  d.  Soathgnte,  npon  the  performance  of  any  additional 

17  VC.   395;  Sntton  v.  T^U.  13  id.  79;  serrice,  however  alight,  or  the  doing  of 

Uipley  B.  Chipman,  13  id.  368;    Coe  v.  some  act  by  A,  to  his  personal  incoDreui- 
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cases  are  of  *  gnat  Beverity ;  as  where  the  hiring  was  for  a  •  37 
year,  and  after  ten  months  and  a  half  the  servant  went 
awaj,  saying  he  would  work  no  more  for  that  master,  and  after 
two  days  returaed  and  offered  to  fulfil  his  contract,  and  the 
master  refused  to  receive  him,  it  waa  held  that  the  servant  could 
recover  no  wages  for  the  time  he  had  worked,  {h)    The  ground 

•nee,  thoagh  of  no  Tklue  to  B,  and  mch  a^^  for  iU  Tiolatioa.    The  propontion  U 

wrrice  is  rendered,  or  act  done,  tbii  will  not  Bostsined  by  any  elemeDtaiy  principle 

•0  far  operate  aa  a  waivei  of  the  original  known  to  the  law,  aiid  1  do  Dot  find  that 

MNiCract  that  an  action  may  be  maiatained  it  hM  been  recwniied  hy  any  adjndKed 

Inr  it  fur  the  nix  mnaihe'  labor.     That  an  cue,  DoleBS  by  that  of  Mosea  c.  Steveng, 

imer  to  pay,  by  the  employer,  is  a  waiver  S  Pick.  333.    In  that  cane  tlie  plaintilT,  an 

of  all  fbrfe'itnre,  eee  also  Searer  v.  Morae,  infant,  had  made  a  ipedal  agreement  to 

10  Vt.  630.     Ho  where  the  employer  gires  labor  for  the  defendant  a  certain  time  for 

the  laboKr  a  note,  before  the  time  for  certain  wasea,  and    before   the  time  ex. 

which  he  waa  hired  has  elapsed,  for  the  pired  left  his  service  volnntarilr,  without 

Mnonst  of  wages  abtadj  earned,  he  cad-  catue.    It  was  held,  that  he  might  recover 

not   resist  payment  thereof  by  showing  on  a^uaiifuiR  npruil  for  the  services  per- 

tbat  the  payee  left  his  service  before  the  formed,  and  if  hia  employer  was  injnred 

exjiiiKtion  of  the  time  for  which  be  was  by  the  sudden  termination  of  the  contract 

onginally    hired.     Thorpe   s.  White,   13  withont   notice,  a    dednction   should    be 

John*.  53.     See  also  Hayden  n.  Madison,  made   on   that    account.      The   learned 

T  GreenL  76.    The  mle  before  adverted  judge,  in  delivering  the  opinion  of  the 

to  •■  to  entire  performance  is  not  binding  coort,  said :  '  We  tliick  the  special  con- 

apon  persoDH  under  the  age  of  twenty^iie  tract  being  avoided,  an  indtbittitia  auvrnv- 

jeara,  and  although  tiiej  engage  to  work  lit  upon  a  qvanlvai  mrruit  lies,  as  it  would 

»  Specified  time,  and  for  a  specified  sum,  if  tu>  i^otract  had  been  made ;  and  no  in- 

they  mfty  nevertheless  leave  when  ther  justice  will  be  done,  because  the  jury  will 

"'■W,  and  recover  upon  a  gunnfiini  meruit  give   no   more  than,   under   all  circum- 
what  their  services  are  reall;  worth. 


>.  StereDB,  S  Pick,  33!;  Jndkins  r.      attg    ailoieanee    for    any    ditappoint 


""         .  ,         ,     ,    .,      . 

Walker.  IT  He.  SS;  Bishop  b.  Shepherd,  aiKiwnli'iii}  Id  an  injvrg,  akich  ihe  de/end- 

S3  Pick.  491 :  Vent  u.  Osgood,  19  id.  STS  ;  anl  in  sk'cA  cast  vtould  nulain  bi/  the  aivid- 

Thomas  r.  Dike,  1 1  Vt.  2Ti  \  Medbury  o.  once  cf  Hit  coalracl.'    With  great  respect, 

WatrooB,  7  Hill  (N.  Y.),  110:  Whitmarsh  I  am  unable  to  yield   my  asBent  to   the 

V.  Hall,  3  Denio,  375  ;  deducting,  it  hidk,  sonadnesa  of  the  naaliflcntion  annexed  to 

uiT  daniage  to  his  employer  by  aucb  vio-  the  propoeition.     1  think  tbat  the  infant 

lanon  of  the  contract,    Thomas  u.  Dike,  plsintifl,  in  such  an  actiun,  is  eaiicled,  by 

II   Vt.    973;  Moses  a.  Stevens,  S   Pick,  well-settled  principles  of  law,  to  recover 

SSI ;  Jndkina  r.  Walker,  17  Me,  38,    But  such  sum  for  his  services  ss  lie  would  be 

see  contra,  Whitmarsh  v.  Hall,  3  Denio,  entitled  to  if  there  had  been  no  express 

375,   where  the  subject   was   fully  con-  contract   made.    A   recovery  is   allowed 

sidered,   and   Jtatil,  J,,  observed    upon  upon  the  aaanmptinn  that  there  is  no  ex- 

Ihia  point :   "  It  is  insisted  on  the  part  of  press  contntct  at  all,"    But  in  the  case  of 

the  defwidants  that  the  justice  erred  in  Moalton  d,  Trask,   9   Met.   577,  decided 

Kjectiag  the  evidence  offered  by  them,  on  since  Whitmarsh  a.  Hall,  it  was  h^d,  that 

the  gioand  that,  although  the  ptaintiS  where  a  minor   makes  a  contract,  either 

waa  an  infant,  and  had  a  right  to  avoid  absolnte   or   conditional,  to   labor   for  a 

hi*  coDiract  and  recover  the  valae  of  his  year,  for  one  hundred  dollars,  and  his 

■erviceB.  yet  that  the  defendants  were  en-  employer,   withont   snfBcient   cause,  dis- 

litled,  if  they  had  sustained  an  injury  bj  charges  him    before   the   year   expires, 

SBch  avoidance,  to  have  a  proper  allow-  indtbitatni  assumpsit  may  be  maintained 

ance  therefor  made  against   such   value,  for  the  minor's  wages  for  the  time  during 

la  other  words,  it  is  cuimed  that  the  de-  which  he  labored ;  and  his  employer  ui 

fendants  are  entitled,  as  a  setoff  against  bonnd  to  pay  at  the  rate  of  one  hundred 

the  value  of  the  plaintiff's  BerviceB,ta  such  dollars  a  year,  deducting  any  loss  that  he 

•Dm  as  is  equal  to  the  amonat  o(  the  in-  may  have  sustained  from  the  minor's  un- 

juty  tostained  by  them,  by  the  avoidance  faithfnlnsM,  or  occasional  absence  without 

of  tbe  contract  by  the  pluntiff,  which  in  leave.  Sec  also  ante,  vol.  i,  p.  *  319,  note  [1). 

•Beet  would  charge  the  infant  with  the  (A)  Lantry  f.   Parks.  8    Cowen,    63; 

pnfcniMBce  ot  his  contract,  or  with  dam-  Swanzey  b.  Moore,  S  9  111.  63  ;  Uansell  v. 
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*  38  taken  ia  these  cases,  *  and  on  which  they  all  seemed  to 
rest,  is  the  entirety  of  the  contract,  which  is  supposed  to 
prevent  any  apportionment  of  the  wages.  And  it  has  been  held, 
that  the  servant  cannot  recover  if  he  left  because  the  master 
required  of  him  services  different  from  those  specified  in  the  con- 
tract, if  he  made  no  objection  thereto.  {»)  Bat  if  prevented  from 
performing  the  stipulated  amount  of  labor  by  sickness,  or  similar 
inability,  he  may  recover  pay  for  what  he  has  done. on  a  quantum 
meruit.  (J) 
The  case  of  Britton  v.  Turner,  6  N.  H.  481,  (i)  resists  the 

Ericknn,  38  III.  SST.      See  ante,   p.  33,  tbe  pUatiff,  havinK  contracted  to  labor 

note  (6).  for  the  defeodaat  eii  montha,  at  a  (peci- 

(t)  Hair  r.  Bell,  6  Vt.  35 ;  Hnllea  v.  fled  price  for  tbe  term,  wan  taken  mxrell, 
GilkiiuaD,  19  id,  503.  See  bUo  De  Camp  Bod  left  the  defendant'e  «ervice,  and  ma 
V.  SteveoB,  4  Blacltf.  Si.  In  thU  c«»e  a  so  anwell  for  sbtmt  a  month  that  he  waa 
person  coDtrscted  to  work  for  a  year,  at  a  anable  to  perform  the  fnll  labor  of  a  man, 
certain  sora  per  month;  bat  after  vorking  and  then  ha  recorered  hia  health,  bnt  did 
three  moatha  and  ten  dayi,  ha  left  his  not  retarn  to  tbe  defendant's  empluymeot. 
employer,  and  sued  him  for  the  work  thos  It  was  held,  that  he  was  eotitled  to  re- 
done. It  was  proved  that  the  defendant  cover  for  his  serricee.  upon  a  quanluM 
had  manifested  a  dispoaition  to  eet  the  memil,  for  the  time  he  labored.  And  it 
plaintiff  to  leave  him.  and  bad  eaid,  after  was  also  held,  that,  if  thie  were  not  so,  an 
the  pluntiS  was  ^ne,  that  he  was  f;lnd  of  offer  bj  the  defendant,  after  the  plaintiS 
it.  as  the  plHintiS  was  worth  uothiag.  hadleft  his  servics,  topaytheplaintiffthe 
Held,  tbat  the  action  wainot  gnstained.  amount  dne  to  bim,  at  the  rateofconipen- 

(j  )  Dickey  D.   Lmscot,  SO   Me.    453 ;  sation  fixed  bj  the  original  contract,  wu 

Fenton  v. Clark,  11  Vt.  557.    Inthiscaoe,  a  waiver  of  all  claim  of  forfeiture-    To 

Btimttt,  J;  [n  giving  the  Opinion  of  a  ma-  the  same  effect  is  Fnlleru.  Brown,  II  Het. 

ioritj  of  the  'court,  observed :  "  In  the  case  440,  where  a  epectsl  agreement  was  made 

bejote  the  mnrt,  the  plaintiff  contracted  by  A  and  B  that  A  should  work  fur  8, 

with  the  defeudant  to  labor  persoDally  for  and  that,  if  he  should  be  dissatisQed,  and 

him  for  four  moalhs,  M  ten  dollars  per  wished  to  leave  the  service,  he  should  give 

month,  and  by  the  terms  of  the  contract  B  (oor  weeks'  notice,  and  work  for  him 

was  to  receive  ao  pav  till  he  had  worked  four  weeks  after  the  notice,  and  then  re- 

the  four  months.    These  services  being  of  ceive  bis  pa;.    After  A   had  begun  to 

a  personal  character,  the  contract  could  work  under  this  agreement,   he  became 

not  be  performed  by  another,  and  as  the  sick  and  nnable  to  work,  and  left  B  with- 

plaintiff  was  disabled  to  perform  it  him-  oat  giving  four  weeks'  notice,   and  re- 

Mlf,  b;  reason  of  sickness,  which  was  the  mained  sick  for  several  weeks,     ffeld.  ihat 

act  of  God,  apon  the  authority  of  the  fore-  this  agreement  as  to  notice  applied  toa 

fling  casee,  the  contract  was  discharged.  Tolnntarr  leaving  of  the  service  bj  A. and 

he  mquiry  then  arises,  What  is  there-  not  to  a  leaving  by  leason  of  hissickneea 

•nltl  It  appears  to  me  apparent  that  the  and  inabilitjtocoatinne  therein;  aodthat 

plaintiff  must,  at  least,  aiter  the  eipiia-  hs  was  entitled  to  recover  a  proper  com- 

tion  of  the  four  months  be  permitted  to  peusation    for  the  work  which    he   had 

lecoveraa  upon  afunnfiin  nemi't,  prorata,  done.     And  see  Fahy  i>.  North,  19  Barb. 

for  tlie  services  rendered.     Common  jna-  341. 

tice  reqnires  this,  and  I  shontd  be  sorry  to  {t)  In  this  oue  tbe  whole  subject  was 
find  that  it  was  not  tolerated  by  the  priu-  fully  and  ably  examined  br  Parlor,  J., 
cipies  of  the  common  law.  To  hold,  in  a  and  the  court  came  to  the  following  con- 
case  li  ke  this,  where  the  plaintiff  has  been  elusions,  which  tbe  American  editor  of 
discharged  of  bis  contract  bj  the  act  of  Chitty  on  Contracts  reganU  as  ''  mant- 
Ood.  that  there  can  be  no  apportionment,  feetly  just  and  sensible."  I.  When  a 
upon  the  technical  ground  that  the  cod-  p«rty  ondertakes  to  pay,  npon  a  spedal 
tract  is  entire,  and  iu  performance  a  con-  contract  for  tbe  performance  of  labor,  he 
dition  precedent,  is,  to  my  mind,  leaving  it  not  liable  to  be  charged  upon  snch 
the  substance  and  adhering  to  the  sha-  special  conttacl  nalit  tbe  money  is  earned 
dow."  Red/ield,  J.,  dissented.  See  alao  according  to  the  terms  of  the  i^reement ; 
Heaver  o.  Uorae,  !0  Vt.  610.  In  this  case  and  where  the  partie*  bave  tuule  an  •*' 
40 


)vGoo<^lc 


CH.  vni.]  ujsstto  or  rmsom.  *40 

*  whole  doctrine  of  these  cases,  and  permits  the  serTaot  to  *  39 
recover  on  a  quajitum  Tneruii.     His  right  to  recover  is  care- 
fnlly  guarded  in  this  case  by  principles  vhich  seem  to  protect  the 
master  from  all  wrong ;  and  to  require  of  him  only  such  payment 
as  is  justly  due  for  benefits  received  and  retained,  and  after  all 
deduction  for  any  damage  he  may  have  sustained  from  the  breach 
of  the  contract     So  guarded,  it  might  seem  that  the  principles 
of  this  case  are  better  adapted  to  do  adequate  justice  to  both  par- 
ties, and  wrong  to  neither,  than    those  of   the  numerous  cases 
which  rest  upon  the  somewhat  technical  rule  of  the  entirety  of  the 
contract     It  is  certain,  however,  that,  since  this  case  was 
reported,  the  same  question  has  been  again  considered  *  in    *  40 
other  courts,  and  decided  in  conformity  with  the  earlier 
decisions.  {I) 

pien  aeraenisDt,  the  Inw  will  Dot  implj  the  benefit  for  which  he  is  liable  to  be 
ud  raise  au  agreemeDt  diSereat  fiom  charged,  io  that  caae,  is  the  amooDt  of 
that  which  the  parties  have  eiit«Ted  Into,  valne  which  he  has  received,  if  anv,  be- 
except  npoD  some  farther  transactioa  be-  yood  the  amunnt  of  damagG,  and  the  im- 
twcen  them.  S.  In  taae  of  a  failnra  to  plied  prumite  which  the  law  will  raise  is 
perform  such  special  contract,  by  default  to  paj  anch  amuant  of  the  stipiUBled  price 
of  the  paHv  contracting  to  da  the  service,  for  the  whole  labor  at  remaiui,  after  de- 
if  tha  money  is  not  due  br  the  terms  of  ducting  what  it  wonld  coit  to  prornre  a 
tke  spacial  agreement,  and  the  nataie  of  completioa  of  the  whole  service,  and  also 
the  eoDtract  is  such  that  the  emplojec  can  any  damage  which  has  been  sastained  by 
reject  what  has  been  done,  and  refuse  to  resaoo  of  the  Doa-fnlfllment  of  the  con- 
TCceire  any  baneBt  from  the  part  perform*  tract.  9.  If  iu  such  case  it  be  found  that 
■DM,  be  ii  entitled  to  do  so,  nalees  he  htm  the  damages  are  equal  to  or  greater  than 
befof«  aaaented  to  aod  accepted  of  what  the  amunnt  of  the  value  of  the  labor  per- 
baa  been  done,  aod  ia  such  case  the  patty  formed,  so  that  the  employer,  having  a 
perfornuDg  the  tabor  is  not  entitled  to  re-  right  to  the  performance  of  the  whole  con- 
cover,  however  much  he  may  have  done,  tract,  has  not,  npoa  the  whole  cue,  re- 
S.  Bat  if,  npon  a  contract  of  snch  achar-  ceivol  a  beneficial  service,  the  ptaintitl 
acter,  s  p>rty  actuaJJv  receives  nsefal  caaaot  recover.  6.  If  the  employer  elerta 
labor,  and  thereby  derives  a  benefit  and  to  permit  himself  to  be  charged  for  the 
advantage,  over  and  above  the  damage  valaeof  the  labor,  without  interposing  the 
which  has  resolted  from  the  breach  of  tbe  damages  in  defence,  he  is  entitled  to  do 
ooDtract  by  the  other  party,  (he  labor  so,  and  may  have  an  action  to  recover  his 
actually  done  and  the  value  received  fur-  damages  for  the  non-perfotmaace  of  the 
niah  a  new  consideration,  and  the  law  contract  T,  If  he  elects  to  have  the  dam- 
thereapon  raises  a  promise  to  p»  to  the  ages  considered  in  the  action  against  him, 
extent  of  the  reasonable  worth  of  the  ex-  he  mast  be  understood  as  conceding  that 
cesa.  And  the  rule  is  the  same,  whether  they  are  not  to  be  extended  beyond  the 
the  labor  was  received  and  accepted  by  amonnl  of  what  he  has  received,  and  be 
the  aasent  of  the  party  prior  to  the  breach,  caanot  therefore  afterwards  sustain  an 
and  under  a  contract  by  which,  from  its  action  for  fnrther  damages, 
uatnre,  the  party  wan  to  receive  the  labor  (t)  The  case  of  Brittun  v.  Turner  waa 
fnnn  time  to  lime  until  the  completion  of  cited  and  alluded  to  by  the  court,  iu  giv- 
the  whole  contract,  or  whether  it  was  re-  ing  the  opinion,  in  the  SDbseqneot  case  of 
ceived  and  accepted  by  an  assent  snbse-  Olmsteaa  n.  Beale,  19  Pick.  B!9,  but  Jfor- 

Sient  to  the  performance  of  all  that  was  (on,  J.,  who  there  delivei«d  the  opinion  of 
&u:t  done.  4.  In  case  snch  contract  ia  the  coQrt.  said :  "  We  have  no  hesitancy 
broken  by  the  fault  of  the  party  env  in  adhering  to  our  own  decisions,  sap- 
ployed,  after  part  performance  has  been  norted  as  they  are  bv  principle,  and  a 
tecaived,  the  employer  is  entitled,  if  he  lo  long  series  of  adjudications.  On  the 
elect,  to  pat  the  breach  of  contract  in  de-  other  hand  the  principlea  of  Britrou  v. 
fmce  for  the  pnrpoee  of  redacing  the  dam-  Tomer  were  clearly  approved  by  Banntit, 
^es,  iH  showing  that  nothing  ia  due,  and  J.,  in  delivering  the  opinion  of  Feoton  n 
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On  the  same  principle  of  entirety  of  contract,  it  is  held,  that  it 
a  servant  is  discharged  for  misconduct  during  the  currency  of  a 
quarter,  be  is  entitled  to  no  wages  from  the  beginning  of  that 
quarter,  although  he  did  not  misbehave  until  the  day  when  dis- 
charged, (m)  But  if  the  contract  be  dissolved  by  mutual  consent, 
he  may  recover  wages  pro  raid,  without  any  express  contract  to 
that  effect,  {n)  and  so  be  may  if  be  leave  for  justifiable  cause,  (o) 
If  a  justifiable  cause  for  dismissal  exists,  he  cannot  recover, 
although  not  dismissed  expressly  on  that  ground,  (p)  and  even 
although  the  master  did  not  know  of  its  existence  at  the  time. (9) 

And  if  the  servant  by  bis  misconduct,  forfeits  his  claim  for 
*  41    wages,  a  subsequent   promise  of   the   *  master  to   pay  the 

wages  has  been  held  void  for  want  of  consideration ;  (r)  but 
this  cannot  be  a  general  ruK 

Clark,  II  Yt.   iiO,    The  court  ol  Yer-  tnmat  tendered  his  Tesi^&tioii.     After 

moDt  M«ms  mother  cases  inclined  Co  COD-  another  month   the  resiEnMion  was  ac- 

■tme  all  entire  coDtracts  of  labor  nnd  ser-  cepted,  aothinff  being  said  abaat  ramuner- 

vice  eqoitabl;  for  the  laborer,  and  to  hold,  atloa  for  the  time  elapsed  since  the  termi- 

where  the  emplojer  baa  receired  beneSt  nation  of  the  last  year's  serricea.    Jt  was 

from  the  serr&at'i  labor,  and  the  parties  held,  that  lbs  law  implied  no  engagement 

cannot  be  placed  I'n  iiolu  tjuo,  that  the  Bm-  to  pay  for  tha  sernces  performed  since 

plofer  Is  tiahle  on  a  qaantun  mmit  for  the  laat  quarter ;  but  that,  nader  thecii- 

the  labor  actcalty  performed,  although  cnnutances  of  this  case,  it  onght  to  have 

the  contract  was  not  performed  txactli/  as  been  left  to  the  jury  to  say  whether  the 

agreed.    Bee  Oilman  v.  UsJI,  11  Vt.  910;  parties  had  come  to  an  a^Teement  that 

and  Blood  e.  Enos,  IS  Vt.  4SS  ;  Sherman  those  services  shonid  be  paid  tor. 
v.ChamplainTians.Co.ai  vt  IS!:  Hyan         |o)  Patterson  i^.   Gage,   S3   Vt.   69S; 

V.   Dayton,   SS    Conn.    1S8;    Byerlee   v.  Pritcbsrd  o.   Martin,  37  Mo   305.    And 

Mendel,  SS  la.  SSa ;   Powera  c.  Wilson,  where  the  coDtisct  was  dissolved  by  ao- 

47  ta.SB6;  Dnnran  c  Baker,  91  Kan.  99;  thority  of  the  Sute  (the  employ^  being 

Wiley  V.  School  District,  Ift  Mich,  419 ;  seat  away  nnder  a  statnte  as  a  witness  in 

Sarkholder  ('.  Bnrkholder,  !S  Neb.  370;  a  criminal   case),  it  was  held,  that  the 

Chamblee  r.  Baker,  9S  S,  C.  98 ;  Bennett  hirer  was  bonnd  to  pay,  and  only  to  pay, 

r.  Stephens,  8  Oreg,  444 ;  Trowhridn  r.  pro  rati  wage*  for  the  time  in  which  the 

Barrett,  3D  Wis.  661.    See  note  ig),  p.  servant  was  actualtv  in  his  employ.    Mel- 

*36,and  [j ),  p.  *3S.    It  may  be  seen  in  ville  b.  De  Wolf,  30  E.  L.  &E.  333;  s.  o. 

Tth  Sir  Wm.  Jones'  works,  366,  that  tbe  4  E.  ft  B.  St4. 

laws  of  Menu  contain  the  very  same  prin-  (p)  Ridgway  r.    Hungerford  Mai^at 

ciple  *a  that  o{  the  comnron  law,  as  a»-  Co.  3  A.  ft  E.  ITl  ;  Cnssons  u.  Skinner, 

serted  in  Olmstead  r.  Beale;   m  that  it  II  M.  ft  W.  161;  Baillie  v.  Kell,  4  Bins. 

has,  at  all  events,  the  sanction  of  an  ex-  N.  C.  638.    See  also  Mercer  v.  WhaU,  0 

treme  antioniCy.  Q.  B.  4ST,  Lord  Dfrtnan. 

(m)  Atkin   n.  Acton,  4  C.  ft  P.  30B ;  (?)  Spotswood    b.    Barrow,    S    Exch. 

Ridgway  r.  Unngerford  Market  Co.  3  A.  110;  WiJlets  c  Green,  3  Car.  ft  K.  97. 

ft  K  ITl;  Turner  c.  Robinsons,  S  Car.  ft  See  also  Cowanv.  Milbnum,  L.  R.  I  Ex. 

P.  19;  B.  c.  3  N'ev.  ft  M.  829;  Beach  v.  330. 

Mnllln.  34  N.  J.  £.,  343.    See  also  Spots-         (r)  This  point  was  decided  in  the  case 

wood  V.  Barrow,  9  Exch.  110  ;  and  Lash  of  Monkman  d.  Shepherdson.  3  I'er.  &  U. 

V.  RusseU.  9  id.  303.  183.    But  it  is  to  be  observed  that  in  that 

(n)  Thomas  u.  Williani*,  1  A.  ft  E.  cms  there   was   an    express  agreement 

6B5  ;  Hitln, Green,  4  Pick. 114.  Whether  between  the  parties,  tbat  if  the  servant 

the  contract  has  been  rescinded  is  a  qnes-  shonid  get  drunk  any  time  during  the 

tion  (or  the  jury.    Lamhum  n.  Cmden,  3  service,  he  shonid  forfeit  all  his  wages  np 

Man.  ft  Q.  3S3.    In  this  case  a  servant  to  that  time.    The    case   of    Seavsr  v. 

wu  engaged  at  a  yearly  salary,  payable  Morse,  SO  Yt.   630,   is  an  anthority  for 

-qnarterly.    A   month   after  the  termina-  holding,  tbat  a  forfeiture  of  wages,  in- 

OOD  of  one  of  the  years  of  tha  service  Uie  cnried  by  a  failnta  to  perform  an  entire 
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Where  the  servant  is  wrongfully  dismissed  during  a  quarter, 
or  other  definite  term,  he  may,  after  the  quarter  or  term  ends, 
recover  for  the  whole  in  an  action,  not  for  work  and  labor,  but 
for  preventii^  him  from  doing  his  work.(3) 

If  the  servant  hired  for  a  certain  time,  reserves  the  right  of 
leaving  earlier,  or  at  his  own  pleasure,  for  some  specified  cause, 
he  cannot  leave  except  for  that  cause :  thus,  if  he  reserves  the 
right  to  leave  "  if  dissatisfied,  *  he  cannot  leave  to  attend  to  other 
business,  or  for  any  other  reason  whatsoever,  unless  he  is  '  dissat- 
isfied, '  and  allege  this  as  the  cause  of  his  leaving,  (t) 

It  would  seem  from  the  decisions  that  a  master  is  not  bound  to 
provide  medical  attendance  or  medicines  for  hia  farm  servant,  or 
hia  house  servant,  in  case  of  illness ;  even  if  this  be  caused  by 
an  accident  occurring  while  he  was  in  the  discharge  of  his 
dnty.(u)  But  it  is  also  held,  that  if  he  does  send  for  a 
*  physician  he  is  not  only  liable  himself,  but  cannot  deduct  *  42 
the  charge  from  the  wages  of  the  servant  without  an  ex- 
press agreement  to  that  effect.  («)    The  master  is  bound  to  take 

contnct,  is  waived  bj  a  mbMqiieDt  pTom-         (()  Monell    v.  Bnrtia,  4  Deaio,   ISI  ; 

iw  of  the  emploTer   Co  pay  sucb  vaget,  Lftnti^  v.  Fftrks,  B  CoKen,  63. 
althoagh  the  promise   in  made   without  (ii)  The  contrary  opinioa  was  once  de- 

knj  iie«  COD li deration,    Sae  atto,  ante,  p.  clared   tiv  Lord    A«nyon,  ia  Scarman  v. 

'3G,  DoM  ig).  Cutel!,  I  Kaii,  370,  biit  this  doctrine  haa 

(i]  The  earlier   caMi    teem   to  have  Ion;;  since  bean  overruled.     See  Sellen  o. 

allowed   a  recorerj   in  each  cane,  on  a  Norman,  4  C.&  P.  BO;  Cooper  ir.  Phillipa, 

common  roniit  for  toorJ;  and  labor  dimt.  ii.  581.   In  Dnnbar  c.  Williams,  10  Juhna. 

Gandell  f.  Pontign7,4  Camp.37G;  Eardl;  249,   it  is  eaid,  that  no  action  lies  hy  a 

V.  Price.  5  B.  &  P.  333 ;  Smith  i>.  Kings-  physician  for  medicine  administered  to, 

ford,  3  Scott,  379  ;  Collins  v.  Price,  3  Mo.  and  attendance   on,  a  ^ave,  withont  the 

ft  P.  333.  Bat  the  mora  recent  aalhorlties  knowledge  or  request  of  the  master,  in  a 

hare  estahlished  the  better  principle,  that  case  not  requiring  instant  and  immediate 

tin  balance   due  lor  work  actually  per-  aseisCance.    Bnt  i(  aremi,  that  if  medical 

formed,  at  the  time  of  such  wrougfol  di*.  or  other  assistance  be  rendered  to  a  elaie, 

uisMd.  nay  be  recovered  on  the  comtnoD  in  case  of  such  pressing  necessity  as  not 

coantt,   while    there  mnit   be  a  special  to   admit  a  previous  application  to  the 

connt  for  the    amouut  of   the    month's  master,  the  person  rendering  such  aseiat- 

wagea  which  has  not  been  earned;  or,  to  ance  wonld  be  nntitled  to  recover  a  com- 

apcak  more  correctly,  for  the  recovery  of  pensation  from  the  master  an  the  implied 

damana  tor  the    wrongful   dismissal,  a  aiiummit,  arising  from  the  legal  obliga- 

montn'a  "ages  being  the  measure  of  dam-  tiou  of  the  master  to  make  the  requisite 

ages  for  snch   breach  of   contract.     See  provlsiou  for  his  slave.    And  iu  England 

Arcbard.  d.  Humor,3  C,  k  P.  349;  Few-  a  master   ia    liable    to  provide    medical 

iun  r.  Ilsdal,  1  Kxch.  39S ;  Broxbam  v.  attendance  for  his  appreatict.    Begiua  v. 

Vi^kgataffe,  SJur.  84S;  Smith  n.Havward,  Smith,  a  C.  &  P.  153. 
7  A.  &  E.  S44 1  Hull  V.  Heightman,  a  East,         (c)  Bellan  n,  Morman,  4  C,  £  P.  BO ; 

145.    See  Lilley  v.  Slwin,  II  Q.  B.  'bt.  Emmons  v.  Lord,  IB  Me.  351,    It  wonld 

In  such  case  the  wages  due  at  the  time  of  seem  that  he  cannot  deduct  the  servant's 

diamiasal  cannot  be  recovered  under  sucb  wage*  during  the  time  be  was  sick  and 

apecial  connt ;  there  must  be  a  count  for  unable  to  work.    Story  on  Cont.  §  SGS,  j, 

w<^  and  labor  done;  and  these  may  be  t,  and  case*  cited.     In  Kichois  v.  Coola- 

ioined  in  the  tame  declaration.    Hartley  ban,  10  Met.  449,  a  contract  was  maile  hy 

a.  Harmaa,   11   A.   &  E.   79B.     Bnt  see  N.  A  C,  that  N.  should  have  eleven  dollars 

Goodman  b.  Pocock,  IS  Q,  B.  ATS.    See  per  month  and  board,to  longas  heahould 

alio,  antt,  p.  *  34,  note  {dj.  work  for  C,  C.  informing  ti.  that  lie  (C.) 
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proper  care  of  his  servaBt,  and  not  expose  him  to  daoger, (w) ' 
but  it  has  been  held  that  he  is  not  respoasible  for  an  accident 
happening  in  the  course  of  his  service,  unless  the  master  knew 
that  it  exposed  the  servant  to  peculiar  danger,  and  the  servant 
did  Dot(a;) 

might  not  hare  two  dftjs'  woik  tor  him.  might  be  twy  injorioiu  if  the  law  were 

N.  worked   for    C,  B«veral   months,   and  otherwise.     What  would  it  lead  tu  in  this 

broneht  an  action  for  bii  wage*,  and  an-  veircaM?     Here  ie  a  female,  who  in  ds- 

nexM  to  hii  writ  a  bill  at  putienlan,  in  scribed  as  rather  a  show^  woman,  soSered 

which  he  charged  the  price  wreed  OD  per  tu  dress  in  a  maouer  qnite  anSlted  to  her 

month,  and  gave  C.  credit  Str  a  certain  nation  ;  and   at  the  end  of  her  twelve 

mm  on  account  of  three  weeiu' sickness  of  months'  aervitnde  she  would  not  have  a 

H.,  darin?  which  time  he  was  aoable  to  fartbine  in  bar  pocket."    In  Adanu  v. 

work.  C.  Ued  insetolianacconnCagainst  The  Woonaocket  Company,  IlHet.387, 

N.  for  board  dariug  bis  sickness;  it  was  a  father,  whose  minor  danghter  was  em- 

kttd,  that  the  contract  was  a  hiring  by  the  ployed  by  a  mannfactnriDK  company,  at  a 

month,  that  C.  was  not  entitled   to  pay-  distance  uf  many  miles  from  his  reaideoce, 

meat  for  N.'s  board  during  his  aickneas ;  forbade  them  to  employ  her  any  further, 

but  that  N.  could  not  recuver  wages  for  and  gave  them  notice  that  if  they  should 


any  part  of  the  time  of  his  detention  from  coutmne  to  employ  her,  he  should  demand 
worii  by  xickuesa.  "Another  qnestion,"  $3.50  per  week  for  her  time  and  labor, 
/fuMord,  J.,  remarked,  "might  bave  been    without  any  deduction   ou  any  account 


lamely,  whether  whatever,  and  also  directed  them  i 

the  plaintiff  might  not  have  been  entitled  pay  or  allow  her  anytbioKi  either  goods 

to  payment  for  his  whole  time;   bnt  by  or  money,  on   account  of  her  labor.     It 

ctediting  the  loos  of  time  he  has  precluded  was  held,  in  an  action  of  asanrnpsit  by  the 

tbat  inquuT,  and  is  properly  bound  by  his  father  a^^nst   the  company,  to  recover 

admission."    Nor,  without  a  specific  agree-  pay  for  his  daughter's  laWsubseaneutly  * 

meut  to  that  effect,  can  the  master  deduct  done  for  them,  that  he  was  entitled  to  re- 

the  value  of  articles  injured  or  lost  by  the  cover   only  as   much  M    bet    labor  was 

aerrant ;  but  must    bring  a  cross  action  reasonably  worth,  dedncting  the  price  of 

therefor.    Le  Loir  v,   Bristow,   4  Camp,  board  provided  for  her  by  them,  without 

134.     But  see  Suell  v.  The  luiiependence,  any  dednction   for  clothing,  which  they 

Qilpiu,  40;  The  New  Fhceuix,  2   Hagg.  provided  for  her. 

Add.  420.    If  the  servant  u  an  infant,  the         (a)  In  Priestley  v.  Fowler,  3  M.  ft  W. 

master  may  deduct  from  his  wages  such  I,  Lord  Abinger  says,  that  this  should  be 

sums  as  he  has  paid  for  the  infant »  neces-  such  care  as  the  master  mav  reasonably 

saries,  but  no  other.     Hedgley  a.  Holt,  4  be  expected  to  take  of  himself.    And  see 

C.   4  P.    104.    In  this  case,  Ba^ltf,  J.,  fatenjon  d.  Wallace,  28  E.  L.  Jb  E.  48. 
laid:  "Payments    made    ou   aoconnt   of         (i)  Prieitley  v.  FowJer,  3  M.  &  W.  1. 

wages  dne  to  an  infant,  for  necessaries.  In  Buziell  v,  Laconia  Man.  Co,  4B  Me. 

and  which  could  not  be  avoided,  are  valid  1  IS,  it  is  held  to  be  the  duty  of  the 


payments ;  hot  an  infant  cannot  bind  her-  to  keep  safe  and  convenient  all  bridges, 
self  for  things  which  are  not  necessary ;  passageways,  or  ladders,  necessary  to  be 
indeed,  even  the  statement  of  an  account  nsed  by  the  employ^,  in  going  to  or  re- 
does not  bind  an  infant.    It  appears  that  turning  from  his  labor.    See  aUo  Urmond 


>  A  master  should  warn  an  inexperienced  servant  of  the  dangers  of  the  work  com- 
mitted to  him,  U'Connor  a.  Adams,  ISO  Mass.  437  ;  and  put  guards  ahont  dongerons 
machinery,  failing  which  he  is  liable,  Button  v.  Great  Western  Cotton  Co.  L.  R.  7  Ex. 
130.  as  well  as  for  defects  in  machiuen  nnkuown  to  the  servant,  but  which  the  master 
with  ordinary  care  conld  have  cored,  Walsb  e.  Peet  Valve  Co.  110  Mass.  £3  ;  Booth  v. 
Boston,  *c.  ft.  Co.  87  H.  T.  898;  Dillon  b.  Union  Pacific,  £c  R.  Co.  3  DiUon,  319.— 
A  cab-owner  has  been  held  liable  for  fnmishing  to  a  driver  a  horae  not  reasonably  fit 
to  be  driven  in  a  cab,  in  Fowler  s.  Lock,  L.  R.  7  C.  P.  37a  ;  10  C.  P.  90 ;  a  railroad 
far  allowiug  a  derrick  after  disuse  to  remain  so  as  to  be  thrown  down  by  natural 
caosee.  in  the  injnry  of  a  hrakeman,  in  Molden  c.  Fitchburg  K.  Co.  IS9  Haas.  268; 
—  J  -  corporation  for  farnisiiing  giant  powder  without  explaining  its  nse,  in  Smith  r. 
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*  lb  has  been  held,  that  a  master  who  uses  due  care  in  the  *  43 
selection  and  employment  of  his  servants,  is  not  lesponaible 
to  one  of  them  for  an  injury  received  from  the  carelessness  oC 
another  while  employed  in  the  master's  servica.(^)'  And  the 
rule  has  been  applied  to  the  case  where  the  party  injured  was  not 
the  servant  of  the  defendants,  but  was,  at  the  time  of  the  injury, 
voluntarily  assisting  their  servants ;  (z) '  and  also  where  the  8er> 
vontB  are  employed  in  distinct  departments  of  the  general  busi- 
ness, (sz)  But  where  the  servants,  though  employed  upon  common 
work,  are  in  the  employment  of  different  masters,  and  for  sepa- 
rate ends,  as  in  the  case  of  a  servant  of  a  carrier  injured  by  the 
n^ligence  of  a  merchant's  porter,  in  the  process  of  delivering 
goods  from  a  warehouse  on  board  a  dray,  to  be  transported  by 
the  carrier  for  the  merchant,  the  master  of  the  negligent  servant 
wiU  be  responsible  to  the  other  servant  for  the  injury,  (a)  ^    The 

(u)  Fuwell  V.  BoMoQ  &  WoreosMr 
R.  it.  Co.  i  Met.  49  ;  Prieatley  b.  Fowler, 
3  H.  t  W.  1  ;  Brown  b.  MftxveU,  S  Hill 
(N.  Y.),  59*;  Holchimion  v.  York.  New- 
castle &  Benrick  B&ilway  Cu.  6  Exch. 
343 ;  Wif^me  d.  Jay,  id.  354  ;  Tairant  v. 
Webb,  IS  C.  B.  T9T.  See  also  Skipp  b. 
Eastern  Conoties  R.  Co.  3  Exch.  323 ; 
Hnl^h  D.  New  Orleaiu  Railroad,  6  La. 
An.  495;  Rym  ».  The  Camb.  Valle; 
RaOrDul  Co.  23  Penn.  St  384 ;  Coon  a. 
Srtacnae  &  Utica  Railroad,  1  Seld.  493 ; 
SWrman  e.  Rocheater  t  SjiBcnse  Rail- 
road, IS  Barb.  S74;  Albro  b.  AKSwanv 
Canal  Co.  6  Club.  75 ;  Bbields  b.  Yonea, 
14  Ga.  349;  Mitchell  B.  Penn.  R.  R.  Co. 
Amer.  t*«  ReF^Mer,  Oct.  1853,  p.  717  ; 
Honner  f .  Clinon  Cenlnd  Railroad  Co.  IS 
III.  550 ;  The  Ohio  &  Miss.  R.  R.  Co.  v. 
Tindall,  13  Ind.  366 ;  C.  &  X  &  L.  M.  R.  R. 


.  Lancashire  '&  X. 


Co.  r.  Webb,  la  Ohio  St.  47S  ;  Illinois 
Central  R.  R.  Co.  u.  Cox,  21  111.  20 ;  Hard, 
Adm'r  v.  Vt.  &  CbiwIb  R.  R.  Co.  32  Vt. 
473;  coiili-a,  Little  Miami  Railniad  Co.  v. 
Stevens,  20  IJhiu,  415  ;  Cleveland,  Colam. 
&  Cincin.  R.  R.  Co.  e.  Kearney.  S  Ohio 
St.  201 ;  Manville  v.  Cleveland  i,  Toledo 
R.  R.  Co.  II  Ohio  St.  417  ;  Chamberlain 
V.  Mil.  &  Mis.  R.  R.  Co.  11  Win,  238,  and 
the  Scotch  cue  of  Dixon  v.  Ranken,  20 
Law  Times.  44  ;  Oilman  v.  Esstem  R.  R. 
Co.  10  Allen,  233 ;  Bnike  d.  Norwich  R.  R. 
Co.  34  Coun.  474. 

(i)  Degs  v.  Midland  R.  Co.  1  H.  &,  N. 
773.     See  also  "" 
R  Co.  2  H.  &  N.  728. 

(z2)  Foster  b.  Minneeota  Central  R.  R. 
Co.  14  Minn.  360. 

(a)  Abntkam  v.  Reynolds,  5  H.  &  N. 
143. 


1  A  lerrant  takes  npon  himself  the  risks  of  his  employment,  Lovell  p.  Howell,  I 
C.  P.  D.  161 :  Gibson  b.  Erie  H.  Co.  63  N.  Y.  449 ;  Pennsylvania  R.  Co.  b.  Lynch,  90 
m.  333 ;  althoogh  an  infant,  De  Graff  b.  N.  T.  Cent.  R.  Co.  76  N.  Y.  1 25 ;  and  a  master 
onsht  to  discharge  a  serrHnt  as  soon  as  he  discovers  his  unfitness,  Columbns,  &c.  R. 
Co.  D.  Troesch,  6S  III.  545  ;  Mich.  Cent.  R.  Co.  b.  Dolan.  32  Mich.  SIO;  Uoaston,  ta. 
R.  Co.  B.  Oram,  49  Tei.  341.  —  Bnt  a  master  is  liable  for  not  employing  servants  of 
ordinary  skill  and  care,  whereby  a  fellow-servant  is  injared.  Chapman  v.  Erie  R,  Co. 
55  N.  T.  979  ;  Ardeaco  Oil  Co.  b.  GilsoQ,  63  Pa.  146 ;  Conch  b.  Watson  Coal  Co.  46  la. 
17;  Hardy  E.  Carolina  R.  Co.  76  N.  C.  5.  — A  master,  by  joinine  in  the  work,  does 
beonne  not  free  from  liability  as  a  fellow-servant.     Wilson  c.  Merry,  L.  R.  1  tjc-  & 

I  Osborne  r.  Knox,  Sx.  R.  Co.  SB  Me.  49 ;  nnless  the  assisCaDce  was  rendered  in  a 
tiaoaaction  of  common  interest  to  master  and  volmiteer,  with  the  former's  assent,  as  in 
getting  coal  other  than  at  the  nanal  place,  which  was  crowded,  Holmes  b.  N.  E.  R.  Co. 
L.  R,  4  Ex.  J54 ;  6  Ex.  123  ;  or  in  loading  his  box,  the  number  of  porters  being  insDlB- 
dent.  Wright  b.  London.  Ac  R.  Co.  L.  R.  10  Q.  B.  398 ;  I  Q.  B.  D.  252 ;  or  in  clearing 
SDOW  from  a  railroad  track,  Bradley  v.  N.  Y.  &c.  R.  Co.  62  N.  Y.  99.  — K. 

'  This  is  equally  trae  of  a  shipowner  and  a  pilot  whom  the  former  was  compelled 
to  hire.  Smith  r.  Steele,  L.  R.  10  Q.  B.  125 ;  as  well  as  where  a  colliery  engaged  A.  to 
complete  a  shaft,  supplying  the  sMam  while  A.  employed  and  paid  the  wortunea,  and  a 
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employer  will  be  held  responsible  to  a  servant  injured  by  the  act 
of  a  fellow-aeivant,  if  the  injury  was  caused  by  the  fellow-Ber- 
vant's  UBing  insufficient  or  unsafe  materials  which  were  supplied 
to  him  by  the  employer.  (&)  If  the  master  has  a  general  man- 
ager who  employs  the  servants,  standing  in  the  place  of  the 
master,  be  is  to  be  treated  as  the  agent  of  the  master,  and  not  as 
a  co-servant,  and  if  he  does  not  hire  careful  servants  the  master 
is  liable  as  if  be  hired  improper  servants  himself,  (c)  ^  There 
have  been  of  late  many  cases  under  the  rule  exempting  an  em- 
ployer from  liability  for  injury  to  a  servant  from  a  co-servant; 
and  there  seems  to  be  a  teadency  to  limit  the  rule  to  cases  where 
'  the  injured  servant  was  engaged  in  a  common  business  with  the 
iuflicber  of  the  injury,  so  that  he  would  have  an  opportunity  of 
preventing  by  due  care  his  fellow-servant's  negligenca  (ci;) '  It 
has  been  held  by  an  application  of  the  general  rule  that  a  servant 
of  a  railroad  company  is  not  entitled  to  the  same  remedy  for 
injuries  sustained  as  a  passenger,  (cd)  But  such  a  company  was 
held  liable  to  a  repairer  of  their  road  injured  by  oars  running  out 
of  line.(«) 

[In  England   and  many  States  of   this  country  statutes   give 
under  certain  circumstances  a  right  of  action]  for  injury  caused  by 

(£)  RoWn  V.  Smith,  a  H.  &  N.  313,  Staih  It.  Co.  L.  R.  I  Q.  B,  41 T ;   Nash- 

(c)  Walker  o.  BoUing,  sa  A^a.  294;  villa  R.  R,  Co.  v.  EUiot.  I  Cold.  611.     See 

Loouville  R.  R.  Co.  v.  CoIHub.  S  Darall,  also  Stewart  v.  Harvard  College,  la  AUea, 

1 14 :  Feltham  V.  England,  Law  Rep.  a  Q.  BB  ;    Cooper  n.    Hamilton  Man.   Co.   IS 

B.  33j  Murphy  v.  Smith,  19  C.  B.  (h.  a.)  Allen,  193;  Felch  b.  Allen,  98  Maaa.  573; 

361.  Andenon  u.  New  Jersey,  ic  Co.  7  Kob. . 

(cc>  Cooper  v.   MnUina,  30  Ga.    146.  611 ;  Sbank  t>.  Northero  R.  R.  Co.  aS  Ma. 

And  fee  as  to  the  general  role,  Catawina  463 ;  Rohback  e.  Pacific  R.  R.  Co.  43  Ho. 


R.   R.   Co.   D.  Armatrong,  49  Pa.   186;  187. 

Schnlti  V.  Padfic  R.  R.  Co.  86  Mo.  13;  (cdj  Weg«r  ti.  Penn.  R.  R.  Co.  S5  Fa. 

Colambni,   &r.  R.   H.  Co.  v.  Arnold,  31  460, 

Ind.  174;  Doaaldeon  d.  MUsbaippi  R.  R.  (ce)  Haines  v.  Eaat  Tenn.  R.  It.  Co.  3 

Co.    IS    la.  seO;     Morgan    v.   Vale  of  Cold.  aaa. 


)r  under  A.'a  control,  hnt  paidbytlie  colliery,  Ronrke 
.  D.  6ft6 ;  a  C.  P.  D.  205.  See  Allen  o.  New  Gaa  Co. 
1  Ex.  D.  391.  Bnt  a  person  employltucnittatet  mechanic*,  each  of  whom  was  to  farnigh 
the  meD.  tools,  and  tackle  for  his  work,  in  not  liable,  if  not  negligent  in  their  selection, 
to  a  servant  al  one  for  an  iniurr  canMd  by  imperfect  tackle  furnished  by  the  other. 
Harkins  B,  Standard  Snirar  KeSnery,  122  Mass.  400.  See  Johnson  r.  Boston,  lis 
Mau,  114.  — K. 

'  A  corporation  president  is  not  a  coeerrant,  Smith  v.  Oxford  Iron  Co,  13  Vroom, 
467  ;  bat  contra  of  a  "  mauaKer,"  Wilson  u.  Merry,  1  Sc.  ft  Dir.  App.  326 ;  of  a  "  vice- 
principal  "of  a  colliery,  Mowells  n.  Landoro  Stael  Co.  L.  B,  10  Q.  B.  B2;  and  of  a 
"foreman,"  O'Connor  v.  Roberta,  ISO  Mass.  337;  Zeigler  o.  Day,  123  Mass.  153;  Ma- 
lone  V.  Hathaway.  64  N.  Y,  S.  —  K. 

"  A  hrakanian  and  an  inspector  of  iolling«loek,  Wonder  n.  Baltimore.  33  Md.  411  ; 
the  conductor  and  engineer  of  the  same  train,  Dow  v.  Kansas,  &c.  K.  Co.  S  Kan.  643 ; 
Bammerhays  v.  Kansas,  &c.  R.  Co.  3  Col.  4S4 ;  Ragsdale  v.  Memphis  B.  Co,  59  Tenn. 
436 ;  a  construction  train  conductor  and  a  laborer,  McGowan  v.  St.  Lonia.  ftc  R.  Co. 
61  Mo.  538 ;  and  a  station-master  and  engineer,  Evans  r.  Atlantic  B.  Co.  63  Mo. 
40,  have  been  held  co  servants.  —  K. 
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ft  co-emplaj^ ;  but  under  [such  Btatntea]  it  ia  held  that  the  employ- 
ing company  is  not  bound  to  extraordinary  diligence,  (e/) '  From 
lecent  cases  it  would  aeem  that  the  general  rule  is  now  much 
modified.  If  the  injury  was  caused  directly  by  the  negligence  of 
the  employer,  he  would  undoubtedly  be  responsible,  and  in  a 
case  where  the  superintendent  of  an  iron  company,  caused  injury 
to  a  fellow  workman  by  employing  a  dangerous  explosive,  it  was 
held  that  the  negligence  of  the  superintendent  was  the  negligence 
of  the  employer,  {eg)  An  employ^  injured  by  n^ligeoce  of  a  fel- 
low employ^,  claimed  that  this  person  was  notoriously  negligent 
and  incompetent ;  but,  as  it  appeared  that  having  this  knowledge 
he  continued  in  this  employment,  it  was  held  that  be  took  the 
risk  on  himself,  and  the  employer  was  not  liable.  (cA) 

The  master  is  under  no  legal  obligation  to  give  a  testimo- 
nial *  of  character  to  hia  servant  If  he  does,  it  will  be  pre-  "  44 
snmed  that  he  speaks  the  truth,  or  what  he  believes  to  be 
true ;  and  therefore  if  he  says  what  injures  the  standing  and  pros- 
pects of  the  servant,  and  this  turns  out.  not  to  be  true,  the  master 
is  nevertheless  not  liable,  unless  the  aervant  can  prove  that  the 
falsity  was  uttered  in  malice,  {d)  Such  is  the  £ngliah  rule ;  but 
it  may  be  supposed  that  in  this  country,  if  the  master  is  proved 
to  have  said  what  is  untrue,  he  would  be  responsible  for  any 
injury  arising  therefrom  to  the  servant ;  at  least  unless  he  could 
satisfy  the  jury  that  he  spoke  from  sufficient  cause,  and  not  from 
malice. 

In  order  to  constitute  a  contract  of  hiring  and  service,  there 
must  be  a  mutual  engagement,  on  the  one  part  to  serve,  and  on 
the  other  to  employ  and  pay.  (e)  But  these  engagementa  cannot 
always  be  implied  one  from  the  other,  or  measured  one  by  the 
other.  If  a  servant  agrees  to  serve  for  a  term  of  two  years,  and 
the  master  only  agrees  to  pay  so  much  weekly,  the  master  is 
under  no  obligation  to  keep  or  employ  him  daring  the  two  years, 

(c/*)    HODt  B.  CUOgD,  £«.  I 
b.363. 

{tg\  Lftlor  c.  r.  B..  &c  R. 
401  ;  npelmnn  v.  Fisher  Iron  Co.  56  Baib.  other  person,  during  twelve  months,  and 
HI ;  Lonisrille,  &c  R.  B.  Co.  v.  Vilbem,  so  on  fioin  twelve  mouCha  to  twelve 
6  Bnsh,  ST4.  monlhi,  until   B.  should   pvt   notice   of 

(cA)  Dkvis  V.  Detroit,  Jbc.  fi.  B,  C^  SO  quitting.  HM,  that  such  agreement  waa 
Kich.  los.  ijivalid  under  the  statute  of  fnuds  for 

id)  Rogers  r.  ClifMn,  3  B.  &  P.  591 ;    want  of  mntnaat;. 
EdmoiMOn  v.  Stepbensou,  BnlL  N.  F.  8 ; 
WeUhentOD  v.  Hawkins,  I  T.  B.  HO. 
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but  only  to  pay  so  much  while  he  does  employ  him.(f) 

*  45   But  where  the  contracta  are  mutual,  and  cover  *  the  same 

ground,  for  both  parties,  then  the  master  has  at  once  a  right 
to  require  the  servant  to  enter  upon  the  discharge  of  his  duty  dur- 
ing the  term,  and  the  servant  has  a  right  to  require  the  master  to 
employ  him  during  the  whole  of  the  term. 

Like  other  agreements,  a  contract  for  labor  and  service,  if  not  to 
be  perfoTuied  within  a  year,  is  within  the  statute  of  frauds,  and 
if  by  parol,  is  wholly  void,  ig)  And  if  the  contract  of  service  is 
b^un  within  a  year  from  the  making  of  it,  but  by  the  terms  of 
the  agreement  is  not  to  be  completed  within  that  time,  it  is  within 
the  statute  and  void.  (A.)  It  must  be  certain,  however,  from  the 
terms  of  the  contract,  or  be  necessarily  implied  therefrom,  that 
the  contract  cannot  be  performed  within  a  year,  or  it  will 
"46   not  be  void,  (t) '    This  subject  will  be,  however,  *  considered 

(/)  Id  Wniianuon  v.  Taylor,  9  Q.  B.  the    bnaiDMi   for   Chi«e   or   two   ;ovt, 

ITS,  by  an  agreement  betirceii  the  defend-  though  the  defenilant  was  boend  bv  the 

ftnt  and  plaintiff,  the  defeadaDt,  beinK  the  expcen  woidi  to   pay  the   plaintilt  the 

owner  oE  a  colliery,  retainedanil  hired  the  Btipulated   wages   daring   those    peiioda 

plaiutitf  to  hew,  work.  &c.,  at  the  collieiy,  Teapectivelr,  if  the    plamtiS  performed, 

for  wages  at  certain  rates  in  proportion  or  was   ready  to   perform,  the  condition 

to  the  work  done,  pavuble  oace  a   fort-  precedent   on    his    part.      See  Dana    e. 

night;   and  the  plaintiff  agreed   to  con-'  Sayles,  5  Q.  B  esS;  Pilkington  u.  Scott, 

tinne  the  defendant's  servant  daring   all  15  M.  &  W.  GST ;  Eldertoa  r.  Emmens,  6 

times  Che  pit  should  be  laid  off  work,  and,  C.  B.  160;  Rust  v.  Nottidge,  16  R.  L.  & 

when   reqoired    |except  when   prevented  G.   170,  8.  o.  )  E.  £  B,  99;    Regiok  v. 

by  nnavoidable  csuk),  to  do  a  lall  day's  Welch,  SO  E.  L.  A  E.  Si,  b.  o.  S  £.  &  B. 

work  on  everr  working  day.      Held,  that  357. 

the  defendant  was  not  obliged  by  this  (gj  Bracegirdle  e.  Ueald,  1  B.  &  Aid. 
contract  to  employ  th«  pUintiS  at  reason-  733,  Inthiscaaethecontractwaa  byparol 
able  times  for  a  reasonable  natnber  of  on  the  STth  of  May.  for  a  year's  service 
working  daj'S  dnriug  the  term.  In  Asp-  from  the  aoth  of  Jane  following,  and  was 
din  p.  AnMm,  S  Q.  B.  G7I,  bv  an  agree-  AfUvoid.  Se  also  Snelling  d.  Lord  Hunt- 
meat  between  the  plaintiff  and  defendant,  ingfleld,  1  C,  KI.  &  R.  30;  Hinckley  v. 
the  plaintiff  anendlomannfactnre cement  Sonthgate,  II  Vt.  458;  Tottle  c.  Swstt, 
for  the  defendant,  and  the  defendant,  on  31  Me.  5SS;  Oddy  f.  Jsmes,  48  N.  Y.  6B5; 
condition  of  the  plaintiff's  performing  SatcUfTe  v.  Atlantic  Mills.  13  H.  I.  480. 
•och  engagement,  promised  to  pay  him  (A)  Id.;  and  see  I'itrher  e,  Wilaon,  S 
£4  weeUy  during  the  two  years  following  Mo.  46 ;  Drummond  v.  Bnrrell,  13  Wend, 
the  date  of  the  agreement,  and  £5  weekly  307  ;  Sqnire  i>.  Whipple,  1  Vt.  69  ;  Birch  v. 
daring  the  year  oext  following,  and  also  Earl  of  Liverpool,  9  B.  &  C.  393. 
to  receive  him  into  partneiship  as  a  maDa-  (t)  A  parol  agreement  to  Mtor  for  a 
factarer  of  cemeat  at  the  expiration  of  company  "for  the  term  of  five  years,  or.'io 
three  years;  and  the  plaintiff  engaged  to  long  ai  A.  thall  amtitiue  la  be  agrnt  of  Ott 
instruct  the  defendant  in  the  art  of  mann-  CDm^njr  "  is  not  void  nnder  the  statnte,  aa 
factnring  cement.  Each  party  botiad  it  might  hant  been  completed  within  a  year, 
himself  in  a  penal  snm  to  folfll  the  althouKh  in  some  contingencies  it  might 
agreement,  llie  defendant  afterwards  extegiT  beyond  a  year.  Koberti  o.  Hock- 
covenanted  by  deed  for  the  performance  bottom  Company,  T  Met.  4T.  — Thia  con- 
of  the  agreement  on  his  part.  H^d,  that  stmction  of  the  atatate  is  supported  also 
the  stipulations  in  the  agreement  did  by  the  cases  of  Kent  c.  Kent,  18  Pick.  569; 
-  -  '--  -  implied  covenant  that  the^  Peters  v.  Westborongh.  19  Pick.  364; 
nld  em] '        ■       ■■   —  ■  ..        .     „       , 


defendant  should  employ  the  pl^ntifl  in     W611I  v.  Uorton,  4  i>ing.  40.  —  In  Broad- 

'  It  was  sud  in  Cawthome  e.  Cordrey,  IS  C.  B. 
for  one  year,  to  begin  the  day  after  the  contract  w 
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more  fally  in  the  second  part  of  this  work,  in  the  chaptar  upon 
the  statute  of  frauds. 

A  nice  distinction  is  taken  in  some  cases  between  the  presump- 
tions which  arise  where  serrice  is  rendered  -to  a  etrenger,  and 
where  it  is  rendered  to  near  relations.  In  general,  wherever  ser- 
rice is  rendered  and  received,  a  contract  of  hiring,  or  an  obliga- 
tion to  pay  will  be  presumed.  (O     But  it  is  said  hot  to  be  so 

well  e.  Getman,  S  Denio,  87,  !t  wu  held,  Mtion  for  whicb,  he,  A.  O,  B.,  wu  toliar« 
that  a  jMnd  agreement  vhich  i>  not  all  the  proceedB  of  said  land  three  yean, 
wholW  to  be  penomed  within  one  ;ear,  except  the  two  acres  Snt  seeded  down, 
ii  T<^d,  tbongh  some  o{  the  itipnlationi  A.  G.  B.  awiKned  verbally  his  interent,  to 
are  to  be  execntad  within  the  year.  And  the  extent  of  half  the  contcact,  to  H.,  who 
■nai/eDer  J3eanbbjr,J.,  it  isToidalthoDgh  verbally  asiigned  said  half  to  C.  B. ;  aiA 
one  of  the  partiee  la  to  perform  every  H.  and  C.  B.  respectively  agreeing  verb- 
thing  on  hia  part  within  the  year,  if  a  illy  to  perform  one-hnlf  of  the  cnntrart. 
longer  time  than  a  year  is  itipiilated  for  A.  G.  B.  and  C.  B,  commence  the  pei^ 
the  perfornuuice  by  the  otber.  Bnt  in  forraance  uf  the  contract,  but  do  not  corn- 
Cherry  E>.  Ileming,  4  Exch.  631,  it  was  plete  it.  S.  snei  A.  G.  B.,  and  recovers 
kdd  (aSSrming  Konnellan  d.  Read,  3  B.  &  uamages,  for  Don-performance,  which  are 
Ad.  899),  that  in  the  4th  section  of  the  pdd  by  A.  G.  B.  H.  being  called  npon 
ttatote  of  frauds  the  words  "  not  to  be  dj  A.  G.  B.  for  half  of  the  damage*  so 
performed  within  the  space  of  one  year,"  recovered  and  puid,  pays  the  same  to  him, 
mean.  "  nottobeperCormed  DneitAerii'ffc."  and  then  commenceii  a  snit  for  the  same 
and  that  the  contract  in  qnestion  having  against  C.  B.  —  It  was  ktid,  that  the  con- 
been  performed  on  one  side  within  a  year  tract  between  them  (H.  and  C.  B.)  wan  void 
from  the  mailing  thereof,  the  case  was  not  by  the  stitnte  of  frands,  and  that  he  waa 
within  the  itatnCe.  —  So  in  Herrin  v.  Bnt-  not  entitled  to  recover.  —  See  also  Koberts 
terfl,  SO  Me.  119,  the  law  on  this  subject  e.  Tncker,  3  Kxch.  632. 
is  thna  laid  down  :  where  by  the  terms  of  {{)  Phillips  b.  Janet.  1  A.  &  E.  OSS, 
a  contract  the  time  of  iw  performance  Lord  Denman.  See  Peacock  d.  Peacock, 
was  to  be  extended  hevond  a  year,  it  is  S  Camp.  45 ;  Waterman  r.  Gitson,  9  La. 
within  the  statnte  of  brands,  though  a  An.  673.  In  Newel  b.  Keith,  1 1  Vt.  2U, 
part  of  it  waa  by  the  agreement  to  be  it  is  said,  that  if  personal  services  are 
performed  within  a  year.  To  bring  a  rendered  by  A  to  B  at  the  request  of  the 
can  within  the  statnte  of  frands,  it  mnst  latter,  an  action  will  lie  for  them,  nnless 
liave  been  expressly  stipulated  by  the  it  appears  from  the  whole  evidence  that 
parties,  or  it  must,  upon  a  reasonable  con-  they  were  designed  to  be  ffraliii'oui ;  and 
•tnictioD  of  their  contract,  appear  to  have  this  is  a  qnestion  of  fact.  —  So  where  one 
been  anderstood  hj  them,  that  the  coo-  peraon  has  by  frand  induced  another  to 
tract  was  not  to  be  performed  within  a  labor  tor  a  third  person,  the  latter  may  still 
year.  A.  G.  B.  contracted  in  writing  with  be  liable  for  the  work.  Lucas  v.  Godwin, 
S.  to  clear  eleven  acres  of  land  in  three  3  Bing.  N.  C.  737.  In  Peter  e.  Steel,  3 
years  from  the  date  of  the  contract,  one  Yeatea.  S50,  it  was  hfld,  that  aiuumpsit 
acre  to  be  seeded  down  the  (then)  present  would  lie  in  favor  of  a  free  negro,  (or 
•pring,  one  acre  the  next  spring,  and  one  work,  labor,  and  service,  against  a  person 
acre  the  spring  following;  aa  a  compen-  who  held  him  in  his  service,  claiming  him 

Statnte  of  Frauds  on  the  gronnd  that  the  law  excluded  fracttans  of  a  day  from  the 
compotation.  This  dictnm  was^ollowed  by  a  decision  in  Dickson  b.  Frisbee,  53  Ala. 
165,  In  Britain  v.  Roesiter,  11  Q.  B.  D.  133. the  court  held  that  such  acontract  made 
Saturday  for  a  year  beginning  tlie  following  Mondav  was  within  the  statute,  and  in 
referring  to  the  dictum  in  Cawthome  v,  Cordrey,  Sretl,  L.  J,,  said  :  "  'I'his  view  was 
fonnded  npon  a  Action,  namely,  that  the  law  does  not  take  notice  of  part  of  a  day.  1 
am  not  prepared  to  say,  that  under  like  circnmstanresone  might  not  follow  that  dictum 
and  carry  it  to  the  length  of  a  decision."  In  Billington  n.  Cahill,  SI  Hnn,  133.  the 
dictnm  in  Cawtbome  c  Cordrey  was  disapproved  and  a  decision  made  at  variance  with 
it,  Martin,  J.,  saying,  ''It  it  not  apparent  to  as  how  it  can  be  fairly  held,  that  a  contract 
for  a  fall  year's  eervice  can  be  performed  within  one  year  from  the  making  thereof, 
when  it  WM  made  on  a  day  previous  to  the  cummencement  of  the  year." 
VOL.  n.  i  49 


)vGoo'^lc 


*■i^                                    THE  LAW  OP  C0MTBACT8.  [BOOK  III, 

where  the  service  is  rendered  to  the  parent  or  uncle,  or  other  near 
relative  of  the  party,  on  the  ground,  that  the  law  regards  such 
services  as  acts  of  gratuitous  kindness  and  affection.     We  find 

American  authorities  which  recognize  this  distinction,  and 

*  47   particularly  where  in  grovrs  out  of  the  relation  of  parent  *  and 

child,  (k)  *   But  if  a  destitute  person  is  received  from  charity, 

u   k  Klave.      The  coort  laid  down   the  to  ntide  in  the  bmil/  of  her  fnthei  after 

geaeral  principle  that,  whera  oue  bj  com-  the  age  of  majority,  the  same  aa  before, 

paUion  doee  work  for  another,  wliom  he  the  law  impliea  no  obligMiou  no  the  pact 

u  under  an  legal  or  moral  obligation  to  of  herfathec  topajfor  hereervicee.     And 

■erve,   the  law  will  imply  and   raiae    a  the  eame  role  applies  to  cases  where  the 

Sromine  on  the  part  of  the  person  bens-  person  from  whom  the  compeDaation  (or 
ted  therebj>  to  make  himaroaKinable  rec-  serrices  is  claimed  took  the  plaiotiff  into 
ompense.  So  in  Higgins  e,  Breea,  9  Mo,  ha  family  when  fbe  was  a  child,  to  live 
497,  it  was  hdd,  that  when  a  married  man  with  him  till  «he  sbonld  become  of  age, 
represents  himself  to  be  a  widower,  and  and  she  conliuaea  after  that  time,  to 
thus  indaces  a  woman  to  marry  him,  his  reside  in  his  tamil;,  he  standing  in  loea 
wife  tieing  still  alive,  sucb  woman  may  parettii  to  her.  If  she  claim  pay,  it  is  in- 
recovec  of  him  for  het  genice*  daring  cnmbeat  on  her  to  show  that  the  services 
BDch  time  as  she  may  live  with  him.  —  were  performed  nnder  sach  circamstances 
And  generally  where  labor  is  performed  as  to  justify  an  expectation  on  the  part  of 
for  the  beneSt  of  another  withont  bis  both  that  pecDiiiary  compensation  would 
express  reqneat,  yet  if  he  knows  of  the  be  required.  The  right  to  compenMtion 
work,  and  tacitly  aaseata  to  it.  an  implied  for  services  iu  such  cqses  most  depend 
piumise  will  arise  to  pay  a  reasonable  apou  the  circumstances  of  each  particnlat 
compensation.  James  n.  Bixby,  II  Mass.  case.  See  also  Fitch  v.  Feckham,  IG  Vt. 
31 ;  Farraington  Academy  v.  Allen,  U  150;  Weir  i<.  Weir,  3  B.  Mon.  847;  AJ- 
Mat*.  173;  Hart  a.  Keiw,  41  Mo.  441 ;  fied  v.  FiCzjames,  3  Esp.  3.  In  Guild  d. 
Lipe  D.  Eisenlerd,  3S  N.  Y.  319  ;  HcMillan  Gnild,  IS  Pick.  130,  the  law  on  this  point 
0.  Page,  71  Wis.  655.  So  where  one  em-  is  Ihnssummed  up  by  .Siaw.  C.  J. :  "The 
ploys  the  slave  of  another  the  law  implies  point  is,  whether,  where  a  daughter,  after 
a  promise  to  pay  the  master  tor  the  sei^  arrivinfc  at  tweuty-^ne  yean  of  age,  being 
vices  of  the  dare.  Cook  e.  Ilnsted,  13  nnmamed,  continues  to  reside  in  her  fa- 
Johns.  IBS.  ito  of  an  apprentice.  Bowea  ther's  family,  performing  such  useful  ser- 
B.  Tibbetts,  7  GreenI,  437.  But  labor  vices  as  it  is  customary  for  a  danghter  to 
and  service  voluntarily  done  by  one  for  perform,  and  receiviae  such  protection, 
another  withont  his  privity  or  consent,  sobsisCeace,  and  sapplies  of  neceesariea 
however  meritorioos  or  beneflcial  it  may  and  comforts,  as  is  aaaal  for  a  danghter  to 
be  to  him,  as  in  saviof  his  property  from  receive  in  a  Other's  familv,  the  law  raises 
tleatmction  by  fire,  affonls  uo  CTOunds  fur  any  preanmption  that  she'  is  entitled  to  a 
an  action,  fiartliolomew  v.  Jackson,  SO  pecuniary  compensation  for  sncb  service*, 
Juhns.  aS;  Morris  p.  Barnes,  35  Mo,  41S.  and  whether,  after  proving  these  facts,  the 
So  if  a  workman  be  employed  to  do  a  burden  of  proof  is  on  the  defendant  to 
particular  job,  and  he  chooeo  to  perform  show  that  the  services  were  performed 
some  additional  work  without  consaJting  without  any  view  to  pecuniary  compansa- 
his  employer,  he  cannot  recovar  for  such  tion.  Some  of  the  court  are  of  opinion 
additional  work.  Hort  v.  Norton,  I  Mc-  that,  as  it  is  the  ordinary  presumption,  be- 
Cord,  22.  See  also  ante,  vol.  i.  p.  "IBS,  tween  strangers,  that,  npoii  the  perform- 
ed lej.  Kveu  it  it  is  agreed  between  the  ance  of  useful  and  valnablo  services  in  the 
parties  that  certain  work  shall  be  done  family  of  another,  it  is  npon  an  implied  ' 
crniIui(oii«^y,snchcontractiB  niK^ni pactun,  pramise  to  pay  as  mncb  as  snch  sen-icea 
and  the  party  is  not  bound  to  perform  Itj  are  reasonably  wortK,  so.  after  the  legal 
although  it  is  said  that. if  he  once  enter  jwriod  of  emancipation,  the  law  raises  a 
npon  the  performance  of  such  contract,  similar  implied  promise  from  a  father  toa 
he  is  bound  to  coinplete  it.  See  Rulgera  daughter.  Other  members  of  the  court 
D.  Lucet,  2  Johns.  Cas.  92,  n.  (aded.)  are  of  opinion  (conflniiig  the  opinion  to  the 
(t]  In  Andrtu  p.  Fueter,  17  Vt.  S5S,  it  case  of  daughters,  and  exprasning  no  opin- 
was  held,  that  where  a  danghter  continues  ion  as  to  the  case  of  sous,  laboring  on  the 

'  It  is  DOW  well  settled  that  services  to  one's  family  give  rise  to  no  inference  that 
payment  was  to  be  made  for  them,  and  there  can  be  no  recovery  on  an  implied  con- 
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pmrided  with  necessaries  and  set  to  work;  he  is  under  no 
pbligatioQ  *  to   remain,  nor  has  he   an^  claim   lor  wages,    *  46 

him,  or  MhenriM  in  ihe  wrfire  of  a  fe-  relation  of  father  and  cfaUJ  snlwiBU,  the 

tber)  thai  the  prtdonced  TMidence  of  a  f^nnd  for  thAt  presamptiun  faiU."    See 

danghter   in   her    fotJier'B'  &iDilj,   after  to  the  mme  effect,  Dye  v.  Kerr,  tS  Barb, 

twenty-ooe,  performing  her  share  in  the  444 ;  Ridgwav  v.  English,   3  N.  J.  409 ; 

ordinar;  labom  of  the  tamilv,  and  receiT-  Swirea   v.  Vanoai,  5  W.  &  S,  3ST ;   tie- 

ing  the  protection  ind  sappliea  coatem-  fnutce  ii.  AoBtin,  9  Penn.  St.  309 ;   Steel 

pitted  in  Ihe  Bnppneed  caM,  ma;  well  be  c.  Steel,  I!  id.  64;  I.tu]tz  f.  Frey,  14  id, 

•econnted  for,  upon  conaideratiUDi  uf  mn-  SOI  ;  Zeibe  e.  MiUer.  IG  id.  48B';   Kesor 

tiuil  kiodnen  and  good-will,  aud  matnal  t>.  Johtunn,  I  Cart.  (Ind.)  100;  Humey  r. 

comfort  and  convenience,  without  presDm-  Itonndtree,  1   Bnsb.  L.    UU;  Fartlow  v. 

ilig  that  there  waa  anj'  understanding,  or  Cooke,  2  K.  I.  451 ;  Davia  v.  Goodeuow,  1 

any  expectation,  that  peconiary  compen-  Williams,  715  ;   Candors'  Appeal,  S  W.  & 

•ation  was  to  be  made;  that  proof  of  these  S.   913.    So  an  action   canuut   be  UMD- 

&cM  alone,  therefore,  does  not  raise  an  tained  for  services  performed  with  a  view 

implied  promise  to   make  an/  pecuniary  to  a  legacy,  and  not  in  expectation  of  a 

compensation  for  such  services,  or  throw  reward  in  the  nature  of  a  debt.    See  (Is- 

on  the  defendant  the  harden  of  proof  to  bom  t>.  Governors  of  Gny's  Hospital,  Stra. 

abov,  affirmatirely,  that  the  danghter  per-  TS8;  Le  Sager.  Conssmaker,  1  Kep-IBB; 

formed  theeecviceagtatnitunalv.aod  with-  Lit^e  r.  Dawson,  4  Dallas,  111^  Lee  r. 

OM  any  expectation  uf  recelvin'f^  wagei  at  I.«e,  6  G.  &  J.  309.    Nor  will  an  action 

pecticii»fy  compensation,  bnt  with  a  view  for  work  and  labor  lie  for  services  per- 

to  Um  share  she  might  hope  to  receive  in  funned  noder  a  contract  of  apprenticeship 

*■ —  »-•■•—' '-'■-1   or  otherwise."     The  which  before  expiration  of  the    service 

y  divided  on  this  qoes-  tarns  out  .to  be  void.  Maltbv  c.  llarwood. 
.  decide  it ;  bnt  thav  were  12  Barb.  473.  But  wh«r«  one  party  baa 
nnanimuDS  in  tne  opinion,  that  in  all  such  rendered  services  for  another,  and  it  is 
earns  the  question  most  be  determiaed  by  manifest  from  the  cirrumstaneeii  of  the 
6te  jury,  on  all  the  circnmstaauee.  whether  case  that  it  was  understood  by  both  par- 
there  was  an  implied  request  for  labor,  ties  that  coiupeDsation  should  be  made  by 
and  an  implied  promise  of  repayment  or  will,  and  none  is  mnde,  an  action  will  lie 
Bot.  Id  King  v.  Sow,  I  B,  &  Aid.  Ii9,  a  to  recover  the  value  of  such  services. 
lemale  natnr^  child  was  hired  for  a  year  Martin  v.  Wright,  13  Wend.  460.  See 
In- the  wife  of  its  reputed  father,  and  con-  also  Neal  d.  Gilmore,  '9  Pa.  4il.  In 
tinned  doing  the  honsehold  vork  for  three  Eaton  d.  Benton.  3  Hill  (N.  Y.),  5TG,  it  is 
ynun;  but  after  the  &rat  year  no  wa^^  said,  that  one  who  has  served  another  in 
were  paid,  nor  was  there  any  new  contract  expectation  of  a  testamentary  provision, 
of  hiring.  Held,  that  the  sesBiona  were  and  to  whom  the  latter  snbseqoenUy  de- 
warranted  in  llnding  that  after  that  time  vises  a  portion  of  his  estate,  cannot  main- 
abe  did  not  continue  on  the  terms  of  the  tun  a  suit  for  snch  services  agaiiAt  the 
ongtnal  contract-  And  Baileg,  J.,  said  :  execntors.  The  general  rule  seems  lo  be, 
"  Where  the  parties  are  not  related,  it  that  a  legacy  left  t>y  a  debtor  to  his  credi- 
may  fairly  be  presumed,  from  a  continn-  tor.  which  in  amonnt  is  equaltoorgreater 
ance  in  the  service,  that  the  terms  on  than  the  debt,  shall  be  presumed  to  be  in 
which  they  continae  are  the  same  as  dur-  satisfactioD  of  it. 
ing  the  preceding  year.    Bot  where  the 

tract.  It  has  been  so  held  where  a  daughter  after  Incoming  of  age  continned  to  do 
work  in  her  father's  or  mother's  family.  McGarry  v.  Roods,  73  la.  363;  Smith  c. 
Smith's  Adm.  30  N.  J,  Eq.  564 ;  Harshberger's  Adm.  c.  Alger,  31  Gratt.  5!.  Or  a 
son  for  his  father.  Zimmerman  v,  Zimmerman,  139  Pa.  339.  Or  a  srandson  for  his 
graiid^her,  Mover's  Appeal,  113  Pa.  390.  Or  a  son-in-law  for  his  Ather  or  mother 
m  taw,  Coe  p.  M'agor,  42  Mich.  49  ;  Bonney  b,  Haydock.  40  N.  J.  Eq.  513  ;  Sawver  n. 
Hebud's  Eat.  M  Vt.  37S.  Or  a  niece  for  her  nnole,  Wall's  Appeal,  11 1  Pa.  466.'  The 
rule  i>  based  not  simply  on  the  relationship  between  the  parties,  hut  on  the  fact  that 
tbe  daimant  while  rendering  the  services  was  a  memtier  of  the  family  of  the  person 
to  whom  Bervicee  were  rendered,  and  it  has  been  accordingly  held  that  excvpt  by 
■'" •  endeied-  ■  ■■ 


re  aqnally  d 

did  not  deci< 


tbe  daimant  while  rendering  the  services  was  a  memtier  of  the  family  of  the  person 

to  whom  Bsrvicee  were  render 

•zpteea  contract  stepchildren  ci 

had  taken  tbem  into  his  family,  Gerdee  e.  Weiser,  M  la.  991,  993 ;  Brown's  Appeal, 


a  contract  stepchildren  cannot  recover  for  servicea  rendered  to  a  stepfather 


111  Fa.  IB.  Mor  a  girl  taken  from  a  charitable  inatitntion  for  servii-eK  rendered  t<: 
"«  who  had  taken  bar  into  his  family  and  boanted,  clothed,  and  educated  her,  Wright 
***  — '~Ba,  93  ind.  103.    Nor  a  fuher  for  aetricea  rendered  a  son  in  whoae  liuiulj 
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unless  there  be  some  express  agreement,  or  (me  may  be  implied 
from  the  peculiar  circumstances  of  the  case. 

A  person  who  seduces  a  servant  away  from  the  service  of  bis 
master  or  employer,  is  liable  in  an  action  for  damages.  Although 
this  principle  has  been  less  positively  settled  by  adjudication  in 
this  country  than  in  England,  we  have  uo  doubt  of  it  as  a  rule  of 
law.{0 

In  some  cases  very  liberal  presumption  of  payment  is  made  in 
favor  of  the  master;  as  where  the  servant  has  left  his  master 
for  a  considerable  period;  and  where  it  is  usual  to  pay  wages 
weekly,  (m) 

As  the  contract  of  service  is  mutual,  the  employer  has  a  claim 

(I)  Loniler  V.  Gye.  SO  E.  L.  &  E,  16S  i  mt  the  espirMion  at  the  time  for  which  he 
B.  c.  S  K.  &  B.  316;  Keoue  v.  BoycoM.  3  urijpnalty  bired  himself,  although  the  ser- 
H.  BL  511 ;  Hart  u.  Aldridge,  Cowp.  51;  vaat  hut  oat  at  the  time  any  intenlion  of 
Buwen  II.  Hall,  6  Q.  B.  D.  333  ;  Jones  a.  then  quitting  hia  master.  Kiuhol  v.  Martvn, 
Bli>cker,  43  Ga.  331  ;  Dickson  e.  Dickaoii,  3  Kep.  734.  The  contract  uf  liiring  W 
33  La.  An,  1381 ;  Bixby  v.  Dnnlap,  50  tween  the  servaiit  and  bis  former  matter 
N.  U,  366  ;  Haakins  d.  lioyater,  70  N.  C.  mnat  have  been  binding,  in  order  to  ren- 
601.  See  also  Petan  u.  Lord,  18  Codq.  der  oae  enticing  him  Kwiijr  liable  theiefui. 
337  ;  Haight  d.  padi^lef,  15  Barb.  499 ;  Svkee  v.  Dixon,  9  A-  &  fc-  693.  The  dam- 
Walker  V.  CtoniD.  107  Mass.  SS5 ;  Joaea  ages  in  this  action  are  not  snch  aa  the 
II,  Rtwilev,  76  N.  C.  33S.  This  doctrine  master  Hnstained  at  lAt  time,  bat  auch  as  he 
WM  hild  at  Rin  pri'ui  by  Moitaa,  J,,  in  an  voald  nataraU/  sustain  from  the  learing 
iutereaCing  case  in  Massac hosetti,  a  few  of  his  emplojrmeiit,  Gnnter  e.  Astor,  4 
rears  since.  So  oiie  is  liable  for  coiitinn-  J,  B.  Moore,  13  ;  Dixon  i>.  Bell.  I  Stark, 
ing  to  employ  the  servant  of  another,  ^ter  !B7.  See  Haji  i>.  Borders,  1  Gilman,  46; 
Dutice,  althungh  tiie  defendaut  did  oot  McKay  r.  Brjison,  5  lied.  L.  316, 
himself  procnre  the  servant  to  leave  hig  (m)  See  Sisllen  e.  Norman,  4  C.  &  P. 
former  master,  or  know  when  he  em-  B1  ;  Locas  r.  Novosilieaki,  1  Esp.  396 ; 
ployed  him  that  he  was  the  servant  of  an.  Evans  a.  Birch,  3  Camp.  10.  Bnt  it  is  no 
other.  Blake  u.  Lanyon,  6  T.  R.  331.  evidence  of  payment  for  one  servant's 
Although  a  servant  is  hired  bj  the  piece,  labor  that  other  laborers  employed  by  the 
and  not  for  any  certain  time,  yet  an  action  party,  on  the  same  work,  at  the  same 
lies  for  enticing  him  away.  Anon.  Lofft,  time,  were  duly  paid.  Filer  i>.  Peeblen,  S 
493.  But  an  action  will  not  lie  for  indue-  N.  U.  226. 
ing  a  servant  to  leave  hia  master's  employ 

he  was  living,  Bostwick  ».  Boetwick's  Est.  71  Wis.  373,  NevertheleM  the  qnestion  is 
^ways  a  question  of  fact,  and  all  the  circnmstancea  of  each  case  may  be  looked  at  in 
order  to  flnd  the  intention  of  the.  parties.  In  Corrr  d.  Cany,  1 14  Pk.  367,  371,  it 
was  said  :  "  In  all  cases  except  that  of  parent  and  child  there  most  be  evidence  beyond 
the  relationship,  that  the  creation  of  no  debt  was  intended,  Whet«  the  paKies  are 
brother  and  sister,  the  sister  claiming  compensation  for  her  services,  the  burden  nf 
showing  family  relationship  or  other  caose,  to  exclnde  the  implication  uf  his  promise 
to  pay  lor  the  services,  is  npon  the  brother.  Because  uf  the  fact  that  thev  are  brother 
and  sister  less  Aidence  besides  wonld  be  required  to  establish  that  they  lived  together 
aa  a  family,  than  if  they  were  strangers.  If  he  shows  that  they  so  lived,  the  jary 
onght  tfot  to  And  an  implied  promise,"  If  there  is  an  express  contract,  of  couT«e,  in 
any  case  on  iKtion  upon  it  may  be  maintained.  Price  v,  Jones,  105  Ind.  543;  Collier  c. 
French,  64  la.  577  ;  Chadwick  «.  Devore,  69  la.  637  ;  Howard  «.  Rynearaon,  50  Mich. 
307.  Bnt  to  prove  an  express  contract  to  pay  for  services  rendered  hy  a  son  to  a 
father,  such  as  filial  duty  and  commun  humanity  required,  looae  declarations  of  grati- 
tude and  of  an  intention  to  compensate  are  insufficient.  Zimmerman  v.  Zimmerman, 
IS9  Pa.  339.  Seealso  as  to  the  necessity  of  clear  and  convincing  evidence  in  each 
cases,  Burgen  b.  Burgess,  109  Pa.  313 ;  Geary  v.  Geary,  67  Wis,  34S ;  Bostwick  v. 
Bottwick's  Est.  71  Wu.  373. 
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against  the  employed  for  his'n^lect  of  duty;  a&d  it  is  held  that 
the  employer  does  not  waive  this  claim  by  paying  the  seivant  and 
contiuuiDg  him  in  hia  service,  (mm)  * 


•SECTION  IL  *^ 

AFPKEHTICES. 

The  English  law  of  apprenticeship  grew  ont  of,  and  with  nearly 
all  its  incidents  rested  upon,  the  ancient  establishment  of  guilds, 
or  companies  for  trade  or  for  handicraft,  which  were  once  almost 
naiversal  throughout  Europe,  and  still  generally  subsist,  although 
much  modified  in  form  and  effect  No  one  could  pursue  a  trade 
fa  mechanical  occupation,  on  his  own  account,  who  was  not  a 
member  of  .such .  guild  or  company.  Nor  could  he  become 'a 
member  except  by  a  regular  apprenticeship. 

Hence,  a  change  of  trade  became  very  difficult ;  and  the  several 
companies  provided  with  great  care  against  such  increase  of  their 
numbers  as  should  render  it  too  difficult  for  all  to  find  occupation. 
Under  such  circumstances,  to  enter  upon  an  apprenticeship  which 
led  to  such  membership  was  to  acquire  a  support  for  life,  and  it 
was  usual  to  pay  large  fees  to  the  master.  This  custom  exists  in 
England  now  very  generally.  In  this  country  we  suppose  it  to 
occur  much  leas  frequently;  and  the  entire  freedom  of  employ- 
ment, and  the  absolute  right  which  every  person  has  to  engage  in 
what  business  he  pleases,  and  to  change  his  business  as  often  as 
he  pleases,  has  undoubtedly  operated  to  make  apprenticeships  less 
common  with  us  than  in  Europe.  In  some  parts  of  our  country 
they  are  comparatively  infrequent,  and  perhaps  in  none  are  they 
BO  necessary  or  so  aniversal  an  introduction  to  business  as  they 
still  are  in  England. 

The  contract  of  apprenticeship  is  generally  in  writing,  and  it     , 
has  been  said,  that  it  conld  be  made  only  by  writing ;  (n)  it  is 
also  most  frequently  by  deed  and  is  to  be  construed  and  enforced 
as  to  all  the  parties,  by  the  common  principles  of  the  law  of  con- 
tracts.    Usually  the  apprentice,  who  is  himself  a  minor,  and  his 

(M-)  StoddMd  B.  TieMlweU,  M  CtL         (n)  Petenv.  Lord,  18  Conn.SST. 

m. 

1  But  if  tn  emplojer  keap*  a.  hired  perton  thiunf[h  ft  term  ot  Berrice,  he  cannot  , 
Jadnet  hii  wagea  for  tima  lost,  or  oompel  him  to  male  it  ^ood.     BasI  d.  B;rae,  51 
Wia.  531.     Bea  PBiuuiylTUDi&  R.  R.  Co.  e.  Burt,  104  Pft.  36.  —  K. 
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father  or  gfiardian  with  bini,  torenant  that  he  shall  serve 

*  60    *  his  master  faithfully  during  the  term.     And  the  master 

covftiiants  that  he  will  teach  the  apprentice  his  trade ;  but 
it  is  said  that  the  indenture  is  not  made  invalid  by  the  omiasion 
to  specify  any  trade  or  profession  as  that  to  be  taught  (o)  He  also 
covenants  to  supply  him  with  all  necessaries,  and  at  the  end  of 
the  term  give  him  money  or  clothes.  31ight  informalities  would 
not  make  the  indenture  void.  Even  if  they  are  of  sufficient  mag- 
nitude to  have  this  effect,  the  indenture  will,  it  is  said,  prescribe 
and  measure  the  claim  of  each  of  the  parties  against  the  other,  if 
they  have  lived  under  this  indenture  as  master  aud  Bervant  (p)  It 
is  also  said,  that  the  apprentice's  consent  will  not  be  inferred 
from  his  mere  signature,  but  must  be  expressed.  (9) 

In  case  of  sickness  the  master  is  bound  to  provide  proper  medi- 
cines and  attendance,  (r)  At  common  law  the  infant  is  not  him- 
self responsible,  on  his  covenants  as  apprentice,  being  a  minor ;  {s) 
and  therefore  an.  adult  also  covenants  with  him;  and  at  the  age 
of  majority  the  infant  may  repudiate  the  contract  if  it  extends 
beyond  that  period.  The  master  cannot  transfer  his  trust,  or 
his  rights  over  the  apprentice,  (t)  He  has  no  right  to  employ  the 
apprentice  in  menial  services  not  connected  with  the  trade  or 
business  which  he  has  agreed  to  teach  him.  (u)  And  when  he 
neglects  to  take  due  chaise  of  the  apprentice,  the  parent's  or 
guardian's  authority  wijl  reviva(v) 

*  51       *  The  sickness  of  the  apprentice,  or  his  inability  to  le^m 

or  to  serve,  without  his  fault,  does  not  discharge  the  master 
from  his  covenants,  (w)  because  these  covenants  are  independent, 

(d)  Fowler  v.  Hollenbeck,  9  Barb.  SOS.  broken,  ud  the  fattier  is  liable.    Cnniin)r 

(;>)  Maltbj  v.  Uanrooil,  13  Barb.  473.  e.  Hill,  3  B.  &  Aid.  S7.     In  UiaK  v.  Gil- 

1f )  tlarpeT  v.  Gilbert,  5  Cnsh.  411.  mer,   6   Ired.  L.  4S0,  where  a   bov  wm 

(r)  Regina  d.  Smith,  8  C.  &  P.  193.  buimd  by  tiin  father  as  an  apprentire  to 

(i)  Cauiing  e.  Hill,  9  B.  &   Aid.   59.  a  copartnenhip,  to  be  taught  a  mechani- 

At  common  lair,  an  iudenture  of  apprea-  exi  trade,  aiid  the  father  Cook  away  the 

ticeship  wag  not  binding  npoD  an  lufant.  boy  before  his  time  wan  expired,  and  noon 

See  Oylbert    i-.   Fletrlier,  Cro.   C.   179;  afterwards  the  partnership  waa  diwulved, 

JenningK  n.  Pitman,  UntcoD,  63 ;  LylLy'a  the  period   of  apprenciceihip  boinr  still 

case,   7    Mud.    15;    McDowle'a    cane,  8  Doexpired,  it  was  held  by  a  majuntj  ot   ■ 

Johns.  331;  WhicW  f.   Loftna,  8   Mod.  the  court.  Ai<^n,C.  J..  t/i'MfntiN^.  chat  tba 

191.'    In   Woodruff   v.    Logan,   I    Eag.  persons  composing  the  partiieriihip  could 

(Ark,)  276,  it  was  said,  that  a  contract  only  recover  damages  fur  tlie  loss  uf  the 

of   apprenticeehip  wis  binding  upon   an  boy't  Mrrices  during  the  time  the  copait- 

iiifant,  as  being  for  his  beneSt ;  but  this  is  uenhip  cootinued,  and  not  afterwards, 

not  cousiatent  with  the  torrent  of  autbor-  (0  Fntrell  d.    Vaiin,  B   Irvd.   L.   i09; 

ity,  or  the  aoaWy  of  the  law.  —Bat  the  Tncker  v.  Magee,  IS  Ala.  99. 

father  might  tie  bound  on  the  covenants;  (n)  Commonwealth    s.   Ilemperly,    la 

and  it  would  be  no  defence  (o  an  action  by  Fa.  I.aw  Kep.  129. 

tbemaateragaiDsl  thefather.forthedeBer-  (d)  Commonwealth  v.  Conrow,  !  I^ 

tion  of  the  iufant,  that  the  infant  was  not  St.  403. 

.  l>onnd  by  the  indenture;  for  if  the  eon  does  (v)  Rex  b.  D«   Hales  Owoi,  1   Strm. 

not  chooK  to  do  that  which  the  father  99. 
covenanted  be  sbould  do,  the  covenant  is 
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and  he  takes  this  liability  oo  himself.  Kor  will  such  miscoadttct 
as  would  authorize  a  master  to  disobai^  a  common  servant,  die- 
charge  the  master  of  an  apprentice  from  bU  liability  on  his  coq> 
tract  (x)'  Bat  if  the  apprentice  deserts  from  his  service,  and 
contracts  a  new  relation  which  disables  him  from  returning  law- 
fully to  his  master,  Che  latter  is  not  bound  to  receive  him  again 
if  he  oSers  to  return,  (y) 

The  parties  who  covenant  for  the  good  behavior  and  continued 
service  of  the  apprentice  are  not  liable  for  trifling  misconduct ; 
but  it  seems  by  the  English  cases  that,  for  whatever  produces 
aubstantial  injury  to  the  master,  as  long-continued  absence, 
lepudiation  at  majority,  or  the  like,  they  are  liable,  (z)    *  But   *  62 

|s)  Winatone  d.  Lizui,  1  B.  &  C.  4ea  when  Iw  wu  Kbie  to  ntnrn  to  Q»  wrriM. 

So  in  Wise  r.  Wiliion,  1  Car.  A,  K.  AGS,  it  Siin«joinder,  that  soon  kfter  the  appren- 

«■■  Md,  that  a  penwn  baa  a  right  to  dia-  tice  enlisted,  the  defendant  refnaad  then, 

■iM  a  lervaal  for  miacondiict,  bat  has  no  or  ever,  to  take  him  back,  and  wholly  di»- 

right  to  tnrn  away  an  apprentice  becaoae  charged  him  from  hi*  wrvice.    Htid,  on 

he  miibebftTea ;  bat  Che  caae  of  a  j'onng  demurrer,  thai  the  enTrejoieder  waa  bad, 

man,  leveateeii  jean  old,  wlio,  nndei  a  not  beiug  a  aaflli^ient  anewer  to  the  rejoin- 

«riti«ii    wreement    not   nndei   aeal.    ii  der,  and  that  the  plea  waa  good,  aa  it  dia- 

plaDadwitn  aaamoiiM''fHip('iin^a«i'<t-  closed  aaofficient  excnae  for  non-perfucm- 

•at,"  and  with  wbam  apiemiomis  paid,  is  auce  of  the  deFendant's  covenant. 
■  CMa  lMtw«en  that  ol  appreoticeahip  and         (i)  Wright  v.  Gihon.  3  C.  &  P,  5B3, 

aarrioe ;  and  if  socli  a  person  on  aome  oc-  where  it  waa  heid,  that  the  Btayiag  one  bj 

Msiona  come  liome  inloxicatad,  tbia  a/iwt  an  apprentice  on  a  Snndaj^  eveniDg  be- 

will  IM*  jaatilj  tbe  soi^eoo  in  diamiasine  yoad  the  time  allowed  him.  is  not  such  an 

li^.      Bmt  if  tbe  "  pnpil  and  aaaiatant,  nulawfnl  abaenting  of  himself  as  will  en- 

bi'  MBfdoiing  the  aoop-bor  to  componnd  able  his  maswr  to  maintain  an  action  of 

IM  ni«diciiiea,  occaaion  real  dangn  to  the  covenant  sfainat  a  person  who  became 

•OTgeon's  practice,  this  wonld  JDatifjr  the  bonnd  for  the  due  performaoce  of  the  in- 

anrgeon  in  dianiiaaing  him.     And  Lord  denture.  In  Cuming  c  Kill,  3  B.  £  Aid.  59, 

DtimoH,    C.  J.,  in   Bamming  np,  said:  tbe  action  was  covenant  npon  an  iodent- 

"There  ia  a  giMt  diatinctiou  between  a  nre_  of   appreuticeship,    hy    the    master 

CMitimct  of  apprenticeship  and  a  contract  against  the  father ;  the  breach  aaiiigned 

^th  a  aervant.    A  person  haa  a  right  to  was,  that  tlie  apprentice  alwented  himself 

<Rsmis«  a  servant  for  miscondnct,  bnt  has  fnuu  the  aervice  ;  plea,  that  the  sun  faitli- 

ma  right  to  tnrn  awaj  an  apprentioe  be-  fully  served  till  he  auae  of  age,  and  that 

canae  ne  misbehavea."  be  then  avoided  tlie  indenture.   neld,that 

ir)  Hngbes  v.  Hamphnja,  S  B.  &  C.  this  was  no  answer  to  tbe  action.    Abboll, 

no,   whicE  was  canenant  by   the  father  C.  J.,  said  ;  "  I  am  of  opiuiou  that  the 

el  an  ^iprentke  against  the  master,  for  not  father  ia  liable  to  this  action.     He  cove- 

tiiliiiiB  and  pcoriding  for  the  appren-  nanta  that  the  aon  shall  faithfully  serre ; 

tice.     Hea,  that  np  to  a  cerUua  time  the  the  avoidance  of  the  appreuticeship  by  the 

defeaidaDt  did  teach,  &£.,  and  that  then  aon  during  the  term  caniiot  disrharge  the 

^  a|qitentice,  without  leave,  quitted  the  father's  covenant.     The  indentare  of  ap- 

dafemlant'B  aervice,  and  never  returned,  pteqtieeship  has  enlisted  in  this  form  for 

Bndioation,  that  on,  &c.  the  defendant  more  than  a  century,  and  has  been  in  nnl- 

refnaed    then,  or   ever,  to  receive  back  Venal  nse.    A  construction  haa  been  pat 

the  asprentkv,   and  thereby  discharged  upon  tbe  instmment  in  a  mart  of  law, 

him  nom   hia  service.     Bejoinder,   thai  in  the  case  cited  from  Douglas  (Braoch 

tie  ap}»«iilice  euiiated  aa  a  suldier,  and  d-  Ewington,  Duogl.  518).     I   da  not  see 

that  the  plaintilt  never  reanested  the  d»-  ai^  reason  to  dontlt  the  propriety  of  that 

frairhnt   to  reoeiTe  back  the  apprentiee,  dacisTun,  and  I   think,    therefore,    npon 

'  Bnt  where  the  matter'a  covenants  are  aubject  lo  the  express  proviso  that  the 
apprentice  ahall  obey  io  commanda,  and  give  his  services  entirelv  to  business  durinr 
Mwineea  boon,  the  master  may  dismiss  the  apprentice  for  wilful  disobedience  and 
hsUtual  Mfdact  of  dniiei.     Wwtvick  v.  Tbeodoi,  L.  B.  10  Q.  B.  2M. 
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it  seems  not  to  be  so  in  thia  country  under  our  common 
statutory  apprenticeships,  (a)  although  doubtless  phraseology 
might  be  adopted,  which  would  have  that  effect  Where  the 
indenture  can  be  constmed  oa  meaning  only  that  the  parent  oi 
guardian  sanctions  the  binding  of  the  apprentice,  and  does  nob 
bind  himself,  it  will  be  so  c(Hi8traed,  although  the  covenants 
may  seem  to  be  covenants  both  of  the  apprentice  and  of  the 
parent. 

Not  only  a  party  who  seduces  an  apprentice  from  his  service  is 
liable,  (b)  but  where  one  employs  an  apprentice  without  the  knowl- 
edge and  consent  of  his  master,  the  employer  is  liable  to  the 
master  for  the  services  of   the  apprentice,  although  he  did  not 

know  the  fact  of  the  apprenticeship,  (e)     It  may  be  added, 
*  53    *  that  if  an  action  be  brought  for  harborii^  an  apprentice 

against  the  will  or  without  the  consent  of  his  master,  the 
plaintifT  is  bound  to  prove  that  the  defendant  had  a  knowledge  of 

that  preis  thM  coDBent,  and,  io  1117  opioioa, 

B  ac-  with  00  other  Intent,  and  for  no  other 

tioD."    Bayley,  J.,  rJbd  nid :  "  1  mav  biod  pntpoae,  the  nudian  Ngus  aod  lealB  the 

my«eU  thai  A  B  Bhall  do  an  act,  althoagh  iiutmnMDt.    It  !■  objeoed  to  this,  that 

it  IB  in  hU  option  whether  hewilldoitoF  gmt  inconTBDieDcea  bihI  miichielB  will 

not.     The  father  here  binds  himself  that  ariwi  from  thia  comtmctioD  \A  thin  apeciea 

the  Bon  Bhall  serve  Beren  years.    It  is  no  of  indenture.    Bnt  to  guardagunttthMe, 

answer  in  an  action  brought  against  the  the  guardian  may  enter  ipto  covenants 

father,  for  the  breach  ol  that  coTenant,  eifdicitly  with  the  master,  and  there  it  no 

for  him  Io  sar  that  it  was  in  the  option  of  doabt  BDch  covenaats  will  be  valid  and 

the  son  whether  he  would  serve  or  noC  binding  npon  him."    See  also  Holbrook 

If  the  son  does  not   chose  to  do  that  v.  Bnllard,  10  Pick.  BS.    The  same  rale  is 

which  the  father  covenanted   he  shoold  supported  b;  A<A1^  o.Hoskiu,  14  Johns. 

do,  the  covenant  is  then  broken,  and  the  874,     Sea  farther,  Sackett  b.  johason,  9 

father  is  liable."  —  It   saemi,    that   any  Blackl  61;  Chapman  v.   Crane,  ao  He. 

change  of  trade  on  the  pan  of  the  master  179. 

discharges  the  father  from  his  obligation         {b)  Lightlyn.  Clonaton,!  Tannt.  119; 

that  the  son  shall  continue  to  serve.    El-  Foster  o.  Btewart,  3  M.  &  Sel.  191 .    So, 

len  V.  Topp,  4  E.  L.  &  E.  413;  s.  c.  6  it  seems,  that  the  seduction  irf  a  niinor, 

Eieh.  454.  who  is  a  servant  de  Jado,  (bough  not  a 

(□)  Blunt  V.   Melnher,    9  Mass.   998,  legal  apprentice,  from  the  Mrviceofthe 

where  it  was  held,  that  in  an  indmtore  of  masiet,  is  actionable.    Peters  v.  Lord,  IB 

apprenticeship   made  by  the  master,  the  Cram.  S3T. 

apprentice,  und  the  guardian  of  the  ^>-         (c)  Bowes  o.  'Hbbets,  T  GreenL  457 ; 

prentice,  the  covenanis  that  "  the  appren-  Conant  v.  Raymond.  9  Aik.  943 ;  Monaej 

tice  shall  faitbfullj   serve    his  master,"  v.  Cioudwin,  3  N.  H.  979 ;  Jamee  v.  Le 

&c.,  are  not  the  covenants  of  the  goardian.  Roy,  G  Johos,  174.    In  Ayer  v.  Chase,  19 

And  Parker,  J,,  in  ^vint  hia  opinion,  ob;  Pick.  S55,  where  the  plaintUI  put  his  ap- 

served  :  "  The  question  loronrdetermina-'  prentice  into  the  service  of  another  peiaOD 

tion  is,  whether  the  defendant  is  bound  by  exercising  the  plaintiff's  trade  for  a  short 

the  covenants  in  this  indenture  for  the  ap-  time,  on  wages  to  be  paid  to  the  plaintiff, 

Srentice's  good  conduct.     My  opinion  is  and  during  tiial  period  the  ^tprentice  aV 

ecidedly  that  he  is  not  bonnd.    He,is  not  sconded  and  went  to  seit.  it  was  held,  that 

mentioned  as  a  party  to  those  or  any  other  hv  such   transfer  of  the  apprentice  the 

covenants  contained  in  the  instrument,  plaint's  right  to   his  servtcea  waa  sua- 

The  Intent  of  all  the  parties  in  making  pended,  and  that  it  did  not  revive  npoo 

this  indeotme,  appears  from  the  instra-  hisabsconding,  so  as  to  entitle  the  plaintiff 

meot  itself.    The  apprentice  binds  himself  to  his  earnings  on  the  voyage. 
with  tbe  consent  of  his  gnardian.    To  ex- 
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the  apprenticeship.  (<2)  But  a  defendant  who  did  not  know  the 
apprenticeship  when  he  hired  or  received  the  apprentice,  and  who, 
being  informed  thereof,  continued  to  retain  and  harbor  him, 
thereby  makes  himself  liabla<«) 

In  a  recent  case  in  Vermont,  where  a  boy  of  ten  was  bound  as 
an  apprentice  by  his  father  until  he  should  be  twenty-one,  it  was 
held  that  the  contract  was  voidable  when  the  boy  reached  the  age 
of  fourteen  years ;  and  was  revoked  by  his  ealistiDg  into  military 
service  after  that  age.(^ 

id)  Fergnsoa  s.  Tncker,  S  Har.  &  G.  (s)  F«rgnson  n.  Tucker,  S  Bar.  &  Q. 

183.    And    see    SUuui    n.    StimMon,    1      183. 

Wend.  376 ;  Conant  b.  Baymoiuf,  S  Aik.        (/)  Eadson  n.  Worden,  89  Vt.  SSS. 
3*a. 
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•64  •CHAPTEB  IX 

COKTRACTS  FOB   SEHVICB   GEHBRAIXT. 

Thire  is  in  all  sacb  contracts  a  promise,  implied  if  not 
expressed,  thut  the  part;  employing  will  pay  for  the  service  ren* 
dered ;  (a)  and,  on  the  other  hand,  that  the  party  employed  will 
use  due  care  and  diligence,  and  have  and  exercise  the  skill  and 
knowledge  requisite  for  the  employment  nndertaken.  (fi)  It  is 
on  this  ground  that  physicians  and  eui^eoiis  are  liable  for  any 
injury  caused  by  their  want  of  due  skill,   or  of  due  care,  (c) 

If  the  contract  express  that  the  service  shall  be  gratuitous,  then 
it  is  void  for  want  of  consideration ;  (d)  but  there  may  be  a  valid 
agreement  to  delay  payment,  or  to  make  the  payment  conditional 
on  the  happening  of  some  event,  —  as  when  the  work  is  finished, 
or  when  the  employer  receives  his  pay.  (e)  If  a  party  agrees  to 
do  work,   and  receive  no  pay,  he  cannot  recover  pay,  (/)  if  he 

(a)  Phillipt  D.  JoDM,  1  A.  &  E.  333,  (e)  RobiiiKD  v.  The  New  Tork  Idb. 

oMe,  p.  ■46,  uuCe  (f)-  Co.  3  Caiaes,  3S7  ;  8.  c.  1  JnhnR.  616. 

(6)  MoiriH  0.   Uadfield,    S3  Vt.   599 1  (/)  In  Jacobeoa  v.  Le  Grange,  3  Johiu. 

Goalin  IT.  Ilodion,  Si  id.  140;  Hall  d.  Can-  199,  wliere  a  yonDrman  at  thereqawt  of 

noD,  4   Hairing.   (DeL)   360;    Hager  n.  his  uncle  ireot  to  live  wiLh  hini,  ftnd  the 

Nolan,  6  La.  An.  70.    And  lee  Streeter  v.  oncte  promiaed  to  do  by  him  »e  hia  own 

Horlock.  1  Biiig.  34.  child ;  and  he  lived  anil  worked  for  him 

(c)  Howard  o.   Orovar,    S8    Me.    97;  above  eleven  ^ean,  and  the  uncle  mid  that 

Bowman  d.  Wooda,  I  Greeue  (la),  441.  hi*  nepbew  ibould  be  oae  of  hia  liein,  and 

((J)  Insuch  caaetheperBoncoDtracting  spoke  of  advancing  a  sum  of  monej  Co 
to  do  the  wort  ia  not  bound  to  eomnence  purchase  a  farm  for  him,  as  a  compensa- 
it.  But  if,  in  the  naderstanding  of  all  tion  for  his  services,  but  died  withoat'de- 
partiea,  the  iervic»K  were  arigindly  ren-  visiog  anything  to  the  nephew,  or  making 
dered  gratuitonsl;,  they  cannot  afterwards  him  any  compensation;  it  was  A«/if,  that 
be  maae  a  charge.  James  v.  O'Driscoll,  3  an  action  on  an  implied  aHanmpsit  would 
Bay,  101.  So  iu  Davies  v,  Davies,  9  C  &  lie  against  the  execators,  for  the  work  and 
P.  B7,  A  and  his  wife  boarded  and  lodged  labor  performed  by  the  nephew  fot  the 
in  the  house  of  B,  the  brother  of  A,  and  testator.  But  in  Pattenon  u.  Patterson, 
both  A  and  hia  wife  assisted  Bin  carrying;  13  Johns.  379,  the  facts  were,  that  the 
on  hia  boainess.  A  brought  an  action  for  plaintiff,  after  he  had  come  of  age,  lived 
the  Bervicea,  to  which  B  pleaded  a  setoff  with  and  worked  for  his  father,  Che  de- 
tor  board  and  lodging.  Beld,  chat  neither  fendanC,  who  laid  be  would  reward  him 
tbe  services  on  the  one  hand,  nor  the  board  well,  and  provide  for  him  in  his  will:  held, 
and  lodging  on  the  cither,  could  be  charged  that  the  plaintiff  could  not  maintain  an 
for,  unless  Che  jury  were  satisfied  that  the  action  to  recover  compensaCiou  for  his 
parties  came  Cogether  on  the  terms  that  services  during  the  lifetinie  of  hia  fUher. 
they  were  to  pay  and  to  be  paid  ;  but  that  See  also  anit,  p.  *  47,  twle  (t). 
if  tbaC  were  not  so,  no  ex  poll  facto  charge 
conld  be  made  on  either  side. 
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does  the  work ;  but  if  there  be  a  *  contract  of  service  which  *  55 
is  silent  or  indefinite  in  regard  to  compensatioD,  the  party 
who  renders  the  service  under  it  may  recover  pay  under  a  quantum 
nuruit ;  (g)  and  if  by  the  contract  the  party  employed  agrees  to 
leave  the  compensation  tntvrdy  to  the  employer,  the  jury  may 
give  what  the  employer  ought  to  give.  (A) 

It  seems  to  be  doubted  in  England  whether  an  arbitrator  can 
recover  fur  his  services  without  an  express  promise ;  (i)  but  the 
doubt  appears  to  grow  out  of  the  peculiar  English  rule,  that  the 
employment  of  a  barrister-at-law  is  wholly  honorary,  and  gives 
him  no  legal  claim  lor  compensatioo.  We  have  no  such  recog- 
nized rule  here,  although  the  diatinctioh  between  barristers  and 
attorneys  is  preserved  in  some  States,  and  it  seems  that 
some  difference  has  been  made  as  to  their  lien  on  *  the  pa-  *  56 
pers  or  the  judgment  for  fees.  (;)  In  genemi,  however,  all 
lawyers  have  in  this  country  the  same  legal  claim  for  compensa- 
tion that  attorneys  have  in  England.  Qe)   So  in  England  &  physician 

\g)  BioBSeviTj  V.  Bosk.  S  TaoaLSOS;  that  conntrr.  that  the  appomtmeat  of  an 

Bijiant  V.  Flight.  5  M.  &  W.  114.  arbitrator  a  no(  of  Buch  a  nature  as  to 

|A)  Thna,  m  Bryant  v.  Fli);ht.  S  H.  &  raise  an  implied   pmmira  to  pay  him  a 

W.  1  i4.  A  agreed  to  enter  into  the  eervice  nasunable  compensatioQ  for  hie  xervicee. 

of  B,  and  wrote  to  him  aletter.M  follows  :  VirsDy  b.  Wame,  4  GBp.MT  ;  BurrooghM 

**  1  bereb;  agree  to  enter  jrouf  service  a«  b.  Clarke,  1   Dnwl.   P.   C.   4S,    But  bm 

wobbly  manager,  commencing  next  Mon-  Swinford  ii.  Bnrn.  1  Gow,  5,     An  txpnat 

daj;  and  the  amoant  of  payment  I  am  to  promiAe  to  pay  by  the  party  wil],  however, 

receive  1  leave  eutirely  toyou."    A  served  bind  him,  and  give  the  arbitrator  a  right 

B  in  that  capacity  for  ait  weeks.     Hdd  of  action.     Hoggins  v.  Gordon,  3  Q.  B. 

iParte,  B.,  dissenting),  that  the  contract  466.     In  this  country,  arbitrators  and  ref- 

imidied  that  A  was  to  he  paid  something  erees  nndei  a  rule  of  court  have  the  same 

events  for  the  services  he  performed ;  right  to  recover  for  their  services  as  any 

'  "  "'  '  'jrhialabor.  Hinman c.  Hapgood, 
IBS;  Haasinger  V.  IMver,  aMilea, 


■nd  that  the  jury,  in  an  action  on  a  fuon-  person  for  hia  labor.  Hinman  r.  Hapgood, 
Urn  neruil,  might  ascertain  ivhal  B,  acting  1  Denio,  IBS;  Haasinger  v.  IMver,  SMilea, 
iosa^c/e,  would  or  onghcto  haveawaided.    411.    BattheactioD  ranrt  not  be  against 


a  Jewry  c.  Busk,  S  Taunt.  30a,  it  ig  both  porties  to  the  suit  jaiatli/,  but  only 

icU,  that  a  request  to  a  tradesman  to  show  against  the  party  producing  the  claim  or 

the  defendant's  lionae,  "andthe  defendant  demand.    Butman    v.    Abbot,  2   GreenL 

vootd  make  him  a  handsome  present,"  is  361.     If  there  were  several   arbiti&tocB, 

evidence  of  a  contract  to  pay  a  reasonable  each  may  maintl^n  a  separate  action  for 

compeusatioD  for  the  work  and  labor  be-  his  own  lerricea.    Hinman  d.  Haf^ood,  I 

itoired  in  that  service.    Bat  in  the  earlier  Denio,  18S;  Batman  d.  Abbot,  3  Greenl. 

case  of  Taylor  o.  Brewer,  1  M.  &  Sel.  390,  361. 

where  a  person   performed    work  for  a         (I'l  See  ants,  toL  i.  p.  *  11 
___._...__      . .  W,  ^. „___    „. 


iniler   a    resolution  entered         (i)  Wilson  i>.  Bnrr,  S&   Wend.  386; 

into   by   ihem,   ''  that  any  service  to  be  Stevens  p.  Adams,  23  id.  ST ;  Newman  t>. 

tendered  by  him  should  be  taken  into  con-  Washington,    Mart.  &   Y.    79.     And  see 

side  ration,  and  anch  remuneration  be  made  Van  Atta  b.  McKinney,  1   Harrison,  235. 

as  should  lie  deemed  right."  it  was  Ae/if ,  An  attorney  has,  in  some  States,  a  lien 

that  an  action  would  not   Ue  to  recover  upon  his  client's  papen  left  with  him.  for 

a  recompense  for  soch  work,  the   resolu-  any  general  balance  due  him.    Dennett  c 

tion  importing  that  the  committee  were  Cntts,  11  N.  H,  163;  Walker  v.  Sargeant, 

to  jndgB  whether  any  Mmnneration  was  14  Vt.347;  Alittria  Pennsylvania.     Wal- 

dw.  ton   ff.  DickeiBon,  7  Pa.  St.  376.    So  by 

(i*)  Although  th»  Englisli  caaea  arenot  statute  in  many  States  he  has  a  lien  apon 

tte  agreed  apon  the  innject,  yet  it  seema  a  judgment  actually  recovered  in  favor  ol 

more  generally  received   opinion  in  his  client,  for  his  fees  and  di 
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(oT  one  licenaed  by  the  College  of  Physicians),  hfts  no  lemedy  at 

law  for  his  services ;  {I)  but  a  "  medical  practitiouer, '  whose 
legal  appellation  is  usually  "  apothecary,  *  has ;  but  we  have  no 
such  distinction  here,  (m) 

Where  there  is  a  special  agreement  for  the  performance  of 
'  work,  no  action  can  be  maintained  on  a  jaantwa  meruit  while 
the  contract  remains  open  and  executory,  (n) 

I>nDck]ee  r.  Locke,  13  Man.  525  ;  Pottfll  i>  not  DMeuai;,  however,  in  order  to  con- 

v.  ifayo,3  GreenLM  ;  Okinmon  p.  Cluud-  itituteaacha  coaditioaal  contrmct,  that  & 

ler,  30  He.  152 ;  Ucean  las.  Co.  d.  Kider,  specific  price  ihonld  be  agreed  ddod.    In 

SS  Pick.  310 ;  Hobeon  n.  Watsan,  34  He.  owe  of  a  cure  he  will  be  entitled  to  a 

sa     And  even  without  KMnte  proTiaioua.  reaaonable  compeoMtion.    Mock  b,  Kell;, 

SexcoD  D.  Pike,  8  Zag.   (Ark.)  193.    A  3  AhkSBT. 

counael,  who,  with  hu  client's  consent,  (n)  CUck   v.    Smith,    14  Johna.  336  ; 

withdrawn  fromacaae  after  having  tea-  Re«k  v.  Linee,  8  C.  &  P.  136;  which  wai 

deted  beneficial  Bervicea,  doet  not  therebj  an  action  of  aaanrnpeit.    The  Brat  coant 

loae  hia  rivht  to  compensation  for  the  ser-  of  the  dedaration  was  on  «  apecial  sgree- 

vicea  rendered,  nnleat  at  the  time  of  hia  meat  lor  the  plaintiff  to  bnild  a  honae  for 

withdrawal  he  waives  or   abanduna  hia  the  defendant,  at  an  BKreed  price,  and 

claim   to   compenaation.      Coopwood    v.  atated   that  tlie  plaintiff   had  heatowed 

Wallace,  12  Aia.  790.  work  upon  the  boom,  and  that  the  de- 

(l)  Chortey  v.  Bolcot,  4  T.  R.  317 ;  Lipe-  fendant    abandoned    the    contract,    and 

comlie  a.  Hounea,  3  Camp,  441 ;  Poucber  hindered  the  plaintiff  from  completing  it ; 

F.  Nnrmaii,  3  B.  &  C.  746.    Neither  could  2d  count,  for  gooda    aold.     Pleas,   non- 

a  physician,  who  prepared  or  dispensed  asBumpeit,  and  that  the  defendant  did  not 

bis   own    medicines,  recover   for   them,  abandon    the   contract,  or   prevent    the 

although  they  were  furoished  to  his  own  plaintiS    from     completing    the   house. 

patients.    Best,  J.,  in  Allison  v.  Haydon,  Tbe  porticalarB  of  demand  were  for  work 

1-Mo.  &  P.  591  1  s.  c.  4  Bing.  619.  and  materials  under  the  agreemeot.  Held, 

(n)  Id  some  Stales  physicians  may  re.  that  if  the  defendant  had  not  hindered 
cover  for  their  services,  although  they  the  plaintiff  from  completing  the  booae, 
were  never  liceuaed  as  physiciana.  See  the  plaintiff  could  not  recover  an;  tliiDE, 
Towie  n.  Uarrett.  3  Greenl.  SS;  Hewitt  b.  except  for  extra  work,  which  waa  not  m 
Wilcox,  1  Met.  154;  Bailey  f.  Mogg,  4  the  coutract;  and  that  the  fact  that  the 
Denio,  60;  Warren  b,  Saxhy,  IS  Vt.  14S.  defendant,  when  asked  for  money,  had 
In  other  States  there  either  now  exist,  or  said  that  he  wonld  never  pay  a  farthing, 
have  existed,  atatates  providing,  that  tbe;  waa  no  proof  that  the  contract  had  been 
ahall  not  be  entitled  to  the  benefit  of  the  abandoned,  aa  the  defendant  waa  not  then 
law  to  recover  their  fees,  unless  the;  have  liable  to  pay  anything,  the  worli  nut  being 
been  duly  licensed  by  some  medical  aoci-  completed.  —  So  where  A  engaged  to  cou- 
nty, oi  graduated  a  doctor  in  some  medical  vey  awa;  certain  rubbish  for  B  at  a  speL-i- 
achool.  See  Hewitt  v.  Charier,  IB  Pick.  fledanm.uDdeiafrandulentrepiesentatioii 
353  ;  Spanldin^  ".  Alford,  1  id.  33  ;  Smith  b;  B  aa  to  the  quantitv  of  rubbiab  which 
tp.  Tracy,  3  HaU,  465  ;  Berry  v.  Scott,  S  waa  to  be  so  conveyed.  Held,  that  in  an 
Har,  &  G.  93.  In  some  States  it  baa  been  action  for  tbe  work  actnally  done,  A  conid 
held,  that  although  auch  restrictive  Itat-  recover  only  according  to  the  terms  of  the 
utes  have  been  repealed,  a  physician  can-  apecial  contract,  although  when  he  dia- 
noc  recover  for  services  performed  before  covered  the  fraud  he  might  have  repudi- 
.aach  repeal  Warren  v.  Saxby,  13  Vt.  ated  the  contract,  and  sued  B  for  deceit. 
I4S ;  Nichols  v.  Ponlson,  S  Ohio,  305 ;  Selwa;  r.  Fogg,  G  M.  &  W.  83.  If  the 
Bailey  v.  Mogg,  4  Denio,  60 ;  conim,  Hew<  whole  of  such  apecial  contract  ii  exeonted 
itt  V.  Witcox,  1  Met.  154.  A  phyaician  on  the  plaintitra  part,  and  the  time  of 
undertakea  to  employ  usual  skill,  but  not  payment  has  elapsed,  general  aasnmpait 
to  cure.  Gallaher  v.  Thompson,  Wright,  may  be  maintained ;  and  the  measure  of 
466.  He  may,  however,  make  a  coo-  damage*  will  be  the  rate  of  compenaation 
ditional  contract,  that  if  he  doea  not  cnre  flxedli}|  the  apecial  contract.  Bank  of 
he  shall  not  be  paid;  snch  a  contract  ia  Colnmbia  d.  Patterson,  7  Cranch,  ^99; 
valid ;  and  in  such  case  he  cannot  recover  Perkins  e.  Hart,  1 1  Wheat.  337  ;  Chen- 
for  hia  services  or  his  medicines,  unless  he  peake  and  Ohio  Canal  v.  Knapp,  9  Pet. 
■hows  a  performance  of  the  condition  on  541 ;  Baker  a.  Core;,  19  Pick.  496. 
bia  part,  ^mith  i>.  Hyde,  19  Vt.  64.  It 
60 
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*It  often  happena,  where  there  is  a  contract  for  a  piece  *57 
of  work  to  be  done  for  a  definite  sum,  as  for  a  house  to  be 
built  or  repaired,  that  extra  work  is  done  by  the  party  employed ; 
and  there  are  numerouB  and  conflicting  cases  as  to  the  rights  and 
obligations  of  the  parties  in  these  cases.  It  seama  to  have  been 
at  one  time  doubted  whether  any  claim  existed  for  such  extra 
vork,  unless  a  new  contract  could  be  shown ;  and  such  is  the 
provision  of  the  French  law.  (o)  But  from  the  authorities  geuer- 
aUy,  and  the  reason  of  the  case,  we  think  the  following  principles 
may  be  deduced.  The  party  cannot  recover  for  extra  work,  or 
even  for  better  materials  used,  if  be  had  not  the  authority  of  the 
other -party  therefor,  (p)  But  the  authority  will  be  implied  if  the 
employing  party  saw  or  knew  of  the  work  or  materials  in  time  to- 
object  and  stop  the  work,  without  injury  to  himself,  and  not 
under  circumstances  to  justify  his  belief  that  no  charge  was  in- 
tended, —  and  did  not  object,  but  received  and  held  the 
benefit  of  the  same,  (q)  And  if  he  received  from  the  •  person  *  68 
employed  an  estimate  of  the  coat  of  such  extra  work,  and 
then  ordered  it,  the  party  employed  might  be  bound  by  that  esti- 
mate.    And  if  the  changes  were  such  that  the  employer  need  not 

(o>  Code  Cirile,  b.  a,  tit.  8,  ait.  1793.  DDdertaJcoD  on  a  contmct  for  a  fixod  Bam. 

ip)   Hoit   V.  KortoD,   1  McCord,   9!;  A  person  intendinf;  to  make  alterations 

DKrt  V.  Smith,  3  C.  &  P.  4S3,  where  it  of  thij  aatoie  gea^all;  coninlts  the  per- 

wai  mled  by  Lord   Taiierden  that  if  A  bod  whom    he   inteailB    to    employ,  and 

tunas  to  make  ui  article  of  certain  mo-  aacertaiaa  from  him  the  erpoDBe  of  the 

terinla  for  a  stiimlBted  price,  but  ptitg  iji  undettaking :  and  it  will  very  freqnently 

materials  of  a  bettei  kind,  he  ii  not  at  depend  on  thia  eatimate  whether  he  pro- 

libertjr  on  that  acconnt  to  charf^  more  ceediornoC.     It  is  therefore  a  |<TBat  lutrd- 

than  the  Btipolated  price,  noi  can  he  re-  ship  npon  himif  heisMlomthe 

qniie  the  article  ta  be  retnmed,  becanse  of  thia  estimate  i   ' 

UM>  bnjer  will  not  pay  an  increased  price  stands  that  snch  co 

on  accomit  of  the  better  mateiialB.    For  and  aaaenta  to  them,     in  many  cHses  na 

labM  and  lerrice  volnatariljr  done  by  one  will  be  comptetelr  ignorant  whether  the 

for  another,  without  his  privitj  or  consent,  particniar  alterations  snggeeted  will  pro- 

bowerer  meritorione  or  beneficial  it  may  duce  any  increase  oi  labor  and  expendi- 

be  to  bim,  as  in  sBTins  his  property  from  tnre ;  and  I  do  not  think  that  the  mere 

da«nictionby  fire,  itoelf  affords  no  gronnd  fact  of  aseenting  to  them  oaght  to  deprive 

for  an  aetion.    Bartholomew  o.  Jackaon,  him  of  the  protection  of  this   contract. 

M  Jotuu.  as.  Sometimes,    indeed,   the   natnre  of   the 

(ft  In  Lovelock  b.  King,  1  Mood.  &  R.  alterations  will   be  sncb  that  he  cannot 

60j    •    Ter;   important   and   wholesome  fail  to  be  aware  that  they  must  increase 

pnDciple  was  laid  down  opon  the  subject  the  expense,  and  cannot  therefore  suppose 

of  extra  work,  where  there  is  a  spedflc  that  they  are  to  be  done  for  the  contract 

contract  for  certain  work  at  a  fl»ed  price,  price.    Bnl  where  the  departnrea  from  the 

The  actiODWas  assumpsit  on  a  carpenter's  original  scheme  are  not  oF  that  character, 

bill  for  alterations  in  a  house  of  the  de-  I  think  the  JDiy  would  do  wisely  in  con- 

frndaut.    Lord  Ttnterdai,  in  summing  up  sidering  that  a  party  does  not  abandon 

to  the  jury,  obeerred  :   "  That  the  case,  the  security  of  his  contracts  by  consenting 

althoogh   vetj   common   in   its  circnm-  that  such  alterations  siiaU  be  made,  unlesa 

stBDcea,  involved  a  very  important  prin-  he  is  also  informed,  at  the  time  of  the 

dpU^  and   required    their   very    serious  consent,  that  the  effect  of  the  alletation 

consideration.    In  this  case,  aa  in  most  will  be  to  increase  the  expense   of   the 

oQien  of  the  kind,  the  work  was  originiily  work." 
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infer  that  they  involved  any  additional  expense,  and  he  was  not 
so  informed,  an  express  assent  to  them  does  not  imply  a  promise 
to  pay  for  them ;  because  it  is  (air  to  suppose  that  he  believed 
they  were  done  under  the  contract,  and  assented  to  only  on  those 
terms.  If  the  changes  necessarily  imply  an  increased  price,  and 
he  expressly  authorizes,  or  silently,  but  with  fall  knowledge, 
assents  to  them,  he  is  then  bound  to  pay  for  them.  The  question 
may  then  arise,  whether  he  is  to  pay  for  them  according  to  the 
usual  rate  of  chaining  for  such  work,  with  no  reference  to  the 
contract,  or  whether  he  must  pay  only  according  to  the  rate  of 
the  contract  Some  cases  hold  the  lormer ;  bdt  we  think  the  bet- 
ter practice  and  the  better  reason  in  fsvor  of  the  latter,  (r) 
.*  59  •  If  A  agrees  to  make  something  for  B,  to  meet  the  ap- 
proval of  B,  or  with  any  similar  language,  B  may  reject  it 
for  any  objection  which  is  made  in  good  faith,  and  is  not  merely 
capricious.  («) ' 

I 

401,  it  iriB  said,  thst  when  a  contractu  to  pai 

mule  for  aoy  building,  of  whstevec  liKS  had  aftenrards  b«en  abaudoned  b;  them, 

or  dimeniions,  it  becomec  •  law  tu  both  and  a  house  had  been  bnilt  bj  one  p*rtj 

partisl,  and  they  are  both  bonnd  b7  it;  to  the  vritten  cnntiact  for  the  other  party 

and  whatever  additionB  or  alteratiom  are  and  two  others ;  it  waa  htld,  that  it  «ai 

made  in  such  boilding,  thej  form  a  new  not  DeireBsary  to  prove  an  expreaa  con- 

conttact,  either  express  or  implied,  end  tract,  but  that  one    mifi^ht   be   implied ; 

most  be  paid  fc»  affreeablr  to  sucb  new  and  that  the  price  for  building  the  honu 

contract.    See  Wrigbt  r.  Wright,  I  Litt.  was  not  to  be  ascertained  from  that  fixed 

179.    la  DubaiB  n.  I>el.  &. Hai.  Canal  Co.  in  the  written  contract.     In  Ue  Boom  r. 

13   Wend.  344,  a  party  entered  into  an  Priestly,  1  Cal.  S06,  which  was  ao  action 

agreement  for  the  conscmction  of  a  sec-  on  a  qMaatutK  meruit,  the  conn  hfid,  that 

tion  oF  a  canal,  b;  which  he  was  to  receive  where  there  bos  been  a  special  contract 

a  giien  price  per  cubic  yard  for  ordinary  which  is  afterwards   deviated    from,  the 

excavation,  and    an    increased    anm  per  party  cannot  sne  thereon,  bnC  must  bring 

cubic  yard  for  excavation  of  nxk,  bnt  no  nis  action  on  an  implied  contract,  and  at 


compensation  was  provided  for  the  exca-  tbe  trial  the  damages  mnet  begradnated 
YHtion  of  hard  pan.  l>nring  the  pnwreas  according  to  the  terms  of  the  oncinal  con- 
of  the  work  a  large  quantity  of  the  utter    tract,  so  far  as  tlie  work  can  be  traced 


tion  fur  which  exceeded  the  highest  price  Ired.  L.  aS3,  it  is  held,  that  a  party 
specified  in  the  contract  for  any  specirs  of  working  after  the  time  limited  for  tbe 
work,  and  the  parties,  whilst  the  section    performance  of  the  contract,  is  confined 


^;,  treated  the  excavation  in  bis  action  to  the  rate  of  e< 

of  hard  pan  as  not  eml)i»ced  in  the  con-  fixed  by  the  contract.    The  same  doctrine 

tract;  and  after  its   completioo   it  was  i«  Aeftf,  in  Jonel  d.  Woodbnry,  11  B.  Mon. 

conceded  by  him  for  whom  the  work  was  167.    See  also  Clwke  e.  Mayor,  4  Comst, 

done  that  the  contractor  was  entitled  to  33B ;  Jones  r.  Jndd,  4  Conut.  41B ;  Snow 

compensation  for  snch  work,  beyond  the  v.  Ware,  13  Met.  43;  White  e.  Oliver,  3R 

price  fl.\ed   for  ordinary  excavation;    it  Me.  B3. 

was  krid,  that  (he  contractor  waa  entitled  (s)  Andrews  ■>.  Belfleld,  i  C.  B.  (h.  8  } 

to  recover  for  such  work,  apon  a  ounMfum  779;    Gibson   tr.   Cranage,  S9  Mich.   49; 

mermi,  whatever  he  conld  show  the  work  Woo3,  ftc.  Co.  v.  Smith,  GO  Mich.  569 ; 

was  worth.     In  Tcbbetts  p.  Haskins,  IG  McClura  v.  Briggs,  53  Vt.  BS;   Exhanit 

He.  aas,  where  a  contract  in  writing  had  Ventilator  Co.   v.  Chicago,   &c.   Ry.  6t 

been  made  between  two  penons,  wherein  Wis.  318. 

1  Thos  whera  a  snlt  of  clothes  was  to  be  mads  to  the''satlshrtIan"ot  A,  he  is  not 
liable  if  they  prove  nnsatiabctory.    Brown  v.  Foster,  113  Mass.  136;  or  a  portitit 
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uinted,  Gibson  o.  Craiuge,  39  Mich.  49 ;  or  a  bust  modelled,  Zalmkl  v.  Clkrk,  44 

Conii.»l8;  or  an  "■        ■         ™  — ■  -    ■ 

Wellea.  120  Pa.  6!  .  „        .       . 

6".  Tha  law  on  the  point  ia  eiptemed  with  chmacteristic  teneoeBg  and  accuracy  by 
HiJmtM,J.,  in  HawkiuHo.  Graham,  149  Maw.  384,387;  "I^uch  asreementa  nmallyuA 
coDBtroed,  not  aa  makltw  the  detendant'i  d«cIsrati(>D  of  diBBatiafiicCion  tonclneive,  in 
■hich  case  it  would  be  difficult  u>  say  that  they  amunnted  to  contracts,  but  as  requiring 
an  boae«t  exprcasiou.  la  view  of  modera  modes  of  business,  it  in  nut  aurpriB^nf;  that 
in  some  cases  eager  eellera  or  selling  ageuts  should  be  found  taking  that  degree  of  riek 
itilh  onvilling  ponrhasera,  especiaJIy  wliere  taste  is  inToIred.  Still,  when  the  coniiidenk- 
tioQ  ia  of  such  a  nalare  that  its  ralne  will  be  lost  to  the  plaintiff,  either  wholly  or  in 
gnmt  part,  nnleai  paid  for,  a  just  heeitatiou  most  be  felt,  aud  clear  language  required, 
Defore  deciding  that  payment  is  left  to  the  will  or  OTen  the  jdioByiicraaieB  of  the  intor- 
In  donbtfnl  c  ...  .       . 


Mt«d  party.  In  donbtfnl  cases,  courts  have  been  inclined  to  conatma  aereemeuts  of 
Ibis  class  aa  agreements  to  do  the  thing  in  such  a  way  as  reasonably  ought  to  satisfy 
the  defendant.  Illustratiye  of  this  incliuation  of  the  courts,  see  Dallmao  r.  King,  4 
Binff-  N.  C.  105;  Braunstein  v.  Accidental  Death  lus.  Co.  1  B.  &  S.  T8S  ;  Hawkins  d. 
Uiahani,  sv/ira;  Boll  t>.  Noble,  116  N.  Y.  330.  And  where  the  contract,  when  fairly 
romtmed,  ia  conditional  not  on  reasonable  satll&lctioa,  but  actual  satisfaction,  still  the 
dissatisfaction  must  be  actoal  and  not  pretended.  Daggett  v.  Johnson,  49  Vt.  343. 
And  after  ■  fiur  examination.  Sidney  8chool  Furniture  Co.  v.  Warsaw  School  IMa- 
trict,l.WPa.TB.  The  condition  ia  w^ied  if  the  goods  an  retained.  Stutz  o.  Lo^ahanna 
coal  Co.  131  ^.M7. 
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•60  •CHAPTEE  X. 

HABBUGB. 

We  have  now  to  consider,  first,  contracta  to  many ;  then  con- 
tracts in  relation  to  a  future  marriage ;  then  contracts  in  restraint 
of  marriage;  and,  lastly,  the  contract  of  marriage. 


COHTEACTS  TO  MABBT. 

Contracts  to  marry  at  a  future  time  were  once  regarded  by 
the  English  courts  with  disfavor.  They  "  should  be  looked 
upon, '  says  Lord  Hardmeke,  "  with  a  jealous  eye ;'  and  Lord 
Mansfield  quoted  this  remark  with  approbation.(a)'  But  it  is 
now  perfectly  well  settled,  both  in  England  and  in  this  country, 
and  indeed  has  been  for  a  considerable  time,  that  these  contracts 
are  as  valid  and  effectual  in  law  as  any ;  and  that,  in  actions 
upon  them,  damages  may  be  recovered,  not  only  for  pecuniary 
lose,  but  for  sufTering  and  injury  to  condition  and  prospects.  (!>) 
The  reason  is  obvious ;  marriages  can  seldom  be  celebrated  simul- 
taneously with  betrothment,  or  engagement ;  a  certain  time  must 
intervene ;  and  it  would  be  very  unjust  to  leave  parties  who  suf- 
fer by  a  breach  of  a  contract  of  such  extreme  importance  wholly 
remediless. 

(n)  HolcTote  v.  Dickinson,  Carter.  S3S ;  of   any  direct  fntod."     This  paiticidar 

Key  r.  Bradahav,  8  Vem.  IDS ;   Wood-  phrase  is  not  fonnd  la  Lord  Bardiciclce't 

hoQse   D,  Sheplej,  !  Ath.  1139;    Love  v.  decision  as  reported,  bnC  t)ie  opiniua  muj 

Peers,  4  Burr.  2230.     In  this  last  cbh  be  gathered  from  what  he  says. 
Lord  Mnm  field  »ajt:  "  All  these  contracts         [A]  BotdCod  b.  Kellogg,  S  Mass.  ISSj 

shonld  he  looked   upon  (as  Lord   hard-  Paul  v.   Frmier,  id.   71  ;    Wightmi 


1  See  Short  t>.  StotU.  SS  Ind.  39,  which  declared  that  an  action  for  breach  of  a  nar 
ge  contract  existed  M  common  law  long  befoK  the  fonnh  year  oi  James  L  —  K. 
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"The  promises  mnst  be  reciprocal  ;(c)  but  they  need  not  *  61 
be  made  at  the  same  time ;  for  if  an  offer  be  made,  though 
retractable  until  acceptance,    yet  if  not  retracted,  it  remains 
open  for  acceptance  for  a  reasonable  time,  aod  when  accepted  the 
contract  is  complete. 

An  apparent  exception  aa  to  this  necessity  of  reciprocity  is 
taken  where  the  promise  to  marry  is  made  by  deed.  There,  as 
the  seal  implies  consideration,  do  other  is  strictly  necessary; 
but  the  covenantee  must  be  ready,  able,  and  willing  to  receive 
the  covenantor  in  marri^e.  The  plaintiff  need  not  aver  or  prove 
a  promise  on  his  or  her  part ;  and  if  the  plaintiS  be  n  woman, 
she  need  not  aver  or  prove  an  offer  by  her;  "  it  is  well  enoagh' 
without  saying  oitulit  se  at  all,  because  she  was  semper  parata. 
The  man  is  ducere  -axorem.  '(d)  "  The  modesty  of  the  sex  is  con- 
sidered by  the  common  law, '  says  Lord  Coke.  "  It  can  hardly 
be  expected  that  a  lady  should  say  to  a  gentleman,  'I  am  ready 
to  marry  you,  pray  marry  me. '  "(«) ' 

A  woman  is  doubtless  bound  by  such  a  covenant  as  well  as  a 
man ;  yet  it  would  be  regarded  with  more  suspicion ;  and  if  such 
an  obligation  were  obtained  by  a  man  who  gave  no  corresponding 
promise  on  his  part,  and  it  were  obvious  that  be  intended  to  bind 
her  but  leave  himself  at  liberty,  it  would  probably  be  set  aside  in 
equity.  Where  the  promise  is  mutual,  it  was  long  since  settled 
that  ao  action  for  a  breach  of  the  contract  may  be  maintained 
against  the  woman.  (/) 

This  action  cannot  be  maintained  against  an  infant;  and 
some  question  has  been  njade  whether  an  infant  can  maintain 
this  action;  because  the  promise  of  the  infant  being  void  or 
voidable,  the  contract  is  not  mutual,  and  is  without  consideration. 

(c)  Hebden  v.  Rutter,  1  Sid.  180, 1  Ler.  WMmora  b.  Wells,  I  Oliio  St.  SG,  It  ii  de- 

I4T  ;  Han-ison  v.  Caee.  Ciuth  467  ;  Stntch  cided,  that  where  the  ileteDdanc's  promiM 

B.  lirker,  I  RolL  Abr.  82  pi.  20.  1b  prored,  the  female  may  prove  her  own 

(i^  Holdoft  D.   DickeiHon,  1   Freeia.  acta  and  declaratioiia  in  oider  to  shov  her 

347.  auent.      See  alfto  Morgan  o.  Yarborongh, 

((}  SoTinODT  c.  Gartiide,  3  Dow.  AH.  5  I^  An.  317. 
37.     See  WellB  r.  Padgett,  8  Barb.  333.  {/)  Harrieon  v.   Cag«,  I  Ld.   Baym. 

la  Moriti  D.  Melhorn,  13  Fa.  331,  and  in  38fii  a.  c.  1  Salk.  24. 

I  But  the  plnintiR  mnat  aret  and  prove  hec  leadincM  and  willingnesa  to  many  the 
defenduit.    Graham  r.  Martin,  S4  Ind.  !>e7.  — K. 

*  Rnah  r.  Wick.  31  Ohio  St.  531 ;  Warwick  v.  Cooper,  5  Sneed,  699.  Iq  Englaod 
it  is  held  that  the  pectiao  of  the  InfaQM'  Relief  Act,  wliivh  makes  ineffectnal  ratlfioi. 
lion  by  an  infant  after  coiniaR  of  age  (37, 38  Vict,  c.  62,  b.  3),  covers  promises  to  marry. 
Coxbead  t>.  MalliB,  3  C.  F.  D.  439 ;  Ditcbam  r.  WorralL  9  C.  P.  D.  410.  But  a  new 
promiM  of  marriage  made  after  majority  !■  of  course  bindiiiK,  and  if  the  defendant'! 
worda  may  bear  this  conBtroction,  the  question  whether  his  words  amounted  to  a  fresh 
promiae  or  were  only  a  ratification  of  a  former  promise  may  be  Utt  to  the  jnrj.  North- 
cote  p.  Doaghty,  4  C.  F.  U.  3SS. 
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But  in  many  caaea  an  infant  may  bring  an  action  for  breach  of 
contract  against  the  adult,  where  the  adult  coald  not  sue 

*  62   the  infant  for  a  breach  on  his  or  her  part     It  seems  to  *  be 

distinctly  settled,  that  this  is  so  in  the  case  of  a  contract 
to  marry.  (^) 

The  very  words,  or  time,  or  manner  of  the  promise  need  not  be 
proved ;  for  it  may  be  inferred  from  circumstances.  It  may  be 
that  this  inference  is  sometimes  made  too  easily,  and  that  juries, 
or  perhaps  courts,  justify  the  reproach,  that  feeble  evidence  is 
sometimes  held  sufficient  to  prpve  such  a  promise.  But  it  must 
be  remembered  that  such  engagements  are  often,  if  not  usually, 
made  without  witnesses,  and  are  not  often  reduced  to  writing.  A 
requirement  of  precise  and  direct  testimony  would  facilitate 
fraud,  more  perhaps  than  in  any  other  class  of  contracts,  and 
fraud  that  might  work  extreme  mischiet  It  has  therefore  been 
wisely  decided  that  the  contract  may  be  inferred  from  the  con- 
duct of  the  parties,  and  from  the  circumstances  which  usually 
attend  an  engagement  to  marry;  as  visiting,  the  understanding 
of  friends  and  relations,  preparations  for  marriage,  end  the  recep- 
tion of  the  party  by  the  family  as  a  suitor.  *  But  it  also  held 
that  preparations  by  the  plaintiff  in  the  absence  of  the  defendant, 
and  not  connected  with  bim,  are  inadmissible  as  eviience.(gg) 

Where  the  promise  by  the  defendant  was  proved,  the  demeanor 
of  the  plaintiff,  being  that  of  a  betrothed  woman,  was  held 
to   be    sufficient    evidence    of    her    promise,  (h)      And    consent 

la)  Holt  r,  Waid.  StnL  93T ;  WillsTd  cawed  ^n  the  com  of  Wightnun  v.  CoatM, 

v.  ^ne,  7  CoweD,  SS;  Hnnt  v.  Peake,  B  1ft  Man.  1.   ThM  wns  vi  action  of  annrnp- 

Coven,  479;    Fool   u.  Pratt,  I   D.  Chip,  situn  s  promiM  tumarry  chepbiintiff.and 

(Vt.)  asa.    See  Frott  r.  Voaght,  37  Hich.  K  branch  thernof  by  reftual,  mi  hnvins 

&if;  Reish  r.  ThamMua,  55  Ind.  34,  mwried  another  wnman.     At  the  tii^ 

Rnuell  ['.  Cowlea,  IS  Oisv,  583.  the  evidence  of  a  pnmue  icaalted  from 

1  the  case  of  HnCton  r.  MaiiMll,  inndrT  letter*  written  to  the  plaintiff  tiy 

16,  tried  before  HrJt,  C.  J.,  the  the  defendant,  and  from  hin  attentiona  to 

promise  of  the  man  wae  proved,  bnt  no  her  for  a  considerable  lenath  of  time.  It 
sctnal  promiae  on  the  woman's  side,  jet  was  objected  b?  the  defendant,  that  then 
he  lifld,  that  there  wsl  ntifDcient  evidence  beingnodirectevideiice  of  an  expreu  prom- 
ts prove  that  the  woman  likewise  prom,  ise,  the  action  could  nut  be  maintained. 
iseif,  because  she  mrried  herself  an  one  Bat  this  objeftion  was  orermled  by  the 
consenting  and  approvinft  the  promise  of  jadat ;  Mid  the  jury  were  instrncted.  thU 
the   man.    This  question  was  nach  dis-  if,  from  the  letteis  of  the  dafendftut  read 

1  Wagenaeller  v.  Simtaen,  97  Fa  469.  Homan  «.  Karle,  M  N,  T.  367,  decland 
that  the  promise  may  be  inferred  from  acts  without  any  formal  words;  and  where 
the  defendant  continues  in  acta  by  which  the  plaintiff  to  the  defendant's  knowledge 
hai  been  iiidnceil  to  believe  in  an  engagement  to  marry,  the  defendant  cannot  deny 
inch  engagement ;  whether  the  Utters  acts  are  intended  and  regarded  as  seliona 
beinfi  a  question  of  fact  for  the  jnry.  See  Richmond  o.  Koherts.  98  111.  473,  where  * 
newBpaper  article  entitled  "Love,  the  Conqueror,"  given  by  the  defendant  to  the 
plaintiff  previona  to  the  time  of  the  alleged  contract,  wm  allowed  to   b«  nkd   m 


(qg)  Rusec 

(l)  In  the 

3  Salk,  16,  t: 
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*  of  parents  in  the  presence  of  a  daughter,  with  the  absence  *  63 
of  objection  on  her  part,  is  held  to  imply  her  consent ;  (t) 
nevettheless  language  used  to  third  parties,  amounting  to  an 
expression  of  intention  to  mairy  the  plaintlEF,  but  not  uttered  in 
the  presence  of  the  plaintiff,  does  not  in  general  prove  a  promise 
to  marry,  (j)  But  Btatements  made  to  a  father,  who  had  a  right 
to  make  such  inquiries  and  to  receive  a  true  answer,  especially 
where  corroborated  by  visits  and  the  conduct  of  the  parties,  are 
not  only  sufficient  evidence  of  a  promise,  but  although  the  state- 
ment of  the  defendant  is  of  a  promise  to  marry  the  plaintiff  in  six 
months,  and  the  count  is  upon  a  promise  to  marry  generally,  or 
in  a  reasonable  time,  the  jury  may  infer  from  the  statement  a 
general  promise  to  marry,  (i) 

It  has  been  contended  that  the  promise  should  be  in  writing, 
under  the  clause  in  the  4th  section  of  the  statute  of  frauds, 
which  provides  that  no  action  shall  be  brought  whereby  to  chaise 
any  person  upon  any  agreement  made  upon  cnnsi deration  of  mar- 
riage ;  but  the  courts  of  England,  after  once  so  deciding,  (/)  have 
since  taken  a  distinction,  which  is  certainly  a  very  nice  one,  be- 
tween promises  to  marry  and  promises  in  consideration  of 
marriage,  (m)  This  clause  is  not  generally  *  contained  in  *64 
the  statutes  of  frauds  of  our  States ;  but  it  has  been  held  in 
this  country,  that  a  promise  to  many  at  the  end  of  five  years,  is 
within  that  clause  of  the  statute  which  requires  that  a  promise 
not  to  be  performed  within  one  year  from  the  making  shall  be  in 
writing,  (n) 

A  contract  to  marry,  without  specification  of  time,  is,  as  we 
have  seen,  a  contract  to  marry  within  a  reasonable  time;  each 
party  having  a  right  to  reasonable  delay,  but  not  to  indefinite 

In  eridence,  and  the  coime  of  bis  conduct  and  that  in  these  casei  mntnal  promiiet 

towBnia  the  plaintiff,  they  were  satisfieil  are  so  common,  althoaf^h  conrtabip,  or  in- 

thM  then  was  a  inntnal  nndentBndiog  tention,  will   not  sapply  the   place  of  a 

ud  eogacement  between  the  parties  to  promiiw,  ^et  thej  come  so  near,  that  if 

many  eaoh  other,  thej  might  find  for  the  these  ue  once  made  oat,  we  Ket  on  a  good 


eogacement  between  the  parties  to  promine,  ^et  thej  come  so  near,  that  if 

Tj  eaoh  other,  thej  might  find  for  the  these  are  once  made  oat,  we  Ket  on  a  good 

idaintiff.      In   Hunvman   c.   Campbell,  B  war  cowards  ont  jonmey'a  end."    Seeabo, 

Dow.  &C.  38!,  the  Lord  ChancelloT  aaid  :  SoDt)ianlD.BexfaTd,eCowen,2R4;  Weaver 

'  I  deny  that  cooTtship,  or  an  intention  to  v.  Bachert,  S  Penn.  St.  80 ;  Blackbnm  v. 

marrv  however  plainly  made  oat,  can  con-  Mann,  86  III.  333 ;  McCram  v.  Ilildebrand, 

atitnte,  or,  in  the  Eanfpiage  of  ths  Scotch  SS  lud.  SOi ;  Homan  u.  Earle,  93  N.  Y. 

law,  ia  eqtiiptdlent  to  a  promise.    There  S67. 

moat  b«  ft  promise,  and  the  promise  mnit         (i)  Daniel  v.  Bowles,  S  C.  A  P.  9S3. 
ba  mntnal  and  bindinK  on  both  parties;         if)  Cole  r.  Cottingham.  6  C.  &  P.  75. 
for  tb«  law  attachea  on  the  promise  and  (it)  Potter  i^.  Deboos,  1  Stark.  83. 

D«  on  (be  intention.    Bat  KOI  courlihip         m  Philpot  v.  Wallet,  3  Lev.  fiS. 
ia  k  BMNt  material  circnmitatice,  when  we        (m)  Con  v.  Baker,  1  Rtra.  34 ;  Harri- 

haTe  to  conaidsr  whether   there  was  a  sod  d.  Cage,  I  Ld.  Rajm,  387. 
Dfombe.     When  we  conilder  how  natural         (»)  Derby  v.  Phelps,  2  N.  H.  BIS.    See 

*.  U  tliat  loTois  shonld  marrv,  and  that  Short  v.  Stotta,  AS  Ind.  S9. 
marriage  is  tiMtall;the  rtsnltof  conrtship, 
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postponement ;  nor  to  delay  without  reason  or  beyond  reason. ' 
If  both  parties  delay  the  fulfilment  of  the  contract  unreasonably, 
it  may  be  considered  as  abandoned  by  mutual  consent,  in  the 
absence  of  evidence  to  negative  tbia  inference.* 

These  contracts,  like  most  others,  may  be  on  condition,  and  if 
the  condition  be  legal  and  reasonable,  the  liability  of  the  parties 
under  it  attaches  as  soon  as  the  condition  is  satisfied,  (o)  But  it 
may  easily  happen  that  the  condition  shall  be  such  as  to  be  void, 
leaving  the  contract  valid ;  as  if  it  be  frivolous  or  impossible,  and 
evidently  introduced  by  one  party  in  fraud  of  the  other.  And 
it  may  also  happen  that  the  condition  shall  make  the  contract 
void.  Thus  contracts  to  marry  at  the  death  of  parents  or  rela- 
tions from  whom  money  is  expected,  and  who  are  kept  in  igno- 
rance of  the  contract,  are  regarded  with  great  dislike  by  courts, 
and  would  probably  be  declared  void,  unless  the  circumstances 
cleared  them  from  suspicion,  (p)  ^  And  if  the  condition  were 
entirely  uncertain,  or  very  remote,  the  contract  might  be  regarded 
as  made  in  restraint  of  marriage,  aa  it  might  prevent  either  party 
from  marrying  for  a  very  long,  or  for  an  indefinite  period;  and  it 
would  be  held  void  on  that  ground,  (q) 

If  the  promise  is  to  marry  on  request,  B  request  should  l>e 

*  66    *  alleged  and  proved ;  but  this  is  not  necessary  when  the 

defendant  is  incapacitated  from  marrying  by  his  or  her 
own  act(»') 

The  defences  which  may  be  urged  against  an  action  to  enforce 
a  promise  to   marry  are  very  numerous.     Consanguiuity  within 

(o)  Cole  r.  Cattlneham,  B  C  t  ¥,  7i  ;  It   wsb  endeaTored   to   distinguish   thU 

AtchJDSon  B.  Baker,  Peiike,  Ad,  Cm.  103.  frum  oChec  coDtracU  in  lettraint  of  mar- 

(p)  WoodhoasG  e.  Sheplej,  3  Atk.  539;  riage.  on  tbe  grooud  that  it  waa  not  for 

Drury  e.  Hooke,  t  Vem.  413.  wag  a  bill  life,  bot  for  a  time  certain;  it  was  itld, 

for  relief  from  a  marria^  brokage  bocd,  however,  that  a  restraint  for  a  time  cer- 

The  marriage  had   been   bronght  about  tain  fallt  within  the  same  policy  of  the 

without  the  consent  of  the  womnii'i  par-  law,  and  makes  the  contnct  void, 
wits.     The  Chancellor  "  for  that  rrRson        (r)  Short  b.  Stone,  8  Q.  R.  356  ;  Calnee 

alone  deireed  the  bond  to  be  delirered  np,  b.  Smith,  IS  M,  &  W.  189  ;  Harrisoa  b. 

terming  It  a  sort  of  kidnapping."  Cage,  1  Ld.  Rarm.  3B6 ;  Millward  d.  Lit- 

Ig]  li&rtle;  n.  Rice,  10  East,  29.     This  tlewood,  1   E.  L.  &  E.  408;  s.  c.  b  Exch. 

was  an  action  on  a  wager  that  the  plain-  77G. 
tiS  woald   not  be  married  in  six  years. 

1  After  a  reaxoDable  time  elapses,  and  one  party  without  caose  refnaee  to  perform, 
the  other  is  justified  in  breaking  the  engagement  and  bringing  suit.  Bennett  v.  Beam, 
4aMich.  346.  — K. 

«  Wa^enBeller  r.  Simmers,  97  Pa.  465. 

*  In  Fro«  D. Knight, L.  R.  7 Ex.  Ill,  howerer,  the  defendant  promised  torn 

intiff  nnoD  the  death  of  ■-'-  '-■'---   ---•  ' — ' ■   ■    --«-.-.     ■  - 

,  was  held  liable  even  bef< 
married,  when  a  divorce  hi 
38  N.  J.  L. aaS;  "  " 
Littlewood,  b  Ex. 
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the  Levitical  degrees  in  England,  (s)  and  in  this  couctiy,  those 
within  which  marriage  is  prohibited  by  the  statutes  of  the  several 
States.  So,  the  bad  character  of  the  plaintiB',  or  his  or  her  lae- 
ciTious  conduct. '  The  cases  generally  exhibit  this  defence  where 
the  woman  is  plaintiff;  but  it  ought  with  equal  justice,  and  on 
moral  as  well  as  on  public  grounds,  to  be  permitted  to  the  woman 
when  she  is  defendant ;  it  was  so  held  in  the  case  of  Baddeley  v. 
Mortlock,  (t)  and  undoubtedly  would  be  so  held  in  this  country. 
If  the  defence  be  general  bad  character,  evidence  of  reputation  is 
receivable ;  for,  says  lord  Keynon,  '  character  is  the  only  point 
in  issue ;  public  opinion,  founded  on  the  conduct  of  the  party,  is 
a  fair  subject  of  inquiry. '(m) 

If   the  defence   rests  on    specific   allegations   of   misconduct, 
these  must  be  strictly  proved ;  (v)  and  if  the  defendant  knew 
the  general  bad  character,  or  the  specific  misconduct,  be- 
fore 'making  the  promise,  they  constitute  no  defence.(u7)   *66 

(t)  In  Harriaon  v.  Cage,  1  Ld.  Rkfin.  mK  npou  lonis  legal  gronndl.  If  it  wt>- 
387,  {(  ia  ikid.  that  coDsanEninitj  within  man  improvidently  promise  to  marr;  k 
th«  Levitical  degrees  msj  be  pleaded  in  man,  who  tnrni  ont  npun  inqniry  to  be 
bar  or  given  in  evideara  nncler  noiHM-  of  bad  character,  she  is  not  bound  to  Mi- 
mmpeit.  It  has  been  tometimes  inti-  form  her  promise.  Bat  ibe  most  ahoiir 
mated  thatpreTions  marrijige  woold  b«  a  that  the  plaintiff  is  ft  man  of  bad  char- 
defence.  This  mart  be  on  the  jjp^nnd  acter.  The  accasation  is  not  enongh. 
that  the  promised  marriage  would  m  that  The  facts  charged  were  capable  of  pnmf. 
cm  be  nnlawfal,  w  in  the  case  of  can-  The  existence  of  the  rnmor  ii  not  inffl- 
sangniuity.  Bat  I  take  the  tme  mis  to  cient  to  discharge  her  from  her  promiee. 
be.  that  if  the  marriage  would  be  nnlaw-  Without  proof  that  the  charges  were 
fnl,  and  this  anlawfniness  was  known  Co  founded  she  is  not  absolved  from  her 
the  plaintiB  irhen  making  the  contract,  contract.  Bnt  it  affecCa  the  damage*." 
then  the  plaiatifl  can  sastain  no  action  The  jnry  accordingly  returned  a  verdict 
for  the  breach  of  it.  Now  consanguinity  for  the  plaintiff,  damagea  one  shilling, 
within  the  preacribed  degrees  maybe  pre-  (n)  Fonlkes  tt.  SeUWay,  3  Gsp.  136. 
aanwd  to  be  known  to  both  parties.  Not  See  aliio,  Morgan  d.  Yarboroagh,  i  La. 
ao  with  previous  marriage.  J^nd  cer-  An.  416 ;  Sprague  i>,  Craig,  SI  111.  SR8. 
tainly  a  married  man  who  promised  to  (u)  Baddeley  v.  Mortlock,  Holt,  l&l. 
marry  a  single  woman,  who  did  not  know  (u)  Irving  v.  Greenwood.  1  C.  &  P. 
his  marriage,  is  liable  to  an  action  tor  3S0.  This  was  an  action  of  assumpsit 
the  breach  of  his  promise,  for  it  was  his  on  a  promise  of  marriage.  The  promise 
own  ^It  that  he  promised  what  he  could  and  the  breach  were  clearly  made  out. 
Dot  perform.  Thia  seema  to  be  taken  for  But  the  defendant,  to  bar  the  action, 
Ranted  by  court  and  counsel  in  Daniel  v.  gave  evidence  to  show  chat  be  eventually 
Eiowlea,  s'C.  \  P.  653.  broke  off   the  match,  because  he   fonnd 

(()  Holt,   ISI.     In    this   case    it  was  that  the  plaintiff  was  with  child  by  an- 

pcoted     tbat   cbargee   had    been    made  other  man.    It  was  admitted,  that,  after 

^ninat  the  moral  character  of  the  plain-  the  promiae,  the  plaintiff  had  had  a  child, 

tnt,  which  he  did  not  clear  away,  and  the  lint  it  was  contended  that  the  defendant 

defendant  thereon  lefnaed  to  many  bim.  was  its  father.    Abbott,  C.  J,,  in  his  anm- 

(riM*,  C.  J., aud I  " Having promiaed  the  ming    np    to   the  jnry,   said:    "If   you 

pUatifl  inarnagB,  ahe  must  absolve  her-  think  that   the   defendant   waa  not  the 


1  TouBg  p.  Hnrphy,  3  Bing.  N.  C.  M ;  Kepy  v.  Jones,  37  Ala.  .179 ;  Spragne  v. 
Craig,  51  111.  288  ;  Hnnter  r.  Ifttfleld,  68  Ind.  416  ;  Deoalow  v.  Van  Horn.  16  la.  47S  ; 
Berry  e.  Bakeman.  44  Me.  161 ;  Von  gtorch  r.  Ortffln,  77  Pa.  .W4  ;  Capehart  v.  Carra- 
dine,  4  Strob.  42 :  Goodall  v.  Thnrman,  1  Head,  209.  Bnt  anfh  character  or  conduct 
ia  no  defence  if  existing  and  known  to  the  defendant  at  the  time  of  the  engagement. 
Kelley  t.  Highfleld,  IS  Ore.  277,  and  cases  above  cited. 
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False  and  injurious  language   used   by  plaintiff  concerning  de- 
fendant  IB  a  good   defence,  (x)     So  bad   health,    if   such   aiS   to 
incapacitate  from  marriage,  or  render  it  unsafe  or  improper,  (y) 
But  a  plea  of  the  bad  health  of  the  defendant,  taking  place 

*  67  subsequently  *  to  the   promise,  has  been  held  to  be  no  an- 

swer to  an  action  for  a  breach  of  promise.  (2)  Entire  deaf- 
ness or  blindness,  or  other  important  physical  incapacity,  occur- 
ring after  the  promise,  might  be  a  good  defence  at  law  i  (a)  '  so 

father  of  the  child,  he  ia  entitled  to  jtmr  this  fact  when  he  made  the  promiBe  whirh 
Terd[ct  i  for  if  any  man,  who  has  m&de  a  he  had  broksQ,  attll  the  fact,  thoagh  no 
promise  of  marriage,  discoven  that  the  defence,  woald  go  to  le«seu  the  dajnagea. 
person  he  has  promised  to  Tnarry  is  with  See  also,  Bojnton  v.  Kelloegi  3  Hsh. 
child  by  auuthei  man.  he  is  ^uBtified  in  189;  Palmer  v.  Andrews,  7  WeD±  143; 
breaking  gncb  promise;  and  if  any  msn  SaowmBan,  Wardwell, 33  He.STS;  John- 
has  beeo  paying  his  addresaes  to  oue  son  v.  Travis,  33  Minn.  331  j  Kellej  o. 
that  he  Bnppo»e«  to  be  a  modest  penuo,  Highfleld,  15  Ore.  3'7. 
and  aftenmrdt  discoven  her  to  be  a  Ioum  Jz]  Leeds  v.  Cook,  4  E^  SS6. 
and  immodest  woman,  he  is  justified  in  jy)  Atchiuson  «.  Baker,  Peake,  Ad. 
breaking  any  promise  of  inarriage  that  be  Cas.  103,  134.  In  this  case  the  pl*!ntilt 
m^  have  made  to  her;  bnt  to  entitle  a  was  a  widower  npwaids  of  forty  yean 
defendant  to  a  verdict  on  that  ground,  the  of  age,  and  the  defendant  a  widow  abuat 
jury  must  be  satisfied  that  the  plaintiff  the  same  age ;  wlien  the  promise  was 
was  a  ioose  and  immodest  woman,  and  made,  the  plaintiff  was  apparently  in 
that  the  defeadant  broke  his  promise  on  good  health,  bnt  the  defendant  after- 
that  acconnt ;  and  they  mast  also  be  satis-  wards  discorered  that  he  bftd  an  abscen 
fied  that  the  defendant  did  not  know  her  in  his  breast,  and  for  that  resMn  refnsed 
character  at  the  time  of  the  making  of  the  to  marry  him.  Lord  Katgim  said,  that  if 
promise;  foe  if  a  man  knowinfflii  promise  the  condition  of  the  parties  was  changed 
to  marry  inch  a  pemon.  he  is  bonnd  tu  do  after  Che  time  of  making  the  contract,  it 
so."  In  Bench  p.  Merrick,  1  Car,  &  K.  was  a  good  cause  for  either  party  to 
463,  it  was  proved,  that  the  plaintiff  had  break  off  the  connectiou  ;  that  Lord  Maiu- 
had  a  child  some  ten  yean  before  the  ^eld  had  hdd,  that  if,  after  a  man  had 
promise,  and  hail  since  sustained  an  irre-  made  a  contract  of  marriage,  the  wo- 
proachable  character.  Atrherl^,  Serj ,  be-  man's  character  tnrned  out  to  be  differ- 
fore  whom  the  case  was  tried,  said  :  "  The  cut  from  what  he  had  reason  to  think  it 
great  qneation  in  this  case  will  be,  whether  was,  he  might  refuse  to  marry  her  with- 
yon  believe  thst,  in  the  month  of  Febra-  oat  being  liable  to  an  action,  and  whether 
ary,  1843,  the  defendant  knew  the  his-  the  infirmity  was  bodily  or  mental  the 
torv  of  the  pluntiff  in  regard  to  this  reason  was  the  same;  it  would  be  most 
child.  If  he  did  not  know  it,  however  mischievous  to  compel  parties  to  marry 
great  a  severity  it  may  be  on  a  wuman  who  could  never  live  liappily  together, 
to  rake  up  the  transaction  of  by-gone  The  plaintiff  was  nonsuited.on  thegroond 
times,  the  defetidanl's  second  plea  will  of  a  variance;  but  afterwards  brought  a 
he  sostained,  and  on  that  plea  the  de-  fresh  action,  and  rei>atted  the  defend- 
fendant  will  be  entitled  to  the  verdict,  ant's  testimony  as  tu  the  abscesf,  and 
There  is  no  impolalion  whatever  on  the  recovered  £4,000  on  proof  that  the  de- 
character  of  the  plaintiff  except  the  tniQS-  {endaot  had  promised  to  settle  £a,000  of 
action  ot  1S3L.  If  the  defendant,  in  your  her  fortune  on  him,  and  the  reaidne, 
opinion,  has  not  estalilitlied  his  defence,  XIS.OOO,  on  herself.  A  motion  was  then 
there  will  then  be  the  question  of  dam-  made  for  a  new  trial,  on  the  ground  of 
acea ;  and  in  that  case,  in  consequence  of  excessive  damages,  but  the  cause  was 
the  miafortnne  (calling  it  br  no  harsher  compromised, 

munel  in   IS3I,  the  plaintiff  cannot  be  (i)  Hall  u.  Wright,  96  Eng.  C.  L.  745 ; 

said  to  bo  entitled  to  su  targe  a  compen-  s.  c.  E.  B.  &  E,  746. 

sation  as  one  on  whose  reputation  no  im-  (a)  Short  n.  Stone,  8  Q.  B.  369.    Lord 

patatlon  had  ever  reeled."    From  this  we  Dtnmaa,    A  rape  wholly  withoat  the  fault 

must  infer  that  if  the  defendant  did  know  of  the  woman,  would  aucharge  the  man 

'  Two  English  cases  in  regard  to  such  dsfencos  seem  to  allow  too  little  weight  to 
such  a  defence.    In  Baker  d,  Cartniight,   10  C.   B.  h.  s.  134,  the  defence  that  sub- 
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wouM  the  disposal  of  her  property  without  the  consent  of  the 
defendant,  and  in  a  manner  injurious  to  bis  interests,  (i)  It  has 
been  said,  also,  that  if  a  widow  conceals  hei  previous  marriage, 
and  betrotbs  herself  as  a  virgin,  this  would  be  a  fraud,  and  would 
avoid  the  conti&ct(c)  It  is  going  quite  far  to  consider  this  fact 
alone  as  constituting  a  fraud,  but  it  could  seldom  occur  but  under 
circumstances  which  would  probably  determine  the  character  of 
the  concealment ;  and  if  this  were  fraudulent,  it  must  of  course 
have  the  usual  effect  of  fraud  upon  the  contract ;  for  if  obtained 
by  fraud,  whatever  that  fraud  may  be,  the  contract  is  void.  A 
dissolution  of  the  contract  by  mutual  consent  would  of  course  he 
a  snfhcient  defence,  but  it  must  be  a  real  and  honest  consent.  (_d) 
But  a  pre-engageOient  by  the  defendant  is  uo  sufficient  defence,  (e) 
nor  is  the  fact  that  the  defendant  was  married  at  the  time  of  the 
promise,'  but  the  plaintiff  may  bring  an  action  immediately  upon 
dtacovery.  CO     Perhaps  it  ought  to  be  a  good  defence,  that  the 

from   bis  ohtjration.     Addiion  on  Cont.  ftbiliC}',  bnt  it  will  not  avoid  the  perform- 

S84.    And  in  France  it  seems  that  Iom  anee  of  yoar  promise,  becaose  it  proceeds 

ol  a  nose  woold  be  salScieut,     At  com-  fium  vour  own  act." 

nwm  law  it  would  hardly  be  held  that  a         ( /)  Wild  v.  Harris,  T  C.  B.  999 ;  Mill- 

miafortiuM,  which  merely  affected  peisonal  ward   d.  Littlewood,  I   E.  L.  &  E.  40B  ; 

beauty,  was  a  sufficient  defence.    Id.  e.  c.  ft  Excb.  775.    The  c^onBidention  was 

ib)  Taylor  c.  Pneh,  1  Hare,  114.  nald  to  be  that  the  plaintiff  would  remain 

te)  Addison  on  Cant.  S81.  unmarried.    Poiloci,  C.  B.,  said  that  the 

{H)  See  Soathard  r.  Reiford,  6  Cowen,  ilefeiidant  impliedly  promised  that  there 

SM ;    Kelly  e.  Renfra,  9  Ala.  3S5 ;  Dean  was  no  imperiiinent  to  hia  performinl;  bis 

r.  Skiff,  I!8  Mass.   174;  Shellenbaiger  n.  promise     This  doctrine  was  also  held  in 

Blake,  67  Ind.  TS.  the   case  of   Blattniaker  c.   Saul,  which 

'-)  Uanison  t>.  Cage,  I  Ld,  Raym.387  was  decided  in  Brooklyn,  N.  V.,  in  Oo- 

^-';  C.  J.    "PrecoDtract  U  a  dit-  tober,  1858. 


(«)Han 


t  E.  746,  the  defendant  pleaded  in  effect,  "that  after  the  agreement  b.._ . 

breach,  therM>f  the  defendant  became  afflicted  with  frequent  and  severe  bleeding  from 
the  InngB,  rendering  him  incapable  of  marriase  witboat  danger  of  his  life,  of  which 
^  plaintiff  had  notice.''  The  jury  foand  this  plea  to  be  true,  except  as  to  the  alle- 
gatioD  of  notice.  A  divided  court  held  this  to  be  no  defence.  In  both  these  cases 
pabbc  policy  would  seem  to  requiro  a  different  decision.  In  Allen  v.  Baker.  86  H. 
C.  91,  Hall  r.  Wright  is  jostly  criticised ,  It  was  held  in  Allen  n.  Baker,  that  venereal 
disease  on  the  part  of  the  defeudaut  was  no  defence  to  an  action  for  damages  if  con- 
tracted aubeequently  to  the  engagement  or  if  contracted  before  and  ki 
permanent,  the  diiiabili^  having  been  caased  by  the  defendant's  own  fault. 
Impotence  of  the  defendant  thonsh  known  Co  both  parties  at  thi  ' 
Qg,  was  held  a  good  defence  in  Gnlick  ".  (inlick.  41  N,  J.  L,  13, 
lade  the  marriage  of  an  impotent  person  void.  Sexual  Incapacity 
plaintiff  nnknown  to  the  defendant  at  time  of  the  engagement  ia  a  goo<l  defence. 

Gril  '    -"^    ..~   "-     -..       mi_.   .t.     .,_=_.!», _      .......  ...    _ 


irties  at  the  time  of  contract- 
a  statute 


made  the  marriage  of  an  impotent  person  void.     Sexual  Incapacity  on  tlie  part  of  the 

plaintiff  nnkno WD  to  thedefend"   "    ^  "'~  "   -'  "- ^    .  .■ 

Griug  •>.  Letch,  112  Pa.  S44.    T 

WH  held  DO  defence  in  Berry  v.  Bakeman,  44  Me.  164,     Obviously,  a 


v.  Lerch,  112  Pa,  S44.    That  the  plaintiff  (woman)  waa  addicted  ti 


put  of  the  defendant  "  that  it  wonld  be  for  the  happiness  of  both  of  them  that  they 
■bonld  separate,"  is  not  a  defence.  Cootidee  ti.  Neat,  139  Mass.  146.  In  Spragne 
r.  Craig,  51  111.  288,  the  defendant  was  entitled  to  sliow  in  mitigation  of  damages 
that  he  was  afflicted  with  an  incarable  dinaase.  See  Bntton  v.  McCauIey,  38  Baib.  413. 
1  U  the  plkintift  did  not  know  of  the  fact.    Kelley  v.  Biley,  106  Mass.  339. 
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plaintiff,  when  making  the  contract  tor  the  breach  of  which  the 
action  is  brought,  was  under  an  engagement  to  another  party. 
For  instance,  if  a  woman  sues  a  man  for  a  breach  of  promise  of 
marriage,  she  must  of  course  show  that  the  promise  was  reciprocated 
by  her;  and  if  the  defendant  could  then  show,  that  when  she 
made  this  promise  to  him  she  was  bound  by  a  previous 

*  68  promise  to  another,  it  would  *  seem  to  be  just  that  she 

should  not  recover  for  the  violation  of  a  contract,  her  enter- 
ing into  which  was  a  precisely  similar  violation  of  contract  But 
this  question  does  not  appear  to  have  been  settled  by  adjudication. 
It  would  seem,  however,  that  where  there  was.a  fraudulent  con- 
cealment of  the  prior  contract  by  the  plaintiff,  the  fraud  being 
sufficiently  pleaded,  the  defence  would  be  held  good.  (9)  The 
contract  with  a  woman  divorced  for  her  own  fault  would  be 
invalid  in  a  State  where  such  woman  cannot  legally  marry,  (gg) 

An  offer  to  renew  or  execute  the  contract  after  a  refusal  should 
be  no  defence ; '  nor  a  change  of  feeling,  nor  the  fact  that  another 
had  supplanted  the  plaintiff  in  the  affections  of  the  defendant. 
But  it  would  seem,  on  general  principles,  to  be  a  good  defence, 
that  the  promise  was  made  on  condition  that  the  plaintiff  would 
commit  fornication  with  the  defendant ;  for  such  a  promise  might 
be  void  as  founded  upon  an  illegal  consideration.  (A) '     But  it  is 

{g}  Be*c1iej  V.  Brown,  96  Eng.  C.  L.  niti  for  a  new  tri&l  having  bean  obtuned, 

796.  on  the  ground  that  it  waa  (uttiii  contmttaM, 

Igg)  Haviland  c.  ^Tiland,  it  N.  T.  being  on  condition  of  the  plaintiff  going 

U3,  to  bed  with  the  defendant,  Lord  Afantfidd 

(A)  Thia  wonld  aeem  to  b«  donbtfnl  aaid:   "  I  thonght  the  objection  wonld  not 

from    Morton    r.   Fbud,  3   DoDgl.    S11.  lie  od  two  f^roandB.     1.  That  before  the 

This  WAS  an  action  for  breach  of  promiBe  marriage  act  this  would  have  been  a  good 

of  DiarTiMfe,  tried  before  Lonl  Mantfittd.  marriage,  and  the  children  legitimate  bj 

The   evlc^ce  was,   that  the  defendant,  therulesof thecomuionlaw.    a.  Ithonght 

who  was  a  man  of  fortune  in  Jamaica,  >o.  became  the  partiea  were  not  in  pari 

aged    peTentj,    promined    to   marry  tlie  (fe/(e(o,  but  this  was  a  cheat  on  the  j>ait  of 

phiintiff.  a  widow  of  fifty^three,  if  ahe  theman."    Afterargnmenlgthecoorttook 

would  go  to  bed  to  him  that  night,  which  time  to  conlider,  and  in  the  meanwhile 

she  did.  and  lived  afterwards  with  him  a  recommended  the  partiea  to  agree  that 

considerahle  time.      It  appeared  also  tliat  the  defendant  should  paj  the   plaintiff 

the  defendant    several  times    afterwards  £$00,  and  on  a  snliBeqnent  daj  Wallaa 

repeated  his  resolution  to  marrv  her,  hat  informed  the  court  that  Che  [wrties  had 

that  be  atterwardo  married  another  wo-  contented  to  that  arrangement.     See  also, 

man.    The  jnr?  found  a  verdict  for  the  Bald;  e.  Stratton,  11  Feun.  St.  316. 
plaintiff,  with  £3.000  damages.    A  rule 

■  80  held,  citing  the  text,  in  Knrtx  b.  Franl:.  T6  Ind.  6M. 

'  A  promise  to  marrv  in  consideration  of  illicit  intercourse  ia  Toid.  Hanks  e. 
Naglee,  M  Cal.  5t  ;  Boi)^ier«  v.  Boolon,  M  Cal.  146  ;  Sleinreld  g.  Levy,  16  Abb.  Pr. 
V.  a.  36;  Goodall  v.  Thnrman,  I  Head,  £09.  But  inch  iotercnune  does  not  make 
mutual  promiaea  to  marrv  void.    Keller  s.  Highfleld,  15  Ore,  277,  387.    And  mutual 

Sromisea  to  marry  at  a  del!nite  fntnre  time,  and  sooner  ibonld  pregnancy  reanlt  from 
licit  intetranrsc,  were  sustained  and  held  enforcaable  as  toon  as  pregnancy  occurred, 
in  Karti  v.  Frank,  76  Ind.  9M. 
T2 
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certainlj  no  defence  that  tbe  promise  was  made  after  fornication, 
if  made  with  no  view  to  a  repetition  of  the  offence,  or  before  for- 
nication, it  that  were  not  the  consideration  of  the  promiae.  If 
the  defendant  promised  that  another  person  should  marry  the 
plaintiff,  it  is  no  defence  that  such  other  person  refuses ;  because 
the  defendant  promised  on  his  own  responsibility  that  which 
another  person  might  prevent  from  being  done. 

Damages  are  peculiarly  within  the  power  of  the  jury  in  cases 
of  this  kind;'  for  courts,  both  in  England  and  in  this  country, 
are  very  unwilling  to  set  aside  a  verdict  in  these  cases  on 
the  *  ground  of  excessive  damages,  (i)  And  if  the  defend-  *  69 
ant  has  undertaken  to  rest  his  defence,  in  whole  or  in  part, 
(u  the  general  bad  character,  or  the  criminal  conduct  of  the  plain- 
tiff, and  fail  altogether  in  the  proof,  it  has  been  distinctly  held 
that  the  jury  may  consider  this  in  aggravation  of  damages.  (7)^ 

(i)  ThU  iB  vei7  stiongly  aasert«d  in  nals.    Bat  it  appears  from  tbe  teatiinony 

tlM  CM«  of  Smith  V.  Woodflne,  1  C.  B.  of  bis  own  witnegaee,  that  her  character  in 

(h.s.)  mo.  that  ie»p«ct  Kaa  oot  been  taroiabed  eren 

(j)  Soathard    B.   Raxford,   S  Cowen,  by  the  breath  oF  BOHpicion.     With  inch  % 

3M.     This  was  aa  actioD  of  assumpsit  for  defence  on  Che  record,  a  verdict  fur  nomi- 

breach  of  proiniae  of  marriai^.    The  plea  nal  or  trifling  damages  maj  be  worse  for 

»SB  the  general  issne.  with  notice  that  her  repatation  than  a  general  verdict  for 

the  defendant  would  prove  in  his  defence,  tbe  defendant.     If  the  defendant  haa  *ruu 

that  tiM  plaintiff  had,  at  various  timet,  and  her  affections  and  promised  her  marriage, 

with    vaiiouB    persons,  specifjing   tbeni,  and   has   not  only  deserted   her  without 

rammitted  fornication  after  the  alleged  caose,  but  has  auo  spread  this  defence 

promise.     At  the  trial,  tbe  defendant  at-  npon  the  record,  for  the  pnrpose  of  de«- 

tempted  to  prove  this  defence,  bnt  failed,  truying  ber  character,  the  jnry  will  he 

The  rase  was  tried  before  Walworih,  Cir-  jnatifled  in  givine  eitemplary  damages." 

cait  Justice.     Tbe  learned  jodge,  in  char-  And  Sutherland,  J.,  in  delivenoK  the  opin- 

the  jury  in  reference  to  the  damafjes,  ion  of  tha  Supreme  Court,  said  :  "  Upon 

.  "  Id  cases  of  this  kind  the  damages  the  qnestion  of  damageH,  the  charge  of 

an  alwavB  in  the  discretion  of  the  jary ;  the  jndge  appears  to  me  to  be  nnexcep- 

and   in   fixine  the  amount  they  have  a  tionable.    lliere  can  be  no  settled  rnle  by 

nght  to  take  into  consideration  the  natnre  which  they  are,  in  every  case,  to  be  regn- 

of  the  defence  set  np  by  the  defendant,  lated.    They  rest  in  the  sonnd  discretion 

In  his  defence  he  has  attempted  to  excose  of  tbe  jnry,  under  the  circumstances  of 

hi)  abandonment  of  the  plaintiff  on  the  each  particular  case;  and  where  tbe  de- 

gronnd  that  she  is  unchaste,  and  has  com-  fendant  attempts  to  justify  his  breach  of 

nutted  fornication  with  different  individ-  promise  o(  marriage  by  stating  upon  the 

'  The  money  value  or  worldly  advsjitage  of  a  marriage  in  giving  a  woman  a  per- 
manent borne  and  advantageous  establishment,  the  wonnd  to  her  affections,  the  morti- 
fiaUion  aod  distress  of  mind  she  suffered  from  the  defendant's  reliual  to  perform,  tak- 
ing into  account  tbe  lime  the  engagement  had  subsisted,  it  was  declared,  in  Coolidge 
r.  Neat,  139  Mass.  146.  might  all  be  tatien  into  account  by  the  jniy.  See  Sheahan  v. 
BarT7,  37  Mich.  217.  The  property  and  social  standing  of  the  defendant  may  be 
shown.     Bennett  c.  Beam, 43  Mich.  346;  Hnnter  b.  Hatfield,  68  Ind.  416.  — That  the 


PPK'J 


damaires,  see  Wpe  o.  Lister.  L.  R.  G  Q.  I 
"the  fl-        -  .... 


e  baseless  allegations  of  the  plaintifTs  lack  of  chastitr  will 
■»»vate,  l.eavitt  a.  Cntlei,  3T  Wis.  46;  Keed  o.  Clark,  47  Cal.  194;  while  the  bad 
habits,  drunkenness,  incontinence,  Ac.,  of  the  plaintiff,  or  that  she  was  after  his  money 
merelv,  will  mitigate  damages.  Von  Storch  v.  GrifRn.  77  Penn.  St.  504  ;  Hunter  u. 
Batfle'ld,  68  Ind.  416;  Williams  d.  Hollings worth,  6  Baxter,  13;  Miller  v.  Rosier,  31 
Mich.  475.     See  also  Miller  e.  Uayea,  34  I*  49«.  —  R. 
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And  it  aometimes  happens  that  a  jury  who  are  obliged  hj 

*  70    the  rules  of  law  *  to  give  a  verdict  foi  the  plaintiff,  render 

that  of  no  avail,  by  finding  only  nomittal  damages,  (i) 
The  promise  is  ao  far  of  a  personal  nature,  that  the  breach  of 
it  gives  DO  action  to  the  personal  representative  of  the  party 
injured,  unless  perhaps  special  damage  to  the  estate  of  the  dece- 
dent is  alleged  and  proved.  (0  Nor  does  it  survive  against  the 
administrator  of  the  promisor,  (m) 

Whether  in  an  action  to  recover  damages  for  the  breach  of  a 
promise  of  marriage,  damages  for  seduction  may  be  recovered, 
has  been  much  questioned,  (n) '     By  the  strict  rules  of  law,  they 

record,  ai  the  cause  o!  his  deurtioD  of  the  were  excesaive.  the  court  might  interfeie  i 

pbuDtifl,  that  she  had  repeatedly  had  critn-  nolhing  of  that  sort,  however,  appeara  in 

Ipal  ioterruaree  with  varioua  penooa,  and  this  caae."      In  Goodall   v.  Thunnao,  I 

fails  eitti rely  in  proving  it,  this  iiacircum-  Head,  209,  the  rale  is  said  to  be,  that  th« 

Kance  which  ought  to  aggravate  the  dam-  amount  of  damages  reals  in  the  sound  di*- 

agea.      A  verdict  {or  Duniinal  or  trifling  cretion  of  the  jurv,  who  are  to  look  to  the 

damaf^,  under  such  circamBtances,  would  rank  and  couditioD   of   the  parties,  the 

be  fatal  to  the  character  of  the  plaintiff;  estate  of  the  defendant,  and  to  all  the 

and  it  noold  be  matter  ol  regret,  indeed,  facts  proven  in  the  case,  and  award  dam- 

if  achetkoponalicenseuf  [hiadewriptioD  ages  commeiiBurate  witli   the  injury  in. 

did  not  exist  in  the  power  of  the  jury  to  Sicted. 

take  it  into  consideratiou  in  aggravation  {t)  See  Baddeley  r  ftlortlock.  Holt, 
ot  dtunagea."  In  Gongh  i-.  Varr,  1  Y.  &  l&l.  cited  ante,  p.  ■  G&, 
J.  477,  it  is  decided,  that  the  court  will  {l\  Chamberlain  v.  Williamaon,  S  H. 
not,  in  an  action  fur  a  breach  of  promiae  &.  Sel,  408.  Wade  a.  Kalbtieish.  58  N.  T. 
of  marriage,  gnuit  a  new  trial  on  the  282;  Grubb  k.  Suit,  32  Gratt,  KX.  Sea 
ground  of  exceasive  damages,  unlesa  they  Shnlar  v.  Millaaps,  71  N,  C.  S97,  contra. 
M  au  U^e  as  to  ioduce  the  court  to  infer  (n)  Stebbina  v.  Palmer,  I  Pick.  71; 
that  the  jury  were  actuated  by  undue  Smith  e,  Sherman,  4  Cush.  408. 
motives,  or  aJted  auon  a  misconception  of  (ii)  Perkins  v.  Hereej,  1  R.  I.  493.  doe» 
the  facts.  And  Huiiixk,  B.,  aaid ;  "  The  Dot  permit  seduction  to  be  ahown  in  ag- 
principle  which  governs  the  coarts  in  gravation  of  damage*.  So  Burks  v. 
cases  of  this  description  is,  not  whether  Shain,  3  Bibb,  341 ;  Weaver  v.  Bachert, 
thev  think  the  damages  too  large,  tint  S  Penn.  St.  80.  CimlTa,  Paul  v,  FrazJer,  3 
whether  they  be  so  large  as  to  aatisf/  the  Man.  '3  ;  Conn  v.  Wilson,  9  Overt,  233 ; 
court  that  the  verdict  waa  perverae,  and  Matthews  s.  Cribbett,  11  Ohio  tjt.  330; 
the  reault  of  groea  error,  miaconception,  Goodall  v.  Thurman,  1  Head,  209.  In 
or  undue  motivea.  There  are,  I  think,  Baldy  v.  Stratum,  11  Penn.  St,  316,  it  ia 
no  circumstances  in  this  case  to  warrant  htid,  that  though  seduction  cannot  b« 
BQch  a  conclusion.  Poverty  is  pleaded  as  given  in  evidence  in  an  action  for  breach 
a  ground  for  inducing  the  court  to  inter-  of  piomiae  of  marriage,  the  improper  con- 
fere  ;  I  am  not.  from  the  evidence,  aatis-  duct  of  the  defendant,  in  which  the  plain- 
fied  that  the  defendant  ia  unable  to  pay  tiff  did  not  partiL-ipate.  may  be  so  given  in 
the  damages  ;  but  even  if  he  were,  that  aggravation  of  damages.  So  loss  of  time, 
would  not,  I  apprehend,  be  a  ground  for  and  expenses  incanvd  in  preparatioua  for 
diatncbing  the  verdict.  These  are  qnea-  marriage,  are  grounds  of  damage,  directly 
tions  which  mnat  depend  upon  the  cir-  incideatal  to  the  breach  of  a  promiae  <rt 
cumatancea  of  each  particular  case :  if  marriage,  hut  not  of  special  damage.  In 
there  were  an  imputation  upon  the  char-  Tullidge  o.  Wade,  3  Will*.  18,  and  Foeter 
avter  of  the  plaintiff,  and  the  damagea  i>.  Schoffield,  1  Johns.  297,  it  was  Md, 

^  Such  evidence  is  now  geuerallr  admitted.  See  Berry  e.  Da  Costa.  L.  R.  I  C.  P. 
331  ;  Millington  b.  Loring.  6  Q.  B.  D.  190  ;  Sherman  n.  Rawaon,  102  Mass.  395;  Hattin 
«.  Chapman,  46  Cunn.  GOT ;  Saner  v.  Schnlenberg,  33  Md.  288 ;  Bennett  v.  Beam,  4a 
Mich.  346 ;  Bird  a.  Thomnoa,  96  Mo.  434 ;  Smith  n.  Braan.  37  La.  An,  223 ;  Wildt  e. 
Bogan,  57  Ind.  453 ;  Kuiffen  c  McConnett,  30  N.  Y.  28S ;  WilUama  n.  HoUingswoith, 
«  Outer,  12 ;  GieM  v.  SchulU,  U  Wii.  462 ;  6»  Wi*.  5S1. 
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should,  we  think,  be  excluded,  where  the  plaintiff  wa9  in  actual 
at  coastractive  eeivice,  or  lived  in  a  State  in  which  the  statute 
law  gave  her  an  action  for  the  seduction,  and  not  otherwise ;  and 
the  weight  of  authority  seems  to  be  so.  Where  courts  hold  to 
this  rule  they  would  exclude  evidence  of  seduction  as  irrelevant 
But  in  most  cases  it  would  be  diEBcult  to  exclude  this  entirely, 
so  as  to  keep  the  fact  entirely  from  the  jury,  without  excluding 
other  evidence  to  which  the  plaintiff  would  certainly  be  entitled. 
And  if  the  jury  were  made  cognizant  of  the  fact,  they  would 
probably  regard  it  in  estimating  damages ;  and  probably  courts 
would  now  seldom  set  aside  a  verdict  on  this  ground  under  any 
ordinary  circumstances ;  especially  if  the  seduction  followed  the 
promise  and  was  effected  by  means  of  it.  (nn)  And  it  has  recently 
been  held  in  England,  that  the  court  might  direct  the  jury  in 
assessing  damages,  to  consider  the  altered  position  of  the  plaintiff 
by  reason  of  the  seduction,  (no)  It  has  been  held  in  England, 
that  a  father  cannot  maintain  an  action,  "per  quod  aervitium 
amisit,'  for  the  seduction  of  hia  daughter;  unless  she 
'was  in  service  to  him,  or  owing  him  service,  at  the  *71 
tiin&(o)  And  it  has  been  held  that  the  service  must  he 
real,  genuine  service,  such  aa  a  parent,  master,  or  mistress  may 
command,  and  not  such  occasional  assistance  as  the  daughter  out  at 
service  may  be  able  to  render  to  her  parent  by  permission  of  the 
master  with  whom  she  lives,  (p)  But  the  American  law  is  held, 
in  some  cases,  not  so  strictly.  (^)  In  others,  there  seems  a 
disposition  to  adopt  the  severity  of  the  English  law.  (r) 

that  In  ui  action  for  BedocCion.  the  promiie  (p)  Thom-peotx  t>,  Rom,  5  H.  &N.  IS. 

<rf  marriage  conid  nut  be  given  in  evj.  (o)  See  Ingereoll  t>.  Junes.  5  Barb.  661, 

denca.    But  thia  rule  —  if  it  be  law  —  ia  and  Bartley  d.  Richlmjer,  Si  Barb,  182; 

■ot    Dsnallv    regarded    in    practice.     In  Darideon  c.  Gooditll,  I8N.H.423;  Whits 

Wella  II.  i^ailKett,  8  Barb.  33«,  it  is  do-  b.  Nelia,  31  X.  Y.  405 ;  Lipe  d.  EineDlerd, 

eided,  that   in  aD   action    for  breach  of  3S  M.  Y.  239 ;  Kennedy  r.  Shea,  110  Mara. 

promiee,  the  >edacttoa  of  Che  plaintiff  is  147,    In  Updeeraff  v.   Bennett.  8  la.  T!, 

to  be  regarded  as  a  breach  of  trie  promise  held,  that  the  n^ht  of  a  father  to  recover 

in   all   iraua    in  which  it  is  followed    by  for  the  sednction  of  a    minor  daDRbter, 

abaodonmeut  and  a  refusal  to  marry,  and  has  not  heea  changed  by  the  Code,  hut 

ia  to  be  considered  by  the  jury  in  estimat-  this  rale  haa  been  so  relaxed,  that  he  may 

ins  the  damagee.    The  same  doctrine  is  now  recover,  althuneh  such  minor  dangle 

bdd  ia  King  v.  Keraey.  S  Cart  (Ind.)402.  ter  be  not  living  with  him,  and  there  may 

(im)  Fjpy  D.  Jonei,  37  Ala.  379.  be   no  actual  loss.      See  aUo  Doyle  v. 

Ina)  Berry   a.  Ua  Costa,  Jaw  Rep.  I  Jesaap.  39  III  460. 

C.  P.  931.  (,)  George  o.  Van  Horn,  9  Barh.  MS  ; 

(o)  In  Portletbwaite  n.  Parlces,  3  Borr.  Bartley  v.  Richtmyer,  4  Coinst.  3B ;  Daiu 

I8T8,  the  platutifT  hired  herself  to  the  do-  e.    Wycoff,    3    Seld.    191;    Mulvehall  d. 

Indant.  who  seduced  herand  thea  turned  Millward.  1  Kem.  343.    In  other  Amcri- 

her  away   when  pregnant,   and    she  re-  can  cases,  the  principle  of  the   English 

tamed    to    her    father,  and    the    father  law  seems  to  prevail,  as  in  X>eer.  Hodges. 

lm>Bght  an  action  per  qaod  tmitium  ;  and  13  Gratt.  T26  ;   Roberta  i>.  Cuanelly,   14 

U  waa  Aeiif,  thu  the  action  was  not  main-  Ala.  335;  Kendrick  v.  McCrary.  11  Ga. 

billable.  603 ;  Heiurichs  v.  Kercbner,  35  Mo.  37B. 
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Evidence  that  th^  parents  of  the  defendant  disapproved  of  the 
engagement  has  been  received  in  mitigation  uf  damages,  (s)  A 
bill  in  equity  has  been  sustained  to  compel  a  party  to  discover 
whether  he  has  promised  to  marry  the  plaiDtift(0 


PB01II8E3  IN  RELATION   TO  SETTLBU1KT8   OB   ADVANCES. 

A  promise  to  give  to  a  woman,  or  settle  upon  her,  a  specific 
sum  or  estate  on  her  marriage,  is  valid.  Marriage  is  regarded  as 
one  of  the  strongest  considerations  in  the  law,  either  to  raise 
a  use,  or  to  found  a  contract,  gift,  or  grant  (u) '  But  such 
promisee  are  certainly  within  the  statute  of  frauds,  as  made  "  in 
consideration  of  marriage, "  (v)  although  a  promise  to  marry 
"  72  is  not-  ■  They  must  therefore  be  in  writing  in  England,  and 
in  those  of  our  States  which  have  enacted  this  clause  of  the 
statutes  of  frauds.  And  the  celebration  of  the  marriage  is  not 
such  part  performance  of  the  contract  as  to  take  it  out  of  the 
statute,  (w)    But  the  Court  of  Chancery  has  frequently  interfered 

(i)  IrviDK  "■  Greenwood,  I  C,  ft  P.  3S0.  where  the  ptopen;  wm  the  wife's,  and 

(0  VauKliiia  c  Aldrldge,  ForeBt,  42.  hail  come  to  Che  husband  by  a  marriage 

(u)  Holder  v.  nickeson.  1  Fipodi.  9B;  made  after  a  promise  to  secure  it  to  her, 

Smith  D.  StatTord,  Hob,  216.    Waters  r.  a  settlement  <□  fulfilment  of  the  promiee 

Boward,  a  Gill,  269.  would  be  sustained  agaioit  creditors,  be- 

(i')  Randall    v.    Morgan,    IS    Ve«.  67.  osuse  they  lose  Dot hiii);  b;    it;  batuotso 

lathiscsse  it  is  doubled  whether  a  set-  if  the  property  had  been  originally  the 

tlement  after  marriage,  founded  upon  a  husband's. 

parol  agreement  before  marriige,  could  (u>)  DaudasD.  Patens,  IVea.  Jr.  196; 
be  >nBCainRd  against  creditors.  The  same  Montacute  d.  Maxwell,  1  F.  Wma.  6IB; 
qneetion  occurred  in  Dandas  v.  DuCens,  I  s,  c.  I  Stra.  2.^6,  In  SimmoDs  v.  Sim- 
Ves.  Jr.  196.  and  Lord  ThiiTloai  seemed  mou^  6  Hare,  352,  it  is  said  that  although 
to  think  such  settlement  might  be  valid,  a  parol  agreement  by  the  husband,  made 
He  says  Co  conneel ;  "I  should  be  glad  Co  before  marriage,  that  the  wife  should 
hear  yoii  snpporC  it  (that  in,  hifi  objenion  poeBesa  certain  chattels  for  her  own  use, 
to  such  Bettlement),  though  it  is  niO[«  is  not  biadiog  upon  him.  yet  if  the  parties 
matter  of  curiosiCv,  if  the  Bnt  point  be  voluiiCarily  place  (he  property  under  Che 
agsinat  yciu,"  Tliis  question  does  not  dominion  of  trustees  as  part  of  the  prop- 
seem  to  be  distinctlr  settled.  Perhaps  erty  under  tmst,  the  agreement  may  then 
the  conrte  wontd   tajce  this  distinctioD ;  be  made  effectnaL 

'  Thns  a  settlement  b?  an  insolvent  debtor  of  a  Urge  amount  of  real  estate  npon  a 
woman  was  npheld,  although  she  knew  that  be  was  financially  embamuwed.  Prewit  v. 
Wilson.  103  U.  K.  22  ;  and  where  no  frand  on  the  hnnband's  crediCors  can  be  laid  to 
the  wife,  a  settlement  of  his  whole  estate  upon  her  is  good,  thongh  they  hnd  cohabited 
and  had  children  before  the  marriage.  Herring  c,  Wickham,  29  Grate,  628.  Gay  d. 
Parpart,  106  U.  S.  679,  held  the  assignment  of  a  mortgage  by  a  man  to  a  woman 
whom  he  had  married  and  by  whom  he  had  children,  after  her  discovery  that  he  had 
a  wife  living  at  the  time  of  the  marriage,  is  a  meritorioiu  act,  and  not  impeachable  for 
immorality  of  consideratiDti.  —  K. 
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where  there  was  a  writing,  aud  in  some  instances  where  there 
was  oone,  to  compel  parties  to  carry  into  eflect  the  intentions  of 
such  a  contract,  or  the  expectations  justly  raised  by  the  conduct 
and  declarations  of  relatives  and  friends,  (x)  But  a  mere  repre* 
sentation  concerning  the  property  or  prospects  of  a  party  about 
to  be  married,  if  made  in  good  faith,  will  not  bind  a  party  to 
make  it  good,  even  in  equity,  although  the  representation  be 
nntme  in  fact.(y)  Letters  from  parents,  or  persons  standing  in 
ioeo  parentis,  promising  provisions,  if  sufficiently  specific  and 
explicit,  have  been  held  to  satisfy  the  requirements  of  the 
statute,  (i) 

Contracts  or  gifts  by  way  of  settlement  upon  a  wife,  after  mar< 
riage,  are  valid  if  not  in  fraud  of  creditors.  (22)  If  the  husband 
were  insolvent  at  the  time,  they  would  be  deemed  fraudulent; 
but  they  would  not  be  deemed  necessarily  fraudulent,  if  he  were 
not  insolvent,  although  he  was  indebted  at  the  time ;  but  a  fraud- 
ulent intent  might  be  shown  and  it  would  invalidate  the  settle- 
ment {to)  If  those  who  were  creditors  at  the  time  fail  to  receive 
their  debts,  this  would  go  far  to  prove  legal  fraud ;  and  hence  it 
is  said  that  a  voluntary  conveyance  by  a  husband  to  or  for  his 
wife  cannot  be  sustained  against  existing  creditors,  (zi) 

Contracts  have  been  frequently  declared  void,  on  the  ground 
that  they  were  in  fraud  of  settlements  and  marriage  portions,  or 
promises  thereof.  As  where  a  private  bargain  was  made  with  the 
husband,  or  even  with  husband  and  wife,  to  pay  bacic  a  part 
of  the  wife's  portion ;  (a)  or  to  return  a  part  of  an  *  annuity  *  73 
or  other  provision  apparently  given  to  a  son  to  enable  him 
to  marry ;  {b)  or  to  restore  money  given  to  impart  to  one  an 
appearance  of  wealth  by  which  he  or  she  may  induce  another  to 

(jr)  HnnsdeD  v.  Cherney,  !  Vero.  ISO ;    the  conn  refused  to  decree  pajment,  bnt 

Bererley  v.  Beverley,  iO.  131.  left  the  plaintiff  to  his  actioD  at  law. 

(y)  Mereweather  D.  Shaw,  1  Cok,  124.  (:i}  Willianu  e.  Arerv,  3B  Ala.  115  i 

(z>  BirdD.  Blorae,  3  Vent.  361,  Sea-  Belford   v.    Crane,  1    Green,  965;  Wool- 

Cr.  Meale,  Prec.  Ch.  561;  Cuokeg  u.  stoa's   Appeal,    51    Pa.    ibi;  Patrick   u. 

■aU,  2  Vera.  200;  Mooie  v.  Hart,  I  Patrick,  77  111.  655;  Lloyd  v.  Fnlton,  91 

id.  110.     In  Wankford  f.  Fotherlej',  a  id.  U.  S.  479. 

3S2,  £3,000  irere  decreed  to  be  paid  on  (za)  Larkin  v.  McMnllin,  49   Pa.  St 

the  streoKth  of  a  letter  vritten   h/   the  29 ;  Clavton  e.  Brown.  30  Ga.  490  ;  Claw- 

father's  oireetion,  wherein  he  offered  to  ion  u.   &lawsati,  25   Ind.  229  ;  Motiti  d. 

sive  £3.000  portion  with  his  dan^liter.  Uotlmna,  35  III.  553. 

He  wae  afterwards  privy  to  the  marriage,  izb)  Sargent  a.  Chnbbnck,  19  la.  37, 

and    seemed    to    approre   thereof.    See  (u)  Thnrton   e.   Benson,    1    F.  Wms. 

AjUffe  o.   Tracy,    2    P.    Wma    85.    In  496 ;  i.  c.  2   Vera.  764 ;  Pitcaira  u.  Op- 

Doagbut   D.   Viucent,   3  Vem.    201,     an  bourne,  S  Ves.  Sen,  373.    See  also  Jack. 

nacle  promised  br  letter  to  give  hi»  niece  bod  it.  Duchaire,  3  T.  R.  552. 

£1,000,  "  bat  in  the  same  letter  dimuaded  (A)  Peyton  v.  Bladwell,  I  Vera.  240 1 

her  from  marrying    the  plaintiff;"  and  Palmer u.  Keave,  II  Ves.  165;  Mortsone 
n.  ArbntbDot,  8  Bro.  P.  C.  247. 
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marry  him.(«)  A.  note  given  fraudulently  to  induce  a  marriage 
contract  is  good  against  the  maker,  (d)  So  creditors  who  conceal 
or  deny  debts  due  to  theui  from  a  man  about  to  be  married,  that 
their  debtor  may  get  the  consent  of  the  woman  or  her  parents  to 
the  marriage,  are  bound  by  such  representations  as  eETectually  as 
by  a  release,  (e)  Any  private  agreement  impairing  or  avoiding  an 
open  and  public  treaty  of  marriage,  is  considered  fraudulent ;  and 
it  is  sometimes  laid  down  as  a  principle,  that  whoever  acts  fraud- 
ulently in  such  casfls  shall  not  only  not  gain,  but  shall  lose  by 
bis  fraud. 

How  far  a  direct  gift  or  transfer,  without  consideration,  of  land 
from  husband  to  wife  is  valid,'  and  in  what  way  it  may  be  made 
effectual,  must  depend  in  each  State  upon  the  present  condition 
of  the  statute  law  in  that  State  in  relation  to  the  rights  and 
powers  of  husband  aad  wife,  and  of  the  adjudication  on  this  sub- 
ject  At  common  law,  and  now  therefore  wherever  the  common 
law  is  unchanged,  such  gi(t  or  transfer,  unless  through  the 
medium  of  a  trustee,  would  he  void.  Kecent  decisions  have  held, 
in  Ohio,  that  the  conveyance  is  void  both  in  law  and  equity ;  {«) 
in  Arkansas,  that  it  is  void  at  law,  but  (being  bond  fide)  will  be 
sustained  in  equity ;{«/)  and  In  Michigan,  that  a  husband  may 
make  such  conveyance  at  ]aw.(ey)  Although  the  husband  be 
insolvent  or  bankrupt,  he  may  give  the  wife  whatever  neither  his 
creditors  nor  assignees  could  take,  (eh) 

(g)  Scott  V.  Scott,  I  Cox.  397 ;  Thorn-  decett  hu  been  pnctised."    See  alio  G«le 

K>D  e.  HarriMjn,  id.  344.     In  thia  iMt  cms,  e.  Lindo,  I  Vera.  47&. 
Lord  Thurhw  Myi :  "  It  i>  a  mie.  in  cuei  (d)  MoDtafiori  v.  MoDtefiaii,  1  W.  Bl. 

of  fraudR  on  marriage,  [hat  although  the  363. 

hiisband  be  a  panj  to  roch  fraud,  vst  his  fi)  Redman  v,  Rednuui,  1  Vern.  348; 

(Qtereat  ii>  not  to  be   affected  since  it  is  Neville  u.  Wilkinnon,  1  Bro,  Ch.  643. 
imjioMible  to  make  him  liahln  in  respect         itr)  Fowler  r.  Trebeiu,  16  Ohio.  493. 
thereof,  withont   involviag  the  wife  and  (tf]  Eddina  c.  Bnck,  13  Ark.  507. 

children,  and  the  bmilv  npon  whom  the  (tg)  Bnrdeao  ir.  Ampeme.  14  Mich.  9L 

(e()  Smith  B.  AUeo,  39  Misa.  4S9. 

'  Gifts  or  conveyances  are,  however,  good  a*  between  the  hnsband  and  wife  them- 
•elves,  Kitchen  u.  Bedford,  13  Wall.  413;  Hunt  r.  Johnson,  44  N,  Y.  S7 ;  Sims  e.  Kick- 
ew,  SS  Ind.  181 ;  sDch  u  choKs  in  action,  Campbell  v.  Galbreath,  IS  Bnsh,  4SS  i  an 
assignment  of  a  cliuin,  Sef  moar  v.  Fellows,  77  N.  Y.  178  ;  a  deposit  in  a  sarings  bank 
to  her  acconnt,  Spelman  v.  Aldrlch,  126  Mass.  113;  sea  Waf  u.  Peek,  47  Conn.  S3; 
and  rents  and  profits  of  land,  Hntchison  e.  Mitchell,  39  Tex.  4B7.  Neithera  child,  not 
dependent,  Horder  n.  Horder,  S3  Kan.  391,  nor  his  heirs,  can  impeach  sach  a  gift  or 
conTejrance  if  reasonable.  Crooks  e.  Crooks,  34  Ohio  St.  610 ;  M^jor*  ir.  Evertoa.  SB 
111.  S6.  A  wife  may  enctimlier  or  diipoae  of  land  «o  convejed.  McUillan  a.  Peacock, 
67  Ala.  117;  Mjenn.  JaoiM,!  Le^  IS9.  — K. 
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SECTION  III. 

CONTRACTS  IN   HE8TRAINT  OF  MAKKIAGE. 

These  contracts  are  wholly  void.'  U  haa  been  held,  that  a 
promise  to  a  woman  to  marry  no  one  but  her  was  such  a  con- 
tract (/)  So  a  bond  by  a  widow  not  to  marry  again.  (^)  So  a 
wagering  contract  that  the  party  would  not  marry  within  six 
years.  (A)  But  a  promise  by  one  with  whom  a  woman  had 
cohabited,  to  pay  her  an  annuity  for  life  provided  she  remained 
single,  wag  held  to  be  good.(t) 

•There  are  certain  contracts  spoken  of  in  English  books  ^74 
as  '  marriage  brocage  (or  brokerage)  contracts.  "  They  are 
contracts  for  payment  of  money,  or  aome  other  compensation,  for 
the  procuring  a  marriage ;  and  they  are  held  to  be  void,  both  in 
law  and  equity,  as  against  policy  and  morality.  Courts  in  Eng- 
land are  very  hostile  to  any  contract  of  this  nature  or  efiect; 
particularly  if  made  with  a  guardian,  or  with  a  servant,  or  one 
to  whose  selfish  and  injurious  influence  the  party  would  be  much 
exposed.  Such  a  contract  ia  set  aside,  without  reference  to  the 
propriety  or  expediency  of  the  marriage,  (fl 


(/)  Louro  0,  Peeri,  4  Burr,  2225.  (f)  5 

(a)  B«kBr  d.  White,  2  Vem.  Sl's.  Id  cbiB  c 

|4)  Hutley  f.  Rice,  10  Eaat,  23,  cited    sarmise  CbaCthe  coDiideration  of  the  l( 


ante,  p.  *  64,  note  |o),    la  Sterling  d  Sin-  wu  Col.  BreCt'p  <(he  leasee's)  andertak- 

oiduoa,  2  Soatharu,  736,  n  bond  lo  pay  ing  ta  procure  a  marriage  to  be  htui  W 

(1.000,  if  the  oblisee  (the  plaintiSj  wen  tweeu   Mr.   Thynn   (the   lessorl   and  the 

Bat  married  within  six  moDttu,  was  de-  Lady  Of^Ie,"  ■Ithooe))  the  leaae  was  not 

clared  roid.  made'Dotil  six  montns  after  the  marriage ; 

(i  I  Gibson  n.  Dickie,  3  M.  &  Sel.  463.  as  appears  from  Che  case  ao  reporMd  iu  I 

See  also  Lloyd  b.  Lloyd,  10  E.  L.  &  E.  Bro.  P.  C.  5T.     See  also,  Hall  u.  Potter,  3 

139.  Lev.  41 1 ;  ».  c.  Show.  P.  C.  76.    This  too 

,  m  condition  that  the  payee  do  Dot  marry 
:a  pay  a  certain  snm  for  each  dav  he  remaios  tingle, 
is  conciaiy  to  pablic  policy  and  void,  and  money  paid  as  the  consideration  cannot  be 
tecoiered,  the  parties  being  in  pari  dtlicto,  Chalfant  i:  Payton,  91  Ind.  202.  So  a  con- 
dition attached  to  a  g^ft  or  legacy  that  the  donee  or  legatee  remain  unmarried  is  void, 
and  if  a  condition  precedent  the  gift  or  legacy  never  vests,  if  a  condition  subsequent 
the  gift  or  legacy  is  never  divested.  Bellairs  a.  Bellairs,  L.  R.  IS  Eq.  510.  But  snch 
a  condition  may  be  attached  to  a  gift  or  legacy  Co  a  widow  or  widower.  Allen  v.  Jack- 
son, 1  Ch.  D.  399.  Property  may  also  be  given,  devised,  or  bequeathed  to  a  single 
■Oman  for  her  nse  so  long  as  she  remains  unmarried,  and  on  her  marriage  her  interest 
in  tbe  property  will  cease,  the  object  appearing  to  be  not  Co  rettrain  marriage  but  lo 
make  provision  for  the  woman's  nuppon  while  unmarried.  Jones  c.  Jones,  1  Q,  B.  D. 
!79 ;  Arthur,  c.  Cole,  56  Md.  iOO.  A  bequest  to  a  married  woman  living  with  her 
husband  "  daring  snch  time  as  she  may  live  apart  from  her  hosband.  before  my  son 
attains  Che  age  of  Cwentyone  years,  the  snm  of  £2,  10>.  per  week  for  her  maintenance 
wUlst  foliring  apart  from  her  husband,"  is  roid  In  rt  Moore,  39  Ch.  D.  116. 
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SECTION  IV. 
CONTHACT  OF  HABBUOB. 

The  relation  of  marriage  is  founded  upon  the  will  oE  Grod,  Rod 
the  nature  of  man;  and  it  is  the  foundation  of  all  moral  improve- 
meat,  and  all  true  happiness.  No  l^al  topic  surpasses  this  in 
importance ;  and  some  of  the  questions  which  it  suggests  are  of 
great  difficulty. 

The  first  which  presents  itself  is,  What  constitutes  a  legal 
marriage?  It  is  impossible  that  any  question  should  be  more 
important  to  any  one  in  itself,  or  in  the  consequences  which  it 
involves,  than  whether  he  or  she  is  or  is  not  a  husband,  or  a  wife ; 
and  yet  some  uncertainty  may  often  rest  upon  it,  not  merely 
*  75  from  the  peculiar  facts  of  individnal  cases,  hut  from  a  •  want 
of  precision  and  certainty  in  the  principles  or  rules  which 
decide  this  question. 

The  Boman  civil  law  declared,  that  "  suffidt  nudus  co}i8en9U*  ad 
constituenda  sponsalia.'(Jc)  Chancellor  f€7if  quotes  another  pas- 
sage from  the  Digest,  "  Kuptias,  non  eoncvhiiva,  ted  consensus 
facit,'  and  adds;  *  This  is  the  language  equally  of  the  common 
and  canon  law,  and  of  common  reason.  '{I)  If  this  means  that 
the  consent  of  the  parties  is  the  essence  of  marriage,  and  that  the 
ceremonies  of  celebration  are  but  its  form,  it  is  undoubtedly  true. 
But  it  is  said  consent  su^ces  for  marriage,  makes  marriage;  and 
if  this  be  literally  taken,  we  suppose  it  open  to  doubt  whether 
this  be  law  in  any  of  the  countries  of  Christendom,  at  this  moment. 
Even  the  Roman  civil  law  says,  "  jnstat  autem  nuptiat  inter  se 
eives  Jtomani  contrahani,  qui  secundum  prcecepta  legum  casunt.  "(m) 
In  Scotland  it  is,  or  was,  the  law  that  consent,  manifested  by 
declaration  before  witnesses,  and  followed  by  consummation,  con- 
stituted a  legal  marriage,  (n)     Hence    the  practice  of   resorting, 

arose  from  Mr.  Thynn's  dMire  to  marry  in   respect  of    tlieir  estates,"  and  "that 

Lady  OkU'      He  |;ave  an  obligation  to  Thyun's  estnte  vita  £10,000  a  year,  and 

Mn.  Potter  for  £1 ,000.  coaditioned  to  pay  he  a  eeDtleman  of  a  great  fatnii  v,  tboagh 

£300  witKin  three  months  after  lie  should  not  o7  the  Dobilitr."     Bat  the  bond  was 

marry   Lady   (Jgle.    A  bill  irai*  brought  declared  void  by  the  Lorda.  reTersinff  the 

by  ThyDD's  execntors  for  relief  against  decree  in  Chancery.    See  also  Smith  v. 

the  bond.    Their  ground  was,  that  Mn.  Bmning,  S  Vern,  393. 
Potter  only  advised  Thynn  to  apply  to         (it)  Dik  lib.  33,  tit.  1,  g  «. 
Brett,  10  that  she  did  nothing  to  earn  the         (/)  S  Kent,  Com,  87. 
money,  and  next  that  such  contracts  were         (m)  Inst,  lib,  I,  tit.  ID. 
of  dani^roni  conseqaence.    The  defence         (n)  It  is  not  qnite  certain  that  rohabl- 

waa,  tnat   the    "  maniKge  was    suitable  tation  was  neceasory  by  the  Scotch  law  to 
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by  those  in  England  who  wished  to  escape  the  marriage  laws  o£ 
that  country,  to  Qretna  Green,  which  was  the  village  in  Scotland 
most  acceaaible  from  England.  But  even  this  was  "  cons&imu  et 
eoncubittu ;  '  not  "  amamatu  non  concubitut. '  In  England  the 
common  law  provided  do  special  form  or  mode,  but  the  whole 
matter  was  under  the  eccleaiastical  or  canon  law ;  but  the  stat- 
utes of  England  are,  and  for  some  time  have  been,  precise  and 
stringent,  if  not,  aa  some  there  have  thought,  severe.  In  all 
Christian  countries  of  which  we  have  any  knowledge,  and  as  we 
suppose  in  all  civilized  countries,  certain  ceremonies  are  prescribed 
for  the  celebration  of  marriage,  either  by  express  law,  or  by  a 
usage  which  baa  the  force  of  law.  And  the  question  Is,  whether 
a  mere  consent  of  the  parties,  even  with  mutual  promises,  but 
without  any  use  of  or  reference  to  any  of  these  ceremonies, 
is  sufficient  to  constitute  a  valid  marrtaga  In  the  *  case  of  •  76 
Milford  V.  Worcester,  (o)  the  Supreme  Court  of  Massachu- 


msny,   bj    partiea    eompelent  to   make 

.    .._,  snch  a  cuutract,  would  in  a  moral  view  be 

fnll  and  learned  diacussian  of  Che  law  ol  a  good  marriage,  and  would  impugn  no 
Scotland  concerning  marriage,  see  Dal-  law  of  the  State.  But  when  civil  gorem- 
rvmple  i>.  DalrjmpTe,  2  llaKg.  Cona,  54,  ment  has  establiahed  regulations  for  the 
and  the  appeadis  to  that  volmae.  due  calebratiou  at  marriages,  it  is  Che 
(o)  T  Mass.  46.  In  this  case,  Parmini,  dut;,  as  well  as  the  interest,  of  all  the  citi- 
C.  J.,  aaid  :  "  Marriage  being  esaeatla]  to  tens,  to  cunfiirm  to  such  r<!);nlation8.  A 
the  peace  and  harmouy.  aad  to  the  virtuea  deviation  from  them  may  tend  to  intro- 
aod  improiementa  of  civil  society,  it  has  dnce  frand  and  sorprise  iu  the  contract; 
been,  is  all  well-regulated  governments,  or,  by  a  celebration  withant  witoeues.  the 
uaang  the  firat  attentiaoa  al  the  civil  vilest  sednctioos  may  be  praftiaed  aader 
magintrate  to  regulate  marriages,  by  defln-  the  pretext  of  matrimuny.  When,  there- 
i:^  the  characters  and  relations  of  parties  fore,  the  statote  enacts  that  no  pemoa 
who  may  marry,  so  aa  to  prevent  B  ton-  but  a  justice  or  a  minister  shall  solem- 
flict  of  liutiea,  and  to  preserve  the  purity  iiii«  a  marriage,  and  that  only  in  certain 
of  familial:  by  describing  the  solemnities  cases,  the  parties  are  themselves  pro- 
by  which  the  contract  shall  be  executed,  hibited  from  solemnizing  their  own  mar- 
so  aa  to  guard  against  fraud,  surprise,  and  riages  by  any  form  of  engagement,  or  in 
■eduction  ;  by  annexing  civil  rights  to  the  the  presence  of  any  witnesiieB  whatever- 
parties  and  their  issna.  to  encourage  If  this  be  not  ■  reasonable  inference, 
marriage,  and  to  discuunte nance  wanton  fmitlem  are  all  the  precautions  of  the 
and  lascivious  cohabitation,  which,  if  not  leeixlature.  ...  A  marriage,  merely  the 
checked,  is  followed  b^v  proatcation  of  effect  of  a  mutual  eng^ment  between 
morals,  and  a  dissolution  of  manners;  the  parties,  or  solemnised  by  any  one  not 
and  by  declaring  the  causes  and  the  judi<  a  justice  of  the  peai-e,  or  an  ordained 
rature  for  rescinding  the  contract,  when  minister,  is  not  a  legal  marriage,  entitled 
ibecondnctof  either  party  and  the  inter-  tu  the  incidents  of  a  marriage  duly  solera- 
est  of  the  State  authorize  a  dissolution,  nixed."  In  Fenton  v.  Reed.  4  Johns.  54,  the 
A  marriage  coatracCed  by  parties  author-  court  say:  "No  formal  solemnization  of 
iied  by  law  to  contract,  and  solemnized  marriage  is  requisite.    A  contract  of  mar- 


'   prescribed   by   law,  is  B    riage  made  per  ctrha 


lawful  manriace;'andto  uoother  marriage  to  an  actual  mai 
are  incident  the  rights  and  privileges  se-  if  made  in  facit 
cured  to  hnsband  and  wife,  and  to  the    was  probably  given  by  Mr.  Chief  .Justice 


inee,  and  i 
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setts  give  a  somewhat  elaborate  statement  of  the  reasons  which 
led  them  to  the  conclusion  that  a  marriage  is  not  valid  if  it  do  not 
conform  to  the  statutory  requirements.  In  New  Hampshire,  in 
the  case  of  Clark  v.  Clark,  (p)  the  court  say :  "  But  in  most  gov- 
ernments the  contract  Ib  held  to  be  valid  and  hinding,  notwith- 
standing it  is  entered  into  with  no  rites  or  ceremonies."  But 
they  had  said  before  "  it  is  a  contract  and  relation  —  to  be  regu- 
lated —  not  by  the  mere  will  of  the  parties,  but  by  the  general 
provisions  of  the  municipal  law. "  But  how  can  a  contract  be 
said  to  be  regviaUd,  not  by  the  mere  will  of  the  parties,  but  by 
the  provisions  of  law,  if  the  mere  will  of  the  parties  controls 

•  77   these  provisions,  and  they  have  no  •  force  or  effect  whatever, 

if  only  the  parties  choose  to  disregard  them  ? 
That  evidence  of  marriage,  from  cohabitation,  acknowledgment 
by  the  parties,  reception  by  the  family,  connection  as  man  and 
wife,  and  general  reputation,  is  receivable  in  nearly  all  civil 
coses,  has  been  distinctly  held,  {q) '  This,  however,  proceeds  upon 
the  ground  of  the  actual  probability  of  a  regular  marriage,  where 
each  evidence  exists.  In  New  York  this  presumption  has  been 
pushed  very  far,{j') 

tion  of  the  court ;  the  cue  being  decided  whether  the  defendant  wm  the  widow  of 

on  the  gTODnd  that  ihe  circnmntances  of  one  William  Reed.     It  appEsred  tbnt  in 

the  cue  wairuitad  fm  iofereoce  of  actoal  the  jear  1T8&  ilie  wai  the  lawful  wife  of 

maniage.  une  John  Gneat.    Some  time  in  that  ^eai 

(p)  10  N.  H.  383.  Gaeat  left  the  State  for  foreign  parta,  and 

(o)  Read  v.  Passer,  1  Esp.  SIS ;  s.  c.  continoed  absent  until  some  time  io  the 

Feake.  Cm.  231 ;  Hervey  u,  Herver,  a  W.  year  1792,  and  it  was  reported  and  gener- 

Bl,  ST7 ;  Leailer  tF.  Barrv,  1  Esp.  353.    In  ally  believed  that  he  had  died  in  foreign 

Morris   V.    Miller,  4    fiurr.    2058,   Lord  parts.    Dnring  the  rear  1792  the  defend- 

Manijitld  held,  thM   proof    of    marriage  ant  was  narrtei)  to  lieed,  and  afterwards 

from  eobabitatioa,  name,  and  reception  of  in  the  same  vear  Gnest  retamed  to  the 

the  woman   by   everybody  as  Lhe   man's  State  of  Kew  York,  and  continned  to  re- 

wife,  was  certainly  receivable  in  all  cases  side  therein    nntil  Jnne,  IBOO,  when  he 

Axcept  tico  ;  one  a  prosecntion  tor  hinniy,  died.    He  did  not  object  to  the  coDnectioa 

and  the  other  an  nctinn  for  I'rimina]  con-  between  the  defendant  and  Keed,and  said 

f  ersation  ;  and  this  last,  he  sav;.  in  a  aort  that  he  had  no  claim  npon  her,  and  never 

of  criminal  action.    And  in  >IorthfleId  v.  Interfered  to  disturb  the  harmony  between 

Vershire,  33  Vt,  110.  the  exception  to  the  them.      After   the  death    of    G nest,  the 

general  rule  an  to  evidence  is  limited  to  defendant  continoed  to  cohabit  with  Reed 

^  action  for  criminal  conversation  alone,  until  his  death  in  September,  ISM,  and 

See  also,  Nilea   e.   Spragne,  13   la.   198,  saslained   a  good  reputation   in  society; 

where  the  snlficieucy  and  weight  of  evi-  bnC  no   solemnixaiion   of    marriage  was 

deuce  tending  Co  show  marriage,  is  much  proved  to  have  taken  place  between  tba 

considered  and  disrossed  ;  and  Cranfard  defendant  and   Reed   subsequent  to  the 

B.  Blackhurn,  17   Md.  49,  which  admit*  death  of  Guest.  Upon  these  facta  the  court 

declarations  of  deceawd  memberi  of  the  held,  that  the  marriage  of  the  defendant 

family  as  to  marriage,  birth,  relationship,  with  William  Reed,  during  the  lifetime  of 

and  death.  John  Gueat,  was  na]l  and  void ,  that  she 

(r)  Feoton  u.  Reed,  4  Johns  52.    The  was  then  the  lawful   wife  of  Gneet,  and 

tmlj  point  in  controversy  in  this  case  was,  continued  so  until  his  death  in  1800 ;  but 
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Mr.  Chancellor  Kent,  in  the  fifth  and  subsequent  editions  of  his 
Commentaries,  says :  '  If  the  contract  be  made  per  verba  de  prm- 
tenti,  and  remains  without  cohabitation,  or  if  made  per  . 
"  verba  de  futuro,  and  be  followed  by  consummation,  it  *  78 
amoants  to  a  valid  marriage,  in  the  absence  of  all  civil  regu 
lationa  to  the  coiUrary. '{«)  In  his  lirst  four  editions  he  omitted 
the  words  which  we  have  italicized.  But  these  words  seem  to  us 
extremely  material  They  make  the  statement  accurate  and  cer- 
tain. They  leave,  however,  the  real  question  undecided  for  all 
practical  purposes;  for  in  what  civilized  land  is  there  an  absence 
of  all  civil  regulations  to  the  contrary!  In  the  case  of  Jewell's 
Lessee  v.  Jewell,  which  uame  before  the  Supreme  Court  of  the 
United  States,  (f)  on  error  from  the  Circuit  Court  for  the  District 
of  South  Carolina,  this  precise  question  came  up.  The  court 
below  cited  the  above  passage  from  Kent,  but  from  an  early 
edition,  and  therefore  without  the  very  material  clause  we  itali- 
cize, and  instructed  the  jury  that  this  was  law.  Exceptions 
were  taken,  and  the  case  was  carried  to  the  Supreme  Court  of  the 
United  States,  where  Taney,  0.  J.,  in  giving  the  opinion  of  the 
court,  refers  to  this  instruction  and  says;  "  Upon  the  point  thus 
decided,  this  court  is  equally  divided  j  and  no  opinion  can  there- 
fore  be  given. '(w)     In  consequence  of   this  decision,  Mr.   Kent 

that  the  facta  itDd  circiinutancea  of  the  the  leading  aathoritiea  npon  thU  difficalt 

owe  were  infflcient  to  sathoriie  a  jnty  to  qneatioa  are  cited. 

infer  that  an  actual  marriage  took  place  |u)  In  the  case  of  Regina  e  Millia,  10 

between  the  defendant  and  Reed  snbse-  CI,  &,  F.  534,  on  appeal  from  Irelaad  to 

qnent  to  the  death  of  Gaeet.     See  also  the    Hoose   of    Lotus,   the    Lords   were 

Starr  B.  Peck.  I  Hill  (N.Y.j,  370,     In  this  eqnally   divided   on   the  lame  qaeMion  ; 

caae,  on  a  qnestion  as  to  the  legitimacy  of  l^rd  Brougham,  Lord  Denman,  and  Lord 

A,  it  appeared  that  her  parente  had  been  Camnbrll,  being  in  favor  of  the  validitj 

JDtimate  in  the  way  of  coartship  for  Dearly  of   the    marria^  at  common   law,  and 

s  yaar  before  her  birth  —  that  they  in-  Lord    Lmdkant,    Lord    Collenhatn,    and 

Unded  tu  he  married  — that   the  father.  Lord  Abinr/er,  against  it.    The  qaestion 

being  a  aeafaring  man,  left  on  a  voyage,  had   been   referred   by  the   lords  to  the 

•Bd  waa  accidenUdly  detained  longer  than  indgee,  and  Tindal,  C.  J.,  in  behalf  oF  the 

be   expected  —  that   A   was  born   a  few  }ndges.   gave    their    nnnnimons    opinion 

days   before    bia  retorn  —  that  within   a  against  the  validity  of  the  marria^,  and 

week  or  so  afterwards  they  were  publicly  hrld,  that  by  the  law  of  Ecgland.  as  it  ex- 

Barried  by  a  clergyman  —  that  tW  sub-  isted  at  the  time  of  the  marriaj^e  act,  a 

leqaently  cohabited  »r  hosband   and  wife  contract  of  marriage  ptr  rerba  de  pneteati 

for  many  years,  and  nntil  their  separation  wag  iDdisKtlDble  between  the  partiea  thera- 

iyf    death,  always    treating    A    as  their  selves,  and  afforded  to  either  of  them,  hv 

legitiniate  child.     The  conrt  iild,  that  appliistion   to   the   spiritual    court,   the 

tM*e  facta  were  suffident  to  warrant  a  power  of   compelling   the   solemnization 

jnry  in  finding  that  a  marriage  in  fact  of   an   actual   marriage ;   but  that   sach 

existed   pievjoDB   to   A's  birth,  notwith-  contract   never    constituted   a    full    and 

Mauding  the  ceremony  which  took  place  complete  marriage  in  itself,  Qnlewi  made 

,  afterwudi.    BroBton,  J.,  disaented.     See  in  the  presence  and  with  the  inter%'entioa 

abo  Piera  o.  Piers,  3  U.  L.  Cat.  331  ,  CUy-  of  a  minister  in  holy  orders.     The  civU 

ton  B.  Wardell,  4  Comat,  MO.  contract  and  the  religions  ceremony  were 

(i)  S  Kent,  Com.  87.  both  necessary  to  a  perfect  marriage  by 

iH  I  How  !19,234.  In  this  c«M  and  in  the  common  law. 
Loodonderry  v.  Chaster,  3  N.  U.  38B,  aU 
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added  in  his  next  and  subsequent  editioaa  the  words  we  bBve 
italicised  in  the  extract  from  hia  Coumentariea ;  and  also,  from 
a,  cautiottsnesa  that  was  oertainly  carried  to  an  extreme,  stated  in 
a  note,  that  "  the  Supreme  Court  were  equally  divided  in  respect 
to  the  above  paragraph  or  proposition  in  the  text ;  *  but  the  precise 
proposition  in  the  text,  that  is,  as  it  now  stands,  with  the  added 

clause,  was  never  before  the  court;  nor  do  we  think  that 
•  79  any  court  •  would  have  been  divided  upon  it ;  for  where 

there  are  no  civil  regulations  to  the  contrary,  what  is  to 
prevent  parties  from  marrying  in  any  way  they  prefer?  Their 
division  was  upon  the  question  whether  such  a  contract  of  mar- 
riage be  valid  without  reference  to  the  presence  or  absence  of 
municipal  regulations,  and  this  question  must  therefore  he  consid- 
ered as  an  open  one.  In  Clayton  v.  Wardell,  (v)  it  is  declared  to 
be  the  rule  of  the  common  law,  that  a  °  valid  marriage  may  exist 
without  any  formal  soleiunisation, '  but  the  marriage  in  that  case 
was  denied  for  other  reasons ;  and  we  know  of  no  case  in  which 
a  mere  agreement  to  marry,  with  no  formality  and  no  compliance 
with  any  law  or  usage  regulating  marriage,  is  actually  permitted 
to  give  both  parties  and  their  children  all  the  rights,  and  lay  them 
under  all  the  obligations  and  liabilities,  civil  and  criminal,  of  a 
legal  marriage,  (w) '  It  must,  however,  be  admitted  that  some 
recent  decisions  seem  to  tend  strongly  in  that  direction.  Such  is 
a  late  case  in  Pennsylvania,  (wic)     It  would  seem  that  in  Califor- 

(r)  4   Conut.  330:   and  «ee  Wb!t«  i:.  does  not  ronnitnU  »  valid   marnage  at 

Lowe,  I  Redfield,  3T6 ;  Dftvis  ii.  BtowD,  commoD  Inw. 
1  Redfleld.  S59.  (ww)  In  this  cbm  it  is  htld,  that  the 

(ic)  It  wonld  be  impoaible  to  discuss  contToct  of  mairiage  moit  be  evidtrnced 

this  Rnliject  fully  either  in  the  text  or  iu  by  woids  in  the  preseot  tense,  ntlered 


ivithont  occDpvinE  too  l&rge  a  for  the  parpoee  of  effecting  a  msriiasei 
space.  1  would  refer,  ttierefoTe.  to  a  very  but  no  particular  form  of  solemuiiation 
elaborate,  and.  as  I  think,  accurate  inves-     before  oflicers  of  Chorrh  or  State  is  re- 


tigation  of  the  authorities  and  the  law,  quired.  Conimonweaith  v.  Stamp,  53 
iu  jBcnp'si4(/</en</a  to  Koper  on  Husband  Pa.  LIS.  But  io  the  absence  of  all 
and  Wife.  Vol,  11.  pp.  44J-47S.  I  can-  proof  of  a  marria^  ceremony,  cohahita- 
iint  but  think  thi^  be  places  npon  strong  tion  as  man  and  wife  was  not  allowed  to 
grounds  his  conclnMun  that  a  coutract  of  establish  a  marriage,  i^  Goldbeck  n.  Gold- 
marriage  ficr  Btrba  de  prmttnti,  without  beck,  3  Green,  42. 
iei«mony   or    celebration   of   any    kind, 

■  As  to  informal  marriages,  see  Fort  d.  Port,  TO  HI.  484 ;  Cartwright  n  McQown, 
ISl  111.388:  Hutchins  i:  Kimmell.  31  Mich.  126;  Dyer  r.  Brannock,  SB  Mo.  391 ; 
Dickerson  ■-  Brown,  *9  Miss.  3S7 ;  Gall  b  Gall,  114  N.  Y.  109;  Lewis  r.  Amee,  44 
Tex.  319 :  Francis  d.  Francis,  31  Gratt  9S3.  Snch  are  repudiated  in  Marvland,  Deni- 
aoD  s.  DeniaoD,  3b  Md,  361 ;  and  elsewhere  by  statute,  Commoe wealth  u,  Klnnaon,  1ST  . 
Ha«.  459;  State  d.  Miller,  23  Minn.  352.  An  illicit  connection  can  be  changed  into 
a  formal  or  informal  marriage  onlv  by  an  express  agreement  and  a  ceremony,  or  soni* 
open  change  in  the  hablU  and  relationi  of  the  parties.  Bamnm  t>.  Bamum,  42  Hd. 
2ft1;  Williams  v.  Williams,  46  Wis.  464;  Hnnt's  Ai^>eal,  86  Penn.  St.  »4  i  Floyd  v. 
Calvert,  S3  Misa.  37.  —  K. 
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nia  and  Oregon,  the  marriage  is  not  legal  unless  the  contract  be 
declared  before  a  person  authorized  tu  solemnize  marriages,  and  in 
the  presence  of  two  witneeses.  (u>j;)  But  in  Kew  York  it  has  been 
held  that  en  agreement  to  enter  into  the  tn&rriage  relation  con- 
stitutes  marriEige,  if  made  in  words  of  the  present  tense,  with  no 
espeoial  form  or  ceremony,  and  without  witnesses.  It  is  a  civil 
contract,  and  may  be  proved  as  any  other  oontract  may.  {vnf)  A 
view  substantially  similar  seems  to  be  taken  in  Alabama,  (tox) 

It  may  be  remarked,  that  the  practice  ot  the  courts  in  Utis 
coontiy,  in  one  respect,  seems  directly  opposed  to  the  rule  that 
'  if  the  contract  he  made  per  verba  de  future,  and  be  followed  by 
consummation,  it  amounts  to  a  valid  marriage,  and  is  equally 
binding  as  if  made  in  facie  ealesUe.  '{x)  For  a  very  large  pro- 
portion of  the  cases  in  which  an  action  is  brought  for  breach  of 
promise  of  marriage  come  within  this  definition.  The  man  prom- 
ised marriage,  the  woman  accepted  and  returned  the  promise,  and 
thereupon  yielded  to  his  wishes.  It  is  a  question,  which  we  have 
already  considered,  how  far  the  seduction  may  be  given  in  evi- 
dence, in  this  action,  to  swell  the  damages ;  but  in  some  way  or 
o^ef,  if  the  fact  exists,  it  is  usually  brought  out  Then  it  be- 
comes a  base  of  marriage,  if  it  be  indeed  law  that  an 
*  agreement  to  mariy,  per  verba  de  futuro,  followed  by  con-  *  80 
sommation,  constitutes  marriage.  But  such  a  defence  was 
never  made  by  the  party,  nor  inteipoeed  by  the  court  It  is  true 
tiiat  the  man  would  not  bo  likely  to  make  this  defence,  for  that 
would  be  to  acknowledge  himself  the  husband  of  the  plaintiff. 
But  if,  in  such  an  action,  it  shoald  appear  that  the  parties  had 
celebrated  a  regular  marriage,  in  facie  eccleaice,  and  were  unques- 
tionably husband  and  wife,  certainly  the  court  would  not  wait 
for  the  defendant  to  avail  himself  of  that  fact,  but  as  soon  as  it 
was  clearly  before  them  would  stop  the  case.  For  if  they  were 
once  married,  no  agreement  of  both  parties,  and  no  waiver  of  both 
or  either,  would  annul  the  marriage.  And  the  circumstance  that 
this  objection  is  never  made,  where  it  appears  that  there  was  a 
matual  promise  and  subsequent  cohabitation,  would  go  far  to 
show  that  the  courts  of  this  country  do  not  regard  such  a  con- 
ge, pft  Ttjia  da  Jutim)  enm  < 
arrii^  per  uerba  de  prttKfiti 
»ly  the  mne  validitj    ' — 

wnnCever  that  louy  ir 

. .  Clavton  i:  WBrdell,  deni 
Surr  B.  Peck,  I  Hill  (\.  Y.),  394,  tliere  is 
l(V.  &  dictum  to  the  effect  Ih&t  a  mere  a(;ree- 
(loi)  (^mpbeU  v.  Golltat,  43  Ala.  57.  ment  to  xnnnv,  cnm  rapu/i.  in  a  valirl  mar- 
[r)  Id  R^nan.Mtllii,loCl.AF.S34,  riage  ;  hut  tliis  is  overthrovn  in  Cheue; 
EMnedtobctt ~  -.. 


ic  tbe  nitlTeraal  □pician  that    n.  Arnold,  IS  N.  T.  34S. 
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tract,  although  followed  by  coaaummBtion,  as  eqaivalent  to  a 
mairi^o  in  which  the  formalities  aauctioned  by  law  or  usage  are 
observed.  It  might  be  added,  that  such  a  provision  as  that  con- 
tained in  the  Itevised  Statutes  of  Massachusetts  (y)  (which  bae 
been  elsewhere  enacted),  would  seem  to  be  wholly  unnecessary,  if 
words  of  present  contract,  with  consummation,  were  all  that  is 
needed  to  render  marriage  valid. 

lu  a  case  in  Massacbusette,  (z) '  the  court  say :  "  But  in  the 
absence  of  any  provision  declaring  marriage  not  celebrated  in  a 
{u^scribed  manner  or  between  parties  of  a  certain  age  absolutely 
void,  it  is  held,  that  all  marriages  regularly  made  according  to 
the  common  law,  are  valid  and  binding,  although  had  in  viola- 
tion of  the  specific  r^ulations  imposed  by  statute. '  This  lan- 
guage differs  somewhat  from  anj  used  elsewhere,  but  it  leaves 
the  question  undetermined,  because  it  does  not  decide  bow 
marriages  are  to  be  "  regularly  made  according  to  the 
*  81  *  common  law ;  '  and  what  is  more  important,  the  words  of 
the  court  must  be  considered  in  reference  to  the  case  before 
them,  which  was  whether  a  marri^e  otherwise  valid,  could  be 
avoided  by  the  fact  that  the  wife  being  but  thirteen  years  of  age 
was  married  without  the  consent  of  her  parents,  which  marriage 
the  magistrate  was  on  that  account  prohibited  from  solemnizing, 
under  a  penalty.  The  court  determined,  that  in  Massachusetts, 
the  common-law  rule  which  fixes  twelve  as  the  age  of  consent  of 
females,  and  fourteen  of  males,  prevails.  It  has  been  held  in 
Michigan,  that  if  a  man  marries  a  woman  who  is  under  the  age 
of  consent,  the  marriage  is  not  void  unless  they  separate  before 
she  reaches  that  age.  by  mutual  consent,  or  unless  after  reaching 
it  she  refuses  further  cohabitation.  (») 

But  a  precise  compliance  with  all  the  requirements  of  law  has 
not  been  deemed  necessary ;  and  as  bo  some  important  provisions 

(d)  C.  T9,  j  M.     The  proviuon  coo-  omEHioD  or  informality  in  the  nuumer  of 

Uuned  in  that  Mction  is  as  follows :  "  No  entering  the  intentioo  of  miU'riage,  or  In 

marriaaia  ■olHimiiied   before  anj  person  the  publication  of  the  bann<;   prorided 

professing  to  be  A  inaCica  of  the  peace,  that  the  maniaga   be  in  other  t«specu 

or   a  miiiiBter  of   the   |^pel.   shall    be  lawful,  and  ba  couanmmated  with  a  full 

deemed  or  adjudged  ta  be  void,  nor  shall  belief,  on  the  part  of  the  persons  so  mar- 

the  validity  thereof  be   in   an;  wav  af-  Hed,  or  of  either  of  them,  tliat  they  have 

fecied.  on  areouut  of  any  want  of  juris-  beeo  lawfully  joined  in  marriage." 
diction   or    authority    in    such   supposed         (i)  Parton  u.  Herrey,  1  Gray,  119. 
justice  or  minister,  or  on  account  of  any         («)  People  i>.  Slack,  15  Mien.  193. 


126,  was  to  the  effei^t  that  suuh  a  marriage  is  valid  if  tbat  is  the  parties'  belief.  —  K. 
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it  has  been  held  that  a  disregard  of  them  was  punishable,  hut 
did  not  vitiate  the  marriage ;  as  liie  want  of  consent  of  parents 
or  guardians  where  one  party  is  a  minor,  or  an  omission  of  the 
publication  of  banoa  The  essential  thing  seems  to  be  the  decla- 
ration of  the  consent,  by  both  parties,  before  a  person  authorized 
to  receive  such  a  declaration  by  law.  (a ) ' 

It  is  held  in  Illinois,  that  where  persons  cohabit  as  man  and 
wife,  the  presumption  of  law  is  that  they  are  married,  to  be  valid 
until  overthrown  by  evidence,  (an)  • 

Consent  is  the  essence  of  this  contract,  as  of  all  others.  It 
cannot  be  valid,  therefore,  if  made  by  those  who  had  not  sufficient 
minds  to  consent;  as  by  idiots  or  insane  peron8.(d)*  Such  mar- 
riages are  said  to  be  void  at  common  law,  and  by  the  statutes 
of  many  States.  But  it  is  also  held  that  the  marriage  is  only 
voidable ;  and  if  it  be  not  set  aside  during  the  husband's  life,  the 
wife  becomes  entitled  at  his  death  to  the  rights  of  a  widow.  (66) 
It  ia  certainly  better  that  the  marriage  should  be  declared  void  by 
a  competent  tribunal,  after  a  judicial  ascertainment  of  the  facts. 
Courts  having  full  equity  powers  may  make  this  inquiry  and 
decree,  (c)  But  some  of  the  States  have  provided  for  doing  this 
by  common-law  courts. 

From  the  same  necessity  of  consent,  a  marri^^e  procured 
by  *  force  or  fraud  is  also  void ;  but  the  force  and  fraud   *  82 

(a)  Parton   v.   Herver,   I   Gray,   119;  valid    anless    conflrmed  bj  cohabitstiOD 

HiUord  b.  Woroeeter,  T  Mua.  iS  ;  LigoaU  BnbeequeDt  to  tbo«e  agu,  and  do  not  sab- 

B  Bniton,  2  Greenl.  lOS;  Londobdeiry  c,  ject  the  )>aniB8  narrytag  to  tbe  poniih- 

Cheater,  i  N.  U.  358.  ment  of  biran;  upon  remarcjing. 

(an)  MTalt  v.  Myatt,  4*  lU.  473.     See  (W.)  Wiwr  u.   Lockwood,  42   Vt.  7S0. 

^K>  Caujolle  V.  Ferris,  23  S.  Y.  90;    Gall  Bat  see  cuntra.  Bell   a.  Bemiett,  73  Ga. 

■  Gall,  114  N.  Y.  109.  T84;   Jenkins  u.  Jenkins,  S  Daaa,  103; 

(fr|  Elliott    V    Gurr,    S   Phillim.   19;  Powell  c  Powell,  18  Kaa.  371. 
Browning   b.    Reane,   id.   69;    Smith   v.  (c|  Wigbtmau  u.  Wightiaao,  4  JohnB. 

Smith,  47  Miu.  Sll ;  TriM  v   Rauaey,  1  Cb.  343.    In   Tnie  d.  Ranney,  1  Foster 

Foster  (N.  U.),  iS;  Wajnnirc  u.  Jetmore,  {N.  H).  as,  tbe  conn  saantneil  the  power 

IS  Ohio  SL  371.     But  it  is  eaid  in  Via.  of  declaring  a  marriaga  nnll   for   imbe- 

Abr.   lHarriage  (D),  pi.  3 ;  "  If  au    idiot  cility  of  the  woman,  on  a  petiCion  of  her 

contracta  iDBrriage  it  shall   bind   him,"  next  friend.    So  also  in  a  case  of  insanity 

and  anthorities  are  ciCed  to  that  eSect.  of    Che  wife,  which  was   kept  concealed 

And  in  Shafher  v.  The  State,  30  Ohio,  1,  from  her  hasbaad  bv  her  friends.    Keye* 

it  was  Md,  that  marriagea  by  boys  nndet  it.  Keyes,  3  FoBler  {ti.  H.),  S54. 
18  iimI  girls  ondsr  14  yean  of  age  are  in- 

>  A  marriMe  in  jest  is  no  maTriage.  MeClnrg  v.  Terry,  6  C.  E.  Green,  OB.  And 
■M  Clarlc  V.  Field,  IS  Vt.  460;  BaroeB  c  Wyethe,  !8  Vt.  41. 

*  Bataralid  marriage  marbeenterediDtodnringalacid  interval,  Banker  d. Banker, 
63N.  Y.409;  Smiths.  Smith,  47  Miss.  Sll.  And  if  one  who  was  ioHUie  •(  the  time 
of  tb«  marriage  ceremony  contlnnes  inhabitation  after  recovering  bis  reason,  or 
Mberwise  elects  to  affirm  the  marriage,  it  is  binding.  Wightmao  v.  Wigbtmau,  4 
Jobas.  Ch.  343.  345 :  Cole  e  Cole,  S  Sneed,  57 ;  Roblin  b.  Koblin,  Sg  Grant,  U.  C. 
439;  Bishop,  Muriage,  Uirorcs  and  Separation,  Sj  ei4-6SS:  contra.  Cramp  b.  Horgan, 
3  Irwl.  Eq.  91- 
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most  be  certain  and  extreme  (cQ'  So  if  another  husbaad  or 
wife  of  either  uf  the  parties  be  living.  («)  Bigamy,  or,  as  it 
should  be  called,  polygamy,  is  an  indictable  offence  in  all  the 
States;  bnt  exceptions  are  made  in  cases  of  long  absence,  with 
belief  of  the  death  of  the  party,  &c.  But  these  exceptions  to 
the  criminality  of  the  act  leave  the  question  as  to  the  validity  of 
the  second  marriage  as  it  was  before.  (/)^  So  if  the  parties  are 
within  the  prohibited  degrees  of  kindred.  (^)  The  age  of  consent 
to  marriage,  by  the  rulesiof  the  common  law,  as  stated  by  Oolc€,{k) 
ia  fourteen  for  the  male,  and  twelve  for  the  female ;  these  rules 
are  borrowed,  perhaps,  from  the  Roman  law,  with  which  they 
agree;  although  the  Boman  law  appears  to  have  provided  also 
that  parties  were  marriageable  whenever  they  had  arrived  at 
puberty.  If  the  marriage  take  place  when  one  is  of  sufBcient  age 
—  as  the  husband  of  fifteen  —  and  the  other  within  the  age  of 
consent,  —  as  the  wife  of  ten,  —  when  the  wife  reaches  twelve, 
the  husband  may  disagree  and  annul  the  marri^^e.  Such,  at 
least,  is  the  rule  as  laid  down  by  Coke,  (t)  He  adds,  that  they 
cannot  disagree  before  the  age  of  consent;  but  this  may  be 
doubted ;  and  the  [Public]  Statutes  of  Massachusetts  seem  to 
assume  that  they  may  disagree  within  nonage,  (it) 


(t)  Riddlesden  d.  Wogan,  Cro,  E.  8SS  ;  degreei.  wu  not  void  but  unly  voidahle ; 

Pride  V.  Earle  of  Bath,  I  Salic.  120 ;  Mar-  that  for  all  civil  pnrpoeea  racb  mairiagei 

tin's  Hsin  e.  Maitin,  23  Ala.  BG.  are  valid  nntil  teateoce  of  Doltity  or  md- 

(/)  So  at  least  wj  the  conit  in  Fenttm  aration;   and  that  this  sentence  can  be 

n.  Keed,  i  Johua.  &3.  paraed   only  during    the   lives   of   both 

(?)  Sottoo   D.   Warren.    lO  Met.  4S1,  parties.    The  children,  therefore,  of  snch 

In  this  caie  it  was  lidd,  chat  the  IntermaT'  marriage,  after  the  death  of  eitlier  perty, 

riajce  of  a  man  and  hit  mother's  sister,  no  sentence  of  nallitj  biiing  been  passed 

thoQgh  void  by  the  law  of  MaMachusetta,  before  such  death,  are  legitimate ;  and  it 

is  not  incestnuns  by  the  law  at  nature,  the  hnsliand  die,  the  wife  ma;  have  hec 

and  was  not  void  by  the  law  of  England  dower. 

before  the  Statute  of  G  Wm.  IV.  c    &4,  (A)  Co.  Lit.  78  b.    And  see  PaitoB  >. 

thonch  it  was  voidable  by  process  in  the  e<y  Harvey,  1  Gray,  119. 
clestBstical  court.  In  Bonliam  d.  Badgley,  (i)  Co.  Lit.  79  b. 
2  Uilman,  622,  it  was  decided,  that  a  mar-         (ii)  Ch.  145,  %  B. 

1  The  freecoDsnmmation  of  snch  amarriaKe.  vith  knowledge  ofthe  fraud,  preraota 
relief.  Hampstead  v.  PlBiBtow,49N.  H,  84.  Bnt  a  marriage  of  a  man  under  arreet  on 
a  bastardy  process  to  eecspe  prusecution  is  valid.  Williams  f.  State,  44  Ala.  94: 
Honnecc  d.  Honuett,  33  Ark.  1S6  j  ii-ickles  p.  Carwin,  1 1  C.  E.  Green.  440;  State  v. 
Davie,  79  N.  C.  6a?:  Johns  v.  Johns,  44  Tex.  40.  See  Lyndon  v.  Lyndon,  B9  111.  43. 
If  arreat  or  imprisonment  is  illegal,  however,  a  inarriags  indnceil  tbareby  may  be 
avoided.    Batwett  a.  Basseu.  S  Bnsh,  696. 

*  Tbe  Innocent  party  to  a  bij^atnotu  marriage  is  at  libwty  to  tnarty  again.  Dnim- 
moDd  B.  Irish.  52  la.  41 ;  Reeves  e.  Reeves,  M  111.  331.  GlaM  v.  Gtana,  114  Mass.  MS, 
was  to  the  effect  that  a  form  of  marriage  Entered  into  by  the  parties  in  good  faith, 
with  a  full,  but  enooeoni,  belief  of  the  woman's  actual  husband's  death,  is  void, 
although  he  has  been  absent  and  not  known  to  her  to  be  alive  for  seven  yean,  and 
may  be  decreed  void  with  a  pniviuon  legitimating  the  children  begotten,  before  (tie 
beginning  of  the  suit.  —  K. 
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The  consent  of  parentB  or  guardians  to  the  marri^  of  minors 
is  reqnired  hj  the  Boman  law, .  the  marriage  acts  of  England, 
and  by  the  statutes  of  some  of  our  States ;  but  not  by  common 
law,  nor  in  England  until  the  Statute  of  26  Geo.  II.  c.  33.  the 
English  statute  makes  the  marric^e  of  minors,  without  such 
•  consent,  absolutely  void.  In  thia  country  that  would  de-  •  88 
peod  upon  the  statutes  of  the  several  States.  Generally, 
it  not  universally,  the  marriage  would  be  held  valid,  although 
the  peiflon  celebrating  it  might  be  punishable.  (/) 

It  has  been  held  in  England,  that  a  marriage,  not  lawfully 
celebrated,  by  reason  of  the  fraud  of  one  of  the  parties,  shall  yet 
be  held  valid  in  favor  of  the  innocent  party.  Ae  in  case  of  a 
misnomer  of  the  wife  by  the  husband's  fraud.(£)  So  where  the 
hnsband  falsely  imposed  upon  the  wife  a  forged  or  unauthorized 
license,  and  a  pretended  clei^man.  (/)  In  the  statiites  of  some 
of  the  States  there  are  proviaious  to  the  same  eSect. 

The  operation  of  the  lex  loci  upon  marriage  and  the  righto  of 
the  married  parties,  has  given  rise  to  some  questions  which  we 
shall  consider  when  we  treat  of  the  Law  of  Place. 


Keither  the  courts  of   common  law  nor  the  eqnity  courts  of 
England,  decree  divorce.     Almost  all  questions  of  marriage  were, 
until   recently,    decided   by   the   spiritual   courts,    having   been 
originally  under  the  cognizance  and  jurisdiction  of  the 
bishops.     The  *  spiritual  courts  sometimes  decreed  that  n   *  84 

(»  It  luu  been  ao  deeded  in  Ma«ft-  tAine  jadf^  are  also  died  in  tha  nine 

chaJwUa.    P&rton  t.  Herrey.  1  Gr^,  lis.  nole.    la  thaw  then  waa  an  errot  of  the 

(it)  Kin;;  B.  Wroxton,  4  B.  &  Ad.  B40.  name,  but  the  marriages  ware  not  an- 
It  ii  kdii  in  this  case  that  a  marriage  it  nulled.  From  all  the  cases  taken  to- 
DM  Toid  because  the  bauos  were  pub-  gether,  it  might  perhaps  be  inferred,  that 
littied  nnd^r  false  nnmes,  anleas  both  a  mere  error  in  the  name  would  not  make 
partjea  were  privv  to  Bach  falw  pohlica-  a  marriage  void  (eapeciall}'  if  a  name  ac- 
tion. See  also  Kfng  d,  BillingshuiBt,  3  M.  ouired  by  repalation  were  used),  nnleea 
A  Bel  SM.  In  a  uote  to  thii  case  are  there  were  circnm stances  at  fraud,  or 
imn  at  length  Franliland  r.  Nicholson,  other  objectioo.  But  in  Cope  v,  Bnrt,  I 
Fonna  ET.  Tompkine,  and  Mather  D.  Ne?,  Hagg.  Com  —  "'  '"  '" 
dedded  by  Sir  If.  SeoN.  in  all  of  which  '— "  "■-■  ■ 
the  banns  wen 


one  of  the  parties,  and  the  marriage  was  namea. 

declared  Tiud  ab  inilio.    Bnt  in  the  two  (0  Dormer  e>.  Williams,  I  Cart«is,eTO; 

■nt  cases  there   were  circnmstanceH  of  Lane  v,  Goodwin,  4  Q.  B.  361 ;  Clowes  n. 

bauL    Heffer  r.  HefFer,  Tree  e.   Qnin,  Clowee,  3  Cnrteis,  189. 

aod  M^fbew  V.  Uaj'bew,  decided  b;  the 
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mairiaga  was  void  ab  initio,  and  Bometimea  granted  a  divorce 
from  bed  and  board,  but  never  a  divorce  from  the  bond  of  mar* 
rit^e.  This  complete  divorce  formerly  occurred  in  England 
only  when  Parliament,  by  a  private  act  made  for  the  case, 
annulled  a  marriage.  But  in  1857,  by  the  Statute  of  21  VicL  ch. 
85,  a  new  court  was  established,  under  the  name  of  "  The  Court 
for  Divorce  and  Matrimonial  Causes. '  To  this  court  is  given 
the  power  exercised  by  Parliament  of  granting  divorces,  and  all 
the  jurisdiction  over  matrimonial  questions  formerly  vested  in  the 
ecclesiastical  courts.  ^  The  statute  also  prescribes  the  grounds  on 
which  divorces  may  be  granted  j  and  it  permits  the  hnsband  to 
obtain  a  divorce  for  the  wife's  adulterj-;  but  the  wife  can  obtain 
divorce  only  when  the  husband's  adultery  is  accompanied  with 
cruelty,  or  other  aggravations  which  the  statute  specifies. 

Very  early  in  the  settlement  of  New  England,  as  we  learn  from 
Mather's  Magnalia,  the  question  was  put  to  the  clergy  whether 
adultery  was  a  sufCicieut  cause  for  divorce;  and  they  answered 
that  it  was.  The  courts  of  law  thereafter  decreed  divorce  in  such 
cases,  and  this  law  and  practice  became  nearly  universal  through 
ttiis  country.  For  many  years,  however,  a  divorce  a  vinculo  was 
granted  for  no  other  cause  than  adultery,  the  law  being  made  to 
conform  to  what  was  r^arded  as  the  positive  requirement  of  Scrip- 
ture. At  length,  however,  the  severity  of  this  rule  was  modified. 
Divorce  a  vinculo  was  permitted  for  other  causes ;  as  desertion, 
cruelty,  sentence  to  long  imprisonment,  and  the  like.  The  law 
and  practice  in  this  respect  differ  in  the  different  States,  being 
precisely  alike  in  no  two  of  them  (m)  *  And  in  some,  the  facility 
of  obtaining  a  divorce  has  certainly  been  carried  quite  far  enouglu 

In  nearly  if  not  quite  all  the  States,  desertion  for  a  longer  or 
shorter  period   (sometimes  called   abandonment)  is  a  ground  of 

(r)  Under   the    Htatnte    of   PeoDBjl-  liome  mod  familv,"  it  luu  been  h^d,  that 

TUiia,  nJlowiDK  divorce  tu  the  wife  whea  a  sinKle  »et  of  rioleiice,  «uch  w  pulling 

the  honbaDd   has  "oSBied  BDch   iodigiii-  or  twistiog  her  note,  though  done  id  rade- 

tiee  to  her  peraoo  «■  to  reader  her  condi-  &ee«  and  angler,  doee  not  brine  the  baa- 

tion  iDtolerable.  lud  life  hnrdentonie,  and  baud  within   tbe   provisionB  ol  the  ut. 

tbereb;  forced  her  to  withdraw  from  hia  Bicharda  e,  Richarde,  37  Fa.  St.  asS. 

1  In  IST3  under  Che  Judicature  Act  the  powen  of   this  contt  were  lodfj^  in  the 
"  p,.ii>«ij.  a-A  liiunrce  nivision  ot  the  High  Conrt  of  Justice."    For  a  jvnopma  of  re- 
s  supplementing  and  amending  the  English  lav  oi  divoic^  «ee 
"■ ---ce  aii4 SSpn ration,  §  153.  nolt. 

IJ  JQgtify  adiYorce,  gee  Ketmedy  v.  Kennedy,  73  N.  Y.  869; 

Coolc  V.  Cook,  a  Stewart,  47S ;  McClung  v.  McClung,  40  Mich.  493 ;  Beyer  v.  Beyer, 
50  Wis.  254 ;  JolmB  o,  John!.  ST  Miw.  MO  :  &nd  as  to  what  will  not.  Super  e,  Souei, 
89  Mich.  305 ;  Small  u.  Small.  57  Ind.  568  ;  Miller  n.  Miller,  43  la.  335  ;  Miller  e.  Mil- 
ler, 78  N.  C.  loa;  Poller  u.  Faller.  to  Neb.  144.  Violence  to  thepereon  need  not  exist. 
Black  a.  BUck,  3  Stewart,  S15 ;  Wheeler  v.  Wheeler,  93  la.  511.  See  Close  i:  Cloae, 
IOC.  E.  Greea,S2Si  Latham  v.  Latham,  30  Gratt.  307.  — K. 
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divorca  Mere  absence  is  not  enough,  as  the  desertion  must  be 
wilfuL(mm)'  In  California  it  is  held  that  absence  implies  de- 
sertion, if  unexplained. (mn)  Generally,  there  must  be  affirma- 
tive proof  of  its  character.  Hence,  an  agreement  to  separate, 
either  express,  or  inferable  from  conduct  or  langu^e,  is  a  bar  to 
the  divorce,  (mo)  So  conduct  which  would  naturally  lead  to  a 
separation,  or  would  justify  it,  is  also  a  bar.  {mp)  But  if,  after 
such  consent,  there  is  an  honest  desire  for  a  restitution  of  con- 
jugal relations,  duly  expressed  and  manifested,  the  earlier  consent 
to  separation  does  not  bar  the  divorce.  (m$)  And  a  refusal  to 
accompany  the  husband  in  a  change  of  residence,  would  bar  him 
from  obtaining  a  divorce  on  account  of  the  separation,  if  the  re- 
fusal were  reasonable ;  but  otherwise  it  would  be  desertion,  {tar) 
In  a  late  English  case,  desertion  was  held  to  begin  not  when 
cohabitation  actually  ceased,  bat  when  the  husband  determined 
to  abandon  bis  wife  and  live  with  another  woman,  (ms) 

A  divorce  a  vinculo  annuls  the  marriage  altogether;  and  it 
restores  the  parties  to  all  the  rights  of  unmarried  persons,  and 
lelieves  them  from  all  the  liabilities  which  grew  out  of  the  mar- 
riage, except  so  far  as  may  be  provided  by  statute,  or  made  a  part 
of  the  decree  of  divorce  by  the  courts.  Thus,  it  is  a  provision  of 
some  of  our  State  statutes  on  this  subject,  that  the  guilty  party 
shall  not  marry  again.  *  And  the  court  generally  have  power  to 
decree  terma  of  separation,  as  to  alimony,  care  and  possession  of 
children,  and  the  like ;  and  this  decree  is  subject  to  subsequent 
modification,  (mt) 


i)  Cook  V.  Cook,  S  Beuler,  963;  (ngl  Hafall  n.  Fiihli,  2L;k.  327;  Fnl- 

r.  Pidge,  3   Met.   SSn ;  M'Coy  v.    ton  v.  Fulton,  36  Hiw.  SIT;  HimbaiT  v. 

X'CoT,  3  Ind.  SS»  ;  iDgeraoll  i>.  IngenoU,     Hanbary,  29  AU.  719. 

13  Wrigbt,  249;  Woid  i>.  Word,  39  Gl  (or)  Gleason  v.  GleasoD,  4  Win.  64; 
Hardeobargh  v.   HardeobDrgh.   14  Ca]. 


Sfe 


MoTTuoD,    20  Cal.  654;  Hunt  e.  Hunt,  3  StewarC,  36.    See 

*di.  Mayer  d.  Mayer,  3  Stewart,  411. 

(ho)  Jonee    d.   Jones,    18   Ala.   14B;  (nu)  Gatehoiue    ir.    GaCehouBe,   Lav 

SilDpHiii  p.   tjimpw^n,  31    Ho.  24;  Crov  R«p.  I  P.  &  D.  331.    So  also  in  Phelan 


Crow,  33  Ala.  aS3.  d.  Phelan,   12  Fla.    449;    Hankinaon   i 

'mp)  Wood  B.  Wood,  5  Iredell,  SBl ;    Hankiosoa,  6  Stewart,  66. 


g.  Felkiwa,  31  Me.  342 ;  Sykea  d.         {ml)  Coz  r.  Cox,  39  Ind.  303. 
Ualatead,  I  Saodf.  483;  Levering  b.  Lev- 
mng,  16  Md.  213. 

I  If  a  wife  learet  her  husband  becanse  he  it  unable  to  inpport  her,  Bennett  v.  Ban- 
Dett,43  Conn.  313;  bemuse  he  gsmblei,  .Saudtord  r.  Saodford,  5  Stewart,  420;  because 
belied  to  her,  Angela  D.  Angelo,  81  III,  SSI ;  or  becaiua  he  fails  to  mamtainhor  author- 
itT  oier  the  servants,  Harris  v,  Harris,  31  Gratt.  13,  —  it  is  not  desertion  on  his  port. 
It  the  psrtj  leaving  would  have  retnmed  if  invited,  it  ix  not  desertion,  Thorpe  u.  Thorpe, 
9K.L57;  but  the  invitation  need  not  be  extended  if  known  thatitwill  be  inetFectual, 
Trail  p.  Trail,  i  Stewart,  331.  Se«  also  Schanck  b.  Schanck,  6  Stewart,363;  ChUda 
r.  Childa,  49  Md.  M9 ;  Ford  d.  Ford,  143  Mam.  577.  —  K. 

>  See  Bullock  e.  Bullock,  123  Mass.  3;  Commonwealth  v.  Lane,  113  Mase.  458; 
TltompKnc.  Thoni]aon,  lU  Mass.  566;  Collins  f.  Collins,  80  N.  r.  1.  — K. 
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Aa  to  the  cruelty  for  which  divorce  wilt  he  granted,  while  it 
Beema  to  be  geuerally  held  that  it  must  be  a  cruelty  which  affects 
"  life  or  limb  or  health, '  it  la  alao  held  that  this  may  be  by  any 
treatment,  or  even  mere  words,  which  are  each  as  may  oETect  the 
health,  (mu)  In  practice,  proper  precautions  are  used  to  prevent 
a  divorce  from  beiog  obtained  by  collusion ;  it  not  being  granted 
merely  upon  the  conaent  or  on  the  default  of  the  party  charged, 

but  only  on  proof  of  the  cause  alleged,  (n) 
•85        'It  has  been  held  very  distinctly, (o)  and  quite  aa  em- 
phatically denied,  (p)  that  the  adultery  of  the  wife  when 
insane  is  a  sufficient  cauae  for  a  divorce  a  vinculo.^ 

A  suit  or  petition  for  divorce  for  adultery  will  not  be  granted, 
if  there  be  proof  of  connivance  or  collusion,  (pp)'  or  of  coadona- 
tion  by  the  petitioning  party.  The  general  meaning  of  condona- 
tioDt  as  an  English  word,  is  forgiveness ;  but  it  haa,  as  a  law  term 
and  used  in  this  connection,  a  technical  meaning ;  it  is,  forgive- 
nese  proved  by  the  continued  cohabitation  of  the  parties  after  the 
guilt  of  the  defendant  is  made  known  to  the  petitioner.  It  would 
seem  only  just  to  apply  this  rule  with  much  less  severity  to  the 
wife,  who  may  be  constrained  by  many  reasons  to  continue  for  a 

(nil]  Baile/  v.  BaiW.  97  Mass.  &31  ;  346.    And  this  is  done  to  ftvoid  the  poau- 

Odonr  V.   Odour,  86  0%.  386;  Beyer  r.  biliCj   of  collusion.    Bnt  if  it  disriDrtly 

Bejel,  &0  Wia,  3&1  J  Wheelerlr.  Wbeelor,  tlppear  that  the  coufcaeiona  were  given 

iS  la.SII.'  See  further  as  to  what  con-  aoder  circamstsDceB  showing  there  was 

■dtutes  cnielt;,    farmet  t.  Farmer,  86  no  callnsion,  the  defendant's  confessions 

Ala.   3!Si  HendersoD    d.    Hendenuu,    8S  are  held  anfficient.     Billion   c.    Billing*, 

HI.   346;  Gibte   c.   Gibba,   la  Kaa.  419;  II  Pick.  461;  Vance  v.  Vaoce,  8  Greenl. 

Ford  D.  Ford,  lOi  Mbm- 19B;  Kennedy  V.  133;  Owf 

Kennedy,  73  N.  Y.  369;    Detrick'a  Ap-  So  the  n 

peals.  117  Pa.  4S9;  Myers  ir.  Myers,  83  party  npon  an   indictment  for  the  lame 

Va.  806,  offence  is  admissible  after  default,  and 

(r)  Indeed,  ao  careTul  are  the  courts  is  gnfficient  proof  of  the  marriaRe  and  the 
to  goard  againiit  any  collusion  between  cnme.  Randall  v.  Kandall,4Greenl.3M; 
the  parties,  one  of  whom  has  applied  for  Andenon  c.  Anderson,  id.  100.  Unless 
a  divorce,  that  although  tlie  resoondent  such  couviction  was  bad  npon  the  testi- 
)  of  niony  of  the  wife,  as  it  might  have  been 
atia-  where  the  charge  in  tbe  indictment  wm 
factoHly  proved  >a  in  other  instances,  an  assault  and  Eatterr  npon  ber.  Wood- 
So  likewise  rnnut  the   fact  of  marriage,  mfl  v.  Woodruff,  II  Me.  47' 


Williams  v.  Williams,  3  Greeul.  13a.  And  (a)  Malchin  v.  Matchin,  6  Pa.  St.  333. 

a  divorce  a  iiocwd,  for  the  adultery  of         ip)  Nichols  b.  Nichols,  31  Vt.  3IB. 
the  husband,  has  been  frequently  refused  (pp)  There  is  a  strong  recent  case  on 

where  the  on/y  proof  was  the  defendant's  this  subject   in   Adanii   v.   Adams,  Law 

admission  of'  Che  ttxt.     Holland  b-  Hoi-  Rep.  I  P.  &  D.  333.     See  also  Baylis  n. 

land,  i  Mass.  IM  ;  Baxter  v.  Baiter,  1  id.  fiaylii,  Law  Bep.  1  F.  £  D.  366. 


*  Thus  a  note  given  towards  procariBK  a  divorce  is  void  as  between  the  partiea, 
KilbarD  e.  Field,  78  Fa.  St.  194 ;  as  well  as  an  agreement  for  alimony.  Adams  e. 
Adams,  SS  Minn.  73.  See  Cairns  v.  Cairns,  IMMaas.  408;  Banirh*.  Baagh.37  Mich 
G9 ;  Hopkins  e.  Hopkins,  39  Wis.  167 ;  Sickles  v.  Caraon,  1 1  C.  K.  Graen,  440 ;  Ever- 
hart  c.  Fnckett,  73  Ind.  409.  —  K. 
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time  with  the  guiltj  husband ;  whereas  a  husband  is  under  no 
such  necessity,  and  shiiuld  renounce  all  cohabitation  with  a  wife 
whom  he  knows  to  be  an  adulteress ;  and  that  a  disregard  of  this 
requirement  would  bar  his  divorce  is  well  settled,  (pg) ' 

The  courts  may  also  decree  a  divorce  a  viened  et  thoro ;  and  this 
kind  of  divorce  was  once  the  most  common.  But  moet  of  the 
causes  which  formerly  only  sufficed  for  a  divorce  from  bed  and 
board,  are  now  very  generally  made  sufficient  for  a  divorce  from 
the  bond  of  marriage.  In  general,  a  woman  divorced  from  the 
bed  and  board  of  her  husband  acquires  the  rights,  as  to  property, 
business,  and  contracts,  of  an  uniuartied  woman.  And  her  hus- 
band is  freed  from  his  general  obligation  to  maintain  her,  the 
courts  having  power,  which  they  usually  exercise,  of  decreeing 
such  maintenance  from  the  husband  as  his  means,  and  the  char- 
acter and  circumstances  of  the  case  render  proper.  ($) 

The  law  applying  to  foreign  divorces  is  considered  in  our  chap- 
ter on  the  Law  of  Place. 

(pj)  TnrDboll  V.    Tornball,    3S  Ark.  vhether  for  ininrieB  done  to  her  penou 

fits ;  Thomas  v.    Thomas,  S   Cold.   133.  or  property,  oc  m  regard  to  eontrai^ta  ex- 

Sae,  as  to  coDdoDstioD.  SewaU  n.  Sewall,  prem  or  implied  artemg  after  the  divorce; 

12i   Mase.   156;  Rogsn   u.   Rogers,   ISS  and  that  she  shall  not  be  obliged  lojoin 

Mass.  423 ;  Waroer  c.  IVaraer,  *  Stewart,  her  hiuband  in  sncii  suit ;  and  to  the  same 

3U ;  FlarnhaiD  v.  Farnham.  73  III.  497  j  exMnC  she  is  liable  to  be  easd  alone,  she 

Clunaer  c.  (.lapper,  J9  Ind.  MS.  being  lo  all  legal  inteota  a  ftme  lole  in 

I7I  Dean   r.    Richmond,  9  Pick.  461,  legtad  to  snbjucH  of  this  nature.    Snch, 

wlierfl  it  was  held,  that  a  wife  dJTorced  however,  is  not  the  law  of  England,  it 

a  Heiud  el  ihoro  may  be  saed,  or  sne  as  having  been  recently  decided  that  eorer. 

xjeautolt.     Parltr,  C  3.,  in  delivering  tore  is  a  good    plea,    notwithstanding  a 

the  opinion   of  the  eonrt.   alter  qaoting  divorce  a  ntn^  el  llion.     Lewis  u.  Ijoe.  3 

from  2  Kent,  Com  l»e,  as  "a  recently  pnb-  B.  &  C.  gsi.     Bnt  the  difference  in  the 

lished  book,  which  I  trust  from  the  emi-  adminiitration   of    their   law  of   divorce 

nence  of  its  anthor,  and  the  merits  of  the  and  onrs,  and  the  power  of  the  Cunrt  of 

work,  will  aoon  become  of  common  refer-  Chancerj  there  to  protect  the  suSering 

ence  in  onr  conrts,"  Bays:  "  So  far  as  chia  party,  will    suStdeotl^    account  for  the 

opinion  relates  to  the  rtm  of  divorce,  we  weming  rigor  of  tbeir  common  law  on 

'  folly  eoncnr  with  him,  and  are  latisBed  this  snbiect.    If  the  hnsbaad  is  not  liable 

that,  althoagh  the  marriage  is  not  to  all  for  tbe  debts  of  the  wife,  after  a  divorce 

pBTDoaea  dissolved  by  a  divorce  a  mextS  "  mtiud,  the  chief  reason  for  denying  her 

et  Aaro,  it  is  so  far  aiupeiuied  that  the  the  right  to  sne   alone  fail.i."    See  abo 

wife  may  maintain  her  rights  by  aoit.  Fierce  u.  Bamhara,  4  Met.  303. 

1  So  eonnirauce  by  tbe  libeUaat  in  the  adultery  of  the  libellee  will  prei-ent  a  decree 
of  divorce  being  granted.  As  to  what  constitntes  connivance,  see  Morrison  c.  Morri- 
son. 136  Mass.  310.  Ct  Bobbins  v.  Robbins,  UO  Mass,  SaS;  Wilson  u.  Wilson,  IM 
Mais.  IH,  Connivance  will  also  bar  relief  for  any  subsequent  adultery,  Hedden  b. 
6  C.  E.  Green,  61 ;  bnt  not  for  a  prior  act  of  adultery  unknown  at  the  timeof 
Morrisoa  v.  Morrison,  143  Mais.  361, 
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•CHAPTER  XI. 


The  Law  of  Bailment  has  received  in  modem  times  a  more  sys- 
tematic arrangement  than  formerly,  and  a  more  profound  and 
accurate  investigation  into  its  principles.  But  it  waa  always, 
though  not  under  the  same  name,  a  hranch  of  the  common  law, 
and  some  of  its  principles  are  as  ancient  as  any  part  of  that  law. 
Sir  William  Jones  speaks  of  it  as  referred  to  in  the  books  of  Moses 
and  as  quite  fully  developed  among  the  Greeks.  But,  in  fact, 
much  law  on  the  topics  which  are  now  considered  under  the  head 
of  Bailment,  must  exist  in  all  nations  who  make  any  approach  to 
civilization.  For  there  must  always  be  something  of  borrowing, 
lending,  hiring,  and  of  keeping  chattels,  carrying  or  working  upon 
them,  far  another;  and  all  this  is  embraced  within  Bailment. 
The  word  is  from  the  Norman-French  hailler,  to  deliver.  What- 
ever is  delivered  by  the  owner  to  another  person,  in  any  of  the 
ways  or  for  any  of  the  purposes  above  mentioned,  is  bailed  to 
him ;  and  the  law  which  determines  the  rights  and  duties  of  the 
parties,  in  relation  to  the  property  and  to  each  other,  is  the  law 
of  Bailments. 

Sir  fVilliam  Jones,  in  1781,  published  his  brief  essay  on  the 
Law  of  Bailments.  This  work  first  gave  to  the  subject  systematic  . 
form.  It  was  at  that  time  eminently  useful,  and  has  always  been 
celebrated.  As  a  literary  and  philosophical  production,  manifest- 
ing much  learning  in  the  Koman  civil  law,  it  has  great  merit; 
but,  as  a  law-book  for  present  use,  it  now  possesses  less  value. 
Id  the  2  Anne,  Lord  Holt,  in  the  case  of  Coggs  v.  Ber- 
*87  nard,(a)  laid  the  foundations  of  this  system  of  *law,  build- 

<a)  !  M.  Raym.  909.  This  celebrated  hia  own  Mgacitj  in  aeizing  thoM  of  it» 
caee  ii  referred  to  in  the  great  majurit3r  princlpleB  wfiich  had  been  adopted  by  or 
of  HQbHeqneQt  case*  which  relate  to  the  were  applicable  to  the  commou  law,  and 
regponelbilitj  of  a  bailee.  Id  thii  caae,  in  sUtiDg  them  with  great  accaracr  of 
that  eminent  judEe,  Sir  JJtn  ^o/J,  may  be  definition,  and  with  the  modi flcatlODi  re- 
said  Co  have  laid  the  foandation  of  the  qoired  to  adapt  them  to  the  common  law. 
Law  of  Bailment  for  EnKland.  He  bor-  So  that  they  have  passed  through  all 
rowH  most,  perhaps  all,  of  hia  principles  inbBeqaent  adjadications  with  but  little 
from  the  civil  law.  And  he  gaie  at  once  essential  change, 
a  proof  of  the  wisdom  of  that  law,  and  of 
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ing  it,  however,  on  principles  deducible  from  or  harmonizing  with 
existing  English  juriepmdence,  although  he  used  an  arrangement 
and  nomenclature  borrowed  from  the  civil  Isw. 

A  bailee  is  always  responsible  for  the  property  delivered  to 
him ;  but  the  degree  and  measure  of  this  responsibility  vary  from 
one  extreme  to  another.  He  ia  bound  to  take  care  ol  the  prop- 
erty ;  but  the  question  always  occurs.  What  care  ?  It  is  obviously 
impossible  to  measure  the  requirement  of  care  with  exact  pre- 
cision. But,  for  their  assistance  in  doing  this,  courts  have  estab- 
lisoed  three  kinds  or  degrees  of  care,  as  standards.  There  is, 
perhaps,  no  better  definition  of  these,  than  that  given  by  Sir 
William  Jones.  First,  slight  care,  which  is  that  degree  of  care 
which  every  man  of  common  sense,  though  very  absent  and  inat- 
tentive, applies  to  his  own  affairs ;  secondly,  ordinary  care,  which 
lA  that  degree  of  care  which  every  person  of  common  and  ordinary 
prudence  takes  of  his  own  concerns;  thirdly,  great  care,  which  is 
the  degree  of  care  that  a  man  remarkably  exact  and  thoughtful 
gives  to  the  securing  of  his  own  property.  It  is  obvious  that  the 
degree  of  care  required  measures  the  degree  of  negligence  which 
makes  the  bailee  responsible  for  loss  of  or  injury  to  the  thing 
bailed.  There  are,  therefore,  three  degrees  of  negligenca  The 
absence  of  slight  care  constitutes  gross  negligence ;  the  absence  of 
ordinary  care  constitutes  ordinary  negligence ;  the  absence  of 
great  care  constitutes  slight  negligence.  The  general  purpose 
of  the  Law  of  Bailment  is  to  ascertain,  whenever  loss  of  or  injury 
to  a  thing  bailed  occurs,  to  what  degree  of  care  the  bailee  was 
bound,  and  of  what  degree  of  negligence  he  has  been  guilty.  (6) 

For  this  purpose  bailees  are  sometimes  distributed  into  three 
general  classes,  corresponding  with  the  three  degrees  of  care  and 
negligence  already  referred  to.  ^hejirst  of  these  is,  where 
*the  bailment  is  for  the  benefit  of  the  bailor  alone.  In  this  *88 
class  but  slight  care  is  required  of  the  bailee,  and  he  is 
responsible  only  for  gross  negligence.  The  second  is,  where  the 
bailment  is  for  the  benefit  of  the  bailee  alone.  In  this  class  the 
greatest  care  is  required  of  the  bailee,  and  he  is  responsible  for 
slight  negligence.  The  third  is,  where  the  bailment  is  for  the 
benefit  both  of  bailor  and  bailee.  In  this  class,  ordinary  care  is 
required  of  the  bailee,  and  hie  is  responsible  for  ordinary  negli- 
gence. We  shall  also  see,  presently,  that  there  are  bailees  of 
whom  the  utmost  possible  care  is  required,  and  who  are  respon- 

(6)  Fnr  an  able  criticism  npon  the  defi-    469.    Sm  aIm  Bljthe  p.  Waterworki,  36 
ahions  and  clanlflcatlonB  ol  negllgeuM,     E.  L.  &  E.  306;  a.  o.  11  Bxcb.  781. 
He  StaBiMr  New  Worid  r.  KJng,  is  How. 
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sible  for  the  slightest  possible  negligence,  and  others  who  an 
respoQsible  when  guilty  of  no  oegligenee  whatever.     ■ 

Courts  and  writers  have  sometimes  spoken  of  gross  negligence 
as  the  same  thing  as  fraud;  but  this  is  inaccurate. (c)  There 
are  bailees  who  should  not  be  held  responsible  but  for  the  gross* 
est  negligence,  and  it  is  often  difficult  to  distinguish  between 
such  cases  and  those  where  there  is  reasonable  suspicion  of  fraud ; 
for  such  negligence  generally  justifies  such  suspicion.  But  that 
the  law  makes  this  distinction  is  certain. 

There  have  been  many  different  classifications  of  the  kinds'  of 
bailments;(<^)  but  we  prefer  and   shall  use  that  of  Sir 

*  89    William  "  jon«t,  which  varies  somewhat  from  Lord  SoWs. 

(c)  In  the  case  In  re  Hall  &  Hindi,  S  keep  for  the  dbs  of  the  bailor;  Mid  thit  I 

Mm.  kG.  8S3,  Tiadal,  C.J.,waj»:  "Lola  calla  Jfrwn'luw.nnd  it  ii  that  sort  o[  bail- 

ealpa  or  crasm   nfgligtnlia,   b<>th  by  the  meat  vhich  is  mentioned  in  Southeote'i 

civil  law  aad  onr  owd,  approximUee  to,  cawi.    The  secund  lort  ie,  vhen  f;ood»  oi 

and  in  many  iostaiiceB  uuiijot  be  distia-  chatteli    thai    are   useful   are  lent  to  % 

jnislied  from,  dolui  malui  or  misconiluct."  friend  groliM  to  be  Used  by  him  ;  and  thia 

— B  may  be   inBtftncee   in  whii-Ji  theu  is  calteil  RiipaiiK/afuBi,  bemun  the  thing  ia 

uuiuoC  be  discriminated  in  ^off,  bnt  thejr  to  be  restoted  I'n  tpecie.    The  third  sort 

are  entirely  distinct  iu  law.     In  Wilaun  v.  is,  when  goods  ate  left  with  the  bailee  to 

Y.  &  M.  Railroad  Co.  II  Gilt  &  J.  S8,  79,  be  used  by  him  for  hire ;  this  is  called 

the  court  say;   "We  do  not  think  that  /dco^ki  ef  conJnrfto,  and  the  lender  is  called 

fptjse  negligence   would,  in  cunstructioD  locator,  and  the  borrewer  cottdvclor.    The 

of  law,  amuunC  to   fraud,    but  was  only  fourth  sort  ia,  when  goods  or  chattels  an 

■TideoL'e  to  lie  left  to  the  jury,  from  wbicli  delivered  to  another  aa  a  pawn,  to  be  a 

they  might  infer  fraud,  or  the  wont  of  iona  secnrity  to  him   fur  money  borrowed  o( 

jides,"    In  Coodman  v.  Harvey.  4  A.  &  E.  him  by  the  bftilor ;  and  this  is  called  in 

BTG.   Lord   DtBiBOB   saya:    ''Gross   nesli-  lAtiu  Eaf/iNn,  aud  iu  Eogtlsh  A  pawn  or 

idenve  of  ma/a  ^(/m,  Gut  pledrie.      The    fifth    sort  is,  vhen    goods 

e  thing."     This  is  quoted  or  chattels    are  delivered  to  be  carried, 

with  approbation   in   Jones  v.   Smith,  1  or  something  is  to  1>e  done  at>ont  them, 

Hare,  7i,  and   Vice<^hancellor    Wigrnm  for  a  reward  to  be  paid  bv  the  person  who 

adds  :  "  The  doctrines  of  law  and  equitv  delivers  them  to  The  bai'lee,  who  is  to  do 

upon  this  point  ought  to  be  concurrent.  the  thing  aboat  them.    The  sixth  sort  is. 

When   Ixird    Holt,  in  Cogp  v.   Bernard,  when    there    ie   a   deliverv    of    goods   or 

says,  that  groes  negligence  is  looked  opoo  cbattela   to   sumebudy,   who    is   to  canj 

as  Bvideni«  of  fraud,  he  adiipts  a  mie  of  them  or  do  something  about  them  grain, 

the  civil  law  :  he  does  not  mean  that  this  without  any  reward  for  sacli  his  work  or 

evidence  is  coQclnsi^e  ;  or,  that  if  it  be  carriage."    L'pon    thin    classification  Bir 

rebutted,  and  the  negligence  cleared  from  WilUojn  Jonet  has  made  the  following 

all  stain  of  actual  fraud,  it  will  not  remain  obserrations  :  "  His  division  of  bailmeDtt 

gross  negligence.    In  other  words,  gross  into  liz  sorts,  appears,  in  the  first  placet  a 

negligence  is  not  fraud   by  inference  of  little   inaccurate ;   for,  in  truth   his   fijtk 

law,  but  mav  go  to  a  juiy  as  evidence  of  sort  ia  no  more  than  a  branch  of  his  (Atnf, 

fraud.    See  National  ^nk  u.  Gtaham,  100  and    he  might   with   equal  reason  have 

U.  S.  699.  added  a  Mtveath,  since  the  fflh  is  capaUe 

{d)  There   are   two    claaiiiS cations    of  o[  another  subdivision,     I  ackoowledga, 

the  various  kinds  of  bailments  which  have  therefore,  but  Jire  species  of  bailmenla, 

become   lery   celebrated  in  the  Knglish  which  1  shall  now  enumerate  and  define, 

and  American  taw,  — that  of  Lord  HiJt,  with  alt  the  Latin  names,  one  or  two  of 

in  the  case  of  Coggs  i>.  Bernard,  lupra,  which  Lord  Holt  bag  omitted.     I.  Depos- 

and  tluLtof  Sir  fViifiani  .Ainps,  in  hisessay  itdm,  which  is  a  naked   bailment,  with- 

on  bailments.       We  shall  give  them  both  out  reward,  of  goods,  to  be  ktpt  for  the 

ia  their  author's  own  language.      Lord  bsilor.      2.   MA!inATi:H,    or    commiuion, 

Hoil't  is  aa  follows :  "  There  are,"  says  when  the  mandatary  ondertakes,  without 

he,  "six  sorts  of  bailmontB.    The  Arst  sort  recompense,   to  do  some   act    al>ont  the 

of  bailment  is,  a  hare  naked  bailment  of  things  bailed,  or  simply  to  carrii  Ihem; 

goods,  deliver^  by  one  man  to  another  to  and  hence  Sir  i/otrjf  Finch  dividea  bait 
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And  we  shall  speak  successively  of 

First,  Depositdm  or  deposit  without  compenBation  or  reward. 

Secoud,  Mandatum,  or  gratuitous  commission,  wherein  the 
mandatary  agrees  to  do  something  with  or  ahout  the  thing  bailed. 

Third,  Commodatum,  or  loan,  where  the  thing  bailed  is  lent  for 
use,  without  pay,  and  is  to  be  itself  returned. 

Fourth,  PiGNUS,  or  pledge,  where  the  thing  bailed  is  security 
for  debt 

Fifth,  Loc&Tio,  or  hiring,  for  a  reward  or  compensation. 


DEPOSITCH. 

Where  a  thing  is  placed  with  a  depositary,  to  be  kept  for  a 
time,  and  returned  when  called  for,  the  depositary  to  have 
no  •  compensation,  the  benefit  of  the  traiftaction  is  wholly    •  90 
on  the  side  of  the  bailor,  and  the  bailee  is  liable  only   for 
gross  negligence,  (e) '    By  the  Boman  law  he  was  answerable  only 

niMit  Into  lito  mrts,  to  iMp,  tad  to  emiiog.  Bflrnard.    Lotd  Coht,  however,  la  Soatb- 

3.  CoHMODATUM,  oT  Jmu  for  ost ;  when  co(e'«  ease,  4  Rep.  83  b.  and  !d  Co.  Lit. 

noda  are  bailed,  withoac  pav,  to  be  uted  S3  a,   laid    dowp  a   different   rule.     He 

tot  a  cert«n  time  bj  the  liailea.    4,  Pio-  stated  the  law  to  be,  that  a  gratnltoua 

. _t .u;__   :.    L-ii.j      V.;, . ^  f^^   ^^^^   ^^^^   ij^,;^. 

19  peril,  u[ '  '  ' 
made  a  special  aj^reeraeut  b 
rare  of  them  onlg  aa  ha  takes  of  his  owd 
(his  bailmeDE  i»  either,  I,  Lecatio  rri,  by  ^oods;  "  for  to  be  kept  and  to  he  safely 
which  the  hirer  gaim  the  teiDpoiary  ose  kept  is  all  oae  in  law."  But  the  profes- 
oltket\inq:m,i.  iaattio  optrii  faciaidi,  sioa  seem  never  to  have  been  saiisfied 
when  wort  and  tabor,  or  care  and  paini,  with  Lord  Coke't  mle.  For  it  was  denied 
am  to  be  performed  or  bestowed  on  the  to  be  law  in  33  Cur.  II.  b;  Ptmbertan,  0. 
thing  delivered ;  or,  3.  Loealio  operit  mer-  J,,  tn  the  case  of  Rex  r.  Hertford,  2  Show. 
riuM  eeheiidanim,  when  goods  an  bailed  171,  and  again  in  13  Wm.  111.  by  Holt,  C. 
toi  the  parpoBe  of  being  carried  from  J.,  to  the  case  of  Lane  r.  Cotton,  13  Mod. 
place  to  place,  eitlier  to  a  publie  carrier,  473,  487 ;  and  flnallv  It  was  expresalr 
or  to  a  priralt  pecaon."  see  Jones  on  overrnled  by  (he  whole  Conrt  of  Qaeen^ 
Bailm.  35.  Bench,  lu  S  Anne,  in  the  case  of  Coggs  v. 

(c)  This  has  been  the  cleartv  e«tab-  Bernard.  And  Hall,  C.  J.,  in  the  latter 
lishad  law  ever  since  the  case  of  Coggs  d.    case,  said,  that  the  rale  stated  in  the  text 

1  That  national  banks  have  the  power  to  receive  apecial  deposits  as  incidental  to 
their  business,  and  when  received  gratuitously  are  liable  for  fcross  negligence,  see 
PMtison  p.  Syracuse  National  Bank,  BO  N.  Y.  8S,  where  the  aathorities  on  the  liability 
ot  banks  for  special  deposits  are  collated.  To  the  same  effect  are  Lvons  Bank  o. 
Ocean  Bank,  GO  N.  Y.  HIS ;  National  Bank  d.  Gmham,  79  Pa.  St.  106  i  Chattahoochee 
Bank  v.  Schley,  38  Ga.  369.  See  also  Scott  v.  Chester  Valley  Bank,  72  Pa.  St.  4TI. 
Crmtra,  Whitney  r.  Brattleboro  Bank,  SO  Vt.  388 ;  Wiley  e.  Same.  47  Vt,  54B.  Sea 
Shoemaker  c.  Uinie,  93  Wis.  IIS,  where  the  defendant  was  held  ahsolntely  liable  for  a 
>am  of  money  given  him  to  take  care  of  and  stolen  from  him.  —  K. 
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'91  for  'fraud;  for  If  the  bailor  thus  deposited  goods  with  a 
negligent  penon,  he  took  upon  himself  the  risk  of  negli- 
gence. So  it  seema  to  have  been  held  by  Bracton,  (/)  who  copied 
from  the  Soman  law.  But  by  the  I^glish  and  American  law, 
such  bailee  ia,  as  we  have  seen,  liable  for  gross  negligence, 
although  be  may  have  bean  wholly  innocent  of  any  fraudulent 
intent  It  is  impossible  to  lay  down  any  rule  or  principle,  which 
will  be  in  all  cases  a  reliable  teat  as  to  what  constitutes  gross 
negligence.  The  question  must  always  depend  upon  several  cir- 
cumstances ;  such  as  the  nature  and  quality  of  the  goods  bailed, 
and  the  character  and  customs  of  the  place  where  the  trust  is  to 
be  executed.  What  would  amount  to  more  than  ordinary  dili- 
gence in  the  case  of  a  chattel  of  great  bulk  and  little  value,  might 
be  very  gross  negligence  in  the  case  of  a  bag  of  gold  coin,  or  a 
parcel  of  valuable  papers.  Again,  what  would  be  a  sufficient 
degree  of  diligence  in  a  thinly  peopled  country,  might  be  very 
culpable  negligence  in  a  thickly  inhabited  city.  (17)  It  has  been 
commonly  stated  by  writers,  and  is  said  in  some  cases,  that  a 
depositary  is  not  liable,  as  for  gross  neglige&ce,  if  he  shows  that 
he  has  taken  as  much  care  of  the  goods  of  the  bailor  as  he 

*  92   has  of  his  own ;  but  this  is  not  law,  (A)  and  although  *  it 

had  alwayi  been  Acted  apoQ  M  Gaildhall,  blin,  40  Miga.  47S 1  Eddj  d.  Livinntmii 

coDtrsTT'lo  the  opinion   ot  Lord   Cvtt.  3S  Mo.  4S7 ,  I'Btterwn  i'.  Mclver,  90  N.  C. 

KnknlBTly  during  all  of  Chief  Jaitice  493;  Whitne;  v  Fini;  Bonk,  SS  Vt.  IM; 

'alierlon'i   time,   Kid   evei  rince.     The  CnrringCua  r.  FickUn'a  Exec  33   Qrut. 

whole  mntter  of  the  liability  of  k  depoai-  670. 

twy  wM  much   digcureed  in  the  cane  of         (/)  Lib.  S,  c.  S,  fol.  99  b. 
Foster  b.  The  Fjaeji   Bank,  IT  Maas.  479.         (j)  It  waa  held,  in  the  ewe  of  I>oor- 

The  facta  in  Chat  cue  wen,  that  the  plain-  man   v.  Jetikina,  S  A.   &   E.   ase,  after 

ttff'i  teaator  had  depoaited  at  the  Enex  much  consideration,  that  the  question  of 

Bank,  for  safe  keepiDK-  ^  cheat  containing  Ktwi  neeligence  waa  rather  a  question  of 

a  large  quantity  of  golil.    Some  time  after  fact  tor  the  jurj  than  of  law  for  the  conn. 

the  deposit  was  made,  the  gold  was  taken  Bat  this  does  not  remove  all  difficnlty 

from  the  chest  and  put  in  a  cask,  from  from  the  question,  what  constitutes  gross 

whence  the  greater  p&n  o(  it  was  frauda-  negligence.      For  it  is  obvioas  that  the 

lently  and  secretly   taken  by  the  cttahier  jury  should  receive  instractions  from  the 

and  chief  clerk,  tvho  appropriated  It  to  court  to  ^ide   them   in  farming    their 


their  own  use,  and  afterwards  abtvonded,    judement. 

having  also  defrauded  the   bank   of  the         {n)  It   geems  very  clear 

greater  part  of  its  capital.    Tbis  was  done    not  a  reliable  test.     For  we  have  already 


without  the  knowleilge  of    anj  of    the  seen  that  a  depositary  ia  liable  for  gross 

directors,  or  members  of  the  corporation,  negligence,  though  a  jury  may  be  satis- 

The  deposit  in  question  was  kept  in  the  Bed  that  he  ia  wholly  innocent  of  any 

Tkult,  in  the  same  manner,  and  with  the  fmndulent  intent ;  and  it  is  obvious  that 

same  care,  as  other  special  depoaits,  and  persona  even  who  nsnally  exercise  great 

as  the  specie  of  the  bulk;  and  the  cashier  cars,  may  in   some   instance*  be  gnil^ 

and  the  clerk  snatained  fair  repntations,  of  very  gron  negligence  in  the  manase- 

antil  the  time  of  their  absconding.    The  ment  of  their  own  affairs.     It  seenil  &o 

conn  held,  that  the  bank  was  not  liable,  to  be  equally  dear  upon  the  modtm  au- 

See  Gnlledge  o.   Howanl,   33   Ark.   61  '     '  '       '      "   " 


See  Gnlledge  n.   Iloward,   33   Ark.   61  ;  Ihoritiet  that  it  is  no  defence  for  a  depoai- 

Green  n.  Birchard.  37  Ind,  4B3  ;  Bronnen-  tary  who  has,  by  hia  negliKence,  lost  the 

^~-r  V.  rharman,  80  Ind.  475 ;  Schermer  goods  intrusted  to  him.  thut  he  haa  been 

lenrath,  54  Md.  491 ;  McKay  v.  Ham-  aqnally  negligent  in   regard  to  his  «wti 
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has  been  thought  that  the  degree  of  care  and  diligence  to 

be  required  of  a  bailee  should  be  regulated  to  some  *  extent   *  93 

property.    The  first  can  tbat  we  Iibtb  feniknt's  coaiuel   contended  that   there 

teen,  K^ing  to  ^^'^  point,  in  that  of  Rooth  ma  do  cate  to  ^  to  the  jarf.  inaamnch  aa 
(  WiboD,  1  B.  &  Aid.  59.  That  was  aa  the  defeadant,  being  a  grktnituna  bailee, 
aclioD  on  the  ca<e  affainit  the  defeodanC  wai  liable  odI^  for  gioae  aegHgeoae ;  and 
for  Dot  repairiag  the  fencee  of  a  close  ad-  the  loes  oF  his  owu  moner,  ai  the  Mine 
joining  that  of  the  plaiaciff,  n-bereby  a  time  with  the  pl^tiff'a,  showed  that  the 
cMtain  hone  of  Che  phuDti£F,  feedini;  in  loeo  had  aot  happened  for  want  of  anch 
the  pbintiEf'i  doie,  tnroagh  the  delects  care  ae  he  would  take  of  hu  own  propertj. 
Mid  luaatHcioDciee  of  the  teocea,  fell  into  But  Lord  Oeamaa,  before  whom  [he  caae 
the  defendant's  elose  and  wai  killed,  was  triad,  refused  to  nonsuit  the  plalutiS, 
Tie  defendant  pleaded  the  geueral  issue,  and  told  the  jnry  that  it  did  not  follow 
■nd  on  the  trial  it  appe^ed  that  the  from  the  defeudaat's  having  lost  hi*  own 
bone  was  the  property  of  the  plaintiff's  money  at  the  same  time  with  the  plain- 
brother,  who  sent  it  to  him  ou  the  night  tiff's  that  he  had  taken  such  care  of  the 
before  the  accident;  that  the  plaintiff  plaiutiff'a  money  as  a  res«oriabte  man 
pat  it  into  his  atahle  for  a  short  time,  would  ordinarily  take  of  his  owu  ;  and 
and  then  tnrued  it  after  dark  into  his  that  the  fact  relied  npiHi  was  no  aaswer 
dnae,  where  hiji  own  cattle  usually  grazed,  to  the  action,  if  they  helieved  that  the 
and  that  uu  the  following  mornine  the  loss  occurred  from  gross  uegligeuce.  The 
home  was  found  dead  in  the  close  of  the  jury  having  fonud  a  verdict  fur  the  plain- 
defendant,  having  fallen  from  one  to  the  tiff,  a  rule  was  obtained  to  set  it  aitide. 
other.  The  jury  having  found  a  verdict  The  counsel  fur  the  defendant,  ous  of 
fur  the  plaintiff,  a  rule  fur  setting  asiiie  whom  was  Sir  J,  Scarlell,  in  support  of 
the  vanlirt  and  granting  a  new  tnal  was  the  rule,  said,  that  the^  did  not  contend 
obtained,  in  support  of  which  it  was  con-  for  the  absolute  propusition.  that  agratni- 
tended,  among  other  things,  that  the  plain-  tons  bailee,  who  keeps  another  person's 
tiff  contd  not  maintain  the  action,  because,  goods  as  carefully  aa  his  own,  cannot  be- 
haring  taken  hs  much  care  of  the  horse  come  liable  fur  the  loss,  or  he  guilty  of 
aa  he  did  of  his  own  cattle,  he  was  not  gross  negligence.  Their  oliiection  to  the 
liable  over,  and  so  bad  not  sustained  any  verdict  was,  thst  the  plaintiff,  upon  whom 
damage.  But  Lord  EHIaiborough  said  .  the  burden  of  proof  lay.  did  nut  make  oat 
"The  plaintiir  certainly  was  a  grataitous  a  primd  fiicit  case  of  groKS  negligence. 
bailee,  bat,  as  snch,  be  owes  it  to  the  But  the  court  nnanimonsly  discharged  the 
owner  of  the  horse  not  to  put  it  iuto  a  rule.  And  Mr.  Justice  Tutmton  said: 
dangerous  pasture ;  and  if  he  did  not  ex-  "The  defendant  receives  money  to  be 
ercise  a  proper  degree  of  care,  he  would  kept  for  the  plaintiff.  What  care  does 
be  liable  for  any  damage  which  the  hoise  he  exercise  t  fie  puts  it.  together  with 
might  HDstain.  Perhapa  the  horse  might  money  of  his  own  (which  I  think  perfectly 
have  been  safe  during  the  daylight,  hut  iramateriall.intothetillofapiiblic  house. ' 
here  he  tnrus  it  into  a  pasture  to  which  it  So  Giblin  r-.  McMullin,  L.  K.  2  P.  C.  3IT. 
was  nnuaed,  after  dork.  This  is  a  degree  The  case  of  Tracy  v.  Wood,  3  Mason,  I3S, 
of  negligence  sufficient  to  render  him  lia-  is  also  a  very  strong  case  to  the  same 
hie."  '1  he  other  judges  bein^  of  the  point.  It  was  an  action  of  assumpsit  for 
same  opinion,  the  rule  was  discharged,  negligence  in  losing  1M\  doubloons,  in- 
Afterwards  came  the  case  of  Doorman  c.  trusted  to  the  defendant  to  be  carried 
Jeokina,  3  A.  &  E.  S56.  The  ptaintift,  iu  from  Kew  York  to  Boston,  as  a  gratui- 
that  caae,  had  iatrusied  the  defendant  tons  bulee.  The  gold  was  put  up  in  two 
with  a  sum  of  money  for  the  purpose  of  distinct  bags,  one  within  the  other,  and 
paying  and  taking  np  a  bill  of  exchange,  at  the  (rial,  npou  the  general  isstie,  it 
It  appeared  that  the  defendant,  who  was  appeared  tlutt  the  defendant,  a  mouey- 
the  proprietor  of  a  coffee-house,  had  placed  broker,  brought  them  on  board  of  the 
the  money  in  his  caah-box,  which  was  kept  steamboat  bound  from  New  York  to 
lathe  taproom;  the  tap-room  had  a  bar  Providence;  that  in  the  morning,  while 
in  it;  that  it  was  open  uu  Sundag,  bat  the  steamboat  lay  at  New  York,  and  a 
that  the  other  parts  of  the  preraisea,  which  short  time  before  sailing,  one  bag  was 
were  inhabiteJ  by  the  defendant  and  his  discovered  to  be  lost,  and  the  other  was 
bunily,  were  not  open  on  tlial  day ;  and  left  by  the  defendant  on  a  table  in  his 
tliat  the  cash-box,  with  the  plaintiff's  valise  in  the  cabin,  for  a  few  momenta 
money  in  it,  and  also  a  mnch  larger  sum  only,  while  he  went  on  deck  to  send  in- 
lielonging  to  the  defendant,  was  stolen  lormation  of  the  supposed  loss  to  the 
inm  the  tap-room  oo  a  Hmtdag.    The  de-  plaintiffs,  there  being  (hen  a  large  noin- 
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bj  what  may  be  shown  to  be  hia  general  charactei  in  those  re- 
spects, it  would  seem  to  be  the  better  opinion,  that  the  indi- 
vidual character  of  the  bailee  is  not  a  legitimate  subject  of 
inquiry,  unless  it  can  be  shown  that  his  character  was  known 
to  the  bailor,  and  that  it  was  the  implied  understanding  of  the 
parties  that  the  bailee  should  employ  such  care  and  skill  as  he 
possessed,  (i)     If  the  bailor  knows  the  habits  and  character  of  the 

ber  of  fMMMRgen  on  boud,  aad  the  lace  lake,  or  which  be  himaelf  DBnally  took  of 

beine  publicly  known  among  thern.     On  inch  propertj.  under  anch  cirenmstancea, 

the  defendaat's  retarn    the   aecuod  hae  he  hu  been  gnilt;  at  groBs  negligence." 

WB«  also  mining,  aaii  after  every  eearch  Cf.  Bland  d.  Womack.  3  Marpb.  (N.  C.) 

no  trace  of  the  manner  of  the  toai  coold  373. 

be   aicvnained.    The   valise    containing  (i)  The   William,   S  Rob.  Adm.  316. 

both  hags  was  brought  on  board  by  the  In  this  case  a  vessel  had  been  captared, 

defendant  on  the  preceding  evening,  and  and   was   afterwards   lost  while   id  the 

pnt  bv  him  in  a  berth  in  the  forward  bands  of  the  captor.     The  capture  was 

cabin.     He  left  it  there  all  niglit,  havine  justiSable.  and  the  aaestion  was  whether 

gone  lu  the  evening  to  the  theatre,  and  the  captor  had  nsed  mch  diligence  a*  a 

on  his  return  having  slept  in  the  middle  captor  is  required  to  use  in  such  casee. 

cabin.    The  deFendant  ha<l  hi*  own  money  Sir  iV.  Sroll,  io  addressing  the  jury,  said : 

to  a  considerable    amount  in  the  same  "  When  a  capture  is  not  justiSable,  the 

valise.    There  was  evidence  to  show  that  caplor  is  answerable  for  every  damage, 

he  made  inquiries  on  board,  if  the  valise  But  in  this  case  the  original  seizure  baa 

would  be  safe,  and  that  he  was  informed  been '  justiHed    by   the  condemnation   of 

that  it  it  contained  articles  of  value,  it  had  part  of  the  cargo.     It  is  therefore  to  be 

better  be  put  into  the  custody  of  Che  cap-  considered    as    a   justifiahle   seizure,   in 

tain's  clerk  in  the  bar.  nnder  lock   and  which   all  that  tlie  law  reqaiies  of  the 

key.    Slori/,  J.,  in   summing  up  to   the  captor  is,  that  be  should  be  held  respon- 

jory,  said '  "  I  agree  to  the  law  as  laid  sible  for  dur  diligence.    But  on  qaeltions 

down  at  the  bar,  that  in  cases  of  baileea  of  this  kind  there  is  one  position  some- 

withoDt  reward,  they  are  liable  only  for  times  advanced,  which  does  not  meet  with 

gross  negligence.    Such  are  depositaries,  my  entire  assent,   namely,  that  captora 

OF  persons  receiving  deposits  without  re-  are  answerable  only  for  tiich  care  as  they 

wa«l  for  their  care;  and  mandataries  or  wonld  take  of  their  own  propert)|.    This 

penODs  receiving  goods  to  carry  from  one  I  think  is  not  a  just  criterion  in  such 

uiace   to   another   without    reward.     The  cases ;  for  a  man  may,  with  respect  to  his 

latter  is  the  predicament  of  the  defendant,  own  property,  encounter  risks,  from  views 

He  undertook  to  cnrry  the  gold  in  qnes-  of  particular  advantage,  or  from  a  natural 

tion   for  the  piaintifT  gratnitotuly,  from  dispoeitioii  of  rashness,  which  woold  be 

New  York  to  I'rovidence,  and   he  is  not  entirely   unjtisti liable  in   respect    to   the 

responsible,  unless  he  has  been  guilt;  of  cnitody  of  the  goods  of  another  person, 

gross    negligence.  .  .  .  The    contract   of  which  have  come  to  his  hands  by  an  act 

baiJees  without  reward,  is  not  merely  for  of  force.     Where  property  is  confided  to 

good  faith,  but  for  each  care  aapersoni  of  the  care  of  a  particular  person,  by  one 

common  prudence  in  their  situation  usu-  a-ho  is,  or  may  l>e  Hnppuiied  to   be  ac- 

ally  bestow  upon  such  property.    If  they  qualnted    with   his   character,    the   care 

omit  such   care,  it  is  gross   ncglijEence.  which   he  woald  take   of   his  own  prop- 

The    present    is  a   case   of   ■   mandatary  ertj    might,    indeed,    be    considered    as 

of  money.     Such   property  is  by  all  per-  a   reasonable    criterion."      "  Certainly   it 

sons,  negligent  as  well  as  prndeot,  guarded  might,"  says  Mr.  Justice  Slorg,  "  if  snch 

with   much   greater   care  than   common  character    was   known,    and    the    party 

propertv.      The   defendant   is  a   broker,  nnder  the  circumstances   miglit  be  pre- 

■''■■■  B  of  daw, 


accustomed  to  the  use  and  transportation    samed  to  rely,  not  on  the  rule  o 

and  it  most  be  presumed  he    but  on  the  care  which  the  party  was  ai 
1   uf  ordinary  diligence.     He    cnstomed  to  take  of  his  owu  property,  i 


of  money,  and  it  most  be  presumed  he    but  on  the  care  which  the  party 
is  a  penon   uf  ordinary  diligence.     He    cnstomed  to  take  of  his  owu  propert] 
kept  his  own  money  in  the  same  valise  ;    making  the  deposit.     But,  unleiu  he  k 


and  tiiok   no  better  care  of    it  than  of  the  hafiita  of  the  bailee,  or  could  be  fairly 

the  plaintiff's,    ijtitl,  if  the  jury  ace  of  presumed   to  trnat   to  xuch   care  aa  the 

opinion    that    be  omitted  to   take    that  bailee  might  use  about  his  own  property 

lewonable  care  of  the  gold  which  bailees  of  a  like  nature,   there  is  no  ground  to 

wlthoat  reward  in   hia  situation  usually  say  that  he  has  waived  his  tight  to  de- 
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bailee,  and  the  place  and  maaner  in  *  which  he  usually   '  94 
keeps   such   goods,   the   bailee  is   not  responsible  for  suy 
injury  resulting   from   his   keeping   and   treating  them  in  that 
way.  (J) 

Sir  WiUiam  Jones  thinks  the  depositary  held  for  less  than 
gross  negligence,  first,  where  he  makes  a  special  bargain  for 
special  care,  and  secondly,  where  he  spontaneously  and  officiously 
proposes  to  keep  the  goods  of  another.  (&)  But  neither  of  these 
mlea  has  been  determined  by  adjudication. 

The  depositary  is  bound  to  deliver  the  thing  as  it  was,  and  with 
it  all  its  increase  or  profit.  But  if  the  bailor  was  not  the  rightful 
owner,  and  the  depositary,  in  good  faith,  delivers  the  thing  to 
the  rightful  owner  on  demand  from  him,  this  constitutes  a  good 
defence  against  the  bailor;  (/)  although  for  his  own  security,  he 
should,  if  possible,  compel  Che  rival  claimants  to  interplead,  (m) 
or  shonid  obtain  security  from  the  party  to  whom  he  delivers  it.' 

If  the  property  belongs  to  two  or  more  bailors,  and  is  capable 
of  partition,  he  may  on  demand  restore  it  by  division  among  them. 
Bat  where  it  is  incapable  of  division  the  law  seems  to  be  defi- 
cient The  ancient  action  of  detinue,  with  the  process  of  gar- 
nishment, would  have  settled  the  claim.  ]Cent  {?i)  thinks  equity 
interpleader  adequate,  and  far  better ;  as  it  certainly  would  be  If 
it  could  be  applied  to  the  question  ;  but  this.  Start/  (o)  confines  to 
cases  of  a  privity  between  the  parties,  as  where  there  was  a  joint 
bailment,  or  joint  contract  Upon  the  whole  we  prefer  Kent's 
opinion." 

The  duty  of  the  depositary  as  to  the  place  of  delivery  has  been 
much  questioned.  But  it  may  be  considered  as  settled  in  this 
country,  that  a  bailee,  bound  to  deliver  goods  on  demand,  dis- 
charges his  obligation  by  delivering  or  tendering  them  where  they 

mmad  reaaonable  dnieence.    Wh;  ihonld         (it)  Jodm  on  Bulm.  48. 

bM  the  ni]e  of  the  civil  law  be  applied  to  (0  Kiu^  o.  Kichards,  B  Whart.  4IS; 

mch  a  caul     Lata  culpa  finit  eil  turn  Nelson  v.  Iveison,  IT  Ala.  SIB;  Beach  v. 

ulMigtn  id  quod  omnt*  iiUtiUgunt.    ^U>tj  Bardell,  2  Thier,  327. 

on  Bailm.  }  67.    See  the  can  of  Wilson         (m)  Rich  v.  Aldred.  6  Mod.  SIG. 

V.  Bratt,  1 1  M.  &  W.  1 13.  (n)  2  Kent,  Com.  BS7. 

(j)  Knovles  o.  Atloatic  &  S.  L.  B.  R.  \o)  Stot;  on  Bailm.  |  113. 

Co.  SB  Me.  55. 

I  A  b^lee  of  goodf  cannot  avail  himself  of  the  title  of  a  third  penran  to  the  goods 
M  a  defence  to  an  action  bj  the  bailor  except  bi  ehowiog  eOso  that  he  is  defending  the 
action  on  behalf  of  and  by  the  anthariCj  of  ancb  person.  Roger?  v.  Lambert,  [1891]  I 
Q-  B.  318 ;  Dodge  v.  Heyer,  ei  Oal.  *05.  See  A'l  parte  DavieK,  19  Ch.  I).  86 ;  Roberta 
>.  Nores.  76  Me.  SSO;  Cook  r.  Holt,  48  N.  Y.  a79;Nuddi'.  Montanye,  38  Wig.  fill. 

*  Where  the  bailment  in  jointlj  made  by  tiro  or  more,  the  bailee  cannot  be  required 
to  deliver  to  one  of  the  bailors,  and  a  possessory  action  againHt  the  bailee  cannot  be 
DMintained  by  lees  than  all.  Brandon  b.  Scott.  7  G.  iL  B.  U34 ;  Harper  t).  Godsell, 
L.  R.  5  Ct  B.  423 ;  Rand  v.  State  Nat.  Bank,  77  N.  C.  152. 
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are,  or  at  his  own  residence  or  place  of  business ;  (p)  but  the 
demand  may  be  made  on  him  elsewheie. (9) 

It  is  sometimes  said  that  a  depositary  has  a  special  prop- 
*95  erty  *in  the  deposit;  but  this  is  perhaps  inaccurate. (r) 
He  has  the  right  of  possession,  bnt  not  the  right  of  property ; 
And  may  therefore  maintain  trover,  for  which  possession  ia 
enough ;(»)  but  not  replevin,  because  that  action  requires  property 
in  the  plaintiK(0  If  he  sell  the  property,  a  purchaser,  although 
buying  in  good  faith  and  without  notioe,  acquires  no  title,  (u) 

(p)  Scott   0     Cnne.    1    Coon.    259 ; 

■■ .__j      "arae,  8  Johns.  474.  ,.       ,    ,     . 

!.  Emraom,  6  Cuan.  T6;  of  poBseuiun,  bnt  ol  property,  altboogh 

I>nnlap  i^ftantiuK,  3  Denio.  643.  poMsnioii  may  hoprimA/acie  eiideace  ol 

(i)  Hartup  K,  HoBTO,  3  Atk.  44 ;  Story  propertj.    Uu  this  nonui^  ire  m  ol  opin- 

(m  Bailni.  J  S3  rr  ia/.  lun  thM  the  plaintiff  cannot  maintain  thia 

(()  SattoD    r.    Back,   3  Taont.    302;  action,   he   not  provitif;  that  either   the 

Bartun  d  Ilnghes,  2  Biug.  173.     See  also  genRral  or  special  property  waa  in  htm- 

Webb  c.  Pox,  7  T.  B.  391 ;  GUea  e.  Gro-  self."    So  ia  the  case  uf  Teiiiplen 

ver,  e  Bligh,  277.  Case,  10  Mod.  S'   - 

(0  At  least  each  is  the  law  in  Mas-  <rary   richt  ia  i 

aachusettB.      WaMrmaD   o.   Kobinson,   &  action  of  creipai 

Maai.  303.     That  was  an  action  of  reple-  via.     In  New  York,  on  the  uiTier  hand,  it 

vin.    It  appeared  that  the  floods  nntevied,  is  Itelfl,  that  replevin  will  lie  in  taror  of  a 

on  the  aoth  uf  July,  1801,  belonged  to  one  depoaitarj.     See  the   case  of  Miller  v. 

Lncaa,  on  which  day  a  commission  of  bank-  Ailait,   IS  Wend.  33S.      And  the  conrt 

raptcy  iraned  against  the  said  Lncas,  and  seem  to  have  entertained  a  similar  opin- 

fae  being  declared  a  bankrnpt,  by  a  WHr-  ion  in  SI   H.  7,  14  b,  pi.  93.     That  caM 

rant  from  the  commlBiuoDen.  their  mos-  was  as  follows :  "  In  repleriu.     The  de- 

•engera   seized    the    goods    in   question,  feudant  said  Chat  the  pniperty,  &«..  was  in 

canaed  them  to  be  appraised  and  inven-  a  stranger.     The  plaintiff  said  that  the 

toned,  and  on  the  !Sth  day  of  the  same  stran^r  delivered  theni  to  him  to  be  r». 

Jnly  delivered  them  to  the  plaintifF.  tak-  delivered,  aud  before  any  redeliver}-  the 

iug  his  obligation  to  redeliver  theia  ou  defendant  took  tliem.    Mamw  said  that 

demand,     nliile  the  goods  were  so  in  the  he  wonld  demar  npon  that  plea.     For  be 

castody  of  the  plaintiff,  the  defendant,  as  said  it  waaadjudgad  in  a  book,  that  if  one 

depaty-slieriff,  attached  them  an  the  prop-  has  beauts  for  a  term  of  yean,  or  to  man- 

erty  of  I.ucas.     Upon  these  facta  the  court  ure  his  land,  there  he  shall  have  replevin. 

htid,  that  the  plaintiff  could  nut  recover.  And  the  reason  ii,  ht  Aos  a  good  property 

Parsani,  C.  J.,  said :    "  Upon  these  facta  Jor  iSe  lime  againit   the   feasor,  aad  lAoU 

we  are  lo  decide  whether  the  property  of  iaomn  anion  against  him  if /urelaieitlien. 

the  goods,  BO  that  he  might  lawfully  re-  Bnt  where   he    cannot   have  an    action 

plevy  them,  was  In  the  plaintiff.    Trover  against  the  leBBor  it  seems  that  he  eball 

may  be  maintained  by  hini  who  has  the  not  have  replevin.     And   hare  there  is 

the  postGSsioD  ;   but  replevin  cannot   b«  only  a  delivery  to  redeliver  to  the  bailor, 

maintained  bnt  by  him  who  has  the  prop-  so  that  he  has  not  any  property.    For. if 

eity,  either  general  or  spevial.     Admitting  one  take*  them  out  of  the  poesaasion  o[ 

the  commiBsion.  and  the  proceedings  nnder  the  bailee,  the  bailor  shall  have  an  action 

it,  to  be  regular,  what  property  had  the  of  trespass,  and  if  he  recovers  by  this,  the 

plaintiff  in  the  goods  ?     The  general  prop-  bailee  shall  never  have  an  action  for  the 

ertj'  was  iu  the  commiHsionera  until  the  taking.      Wherefore,   &c.,  FineiLr,  C.  J. 

assignment,  and  then  iu  the  assignee.    The  This  is  not  a  new  caae.    For  a  case  similar 

niesaenger,  if  any  person,  hod  Che  special  to  this  has  been  several  times  adjudged  iu 

property,  aud  not  the  plaintiff,  who  had  our  books ;  aa  the  case  of  letting  beasts 

no  interest  in  the  goods,  bat  merelv  had  for  a  term  of  years,  and  to  manure  land, 

the  care  of  theni  for  aafe-keeping.    If  his  &c.    And  in  the  caae  here  the  bailee  hat  a 

possession  was  violated,  he  mi^t  main-  properlti  ai/ainil  everg   tiranger./er  he  it 

(lUD  treapass  or  trover,  bat  he  had  no  chargeable  to  the  bailor.    And  tlierefore  it 

(u)  See  McMahoa  v.  Sloan,  18  Penu.  St.  229. 
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A  deposit  in  a  bank  has  been  held  to  be  a  loan,  not  a  bail- 
ment (uu) 

•  One  oannot  be  made  a  depositary  against  his  will  {v)  •  96 
He  must  consent ;  but  the  ooneeut  may  be  implied  or 
infened.  A  pledgee  holding  a  pledge  over  after  payment  of  the 
debt,  is  a  depositary.  One  finding  property  need  not  take  charge 
of  it ;  if  be  chooses  to  do  so  he  becomes  a  depositary,  and  is  liable 
for  loss  from  gross  negligence.  (10)  It  has  been  said  that  he  may 
charge  the  owner  for  ueoesaary  expense  and  labor  in  the  care 
of  it  (a-) 


»   rMBoniible   that    he     Bhoold    recovor  ponen  binuwU  of  them,  by  thU  he  shall 

■Minn  Miy  atmiger  who  Cake«  ihem  out  be  diKharged ;  but  chis  it  not  w,  aa  ap- 

w  his  jHHaeitfiuu.     Therefore,  when  the  pears  by   1!   Edw.  1,   13,  for   he   which 

|4aintiB  has  had  coureyed   to  h[iii  BOch  fliida  gm>dB  a  buaud  to  aoBwer  him  fi>r 

ip*cia1  property,  it  teems  that  it  is  good  them  who  hath  tlie  property  ;  aud  if  he 

IB  maiuteDBnce   of   his   action.       Maraie  deliyer  them  over  to  aoy  One,  nolasa  it 

then  prayed  further  time,  ftnd  said  chat  M  he   onto  the  right  owner,  he    Bhall    be 

ha   was  then   adviied,  he   would  dBmnr  charged  for  them ;  for  at  the  Srsc  it  ii  in 

_n  that  plea.     Fiaeax,  C.  J.    And  von  bi^  election  whether  he  will  take  thtm  or 

..  -II  not  be  BO  well  advised  to  demur  upon  not  ioto  hid  cuiitudy ;  bnt  when  be  hath 

this  plea:  bnt  we  shall  be  as  well  advised  them,   one  only   hath    theo    right    unto 

la  gin  jndniuiit  against  yon."  them,  and   therefore  ha  ought   to  keep 

(•«)  HobinauD   0.  Gardner,  18  Gract.  them   safelj'.     A   man,  therefore,  whicb 

SM.  flnds    goods,  if    he   be  wise,    will   then 

(v)  L«thbridge    n.   Phillips,   3    Stark,  search  out  the  right  owner  of  them,  and 

U4.     It  appeared  in  this  cam  that  a  per-  no  deliver  them  uuto  him.    If  the  owner 

•on  of  the  name  of  Bernard,  beiog  desir-  comes  unto  him,  and  demands  them,  and 

ooa,  for  particular   reasons  of   his   own,  heanawenhiro  that  it  is  not  known  unto 

tltat  Che  defendant  shoold  see  a  picture  him  whether  lie  be  the  tme  owner  of  the 

belonging  to  the  plaintiff,  borrowed  the  couds  or  not.  aod  for  tliia  canae  he  re- 

pictnre  of  the  plaintiff  fur  the  purpose  of  fuaeth  to  deliver  them  ;  this  refusal  is  no 

•tnding  U  to  the   defendant,  apd  after-  conversion,  i(  he  do  keep  them  for  him." 

wuUs  delivered  it  Co  a  aon  of  the  defend-  Isaac  e.  Clark,  S  Bulst.  306,  312.     The 

be  taken  to  the  defendant's  bonse.  finder  of  property,  for  which  a  specific 

_.__! — ._  —   i-__i..  . — 1,  ;.  1  !.__  jj^ji  offered,  has  a  lien  upon 


idants  sou  accordingly  Cook  It  reward  hss  been  offered,  has  a  lieu  apon 

, 1  the  picture  was,  while  at  the  it  for  the  payment  of  the  amount  of  the 

dafendant's,    much    damaged    in    cosse-  reward.     Wentworth  v.  1>bj',  3  Met.  35S. 

qnence    of   having    been     placed    on    a  It  ia  otherwise  if  the  offer  be  merely  of 

nantelpiece  near  a  siove.     It   appeared  "a  liberal  reward."     Wilson  0.  Qnyian, 

that  the  pictnre  had  been  sent  by  Bernard  8  Qill,  113.  —  If  a  person  finds  property, 

to  the  defeadooC  wichout  any  request  oa  which  another  has  coat  away  and  rInui- 

the  part  of  the  latter,  and  withouC  any  doned  as  entirely  worthlean,  he  mav  liold 

pceviona   comiaunicalion    between    them  It  wninat  the  original  owner,    McGuon  0. 

on  the  sabject.    Upon  these  facts,  Abhoti,  AnKeny,  II  111.  its. 

C.  J.,  was  of  opinion  that  the  OcCion  (r)  So  said  in  Story  on  Railm.  {  lai  a, 
conld  not  be  supported ;  cbaC  the  defend-  hot  it  seems  never  to  Fiave  been  expressly 
ant  could  not,  without  hla  knowledge  and  adjudged.  The  case  which  comes  near- 
consent,  be  coiuidered  as  a  bailee  of  the  est  to  it  is  that  of  Nicholson  b.  Chapman, 
property.  In  some  instances,  he  said,  it  S  H,  Bl.  !54.  In  this  case  a  qnaotitv 
had  happened,  Chat  property  of  much  of  timber  belonging  to  the  plaintiff  wm 
greater  value  than  ChaC  in  the  present  placed  In  a  dock  on  Che  bank  of  a  naviga. 
ease  bad  been  left  ac  gentlemen's  houses  ble  river,  and  being  accidentally  loosened, 
by  mistake,  and  in  such  cases  the  partiea  was  carried  by  the  tide  to  a  considerable 
oonM  not  be  considered  as  bailees  of  the  distance,  and  left  at  low  water  upon  a 
property  without  their  consenc.  tuwing-paCh.  The  defendant,  finding  it  in 
{a)  "  When  a  man  doth  find  goods,"  that  situaCion,  voluntarily  conveyed  it  to 
Nys  Lord  Cake,  "  it  hath  been  said,  and  a  place  of  safety,  beyond  the  reach  of  the 
■o  commoDljr  held,  that  if  be  doth  di»  tide  at  bigb-irater ;  and  nhea  the  plainCiS 
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It  has  been  held  that  one  who  n^ligeatly  receives  goods  not 
directed  to  him,  is  as  liable  for  default  as  a  bailee  with  compen- 
sation, (xx)    And  that  a  lending  for  his  own  purposes  by  a  bailee 
without  compenaatioD,   is  a  conversion. (.ry) 

•  97        •  Perhaps  the  consent  of  the  finder  to  take  charge  of  it 

may  be  absolutely  implied,  when  the  property  is  forced 
into  his  care  by  extraordinary  exigencies,  as  by  tire  or  shipwreck, 
and  is  not  at  once  renounced  by  him  ;  and  from  his  consent  some 
obligation  of  care  may  be  implied.  We  apprehend,  however, 
that  no  finder  is  liable  for  a  refusal  to  take  the  property  into  his 
bands ;  and  has  no  lien  on  it  or  any  claim  for  compensation 
unless  for  property  derelict  at  sea,  which  would  be  governed  by 
the  law  of  Admiralty.  If  he  has  any  claim  whatever,  it  cannot 
go  beyond  the  expense  and  labor  necessary  for  the  preservation  of 
the  property.  It  was  decided  in  England,  that  the  finder  of  lost 
property  has  a  valid  claim  against  all  the  world  but  the  owner  j 
and  (hat  the  place  in  which  it  is  found  can  create  no  exception 
to  this  general  mle.(^)^     In  Massachusetts,  it  is  held  that  the 

afterwardB  sent  to  demsnd  the  timber  to  taiaed,  it  vonld  be  an  sctioo  of  antimpml 
be  reetored  to  him,  the  defenduit  refaseU  for  work  and  labor,  in  which  the  conn 
to  restore  it  witiiont  payment  for  hit  would  imply  a  special  instance  and  n- 
troDble  and  expense.  Tlie  plaintiff  there-  qneM,  u  well  as  a  promise.  On  a  oitan- 
upon  brought  ao  action  of  troTer ;  and  the  (un  merui'l,  the  reaaonable  extent  of  the 
ooort  Add.  that  the  defendant  had  no  lien  recompense  wonld  come  properly  before 
npoo  the  timber,  and  that  the  action  was  the  jury."  See  BaLer  r.  Hoag,  3  Barb, 
maintainable.  Lord  Chiet  Jostice  Egrt,  1 13 ;  s.  d.  7  id.  303 ;  Reeder  c  Anderson, 
however,  intimated,  iu  the  coarae  of  his  4Dana,193.  It  might  be  found  K>mewhat 
judgment,  that  the  defetidant  might  re-  difficult,  however,  uu  technical  groands,  (a 
cover  for  bis  trouble  aad  expense  in  some  support  such  ao  action.  See  Bartholo- 
form  of  action.  After  declaring  that  the  mew  c.  Jackson,  SO  Johns.  S8.  See  also 
common  law  gave  the  defeadaut  no  lien  to),  i.  p. 'MS,  note  (h). 
in  inch  a  case,  and  ttiut  this  case  could  {xxi  Newhall  v.  Paige,  10  Gray,  3S6. 
not  be  likened  to  a  case  of  salvage,  he  jiu)  Persch  u.  Qnisgle,  57  l^.  St.  147. 
Bud.  "It  is,  therefore,  a  case  of  mere  M  In  Bridges  c,  Hawkeawuith,  7  E. 
finding,  and  taking  care  of  the  thing  L.  &  E.  424,  the  plaintiff  had  picked  up 
fonod  (I  am  willing  to  agree)  for  the  from  the  floor  of  the  shop  nf  the  defeni£ 
owner.  Thie  is  a  good  office  and  men-  ant  a  parcel  of  bauk-uotes,  which  he 
torioiu,  at  least  in-  the  moral  sense  of  the  haaded  to  the  defendant  to  keep  for  the 
word,  and  certainly  entitles  the  party  to  owner-  They  were  adi-ertised  by  the  de- 
some  reasoasble  recumpemie  from  the  fendant ,  no  one  claimed  them;  three 
bonnty,  if  not  from  the  juirtice  of  the  years  elapsed ;  and  the  plaintiff  demanded 
owner ;  and  of  which,  if  it  were  refused,  them,  tendering  the  cost  of  the  advertise- 
a  court  of  justice  would  go  as  far  as  it  meut  and  an  indemnity.  The  coanty  court 
could  go  towards  enforcing  the  payment."  gave  judgment  for  the  defendant:  and 
The  learned  reporter,  in  a  note  to  this  the  Queen's  Bench  reversed  the  jndg- 
pasnage,  says  :  "  It  seems  probable  that  in  ment 
such  a  case,  if  any  action  could  be  main. 

>  A  domestic  servant  in  a  hotel  who  finds  a  roll  of  bills  in  the  public  parlor  it  en- 
titled to  the  bills  as  against  the  hotel-keeper,  the  owner  not  being  found,  Hamaker  el 
Blanchard,  90  Pa.  St.  377  ;  and  also  a  servant  in  a  paper  mill,  as  against  the  mill- 
owner,  to  money  found  by  him  in  paper-stock,  Bowen  v.  Sullivan,  63  Ind,  281  In 
Durfee  v.  Jones.  11  R.  I,  58S,  deciding,  where  the  owner's  agent  offered  an  old  safe  to 
keep  for  sale,  with  the  privilege  of  using,  and  the  user  on  examination  fonod  a  roll  of 
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finder  of  a  pocket-book  left  by  the  owner  on  a  table  in  a  shop, 
cannot  hold  it  against  the  ahopkeeper.  (yy)  The  finder  of  a  cKom 
in  action,  as  a  note,  check,  or  lottery-ticket,  is  not  entitled  to 
payment  of  the  money  due  upon  it ;  and  one  paying  it  with  the  . 
knowledge  that  the  holder  came  into  possession  by  finding,  would 
be  held  to  pay  the  amount  to  the  owner,  (s) 


•SECTION  II. 


HANDATUM. 

When  the  commission  is  gratuitous,  there  also  the  transaction 
ia  for  the  exclusive  benefit  of  the  bailor,  and  the  bailee  is  held 
only  for  gross  negligence.  In  deposit  the  safe-keeping  is  the 
principal  matter;  in  mandate,  the  work  to  be  done  with  or  about 
the  thing.  Hence  the  Grat  is  said  to  lie  in  custody,  the  second 
in  feasance. 

The  cases  are  not  very  numerous  either  as  to  deposit  or  man- 
date. Perhaps  because  both  are  gratuitous ;  and  it  is  not  often 
that  persons  undertake  to  do  anything  of  importance  lor  another 
without  compensation. 

The  name  mandatum  was  first  used  in  England  by  Bracton, 
who  borrowed  it  from  the  civil  law ;  afterwards  the  word  "  com- 
mission '  was  commonly  used ;  but  in  recent  times  this  is  generally 
applied  to  dealings  with  factors,  brokers,  etc,  for  compensation, 
or  to  the  compensation  itself ;  and  Sir  William  Jojtes  returned  to 
Braeton's  word,  which  has  since  been  generally  used. 

It  is  an  important  and  diEEcult  question,  what  is  the  ground  of 
the  obligation  of  any  party,  who  undertakes  gratuitously  to  do 
anything  in  relation  to  any  goods.  Sir  William  Jones  says  he  is 
bound  to  do,  and  is  responsible  for  uot  doing,  (a)    Sut  an  examina- 

(jj)  M'Avo;  D.  MeiliDft,  II  Allen,  S48.  tbU  principle  from  th«  civil  law.  Bj 
(i)  McL«agIiliDD.  WaiM,  a  WeDd.4M.  ihat  lavr  be  might  accept  or  refosB  a 
(a)  Junes  on  Bailm.  56.    He  borrons     roaadate ;  but  having  accepud,  muBt  per. 

Uk  between  the  casing  and  th«  liDuis,  that,  u  against  the  owaei,  the  finder  wae 
entitled  to  retain  the  monej,  ahhoogh  the  owner  Snt  demanded  the  monev,  and  then 
tlM  nfe  with  its  contents  aa  delivered.  Dur/te,  C.  J.,  Mid  that,  "  Ordinarily  the  place 
TDgreloet  propertj  ia  foand  doen  not  make  anj  difFerence."  The  fluiier  of  loetgouda- 
■e  be  guilty  of  larceny,  mnet  at  the  time  of  finding  hare  formed  the  intent  of  appro- 
priating them  to  hi*  own  n«e,  bril^gi  e.  State,  5S  Ala.  425 ;  and  the  circanutances  ap- 
Eugnt  at  that  time  innat  determme  whether  he  believed  the  owner  caulil  be  foand 
T  reaionable  diligence.  Brook*  o.  State,  36  Ohio  St.  4e.  See  olao  State  !>.  Uean,  49 
la.73.-K. 
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tion  of  the  cases  would  lead  to  a  distinctioQ  not  always  regarded. 
If  uoe  has  propert/  iDtruated  to  him,  in  order  that  he  may  do 
something  in  or  about  or  wi'tli  that  property,  if  he  accepts  the 
property  and  the  trust,  this  is  a  contract  on  a  consideration ;  and  he 
is  liable  in  an  action  ex  contractu  for  any  failure  in  the  discharge  of 
his  obligatioo.  But  if  one  be  requested  to  do  something  in 
•99  relation  to  certain  property,  which  'is  uot  put  into  his  pos- 
session, nor  any  consideration  paid  him,  although  he  under- 
take to  do  what  is  requested,  he  is  under  no  obligatiou  j  there  is 
no  contract,  because  no  consideration.  He  is  therefore  not  liable 
for  not  doing;  but  if  he  begins  to  do,  that  is,  enters  upon  the 
execution  of  his  agency  (tor  it  is  that  rather  than  a  mandate  at 
common  law),  and  then  fails  to  do  what  he  undertakes  to  do,  he 
is  liable  for  malfeasance;  but  only  in  an  action  ex  delicto,  and 
not  ex  contractu. (b)'^  The  caee  of  Thome  v.  Do&a.^c)  in  fact, 
rests  upon  this  distinction,  and  is  therefore  properly  decided ;  but 
it  is  treated  as  a  case  of  mandate,  and  an  elaborate  examination 
of  authorities  leads  the  learned  court  to  the  rule  that  no  man- 
datary is  liable,  unless  he,  in  addition  to  bis  acceptance  of  the 
property  and  the  trust,  enters  upon  an  execution  of  it,  and  then 
fails  therein.  This  rule,  as  applicable  to  the  mandatary  properly 
BO  called,  admits  much  doubt,  although  we  acknowledge  that  the 
question  is  encumbered  with  some  difficulties. 

It  has  indeed  been  very  strenuously  insisted  upon  in  several  in- 
stances, by  able  and  learned  writers,  that  mandates  and  depoeita 
are  not  contracts;  and  that  the  liability  of  bailees  of  this  class 
rests  wholly  upon  the  ground  of  tort.  If  this  were  to  be  taken  as 
the  true  rule  of  law,  it  might  occasiob  serious  inconvenience. 
For  it  is  doubtful  whether  gratuitous  bailees  could  be  made  liable 
in  tort  in  several  eases  to  which  it  has  generally  been  supposed 
that  their  liability  extended.  But  we  think  there  is  no  insuper- 
able objection  to  considering  mandates  and  deposits  as  contracts, 
and  enforcing  the  obligations  arising  out  of  them  by  the  action 

form,     "  iJhentn  elt.  niandatum  nan  intci-  (i)  Wilkinson  P.  Covenlale,  I  E»p.  74 ; 

implaieril,  itnelur.  French  n.   Reed,  6   llinD.    30S;  Seller   t>. 

ril,  frnetnr,  elil  non  Work,  I  Mttnih.  on  lus.  S99. 

'est,  23  E.  L.  &E.  (c)  «  Johns.  84.     See   infra,  p.  'lOS, 

50e;  B.  c.  13  C.  B.  4GG.  note  (/J. 

1  JenkiDi  >•.  BMron,  III  Matt,  373.  decided  that  &  gratnitoni  bailee  who  boug'hc  a 
bond  aCthe  plaintiS'H  request,  whivh  he  was  to  keep  for  him  and  collect  the  coupons  for 
the  lienetlt  of  the  plniutiff's  wife,  and  who  subsequently  sent  Che  bond  to  the  wife  with- 
out her  or  the  plaintifF 's  authority,  was  liable  fur  its  lost  wtthont  regard  to  the  question 
of  diliKeum  or  neglignuce  un  hin  part.  Morion,  J.  dissented,  relying  on  Hengh  e.  IjOU- 
don,  &c.  Co,  L.  R.  i  Ex.  51,  on  the  gmand  that  it  was  for  the  jary  to  say  whether 
under  the  circumstances  Che  bailee  was  negligent  in  ondertaking  to  send,' or  \a  the 
mode  of  sending,  the  bond.  —  K. 
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of  asaampait  It  is  obvious  that  the  only  objeotion  to  so  consider- 
ing them  is  the  alleged  want  of  a  sufficient  consideration.  But 
we  regard  it  as  well  settled  by  the  authorities,  that  the  delivery 
and  acceptance  of  the  goods  constitute  a  sufficient  consid- 

eration.((f)    Nor  do  we  regard  it  as   "an   ODreasonable    *100 

(rf)  This  wag   adjadgBd    foe  the   first  raverMd,  and,  MWtdiag  to  that  wversat, 

time  we  believe,  in  the  Kiog'a  Bench,  io  there  wu  judKmeDt  »ft«rwanb  enterei) 

44  Elii  in  the  case  at  KJi^bea  v.  Briggea,  for  the  defendiuit  in  the  like  cue,  Yelv. 

T«It.  t;  a.  c.  Cro.  E.  B83,     In  that  esse  12B.    Bat  those  case*  were  ^mbied  at, 

the  plaintiff  devlaied,  that  iu  eonaidera-  and  the  reversal    of   that   juJgmeiit  id 

tioa  of  havidf;  delivered  (d  the  defendant  Yelr.  4,  was  said  by  the  judgea  to   Lie  k 

twBDtv  qnartera  of  wheat,  the  defendant  bad  resolution,  and  the  contrary  to  that 

promised    upon    reqnest   to    deliver  the  reversal   was  afterwards    most  sulemnl/ 

■ame  wheat  iu[ain  to  the  plaiutill.     And  adjudged  in  3  Cro.  667,  Tr.  31,  Jac.  1,  in 

tbia  was  adjm^eiJ.  on  a  motion  in  arrest  the   King's   Bench,    and    that  judgment 

of  fadgmeot,  to  be  a  good  consi deration,  affirmed  npon  a  writ  of  error.    Aod  yet 

But  the  case  is  said  to  have  been  after-  there  is  no  benefit  to  the  defendant,  not 

wards  reversed  in  the  Exchequer  Chant-  no  consiileration.  in  that    case,  but  the 

ber.    The  same   point  aroae  again  in  a  having  the  money  in  hia  poasession.  and 

Jac.,    in    the   case    of    Game    c    Uarvie,  being  tmated  with  it.  and   yet  that  waa 

Yelv.  50,   and   in    6  Jac.   in  the  case  of  h»id  to  be  a  good  considecatiou.     And  ao 

Ficicaa  u   Guile,  Yelv,   l!8.    In   both  oE  a  bare  being  crusted  with  another  man'a 

these  cases,  the  Court  of  King's  Bench  goods  must  be  taken  to  be  a  aulBcient 

fallowed  the  decision   of  the  Exchequer  consideration,   if    the    bailee    once  enter 

Chamber,   reversing    Riches   d.   Brigges,  npon   the  trust,  and  take  the  goods  into 

bat  at  the  same  time  aaid  that  that  case  his  possession."    Wheatley  if.  Low,  has 

waa   erroneonsly   reveraed.      Afterwards,  always  been  considered  as  good  law  from 

in  21  Jac.,  the  same  point  arose  again  in  that  time  to  this.      We  are  not  aware  that 

the  use  of  Wheatlev  0.  Low,  Cro.  J.  66S.  any  adjudged   case  has  cast  any  doabt 

Id  tliis  case  the   plaintiff  declared,  that  upon  it,  at  least  so  far  as  the  point  in 

wbereas  he  was  obliged  to  J    S,  in  forty  question    is    concerned.      On    the    other 

poDnds     for    the    paymeut    of     twenty  band,  there  are  numerons  cases  in  which 

rDds;  and  the  bond  being  forfeited,  asaampait  has  been  sustained  on  no  oChet 
delivered  ten  poands  to  the  defend-  consideration  than  what  existed  in  that 
aot,  to  the  intent  he  should  pay  it  to  J.  case.  Thus  in  the  case  of  Shiella,  aa- 
S- ID  part  of  payment  sine  u'/a  nan!.-  that  siznee  of  Goodwin  u,  Blackbume,  1  H. 
ID  coD^deratioD  thereof  the  defendant  BT.  198,  the  defendant,  who  was  a  ren- 
asBamed,  £c.  The  defendant  pleaded  eral  merchant  in  London,  having  received 
■en-oBun/uif,  and  a  verdict  having  been  orders  from  his  correspondent  in  Madeira 
fonnd  for  the  pliintiff,  it  was  moved  in  to  send  thither  a  Quantity  of  leather  cat 
artcM  of  judgment  that  this  was  not  any  out  for  shoes  and  oools,  employed  Good- 
conaideration,  becanae  It  was  not  alleged  win,  the  bankrapt,  who  was  a  shoemaker, 
that  he  delivered  it  to  the  defendant  upon  to  execnte  the  order.  Goodwin  accord- 
his  request;  and  the  acceptance  of  it  to  ingly  prepared  the  leather  for  the  de- 
deliver  to  another  tint  mum  could  not  be  fendant,  and  at  the  same  time  prepared 
aDF  benefit  to  the  defendant  to  cha^e  another  parcel  of  the  same  kind  of  leather 
him  with  this  promise.  Sed  non  alloralur  ;  on  his  own  account,  which  he  packed  in 
for,  since  he  accepted  this  money  to  de-  a  separate  case,  to  be  sent  to  Madeira  on 
liver,  And  promised  to  deliver  it,  it  was  a  a  venture,  requesting  the  recommenda- 
^ood  consideration  to  charge  him.  This  tioa  of  the  defendant  to  his  correspond- 
judgment  was  affirmed  in  the  Exchequer  ents  in  the  sale  of  it.  The  two  case« 
Chamber  on  a  writ  of  error.  This  caae  were  sent  to  the  defendant's  house,  with 
waa  sauctioned  to  the  fullest  extent  by  bills  of  parcels;  and  he,  to  gave  the  ex- 
Loitl  Jloll,  in  Coggs  p.  Bernard.  He  penae  and  trouble  of  a  double  entry  at 
th<mt  saya:  "Therenas  been  a  qnestion  the  cnstom-house.  volnntarily  and  with- 
laade :  if  I  deliver  goods  to  A,  and  in  out  any  conipenaatioD,  by  agreement  with 
rODaideration  Ihereol  he  promises  to  re-  Goodwin,  made  one  entry  of  both  the 
deliver  them,  if  an  action  will  lie  for  not  cases,  bat  did  it  under  the  denominatioo 
redeliveriag  them:  and  in  Yelv.  4,  jodg-  ofvrroaghiltather.'mnteaAoidreuedUailier, 
ment  waa  given  that  the  action  would  which  It  ought  to  bave  been.  In  conse- 
lia.     Bat  that  jadgment  was  afterwards  qoence  of  this  mistake,  hoth  cases  wera 
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doctrine  upon  principle.  It  is  true  that  the  bailee  does  not 
ordinarily  derive  any  benefit  from  such  a  traasaction ; 
*101  *but  this  ia  not  necessary  in  order  to  constitute  a  good 
consideration.  It  is  sufficient,  if  an  injury  accrues  or  may 
accrue  to  the  bailor,  or  if  be  parts  with  a  present  right.  That 
such  is  the  case,  it  would  seem  that  there  could  be  no  doubt  He 
intrusts  his  goods  to  the  bailee,  and  thereby  renders  them  liable 
to  be  lost  or  injured.  He  parts  with  his  present  control  over 
them,  and  perhaps  renders  himself  unable  to  give  the  trust  to  any 
one  else,  or  to  execute  it  himself. 


the  uaiKieea  <i[  Goodwiu,  to  recover  tbe  Bafticiently  appe&r  f: 
value  of  the  leather  which  he  had  pre-  that  that  was  tbe  consideration  of  the  de- 
pared  OQ  hia  own  account.  The  first  fendaut's  promise.  He  said ;  "  It  was 
coaat  ID  the  declaration  stated,  that  the  ewential  U>  the  establish ment  of  his  caae 
bankrupt  before  hia  banltrnptc;  was  poe-  that  the  moving  canie  of  the  dafendant'i 
sessed  of  a  quantity  of  leatW,  which  he  prumiBe  wastheplaintiS'shavingintrusted 
deaigced  to  export  to  (he  taland  of  Mai-  him  with  this  money  to  lay  out.  and  there 
deira,  for  whicn  purpose  It  was  necessary  is  nothiug  iu  the  coant  iu  question  to  show- 
that  a  proper  eotry  of  it  should  be  made  that."  Sednonallocalur.toTper  Betl,C.J., 
at  the  custora-honse ;  that  the  deleadaut  delivering  the  judgment  of  the  court  - 
in  consideration  that  the  bankrupt  would  "  The  court  has  averred  that  the  plaintiff, 
permit  him  to  enter  the  said  leather  at  at  the  defendant's  request,  retained  the  de- 
the  cnatoDi-honse,  nndertook  to  enter  it  fendant  to  lay  ont  a  snm  of  money  in  the 
under  a  right  denomiualion ;  that  the  puichaae  of  an  annnity,  and  delivered 
bankrupt,  cuuBdine  Id  the  undertaking  him  £700  for  that  purpose  ;  and  that 
of  the  defendant,  did  permit  him  to  enter  the  defendant  nndertook,  and  faithfully 
it  at  the  custom-houiie  for  exportation;  promised  the  plaintiff  to  nee  due  and  suf- 
tbat  the  defendant  did  not  enter  it  ander  ftcient  care  to  advance  and  lay  oat  that 
a  right  denomination,  bat,  on  (he  con-  money  iu  (he  parchase  of  an  annnity,  the 
trary.  made  an  entry  of  it  under  a  wrong  payment  whereof  should  be  well  and  snf- 
denomination,  by  means  whereof.  &c.  If  flcieutly  secured.  CoKgs  v.  Bemard  de- 
there  can  be  any  possible  doubt  whether  cides,  that  the  mere  delivery  of  the  article 
this  count  is  wholly  in  aasumpeit,  it  may  ia  abundant  consideration.  There  (he  con 
he  observed,  (hat  it  was  joined  wi(h  a  sideralion  was  the  delivery  of  braudy. 
count  for  goods  sold  and  delivered,  and  a  Tbe  same  conaideration  exists  here,  be- 
coaD(  on  a  quantan  mtratt.  In  the  case  ot  canse  money  was  delivered.  It  ia  said  it 
Whitehead  v.  Greetham,  McClel.  &  Y.  doee  not  appear  that  the  delivery  was  the 
SOS,  in  (he  Excheqaer  Chamber,  the  dec-  cnnaideration  of  the  defendant's  promise, 
latatiou  staled,  that  whereas  the  plaintiff,  But  (he  money  was  delivered  by  (he 
at  the  special  instance  and  reqaest  of  the  plaintiEF's  hand  to  the  defendant,  which, 
defendant,  retained  and  employed  (he  in  law,  raises  a  responsibility  in  the  de- 
defendant  to  lay  out  a  certain  sum  of  fenilatit  for  its  application;  and  when 
money  for  tbe  plaintiff,  in  the  purchase  that  fact  is  found  by  the  jury,  and  tliat 
of  an  aDnnity.  to  be  well  and  sumcientiv  immediately  after  a  prumiHe  was  made  by 
secured,  he  the  said  defendant  undertook  the  deFendaut  to  the  plaintiff,  must  it  not 
to  use  due  and  sufficient  care  (o  lay  od(  be  taken  chat  the  promise  was  in  consid. 
(he  said  aum  of  money  in  the  porchaae  of  eratiou  of  the  delivery  1  "  The  case  of 
an  annuity,  the  payment  whereof  should  Doorman  v.  Jenkins,  3  A.  &  E.  S5G,  ia 
be  well  and  anfEciently  secured  ;  and  the  equaUy  in  point.  That  was  an  action  of 
said  plaintiff  in  fact  saitb,  &c  jademenC  assumpsit,  and  the  declaration  was  very 
having  been  f^iveu  for  the  plaintiff  in  the  similar  to  those  that  we  have  alreadj 
King's  Bench.a  writ  of  error  was  brought,  considered,  and  no  objectjon  taken  to  it. 
and  (he  error  relied  on  was.  that  no  snf-  See  ah<o  Shillibeer  a.  Glyn,  3  M.  &  W. 
flrienc  consideration  appeared  on  the  face  U3  ;  Kutgera  u.  Lneet,  2  Johns.  Cas.  92; 
of  the  declaration.  The  ground  relied  on,  Robinson  b.  ThreadgitI,  13  Ired.  L,  39. 
however,  by  Tmdal,  for  the  plaintiff  in  And  see  ante,  voL  i,  p. '447  ;  Kddyn.  Llv- 
error,  was,  not  that  the  intmatmg  the  de-  ingaton,  35  Mo.  4ST :  Delaware  Bank  i>. 
fendaint  with  the  monsy  waa  not  a  anfB-  Smith,  I  Edm.  Set.  Caa,  a&l, 
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But  although  it  thus  appears  that  gratuitous  bailees  may  be 
made  liable  ex  contractu,  if  they  have  not  performed  their  cod- 
ttsct,  it  is  obvioua  that  they  may  also  be  made  liable  ex  delicto,  if 
they  have  committed  a  tort  upon  the  property  intrusted  to  them. 

And  it  is  in  reference  to  their  liability  ex  delicto  that  the 
*  diBtinction,  which  has  occasioned  so  much  discusBion  in  *  102 
oar  books,  between  non-feasance  and  misfeasance  becomes 
importaot.  It  seems  sometimes  to  have  been  supposed  that  this 
distinction  has  reference  to  their  liability  ex  corUractu ;  that  a 
mandatary  does  not  incur  any  obligation  tx  contractu  until  he 
enters  upon  the  execution  of  his  trust,  but  that  he  does  incur  such 
obligation  when  he  enters  upon  the  trust,  and  fails  to  go  through 
with  it  or  does  it  badly;  and  that  if  the  mere  delivery  of  the 
goods  imposes  such  obligation,  it  is  not  on  the  ground  that  such 
delivery  with  the  acceptance  constitutes  a  good  consideration,  but 
on  the  ground  that  it  amounts  to  a  part  execution  of  the  trust. 
This,  however,  we  must  regard  as  erroneous. 

It  is  very  dit&cult  to  understand  how  a  man  can  become  liable 
ex  contractu  for  not  completing  a  work  which  he  has  begun,' when 
he  was  under  no  legal  obligation  to  begin  it  But  when  we  con- 
sider the  distinction  between  non-feasance  and  misfeasance  in 
reference  to  liability  in  tort,  it  becomes  very  intelligible,  (e)    The 

ft)  Tha  position  which   ws  hnve  en-  mare  iKm-fftuanet,  bnt  for  a  miM/taianet, 

desTorad  to  msintaia,   that  thfl  diitinc-  and  Chsrefore  it  waa  aaneceBsary  to  allege 

tion  between  mitftatanct  uid  non^fituance  or  prove  a  coniideration.     It  ib  veiy  cl^r 

has  exi-lasire  reference  to  linbilit^  BOQod-  that  do  man  can  he  liable  for  the  mero 

'"" '""'  '---'--  noE-perfomiance  of  a  promiw  made  with- 
out coDsideratloD  ;  o{  coarse,  when  an  ac- 

.._...                             r        .„.  ..  tion  ia  bronght  CO  recover  damagBB  for  tha 

tailor  for  making  a  coat  in  an  noakilfnl  non- performance  of  s  contract,  a  consid- 

Md  improper  mauner,  which  ha  hod  con-  eratian  mnat  be  alleged  and  proved.    Bat 

tnrted  to  make  in  a  skilful  and  proper  when  one  man  does  another  an  injary,  bf 

manner.    The  consideration  for  the  prom-  nnskilfnllj   and   improperly   doing  whM 

IM  laid  in  the  declaration  wu  a  certain  he  hud  promised  to  do.  an  action  may  be 

mm  of  money  in  that  behalf  paid.    At  maintained  to  recover  the   damage,  nl- 

the    trial,   the    defendant   objected   that  thonch  there  was  no  consideration  for  the 

there  ws«  no  evidence  to  prove  the  con-  promise.    The  reason  of  this  distinction 

■idention  ao  laid.    The  court  Instracted  is  very  obvious,  bnt  it  is  a  distinction  that 

the  jnrv  that  the  evidence,  it  believed,  cannot  avail  the  defendant  in  error.     Hia 

was  BD^nent  to  prove  the  consideration  action  was  asHOmpsit,  founded  upon  the 

alleged,  and  the  jury  having  returned  a  breach  of  certain  promiws  allesed  to  have 

verdict  for  the  ptaintift.  tlie   defendant  been   made  upon  certain   considerations. 

filed  a  bill  of  exceptions,  and  bronghl  a  The  very  gist  ut  the  action  was  the  breach 

writ  of  error.    And  the  conrt  having  de-  of  a  valid  contnkct.     Bnt,  if  the  promises 

rided  that  there  was  no  evidence  Co  prove  were   made   wichont  consideration,  thej 

the  eonsideracioa  alleged,  the  defendant  were   mere  nudn   pnrta,   and    no  action 

In  error  contended  that  the  action  might  could  be  maintained  upon  them.    And  if 

be  supported   on  the  gratind  of  a  mis-  the  consideration  alleged  were  not  proved, 

teawnre.     But   Hichardioo.   C.  J.,  said :  the  action  was  not  unpported.      Bnt,  if, 

"It  has  been  contended  on  the  part  of  the  iUKtead    of   aasampsit,  a    special   action 

defendant  in    error   that    this  action  is  upon  the  case  had  been  bronght  for  mii- 

brosght  to  recover  damagea,   not  for  a  /suanci,  it  is  very  clear  that  no  consideF 
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•  103    common  law  looks  upon  an  injury  which  •  accrues  from 

mere  non-fmrntux  Ba  too  remote  to  lay  the  foundation 
for  an  action  of  tort ;  for  thia  purpose  it  requires  that  the  injury 
should  be  the  direct  and  immediate  consequence  of  the  conduct 
complained   of.(/) 

Bankers  are  so  far  mandatariea,  that  they  receive  notes  for  col* 
lection,  and  render  similar  aervioes,  without  specific  pay;  but 
they  certainly  do  thia  for  the  sake  of  the  general  and  indirect 
benefit  they  derive  from  the  business,  and  are  undoubtedly  liable 
for  negligence  in  the  discharge  of  the  duties  they  undertake,  (y) 
But  a  further  question  has  arisen  in  relation  to  banks  of  deposit 
and  collection.  It  is  this :  If  a  notary,  another  bank,  or  other 
agent  employed  by  a  bank  for  collection  is  negligent  or  mistaken 
as  to  demand  or  notice,  and,  by  this  or  any  other  negligence  or 
error,  prevents  or  retards  the  collection  of  the  money,  is  ^e  bank 
responsible  to  the  holder,  and  how  far  ?  Some  courts  have  held 
that  the  bank  is  only  an  agent  to  employ  a  sub-agent  to  do  what 
it  cannot  do  itself,  and  therefore  its  responsibility  should  be 

only  for  due  care  and  skill  in  selecting  and  employing  the 

•  104  6ub>agent,  (h)  while  others  hold  that  *  the  bank  is  an 

atton  naed  liave  been  slleged  or  proved.  Bank,  IT  Mua.  I.    The  leading  cMe  on 

The  gilt  of  inch  an  action  wooTd  havs  this  point  Id   thi*  coantry  ia  Thorne   v. 

been  the  mitftaiance,  and  it  wonld  have  Deas.  4  Johna.  B4.  already  referred  to. 

heen  wholly  immaterial  whether  the  con-  In  that  case  A  and  B  being  joint  ownen 

tract  waa  a  valid  one  or  not."    See  alio  of  a  vesael,  A  rolantarily  nndertook  to 

Elsee  K,  Gatward,  B  T.  R.  143,  which  sob-  get  the  v«wel  insured,  bnt  neglected  to 

itantiallyrecogniieB  the  same  distinction,  do   no,   and    the   vetael   wM   ^terwanH* 

"If  oBr  poeitioDi  are  correct,  it  fotkiw*,  loet.     The   conK   itld,   that    no   action 

that  in  all  casee  of  proper  maadat«,  that  wunld  lie  against  A  for  the  non-perfonn- 

is,  where  property  is  intraeted,  the  bailor  ance  of  thU  promise,  though  B  lustained 

■ra;  have  two  remedies  tor  any  Injnry  a   damage   thereby.     See  aUu   Balfe   r. 

done  him  by  the  bailee.     He  may  hkve  WeM,  as  K,  L.  &  E.  MW;  a.  c.  13  C.  B. 

an  action  of  BMnmpsii  for  a  breach  of  466, 

contr«ctOD  the  part  of  the  bitilee;  or  if         (?)    Smedea   r.    Bank   of    Utica,    10 

the  condnct  of  the  bailee  amonnCa  to  wi  Johns.  STS ;  a.  c.  8  Cowen,  flfll ;  Bank  of 

KCtionAble  tort,  the  bailor  may  waive  the  Utica  r,  HcKiuster,  1 1   Wend.  473 ;  Ue- 

contriKt,  and  bring  an  action  sonndins  chanica  Bank  e.  Meichanti  Bank,  6  MeL 

In  tort    On  the  other  hand,  in  caaea  ot  IS.      Chancellor  A'citt  aaya^   "Uaceiving 

mere  gratnitons  agency,  where  no  prop-  a  letter  to  deliver,  or  money  to  pay,  or  a 

erty  is  Eatmeted,  tbe  only  remedy  which  note  by  a  bank  to  collect,  and  by  nefcli- 

the  principal  can  hare  against  the  agent  gence  omitting  to  perform  the  trust,  the 

isbj  anactlon  (ideJicIa.    And  if  theagent  mandatary,   though  acting   giatnitously, 

hai  committed  no  act  which  amouute  to  becomes  responsible  for  ouunages  reeult- 

an  actionable  tort,  the  principal  is  with-  ing  fivm  his  negligence.     The  delivery 

out  remedy.    It  shoald  lie  obrcrved,  how-  and  receipt  of  the  letter,  money,  or  Data, 

ever,  that  the  delivery  of  a  letter  to  be  creates  a  sufficient  consideration  to  snp- 

canied  froin  place  to  place,  or  the  deliv-  port  the  contract,  and  is  a  part  execution 

ery  ot  a  pTomitwory  note  or  bill  of  ex-  of  it,"    See  3  Kent,  Com.  S71,  n  (a). 
change   for   the    purpose   of   collection,         (A)  It  seems  to  be  AeU.  in  the  following' 

would   probably   be   held   to   be   proper  cases,  that  where  bills  or  notes  are  de- 

maDdat«a,  and  the   bailee  in   such   cases  posited  w{th  a  bank   for  ealUrlioH,  the 

would  be  held  liable  tx  eatUraetu.    Robin-  bank  is   an   agent    to   mUret.   and    not 

■on  V.  Thremdgill.  13  Ired,  L,  41.  merely  to  transmit  for  collection,  and  U 

(/J  See   Salem   Bank    >.   alonoMtat  liable  for  the  neglect  of  any  of  ila  agenti, 
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agent  for  collection,  and  is  itself  responsible  tor  due  care  and 
skill  in  all  the  acts  and  measures  necessary  for  collection, 
whether  they  are  performed  through  the  officers  of  the  bank,  or 
throi^h  other  agents  employed  by  the  bank,  (i)  The  authorities 
oD  this  subject  caDQot  be  reconcikd.  We  suppose  a  different 
doctrine  will  be  held  in  different  States,  according  to  the  deci- 
sions of  each  State.  These  authorities  are  gathered  in  the  three 
preceding  notes. 

A  cashier  of  a  bank  is  its  agent  for  many  important  purposes ; 
and  the  United  States  Supreme  Court  have  held  (two  justices  dis- 
senting) that  he  has,  by  virtue  of  his  office,  the  power  to  certify 
a  check  and  bind  the  bank  by  his  certificate,  (ii)  ^ 

A  bank  has  also  a  lien  on  its  deposits  for  the  general  balance  it 
has  against  the  depositor,  (j)  unless  the  deposit  is  made  by  an 
agent  for  a  principal  who  is  the  only  owner  of  the  property.  But 
if  so  made,  and  the  bank  knows  this  agency ;  or  if  not  knowing 
it,  and  supposing  the  agent  to  be  owner,  the  bank  has  made  no 

bmreirer  proper  the  seleotioo   maj  Imtb  [a.  Ad.  15;  Belleiuira  i>.  B&ok  of  U.  S. 

been.      AUfln    c.    MerchoaM    Bank,    S2  4  Whnrt.  105.    That  tmnkB  whjcb  receive 

Wend.  31S,  overraliuK  s.  a  in  16  Wend,  bills  for  Iranimltiion  only,  are  responsible 

iS3,    Buik  of  Orleasi  v.  Smith,  3  Hill  ooly  for  due  caie  and  diligence  in  trane- 

(X,  Y.),  660;  Montgomer/  Cu.  Bank  v.  micting,   is   the   doctrine    of    Mechaaice 

Alhur   Cit7    Bank,  3   Seld.  459;    Vaa  Bank  u.  Earp,  4  Rawle,  3S4,  and  Bank  of 

Wan  n.  Wooley,  3  B.  &  C.  439;  Thorn-  Washington  v.  Keate  &  Triplett,  1  Pet. 

■on  t.   Bank  of  South  CftnliQa,  3  Hill  39.    It   ma;  be  infemd.  perhaps,  from 

IS.  C),  TT  ;  MechoDica  Bank  d.  Ean),  4  C.  J.  MunhaWt  language  in  this  last  case, 

Kivle,  384:  Taber  r.  Penett,  a  Gallison,  tbac  the  Supreme  Court  of  tbe   United 

MS.    Seealao,  as  to  the  general  priuciple,  States  nou Id  extend  the  reapooBibilit;  of 

Bi'c,  vol.  i.  p.  *  S4.  a  bank  for  collection,  over  tlie  conduct  of 

(i)  That  the  bank  is  reepunsihle  only  all  its  agents. 
Fordne  ore  nnd  liiligence  in  selecting  its        (ii)  Merchants  Bank  o.  State  Bank,  10 

Enta,  aud  iu  transmitting  or  snbmittine  Wallace.  601 ;  Cook  v.  State  Bank,  5a  N. 

papers   to   them,   may   be  gathered  Y,  96.    See  also  Popo  c.  Bank  of  Albion, 

from  Fabens  o.  Mercautile  Baak,a3  Hick,  99  Barb.  £26. 

330;  Dorchester  and  Milton  Bank  u.  New         (j)  Brandao  «.  Bantett,  3  C.  B.  931 ; 

England    Bank.   1    Cosh.   177;    Warten  IS  CL  &  F.  7B7 ;  3  M.  G.  &  S.  930;  Jonei 

Bank   c.    Suffolk    Bank,  10  Cnsh.  583;  u.  Starke;,  11    K.  L.  &  £.  235;   h  n 

£sit  Haddam  Bank  v.  Scovil,  13  Conn.  Enrupeau  Bank.  L.  R.  B  Ch.  41 ;  Lehman 

303;  JackBOD  i^.  Union  Bank,  6  Har.  ft  e.  TaUaasee  tiia.  Co,,  64  Ala.  5BT  ;  Ami- 

J.  146 ;  Baldwin  d.  Bank  of  Louisiana,  1  tralia  Bank  v.  White,  4  App.  Cao.  413. 

'  Bnt  an  assistant-cashier  rannot  si 
A1hii»  Bank,  57  N.  T.  13S,    So  a  cashier,  by  signing  a  tniiiBf__   ._   

back  of  a  certificate  of  stock  fraDdulentlr  altered,  vill  estop  the  bank  from  denying 
Its  gennineness,  Morse  n,  Massachosetts  Bank,  I  Holmes,  309 ;  and  a  cashier'a  refusu 
to  transfer  stock  held  b;  it  as  collateral,  binds  the  bank.  Case  v.  Bank,  100  U.  S,  446, 
As  to  tbe  further  ability  ul  a  cashier  to  bind  the  hank,  see  Cocbeco  Bank  >',  HaskeU,  91 
N.U.II6;  Wert  Bank  u.  Shawnee  Bank,  99  U.S.  997;  norseyTi.  Abrams,  85  Pa. 
»9;  Ziegler  v.  Bank,  S3  Pa.  393.  So  a  teller's  fnindulent  statement,  that  a 
certiScate  uf  deposit  signed  by  a  Arm,  the  members  of  which  ware  the  bnnk's  president 
and  cashier,  is  the  same  as  the  hank's  certiflcate,  blndK  the  bank,  St«cket  v.  Bank, 
93  Pa,  376 ;  and  where  a  bank  officer  induced  one  to  sign  a  note,  frandnlently 
lepreMHting  it  as  a  receipt,  the  honk  cannot  recover,  Besh  v.  Bank,  97  Fa. 
397.  — K. 
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advance  to  the  agent  as  depositor  on  the  secority  of  the  deposit, 
the  bank  has  no  lieD.(/;) ' 

A   mandatary,    as   we   have   already   intimated,    is  generally 

bound   to   exercise   only   slight  diligence,    and    la    lesponsible 
only  for  gross  neglect  (/)     The  parties  may,  however,  vary  the 

(t)  Bank,  of  MetropoliB  b.  N.  E.  Bmk,  degree  uf  knowledge  in  making  nich  en- 

6  How.  S12:   Kst.  Bulk  v.  las.  Co.,  104  tries.      Bnt  when   an   application,   nmlei 

U.  S.   M.     Bnt  tee,  m  pechapi  amtra,  the  circnmBtaiicea  of  this  case  is  made  to 

Lawrence  v.  Stoniugton  Bank,  6  Conn,  a  general  merchant  to  mate  an  entij  at' 

SSI.  the  cnstom-honae.  such  a  mistake  ai  this 

H]  The  Roman  law  seems  to  have  i«  not  to  be  imputed  to  him  as  gron  aeg- 
been  diSereot  io  this  reapect  B;  that  ligence."  See  aUo,  to  the  same  point, 
law  evet?  mandatary  seems  to  have  been  Stanton  v.  Bell.  2  Hawks,  li& ;  Beardslee 
bound  to  beacnw  on  the  matter  with  o.  Kichardson,  11  Wend.  S&.  No  deSnit* 
which  he  was  charged  all  the  diligence  mle  can  be  laid  down  an  to  what  will 
and  skill  wliich  the  proper  execution  of  constitute  groes  neeligence  in  each  par- 
it  required.  See  Story  on  Bailm.  g  173.  tknlarcaae.  For  this  purpose,  the  nature 
Sir  nilliaa  Jones  professed  lo  follow  the  and  circumstances  of  the  case,  and  the 
Roman  law  in  tiiia  respect,  but  attempted  terms  of  tiie  contract,  mast  be  carefully 
to  malte  a  distinction  between  a  mandate  attended  to.  In  the  case  of  Followes  r. 
Id  carry  and  a  mandate  lo  per/brm  a  wori;,  Gordon,  8  B.  Mon.  4IS,  the  plaintiff, 
holding  that  the  mle  did  not  appl;  to  the  being  indebted  to  the  defendant,  and 
former,  and  that  mandAtariea  of  that  holding  a  note  against  the  owners  of  a 
class  were,  like  depositaries,  liable  only  Certain  steamer,  delivered  the  not«  which 
for  gross  negligence.  Easajr  on  Bailm.  he  no  held  to  the  defendant  to  be  collected 
S2,  6^.  Mr.  Justice  Slori/  is  of  opinion  through  a  certain  house  at  Xew  Urleans. 
that  there  is  no  foundation  tor  this  di»-  with  which  the  defendant,  who  had  a 
tinction  in  the  Koman  law,  and  there  cer.  honse  at  Louisville,  was  connected,  the 
taiuly  is  none  ia  our  law.  Un  the  other  proceeds  to  be  applied  to  the  payment  of 
hand,  the  rule  is  perfect);  established  the  defendant's  demand.  When  the  note 
with  ns  that  the  same  degree  of  diligence  was  delivered  the  plaintiff  informed  the 
is  required  in  cases  of  mandate,  whether  defendant  that  the  solvency  of  the  boat 
Itbe'o  oirrjr  or  fD  wr/orm  mrjE,  as  in  cases  and  owners  was  doubtful,  and  that  the 
of  deposit.  This  was  very  authorlta-  only  probable  means  of  saving  the  cIsJm 
tlvely  declared  in  the  case  of  Sbiells  u.  was,  to  attach  the  boat  at  new  Orleans 
Btarkbunie.  1  H.  Bl.  IAS,  the  facts  of  on  her  first  arrival  there  after  the  not« 
which  are  stated  anit,  p.  *  99,  note  (rf).  became  due,  unleM  the  note  should  be 
Lord   LonghboraiiiK   there  observed:    "I  paid.    The  note  was  sent  by  tbe  defend- 

Xe  with  Sir  Wiliian  Jonet,  that  where  ant  to  the  bouse  at  Sew  Orleans,  by 
ilee  undertakes  to  perform  a  gratui-  which  it  was  presented  and  payment  de- 
tons  art.  from  which  the  bailor  atone  ia  manded,  on  the  first  arrival  of  the  boat 
to  receive  benefit,  there  the  bailee  is  only  at  that  city,  but  on  payment  of  SlOO 
lialile  for  gross  negligence ;  but  if  a  man  (one-sixth  only  of  the  debt),  the  boat  was 
gratuitoDsly  undertakes  to  do  a  thing  to  permitted  to  depart,  and  on  her  arrival  m 
the  best  of  his  skill,  where  his  situation  Nashville  a  short  time  afterwards,  she 
or  profession  ia  such  as  to  imply  skill,  an  was  attached  for  other  debts  and  sold, 
"-D  of  that  skill  is  imputable  to  him  before  the  note  was  returned  to  tbe  plair 


as  gross  negligence.     U   in   this  case   a  tiffa,  for  an  amount  not  snfRcieut  tu  pay 

ship-broker,  or  clerk  in  the  custom-house,  the  attaching  creditors.    The  court  held 

had    undertaken   to  enter  the  goods,  a  this  to  be  a  breach  of  duty  for  which  the 

wrong  entry  would  in  them  be  gross  neg-  defendant  was  liable.    And  Marihall,  C. 

ligence,  because  their  sitnatioo  and  em-  J.,  said  :  "  Begardinn  the  booses  at  T^uis- 

pbyment  uecessarily  imply  a  competent  ville  and  New  Orleans  as  merely  gratui- 

'  A  bank  likewise  bM  no  general  lien  on  mtaiey  deported  for  a  special  purpose, 
Jndy  V.  Farmer*'  and  Traders'  Bank,  Bl  Mo.  404.  So  collateral  tecnrity  deposited 
with  a  bank  to  secure  a  particular  debt  can  be  retained  only  to  secure  that  debt  and 
the  proceeds  applied  onlv  to  its  payment.  Wolat«nholm  i-.  Sheffield  Union  Banking 
Co.,  54  L.  T.  Kep.  746 ;  wooUey  v.  Louisville  Banking  Co.,  81  Ky.  S27 ;  Brown  ».  New 
Bedford  Savings  Inst.,  137  Has*.  36a  j  Wyckoff  v.  Anthony,  90  N.  Y.  44a ;  MitcheU  v. 
Coomba,  9S  Pa.  430. 
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•  terms  of  the  contract  at  their  pleaaure  by  a  special  agree-  •  105 
meat  So  a  maudataiy  may  impose  upon  himself  an  ad- 
ditional degree  "  of  liability  by  his  interfering  with  the  •  106 
property  committed  to  bis  charge  by  which  its  custody  is 
rendered  more  insecure,  (m)  So  it  may  be  gathered  from  the 
cases,  and  from  obvious  reasoua,  that  where  the  work  to  be  done 
requires  peculiar  skill  and  care,  and  Che  mandatary  undertakes 
it  in  such  way  as  to  be  bound  to  go  through  with  it,  the  want 
of   the  required  skill  and  oare  would  be  negligence  enough  (n) 

tooa  buleea,  itiU,  hiTine  nndertaken  the  witb  BUitable  remorkii  bj  the  judge,'  to 

eommiuiiin,  uid  proceeded  \n  it*  execa-  mt  whether  the  panicuW  case  n  within 

tion,  each   wan   bonnd   to   proceed    with  the  ooe  or  the  other."    See  also  Mechanic! 

reaocmable  care  and  diligence,  accordinfj;  ftod  Traden  Bauk  v.  Gcirdoa,  i  Lb.  An. 

to    the  terrofl   of  the   mandate.     And   ft  604;  Onderkirk  i'.  Ceotral  Nat,  Bauk,  119 

fulnre  in   the  performance  ol   this  ohli-  N.  Y.  S6S. 

gBtiOD   was  a  bretLcb  of  dnty,  for  which,  (m}  NbIsod  D.  Macintoah,  I  Stark.  237; 

on  well-e«tabti«hed  principles,  the  delin-  Bradiih  v.  Ilendersan,  1  Dane,  Ahr,  3!0. 

Jnent  partv  is  liable  in  case  of  loM  pro-  (n)  See  the  remarke  of  Lord  Lcvgh- 

tixxA  oj  his  neglect.    A  bailee,  receiving  bonagh  in  the  case  of  Stuells  e.  Black' 

propertj  nuder   particnlar   directions   aa  bame,  qnoted  antt.  p.  *  ItM,  note  (/).   Mr. 

to  ita   dispoaitioD,   impliedlj  andertakea  Justice  ^^rafA,  in  the  same  raae,  said  :  "It 

to  dispose  of  it  arcordmg  to  those  direc-  a  man  applies  h)  a  surgeon  to  attend 

tiona,  and  may  be  made   liable   for   the  him  in  a  disorder,  fur  a  rewnrd,  and  the 

Ion  ooDsei]aent  upon  his  failure  or  nes-  sQrgeon  treats  him  improperlj,  there  is 

lact  to  do  so,  and  especially  if  he  actual^  gti^ee  ne|jligence,  and  the  surgeon  is  liatde 

proceed  witb  the  businpsa  committed   to  to  an  action  ;  the  ^nrgeon  would  also  be 

him."    On  the  other  hand,  in  the  ca)«  at  liable  lot  sncli  negliKeuce,  if  be  undertook 

Whitner  r.  Iioe,  8  Met.  91,  where  a  pram-  gratis  to  attend  a  sick  person,  because  his 

isBOrv  note  was  delivered  to  the  defendant,  aitnatton   implies  ekill   in  surgery;    but 

OD    his  Toluntarily  niideitaking,   without  if  the  patient  applies  to  a  man  of  a  dif- 

nwatd,  "  to  aecnie  and  take  care  of  it,"  ferent  employment  or  occnpation,  for  his 

it  was  tield,  that  he  was   not  bound  to  gratuitona    assistance,   who    either   doea 

take  anj  actire  measarea  to  obtain  seen-  not  exert  all  his  akill.  or  administers  im- 

ri^,  bat  was  simply  bound  to  keep  the  proper  remedies  to  the  best  ot  his  ability. 

note  carefnlly  and  securely,  and  receive  such  person  is  not  liable,"     Bnt  ereo   a 

tbe    money  due    tbereon   when   offered,  mandatary,    whose    occnpation    implied 

SkaiB,  C.  J.,  remarked  :   "  The  term,  to  pecnliar  skill,  is  not  required  to  exercise 

*  aecnre,'  may  be  deemed  ambiguomi,  the  greatest  amount  of  skill ;  if  he  exei^ 
meaning  either  to  obtain  aecnritjj.  or  to  cises  snch  skill  as  is  nsnally  exercised  by 
ksep  secarely;  but  amociated  with  the  members  of  his  profession,  it  is  sutHcienL 
woifli '  take  care  of,'  and  being  a  gratui.  Tbe  law  upon  this  snbiect  is  admirably 
tons  nndertaking,  we  do  not  nndemand  stated  by  Mr.  Justice  Poiier.  in  tbe  esse 
that  the  defendant  was  to  take  active  ot  Percy  c.  MiUnudon,  SO  Mart.  (La.)  68, 
iDOaanres  to  obtain  security,  but  limply  75.  Uis  langniige  was  as  follows:  "  It  is 
to  keep  the  note  carefnlly  and  securely,  said  by  a  uriter  of  great  authority  [Vo- 
tuid  receive  the  money  dne  thereon,  when  tliier],  wbo  treats  ot  the  doctrine  of  man- 
offered.  This  last  antbority  and  duty  date,  that  the  mandatary  cannot  excuse 
wonld  aeem  to  result  from  tbe  custody  of  himself  by  alleging  a  want  of  ability 
the  note.  .  .  .  The  law  boa  endeavored  to  discharge  the  trnst  nndertaken.  Thu 
to  m^e  a  distinction  in  the  degrees  of  it  will  not  be  sufficient  for  him  to  say  he 
care  and  diligeoce  to  which  different  acted  to  the  best  of  his  ability,  because 
bsileea  are  bound  ;  distingniBhing  be-  he  should  have  formed  a  more  just  eati- 
tween  gmea  negligence,  oiiliDary  negli-  mate  of  bis  own  capacity  before  be  en- 
sence,  and  slight  net-ligence;  tbongh  it  gaged  hitoself.  That,  if  he  had  not 
w  often  dilSciJt  to  mark  the  line  where  OKreed  to  become  the  a^ent,  the  principal 
the  one  enila  and  tbe  other  be^nt.  And  could  have  foand  some  other  person 
it  miut  be  oTten  left  to  the  ]nry,  npon  willing  and  capable  of  transacting  tbe 
Uie  nature  of  the  snbject-matter,  uid  the  hnsinegs  correctly.  This  doctrine,  if 
p«Mictilar   circnmstancea  of   each    caae.  Mond,  wonld  make  tbe  attorney  in  fact 
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•  107  So,  if  he  enters  upon  the  •  undprtaking,  it  ia  said  that  he 
must  obey  instructiooa  or  be  liable  for  his  departure,  (o) 
Indeed,  it  would  be  in  that  case  gross  negligence.  But  it  might 
be  otherwise,  if  the  owner  had  no  reason  to  believe  that  the  man- 
datary possessed  skill  sutScient  for  the  precise  purpose  for  which 
he  was  employed ;  and  certainly  would  be,  if  he  had  good  reason 
to  kaow  that  he  had  not  the  skill ;  as  if  he  gave  a  valuable  watch 
to  be  repaired,  to  one  whom  he  knew  was  not  a  watchmaker;  or 
to  one  who,  although  a  watchmaker,  was  known  by  him  to  be 
unaccustomed  to  watches  of  that  kind.  All  these  differences  rest 
upon  the  ground  of  the  presumed  intention  of  the  parties.  And 
on  the  same  principle,  although  the  subject-matter  of  the  man- 
date do  not  necessarily  imply  superior  skill  in  the  mandatary, 
still,  if  he  is  known  to  possess  superior  skill  he  is  bound  to 
.exercise  it.(p) 

rMpoiwible  tor  ereij  error  in  jod^ent,  cot  mske  the  Bgent  rcspoDsible,  H  tfa« 

no  matter  what  care  and  attentioo  be  emr  km  one  \aUt  which  a  prudent  tnan 

exerciied   in    formiiiK   his  opinion.      It  might  haie  fiJIeu.      The  contrary   doc- 

wonld  make  him  liable  to  the  principal  trine  seema  to  ni,  to  suppose  the  posws- 

in  all  doDbtfnl  cases,  where  the  wisdom  sion,  and  reqnir«  the  exercise,  of  perfect 

or  legality  of  one  or  more   altemBtirei  wisdom  in  fallible  beings.    No  man  wonld 

was  presented  for  bis  consideration,  no  undertake  to  render  a  sertice  to  another 

matter    how  difficult    the   nibject    was.  on  such   severe  conditions.    The   reaacm 

And  if  the  embarnutsment,  in  the  choice  ^ren  for  the  rule,  namely,  that  if  the 

of  measures,  grew  out  of  the  legal  diffi-  maodatarf  had  not  accepted  the  office,  » 

__,._      I^ |jjJ2     j,gq_:_,     I l.I_      1 ,  .1.        .r      i,..L.      ..,.     _     .. 

earning. 

0  those  wlio  hare  made  the  uusaiisfactory. 

Jnrispmdence  of  their  eonntry  the  Mndy  have  accepted,  _.  ._ _.      

of  their  tirea.  and  which  knowledn  often  be,  most  have  shared,  in  common  with 

ftils  in  them  from  the  intrinsic  difflvnlly  him   who  did,  the  imperfection   of   our 

of   the   subject,    and    the    fallibility   of  nature  :   and  consequently  must  be  pr«~ 

human  judgment.    It  is  no  donbt  true,  snraed  jusi  as  liable  to  have  mistaken  the 

that  if  the  huHinesa  to  be  transacted  pre-  correct  conrse.     The  teatof  responsibility, 

■appoeei  the  exercise  of  a  peculiar  kind  therefore,  should  be,  not  the  certainty  nf 

of  knowledge,   a  peraon  who  would  ac-  wisdom   in  others,  but  the  poMeasion  of 

cept  the  office  of  mandatary,  totally  igno-  ordinary   knowledge  ;    and    by   showing 

rant  of   the  subject,  could    not   excuse  that  the  error  of  the  agent  is  of  so  gtoaa 

himself  on  the  ground  that  he  discharged  a  kind,  that  a  man  of  common  sense  and 

bic  trnst  with  fidelity  and  care.    A  law-  ordinary  attention  would  not  hare  fallMi 

yer  who  wonld  undertake  to  perform  the  Into  it.    The  rule  which   fixes  reaponai- 

dnties  of  a  pliyiician ;  a  physician  who  bility,  hecanae  men  of  Dnerriag  sagacity 

would   become  an  atEct  to  carry  on  a  are  supposed  to  exist,   and   would   hate 

suit  in  a  court  of  justice ;  a  bricklayer  been  found  by  the  priacipal,  appears  to 

who  would  propose  to  repair  a  ship,  or  a  na  esaeotially  erroneons." 
landsman  who  wonld  embark  on  board  a         (o)  Felloirea  v.  Gordon,  8  B.  Mon.  415 ; 

reesel  to  navigate  her.  mar  be  presented  Fergnaon  v.  Foiter,  3  i'U.  37.    See  note 

as  examples  to  illnatrate  this  distinction,  (l),  lapra. 

But  when  the  person  who  is  appointed         ( p)  Wilaon  n.  Brett.  11  M.  A,  W.  113. 

attorney  in  fart   has   the    qualitlcations  This  was  an  action  on  the  caae  for  nesh'- 

neceaaary  for  the  discharge  of  the  urifi-  gence  in  riding  the  plaintiff 'a  horse,    llio 

nary  dulut  of  the  trust  impcaed,  we  are  of  plaintiff  had  Intrusted  the  home  in  qnes- 

oj^iiion   that  on  the  occurrence  of  diffi-  tion  to  the  defendant,  reqneating  him  (i> 

cnltiea  in  the  exercise  of  it,  which  offer  ride  It  to  Peckham,  for  the  purpose   of 

only  a  choice  of  measnrea,  the  adoption  showing  it  tor  aale  to  a  Mr.  Margetton. 

of  a  coone  from  which   loss  euaoet  c*n-  The  dtfendant  rode  the  borae  to  Pa^ 
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When  a  thing  is  borrowed,  to  be  used  by  tbe  borrower,  without 
any  reward  or  compeasation  to  be  received  by  the  owner  from 
him,  this  transaction  resembleB  the  two  former,  in  so  far  as  it  is 
gratuitous.  But  it  is  unlike  them,  in  that  the  benefit  belongs  ex- 
clusively to  the  bailee ;  and  he  is  therefore  bound  to  great  care, 
and  liable  for  slight  negligence,  (g) 

What  constitutes  this  negligence,  or,  in  general,  what  are  tbe 
rales  which  belong  to  this  species  of  bailment,  we  cannot  ascer- 
tain to  any  great  extent  from  adjudicated  cases,  as  there  are  few 
which  distinctly  decide  such  questions.  But  in  the  case  of  Coggs 
V.  Bernard,  so  often  cited.  Holt  lays  down  certain  principles, 


hnn.  ind,  for  the  parpoae  of  showing  it,  neglect  to  UM  it."  Aldtrion,  B. :  "The 
took  it  into  the  Rost  Snrre.T  nu^grouud.  leanied  judge  thought,  and  correctly, 
vheie  Mr.  Mueeisuu  was  engaged  nith    that  thie  defendant  being  showa  to  be  a 


othen  plajing  tbe  game  of  cricket;  and  person  of  competent  Bkili,  there  was  n 

Ihere,  ID    conaeqnence    of   the    alipperr  difference  between  his  case  and  that  of  a 

ittDTe  of  the  groand,  the  hone  slipped  borrower;  becanse  the  ooly  diSerence  is, 

ud  tell   seieral    times,  and   in  falliufc  that  there  Che  part;  bargaina  for  the  nse 

broke  one  of  his  knee*.    It  was  proTsd  of  competent  skill,  which  here  becomes 

Chu  the  defendant  was  a  person  conver-  immateiial,  since  it  appears  th&t  the  de- 

sxnt  with  and  skilled  in  horses.    Rolfe,  Cendant  has  it."    R<ii/e.  B  :    "The  dis- 

"    '   ~         '         '  IS  tried,  told  tlnctiou  I  intended  to  make  was,  that  a 


the  inrj  that,  under  the  circumstances,  giaiaitons  bailee  is  only  bound  t 
the  derendant,  being  shown  to  be  a  peiaon  cise  Bach  gkill  as  he  possesses,  whereas  a 
skilled  in  the  mMnigement  of  horses,  was  hirer  or  borrower  may  reasonably  be 
bonnd  to  take  as  much  care  of  the  horse  taken  to  repreaent  to  the  party  who  lets, 
as  if  he  had  borrowed  iL  And  the  Court  or  from  whom  he  borrows,  that  he  is  a 
of  Rxchecmei  held  this  instmction  to  be  person  of  competent  skill.  If  a  person 
correct.  Parte,  B.,  said;  "I  think  the  more  skilled  knowti  that  to  be  dangerons 
nse  was  left  qnite  correctly  Co  the  ;ary.  which  another  not  so  skilled  as  he  does 
The  defendant  was  shown  to  be  a  person  not,  sorely  that  makes  a  difference  in  the 
coBTenant  with  horses,  and  was  there-  liability.  I  said  I  conld  see  no  difference 
fine  boond  to  nse  snch  care  and  ekill  as  a  between  BeglU/ence  and  grost  negligence  — 
person  conversant  with  horae*  might  rea-  that  it  was  the  same  thina;,  with  the  ad- 
sonably  be  expected  to  nse ,  if  he  aid  not,  dition  of  n  vitnperatiye  epithet."  It  does 
he  was  Kuiltr  of  negligence.  The  whole  not  distinctly  appear  by  the  report  of 
effect  of  what  was  said  by  the  learned  this  case  whether  the  bailor  knew  that 
Jodge  as  to  the  distinction  between  this  the  bailee  po»es«ed  snperior  skill  or  not. 
ma  and  that  of  a  borrower,  was  this:  We  think,  however,  it  must  be  presumed 
that  this  partionlar  defendant,  being  in  that  he  did  not  know  it,  or  at  least  had 
fact  a  pernoD  of  competent  skill,  was  in  reasoD  to  suppose  that  snch  was  the  case- 
affect  in  the  same  siCnation  sa  that  of  a  See  nnfe,  p. '93,  note  (i). 
hoRower,  who  in  point  of  law  represents  (f  |  Phillips  v.  Condon,  14  111.  S4.  See 
lo  Um  leoder  that  he  is  a  person  of  com-  also  to  same  effect,  Howard  t.  Bahcock, 
tMenl  skill.  In  the  case  of  a  gratuitous  SI  111.  259,  where  the  lialiility  is  care- 
Wee.  where  his  profession  or  sttnation  fnlty  stated :  and  also  Bennett  r.  O'Brien, 
issDchas  to  Imply  the  possession  of  com-  37  111.  iStS,  Ha^hosh  v.  Raglaud,  78  111. 
petent  skill,  be  is  equally  liable  for  tbe  40. 
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which  he  takes  from  Bracton,  who  borrows  them  from  the  civil 

law.     Besting  upon  such  authority,  and  also  upon  manifest  reason 

and  justice  they  may  be  deemed  the  rules  of  law  on  this  subject ; 

and  we  give  them  in  a  not*  below,  in  the  words  of  Holt,  (r) 

*  109       *  It  would  seem  that  a  gratuitous  lender  for  use  is  liable 

to  the  party  to  whom  he  lends,  for  mischief  directly  result- 
ing from  the  unsafe  condition  of  the  article,  if  that  be  known  to 
the  leader,  (s) 

(r)  "  Ab  to  theMCond  lortof  bmilmenC,  him.    BnC  if  he  or  hU  MrraTiU  iMve  the 

namelj  romiHEiffuftim,  or  tending  grad'f,  the  honse    or   atable   doon   open,    Rnd    the 

borrower  ia  boaiid  to  the  itricteat  ore  thieves  take  the  □pportaiiitj  of  that,  and 

and  di1i>:eDce,  to  keep  the  goods  so  as  tu  steal   the   horse,  he  will  he  chargeable ; 

restore   tliem   back   again  to  the  lender,  because  the  neglert  gave  the  thieves  tha 

because  the  bailee  has  a  benefit  b/  the  occasion  to  Kteal  the  hone.    BractiM  ttys, 

ose  of  them,  so  as  if  the  bulee  be  gniltj  the  bailee  most  ase  the  ntmost  care,  bnt 

of  the  least  neglect   he  will  be  answer-  jel  he  shall    not  be   chargeable   where 

able ;  as  if  a  man  should  lend  aootber  a  there  is  such  a  force  as  he  cannot  resist." 

horse  to  go  weslwaid,  or  for  a  month  ;  if  See  also  Scianton  r.  Baxter,  4  Saadf.  5 : 

the   bailee  go  northward,   or    keep    the  Booth  c.  Terrell,  16  Ga.  !0 ;  3  I'd   KafTn. 

horse  above   a  month,  if   anj   accident  915.    A  grstuiUms  loan  is  considered  as 

happen    to   the    horse    in   the    northern  strictly    a   persona]   tmst,    nnless    from 

joorae?,  or  after  tha   expiration  of  tbe  other  vircumstaDces  a  different  iaceiitiou 

iDouth,  the    bailee  will    be   chargeable ;  cnn  fairly   be   presnmed.     Tliia  ia  well 

because  he  bas   made   use  of  the  horse  illustrated    by  the  case  of    Uringloe   o. 

contrary  to  tbe  trust  he  vras  lent  to  him  Morrice,  I  Mod.  SIO.    That  was  an  action 

under,  and  it  may  be  if  the  horse  had  of  trespass  for  immoderately  riding  the 

been  used  no  otherwise  than  he  was  lent,  plaintiff's  mare.    The  defendant  pleaded 

that  accident  wuold   not    have    befallen  that  the  plaintiff  lent  him  the  mare,  and 

him.    This  is  mentioiied  in  Bracton,  fol.  gave  him  license  to  ride  her,  and  that  by 

99  a;  his  words   are;   Ii  autem  cui  Tea  virtue  of  this  license  the  defendant  and 

aiiqaa  ulenda  datur,  re  obligatur,  qua  con-  his   servant    had    ridden  the  mare  alter- 

ntadala  t*l,  led  maana  differenlia  tU  iater  nately.      The   plaintiff   demurred    to  the 

motuani  et  coinmodalum ;  quia  is  qui  rim  plea.    And,  per  curjoni,  "Tbe  license  is 

ntatuamaccepil  od  iptamretlitutndam  ttiu-  annexed  to   the  peniaD,  and  cannot  be 

tar,  vtt  tjai pretiuai,  ti  forte  it>eendio,Tairu>,  commnnicatad  to  another  ;  for  this  riding 

imn/ragio,  aul  lalnmum  itl  hoillua  tncursu,  is  a  matter  of  pleasure."    And  North,  C. 

cantumpta  faeril,  vd  dtptrdita,  labtracta,  nel  J.,  took  a  difference,  where  a  certain  tinte 

ablala.    £t  qui  rem  uleitdan  acctpit,  nan  is  limited  for  the  loan  of  the  horse,  and 

taffidt  ad  Tti  ratiodiatn,  qaod  lalent  diligen-  where  not.     In  the  first  case,  the  party  to 

liom  adhibeal,  qiiaiem  iiu'l  rtbut  propriit  whom  the  horse  is  lent  hath  an  interest 

adhibere  lolet,  li  uliui  earn  dOigentiat  poluU  in  the    horse    dnriog    that    time,  and    in 

euttadin ,-  ad  vim  aatem  majonm  ret  ciuua  that  case  liis  servant  may  ride,  but  in  tha 

firrtmtoi  "oit Itnetar q«ii,visi  culpa  taa  lattr-  other  case   nut.      A  difference   was  also 

venerit.     Ul  li  rem  libi  cammodalam  domi,  taken    between    hiring    a  horse    to  go  to 

lecuin  dtlidtrit  cum  peregre  proftctut  futrit,  York,  and  borrowing  a  horse  :  in  the  firat 

St  illam  inciinu  hottlum  eel  prredoaum  vtt  place,  the  party  may  let  his  servant  ride ; 

natifragio  anaterit,  nan  eit  ttumunt  qain  ad  lo  the  second  not.    But   where  a   horito 

rei    rei(i(tt(/ancm    Ixneatmr.      I   cite    this  was  for  sale,  and  the  agent  of  the  vendor 

author,  though  I  confess  he  is  an  old  one,  let  A  have  the  horse  for  the  purpose  of 

because  his  opinion  is  reasonable,  and  very  trying  it,  A  was  held  jnstified  in  putting 

much  to  my  present  purpose,  aud  there  is  a  competent  {>eisan  upon  the  horse  to  try 

no  authority  in  tbe  law  bo  the  contrary,  it,  an   aothority  to  do  so  being  implied. 

But  if  the   bailee  put  this  hone  in  his  Lord  Camoys  d.  Scorr,  9  C.  &  K  383. 

stable,  and  he  were  stolen  from  thence,  (s)  Blak'emore  0.  E.  &  B.  Itailw^  Co., 

the  bailee  shall  not   be  auawerable  for  93  £ng.  C.  1^  103S. 
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We  now  enter  upon  a  topic  of  more  interest,  inasmuch 
as  the  qnestious  whicb  belong  to  it  are  of  more  frequent 
occurrenea 

*A  pledge  is  a  bailment  for  the  mutual  benefit  of  both  *110 
parties,  for  while  the  pledgee  obtains  security  for  his  debt, 
the  pledgor  obtains  credit  or  delay,  or  other  indulgence.  The 
bailee  is  therefore  bound  only  to  ordinary  care,  and  is  liable  only 
for  ordinary  neglect  If  the  pledge  be  lost  by  an  intrinsic  defect, 
which  might  possibly  hare  been  remedied,  or  by  a  casualty  which 
might  possibly  have  been  prevented,  or  by  superior  force  which 
might  possibly  have  been  resisted,  the  bailee  is  still  not  respon- 
sible, unless  he  was  in  positive  default,  (f) 

He  has  a  special  property  in  the  pledge;  and  may  maintain 
any  action,  which  requires  such  property  in  the  plaintiff,  against 
a  third  party,  for  an  injury  to  the  pledge ;  (u)  and  a  judgment  in 

(f)  Commercial  Bank  ■>.  Mutin,  I  La.  (ul  It  is   tito  decidod  in  ths  caw  of 

An,  3t4.     In  this  i^ase  the  court  sa;  Chat  Oib«on    r.    Boyd,    I    Kbit,    150,   that  >ld 

t  pledgee  Ib   bound  to  take  that  care  of  action  will  lie  in   favor  of  the  pawnee 

Ihfl  property  pledged  whirh   a   pntdent  a^aiaBt    the   Keaeral   owner,   when    the 

pecsoa  [diligtnt  palerjanilliat)  wodM  take  nghts  of  the  former  are  invaded  by  the 

of  liti  own.    Bet  he  ii  not  ttonnd  to  use  latter.    That  waa  an  action  of  replevin 

the  utmost  diligence.    And  where  it  be-  for  a  mare.    It  appeared  that  the  mare 

cornea  necemarj   for   a  pledgee,   in   the  in  question  was  the  property  of  the  da- 

netcise  of  the  diligence  required  of  him,  fenaaut,  and  had   been  delivered  by  him 

la  emploj  an   agent   on  account   of   hie  to  the  plaintiff  as  a  pledge.     The  defend- 

paiticnlar  profession  and  skill,   he   will  aut  afterwards  took  the  mare  from  the 

DM  be  renponsibla  for  the  misconduct  or  plaintiff's  powwasioi],  whereupon  the  plain- 

seglect  of   Che  latter,   where  reasonable  tiff  brought  this  action,  and  Che  court  held 

cue  was  shown  in  Che   choice    of   the  that  be  wm  entitled  to  recover.      Chipf 

Xit.  at  to   his  skill  and  ability.    See  man,  C.  J.,  mid:  "This  is  an  action  of  re- 

Kxeter  Bank  v.  Gordon,  S  N.  II.  ee ;  plevin  for  a  mare,  in  which  the  defendant 

Goodall  IT.  Richardson,  14  id.  fiST  ;  Fett/  pleaded    property    in    himself,  and   also 

c. Overall,  43  Ala.  14A ;  Murphy  v.  Bartsch,  property  in  a  third  person  ;  and  the  plun- 

33  Pacific  Ken.  82   (Idaho);  Third  NaC.  tiff  replied  to  each  plea  that  Che  properCy 

Bank  d.   Boyd,  44  Md.  47;  Jenkins  v.  was   in   htmselt;   upon   which   issue  wai 

Nat  Village  Bask,  i»  He.  375 ;  Winthrop  taken.    From  the  testimony  in  the  case,  it 

GaTtngi  Bank  b,  Jackvon,   67  Me.   570;  appeared  that  the  mare  belonged  to  the 

Minaeapolis,  &e.  Co.  o.  B^her,  4S  Minn,  defendant,  and  was  delivered  tu  the  plain- 

110 ;  Cutting  v.  Mtudor,  7S   N.  Y.  454.  Ciff  as  a  secnrtty  for  a  debt  dne  from  Che 

Tke general  mle  of  law,  where  a  person  defendant  to  the  plaintiff;  the  contract 

iBreires  bonds  or  note*  for  collection,  as  beCween  Chem  Cherefore  waa  clearly  thM 

collateral  secnrity  for  a  debt,  is  that  he  of  a  pawn  or  pledge ;  and  the  defendant 

ii  bound  to    use    due   diligence;  and  if  and  plainCiff   stood  in  the  situation    of 

111*]'  are  lost  through  his  ne^igence,  by  pawnor   and    pawnee.    In   this  state  of 

lbs   insolvency    of    the   makers,    he   la  things  tlie  defendant  took  the  mare  from 

«hnMble    wtth    the    amonnt.     Nidaud  Che  plaintiff.    It  is  now  contended  on  tbe 

>.  CbKk,  10  U.  Man.  Z39.  part  of  tbe  defendant,  that  he  beiug  the 
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8uch  action  brought  by  the  pledgee  or  by  the  pledgor  would  bar 
an  action  for  the  same  cause  by  the  other  party,  (r)    And 

*  111    he  *  is  undoubtedly  bound  to  do  all  that  may  be  proper  or 

necessary  to  preserve  the  value  of  the  pledge.  Hence  it 
has  been  held,  that  where  a  party  receives  negotiable  paper  from 
his  debtor,  with  the  debtor's  indorsement,  as  collateral  security 
for  his  demand,  and  not  as  agent  merely,  it  is  hie  duty  to  present 
the  same  for  payment  when  due,  and  take  the  proper  steps  to 
charge  the  debtor  as  indorser;  and,  failing  to  do  this,  he  makes 
the  paper  his  own.(u')' 

He  has  generally  only  a  right  to  hold ;  and  if  be  uses,  it  is  at 
his  own  peril ;  and  he  is  liable  for  any  loss  which  occurs  while 
using.  If  he  derive  a  profit  from  this  use,  he  must  allow  for  it; 
unless  this  use  was  equally  profitable  to  the  owner.  If  the  pledge 
be  a  horse,  the  bailee  may  use  it  enough  to  keep  the  horse  in 
health,  without  paying  for  this  use ;  but  if  he  take  a  journey  with 
it  he  must  pay.  He  may  milk  a  cow,  and  indeed  ought  to, 
because  not  to  milk  her  would  injure  the  owner,  by  hurting  the 
cow ;  nevertheless  he  must  account  for  the  milk,  because  he 
derives  a  positive  profit  from  it  The  question  of  use  sometimes 
resolves  itself  into  more  or  less  of  resulting  injury;  thus,  he  may 
use,  carefully,  books,  although  perhaps  any  use  of  them  implies 
some  slight  injury;  but  not  olothes,  for  these  are  more  rapidly 

ritnfml  owner  of  the  tuare,  tbe  pluntiff  lignificatEon   given  to  the  teRn  'f^aeral 

cftnnot   maiiitaiii  this  wtion  of  replevin  owner.'    He  Temains  the  getieml  owner, 

againHtAin.     It  ib  adniitted  to  be  clear  sabject  to  the  right  of  the  pawnee;  he 

Iftir  that  the  pawuee  may  maintain  reple-  has  parted   with   bis   absolute    right    of 

vin  againM  a  Btrauger,  and  the  right  to  diapmioff  of  the  chattel  nntil  he  has  le- 

retain  the  thing  pawned,  nntil  the  debt  deemed  it  from  it*  state  of  pledge.  .  .  . 

n  paid,  cinnot  be  jier/eH  anlew  thti  right  I'here  cannot,  I  conceive,  be  a  particle  of 

of   noMWdsion    io    indefeiuible,    and    not  doubt  that  thin  action  !»  maintaiaable." 
liable  to  be  invaded  or  interfered  with  (v)  48  Ed.  3,  SO  b,  pi  8;  90  H.  T,  S  U 

by  the  debtor,  although  he  be  the  Kene-  pi.  15  ;  Flewellin  v.  Rave,  1  BaUt  68. 
lal  owner  of  the  thing  pewaed.    The  tal-         (ir)  Jenniaon  v.  Tarker,  7  Mich.  3S5; 

lacy  of  the  atjrnment  on  the  part  of  the  Whitten  v.  Wright,  S4  Mich.  98. 
defendant  appean  to  lie  in  the  extent  of 

'  "  A  person  holding  propertjr  or  secnritiee  in  pledite,  ocenpiee  the  relation  of  trus- 
tee for  the  owner,  and  as  inch,  in  the  aljeenceolBpeciai  power  to  do  otherwise,  is  bound 
to  proceed  aa  a  prndent  owner  wonld  with  his  own.  Joliet  Iron  and  Steel  Coid- 
pany  •-.  Rcioto  Fire  Brick  Co.,  83  111.  548,  550;  I.amberton  d.  Windum,  13  Minn.  333. 
A  creditur.  therefore,  who  holds  negotiable  paper  aa  collateraJ  secnritv  in  hnnad  to 
collect  it  at  mntaritv  if  pouible.  Tolqaitt  e.  Stnltz,  65  Ga.  305  ;  ^^implemao  u. 
Veedcr,  SS  III.  613  ;  Earner  v.  Fonrth  Bank.  US  X.  Y.  351.  3.56 ;  Parwell  i:  Importer,  &e. 
Bank,  90  N.  Y.  483 ;  Smith  «.  Miller,  43  N.  Y.  171 ;  Bridge  Co.  b.  Sdvings  Bank,  46 
Ohio  St.  334 ;  Roberts  «.  Thompson,  14  Ohio  St.  1 ;  Ginird  Ins.  Co.  e.  Marr.  46  Pa. 
904 ;  Whitin  c  Paol,  13  R.  L  40 ;  Wells  «.  Wells,  53  Vt.  1 .  To  that  end,  he  mnct 
make  dne  preientment,  and  in  case  of  dishonor  give  prompt  notice  to  indoraers. 
Peacock  v.  PnrKll.  14  C.  B.  ».  b.  738;  I'ickeos  d.  Varborougli's  Adro.,  36  Ala.  417 ; 
Eeanedy  o.  Rosier,  71  la.  671. 
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worn  out,  and  necessarily  more  injured  by  n8e.(a;)  But  even  if 
be  use  the  pawn  tortioualy  without  putting  it  out  of  hia  poasea- 
sion.  it  ia  said  that  he  ta  only  liable  to  an  action;  his  lien  upon 
it  not  being  thereby  terminated,  (y)  But  his  lien  is  terminated  by 
a  tender  ol  the  deht(yy)  The  lien  of  the  pledgee  and  the  rulea 
of  law  applicable  to  it,  are  considered  in  our  chapter  on  Liens. 

In   all  cases  the  pledgee  must  account  for  income  or 
profits  'derived  from  the  pledge;(yj)  and  where  he  is  put    •112 
to  expense  or  extraordinary  trouble  to  preserve  the  value  of 
the  pledge,  he  may  charge  the  owner  for  it,  unless  there  be  a 
bargain  to  the  contrary,  or  the  nature  of  the  case  negatives  his 
right  to  make  such  charge.' 

If  the  pledge  be  stolen  from  him  he  ia  not  liable,  nnless  the 
theft  arose  from  or  was  connected  with  a  want  of  ordinary  care 
on  his  part.(s)  By  the  civil  law,  the  theft  raised  the  presump- 
tion of  neglect,  and  the  bailee  waa  reaponsible  unless  he  could 
show  an  absence  of  negligence  on  his  part  We  doubt  whether 
this  be  the  rule  of  the  common  law.  If  the  pledge  be  stolen,  the 
theft  does  not  of  itaelf  discharge  the  bailee ,  but  the  bailor  may 
make  him  responsible  by  showing  that  it  happened  through  a 
want  of  ordinary  care. 

By  the  civil  law,  in  the  case  of  pigntis,  the  poasession  of  the 
thing  pledged  passed  to  the  creditor;  in  the  case  of  hypotheca, 
the  possession  of  the  thing  hypothecated  remained  with  the 
owner.     This  distinction  has  not  been   deemed  of  great  impor- 

(r)  In   Com  n    Bernard,  Lord    Holt  thing  pawned,  to  mmintain  it.  m  a  hone, 

mikea   the  fullowing  remarka  npoa  the  cow,  &c,  then  the  pawnee  maf  nse  the 

right  of  the  pledgee  to  nse  the  pledge  horse  in  a  reasonable   maDDer.  or  milk 

while  ID  hia  pouceiion  :  "If  the  pawn  be  the  cow,  &c..  ia  recontpense  for  the  meat." 

Nch  aa  it  will  be  the  wone  for  Dsing,  the  See  vita  Mores  a    Coahiua,  Owen,  133 ; 

Cwnee  caiiDOt  oae  it,  aa  clothes,  &c, ;  Aaoafmoos,  3   Salk.   523;  Thomuon  x. 

t  il  it   be  inch  as  will  be  never  the  Pattick,    4    Watts,    4U;    McArthar    o. 

wone.  aa  if  jewels  (or  the  purpose  were  Howett,  TS  HI.  358, 

Siwned  to  a  lady,  ihe  might  ase  them.  (y)  Thompson  p.  Patrick,  4  Watti,  414. 

at  thea  ehe  mn«  do  it  at  her  peril,  for  {iiy)  Haskins  b.  Kellv.  1  Rob  160. 

whereaaif  she  keenethem  locked  apin  her  (yi)  HanaakerK.  StiiriciB,  39  Cal.  143; 

cabinet,  if  her  cabinet  ahonid  be  broken  MerriSeld  d.  Baiter,  9  AUen.  39;  Gibson 

opsn.  and  the  jewehi  taken  from  thence,  v.  Martin,  49  Vt.  474. 

she  would  he  exeosed  t  if  ihe  wears  ihera  (i|  Sir     William    Jontt't    distinction 

abroad,  wid  is  (here  robbed  of  then),  the  (Essay  on  Bailm.  751    between   ctsndea- 

will  be  BDSwetshle.     And  the  reason  is,  tine  theft  and  violent   theft,  taken  from 

because  the  pawn  ia  in  the  natnre  oC  a  the  civil  law,  is   not  sustained   by  com- 

depont,  and  as  such  is  not  liable  to  be  mon-Law  anthorities.     See  Co.  Lit.  S9  a ; 

nsed.    And  to  this  effect  is  Owen.   1 33.  Soathcote's  cose,  4  Rep.  83  b,  and  note  ((>. 

But  if  the  pawn  be  of  sach  a  nature  as  ante. 
tbe  pawnee  i«  at  any  charge  about  the 

■  FagM)  ff.  Thompaon,  3S  Fed.  Rep  467  ;  Raler  v.  Rosa,  S9  Ga.  862 ;  McCalla  v. 
Clark,  5»  Ga.  53 :  Starrett  c.  Barber,  20  Me.  457  ;  Hills  v.  Smith,  28  N.  H.  369 : 
Bowan  v.  Stale  Bank,  ^i  Vt.  160. 
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tauce  in  England,  and  the  difference  between  a  pledge  and  a 
mortgage  baa  not  until  lately  been  strongly  marked.  In  recent 
times,  however,  and  in  this  country,  this  distinction  is  assuming 
a  new  importancn.  In  all  oar  commercial  cities,  the  pledging  of 
personal  property,  especially  of  stocks,  has  become  very  common, 
and  recent  cases  have  established,  or  at  least  affirmed,  rights  and 
liabilities  peculiar  to  such  contract,  and  quite  different  from 
those  which  attend  a  mortgage,  (a) 

*  113        '  It  was  undoubtedly  a  rule  of  the  ancient  common  law 

of  England  that  delivery  was  essential  to  a  pledge ;  and 
the  difference  between  a  pledge  and  a  mortgage  consisted  in  this. 
The  possession  of  the  pledge  passed  to  the  pledgee,  but  the  prop- 
erty did  not  pass ;  a  thing  mortgaged  might  remain  in  the  posses- 
sion of  the  mortgagor,  but  the  right  of  property  passed  to  the 
mortgagee.  The  pledgee  held  the  pledge  until  his  debt  was  paid, 
the  pledge  itself  remaining  the  property  of  the  pledgor.  The 
mortgagee  acquired  the  property  of  the  thing  mortgaged,  the 
mortgagor  parting  with  the  property  as  in  the  case  of  a  sale, 
reserving  only  the  right  to  defeat  the  transfer  and  re-acquire  the 
property  by  paying  the  debt  But  this  distinction  has  not  always 
been  recognized,  or,  at  least,  not  accurately  observed.  It  seems, 
however,  to  be  now  held,  that  possession  of  a  pledge  must  be 

(n)  In  Cortelyon  e.  Laniiinf;.  S  Caines  mained   with   tha   fnteatate,  Bod  ooljr  « 

Caa.  300,  tbe  distinction  Iwtweeu  a  pledeB  special  propert]'  passed  to  the  detendaM. 

and  a  mortgage,  and  Che  pecaliar  qunlities  It  is.  therefore,  to  be  distinrnUhed  from  m 

ul  a  pledge,  are Tery  fully  andklily  eoniid-  mortgage  of  goods)  for  Chat  is  an  abao- 

ered.    in  Barrow  v.  Paxton,  9  Johns.  260,  Inte   pledge,   to  become  an  absolute   in- 

the  case  of  Cortelyon  k.  Lansing  being  terest   if  not  redeemed   at  a  fixed  lima. 

tited  by  coansel,  Krnt,  C.  J.,  said  -  "  That  Besides,  delivery  is  e«sential  to  a  pledge ; 

case  was  never  decided  by  this  court.     It  but  a  mortgage  of  goods  is,  in  cenain 

wM  argued  unce,  and  I  had  prepared  the  cases,  valid  withont  delivery.    Tbe  mort- 

written  opinion  which  appears  in  the  re-  gsge  and  the  pledge  or  pawn  of  good* 

portofMr.  Vainet;  bnt  the  conrtdirected  seem,  however,   generally  to  hara  been 

a  second  argument,  which,  for  some  rea-  confoaoded  in  the  books,  and  it  was  not 

too  or  otber,  was  never  brought  ou,  so  nntil   lately  tbac  this  Jnst  discrimiuaCion 

that  no  decision  took  place  oo  the  points  has  been  well  attended  to  and  explained." 

raised  in  the  case.     How  my  oninion  got  See  also   Homes  v.  Crane,  a  Pick.  607  ; 

into  print  I  do  not  know.    It  was  prub-  Jones  v.    Smith,  S    Ves.    Jr    3iS,   3'S  j 

ably  lent  to  some  of  the  bar,  aud  a  copy  Browaell    v.     Hawkins,    4    Barb.    191 ; 

Uken,  which  the  reporter  ion  erroneauslT  Haskins  p    Patteraon,  )   Edm.  SeL  Cm. 

pobliBhed  as  the  opinitin  of  this  court.*'  301.     In  this  last  uu«,  Mamn,  J.,  said : 

This  circnmstance  may  lessen  its  anchor-  "  A  mortgage  is  a  sale  of  goods,  with  ft 

ity.     Bnt  as  Chancellor  A'rnf  has  referred  condition  that  if  the  mortgagor  performs 

to  it  in  his  Commeutariea,  we  venture  to  some  act  it  shall  be  void.    If  the  condt- 

du  so  also.     Whatever   be  its  authority,  tion  is  not  performed,  the  goods  baeoaie 

of  ila  instmctiveness    there   can    be  uo  the  absolute  property  of  the  mortgagee. 

donbt.    The  learned  judge  saysi  "The  Before  the  happening  of  the  conCiiigeucy 

note  in  qnesCion   came  nnder  the  strict  npou  which   the  title   is   to  be  derated 

lieflnition  of  a  pledge.     It  was  delivered  or   become    abaolute,    the   possession    of 

to  the  defendant,  with  a  right  to  detain  the  goods  may  be  in   the  mortgagor  or 

KB  a  security  tor  his  debt,  but  the  legal  the  mortgagee.     In  the  case  of  a  pli^ga, 

property  did   not  pass,  as  it  does  in  the  the  propertv  must   he    delivered   to  the 

•            .           _...L  _   __..j!.!_..  _.  _  Tnis  is  ol  the   very  essence  of  a 


deteaMOce.    'Hie  general  ownership  re-    pledge." 
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delivered  to  tlie  pledgee ;  (6)  that  this  possessioD  may  be  accord- 
ing to  the  oatnre  of  the  thing,  and  where  the  pledge  does  not 
permit  oE  manual  delivery,  but  consists  of  stocks,  which  ate 
transferred  upon  the  books  of  the  company  with  issue  of  a  new 
certiScate,  if  the  transfer  be  to  secure  a  debt,  and  the  debtor  has 
a  right  to  the  restoration  of  the  property  ou  payment  of  the  debt 
at  any  time,  the  transaction  is  a  pledge  aud  not  a  mortgage, 
although  the  legal  title  passes  to  the  creditor.  This  is  a  very  nice, 
snd  perhaps  a  difficult  distinction ;  but,  as  a  consequeuce  of  it,  it 
is  held  that  the  creditor  takes  the  stock  only  to  hold,  and  not  to 
Dse;  that  the  property  is  not  in  him ;  that  he  cannot  sell 
the  stock  until  the  debt  is  due,  and  that  if  it  be  *  payable  *  114 
on  demand,  or  payable  presently  without  demand,  he  can- 
not sell  until  demand,  e\en  if  it  was  agreed  between  the  parties 
that  be  might  sell  without  notice  to  the  debtor  ;(d&)  that  if  he 
sells,  trover  may  be  maintained  against  him  by  the  debtor  as  for 
a  wrongful  conversion,  although  the  debt  be  not  paid. 

As  to  the  damages,  it  seems  that  the  debtor  may  recover,  if 
the  stocks  had  risen  in  value,  that  enhanced  value.  Whether, 
if  the  stocks  had  risen  and  fallen,  the  debtor  is  limited  to  the 
value  at  the  time  of  the  unauthorized  sale,  or  may  have  the 
highest  value  down  to  the  time  of  trial,  is  not  certainly  decided ; 
but  it  seems  that  he  may  have  the  highest  value,  (c) ' 

(i)  Sae  tbe  ouea  cited  in  the  preced-  Mme,  on  the  non-performuice  of  the 
mgnotc  promiBe  contained  in  the  nole,  withonC 
(U)  Campbell  v.  Pulcer,  9  Bosv.  313.  notice  t»  the  plaiotiS.  Afterwards,  and 
|c)  All  these  pointa  were  elaborately  between  the  23d  of  l>ecember  and  the  3d 
ronndered  in  the  case  of  Wilson  v.  Little,  of  Jannary,  lollomog  the  date  of  the  loan, 
I  Sudf.  351 ;  s.  c.  3  Conut.  443.  It  was  the  plaintiff's  agent  applied  to  the  de- 
li KtioD  on  the  case  for  not  retoming  fendant  aevecal  times  to  repay  the  loiui, 
nockpledged,  and  for  unlawfully  selliDg  and  have  the  stock  retransf erred.  The 
ihe  game.  Tbe  case  came  on  orifpnitlly  defendant  did  not  comply  with  his  re- 
in tbe  Snperiur  Conrt  of  the  city  of  New  queet,  and  it  afterwaida  appeared  tbkt 
York,  and  won  tried  befuce  Sandford,  3.  he  hod  aold  the  plaintiff's  stock  on  the 
It  appeared  that  on  the  20th  of  Decern.  S4th  or  asth  of  December  Between  tbe 
ber,  \Hb.  the  plaintiff  borrowed  of  the  33d  of  December  and  the  3d  of  Jannary, 
Msndant  the  snin  of  S3.000.  and  ^ve  the  market  valne  of  the  stock  in  qneoCion 
his  prDmiasory  note  therefor,  payable  rose  from  about  aixtr-eixht  dollan  per 
praaeutly.  The  plaintiff  at  tbe  same  share  to  eiKhty.five  dollara  per  share, 
tinw  tranaferred  to  the  defendant  fifty  Ou  thetie  facta  a  verdict  was  taken  iat 
•kares  of  the  consolidated  vapitiU  stock  tbe  plaintiff,  snbject  to  the  opinion  of 
"ftbe  New  York  and  Krie  Railroad  Com-  tbe  court.    The  conrt  hatd,   I.  That  tbe 

Q,    llie   transfer   waa    made  on  the  defendant  had  no  right  to  sell  the  Mock 

I  of   tbe   corporation,  where  it  waa  nutil  he  had  Snt  demanded  pavment  ol 

Mnding  in  tbe  plaintiff's  name,  and  waa  tbe  plaintiff,      i.  That    the   meaanre  of 

■lisdnte  in  its  terms.    In  tbe  note,  how-  damages  waa  the  Talne  of  the  atoch  on 

no,  giien  by  plaintiff  to  tbe  defendant,  tbe  3d  of  Jannary,     Upon  the  flrat  point, 

th*  stuck  was  mentioned  aa  tutving  been  VanderpotI,  J,,  deliTeriui;  tbe  opinion  of 

deposited  with  the  defendant  "as  collat-  tbe  conrt,  said'  "The  defendant  held  the 

nil  secntity,"  with  anthority  to  tell  the  atock  in    qneation   aa   pledgee.    It   wai 

>  See  Obiter  on  Dtunagos. 


)vGoo<^lc 


*  lis  THE   LAV  OF  CONTRACTS.  [BOOK   III. 

•  115       *In  this  power  of  disposal,  the  mort^gee  differs  greatly 

from  a  pledgee.     For  it  is  every  day's  practice  for  a  mort- 

pledged  to  secure  tlie  paymBnt  of  a  doM  vhen  the  stock  «m  snld  for  S85  per 
of  S:2,000,  payable  an  demand.  A  pledgee  aliare.  On  tliac  day  the  finftl  interview 
caQDut  dispcwe  of  the  pled^  until  the  took  place  between  the  defendant  and 
pledgor  ban  failed  to  comply  with  his  Mr.  Cutting,  the  agent  of  the  pI&intiR. 
engagements.  If  the  pledgee  sells  the  The  defendant's  oBer  and  cunvcnation 
pleilge  witfaoDt  authotitj,  it  is  a  viola-  on  that  day  may  he  regarded  m  con 
tion  of  his  trust.  It  is  here  contended,  itituting  tlie  fiiul  breach.  Bnt  if  it 
that  as  the  note  was  payable  on  demand,  were  otherwise,  had  the  breach  occurred 
the  plaintiff  was  in  default  fur  not  pay-  earlier,  the  rule  of  damages  would  have 
ing  It  the  moment  the  note  was  given,  been  the  highest  value  of  the  stock  be- 
aud  that  the  pledgee,  before  selliuK  the  tween  the  actual  refusal  of  the  defend- 
Mock,  was  not  bound  lo  demand  the  ant  to  return  the  same,  on  being  offered 
MDount  loaned.  The  cases  of  sale  by  the  amount  for  which  it  was  pledged, 
the  pledgee,  to  be  found  in  the  books,  and  the  commencement  of  the  unit."  A 
are  generally  those  where  noiee  were  question  was  made  also  as  to  whether 
pajable  at  a  future  day,  and  where  the  the  phiintiff  should  hare  tendered  to  the 
pledgee  sold  the  thiug  pledged  before  the  defendant  the  amount  due  him  before 
notes  matured.  There  the  pledgee  was  bringing  his  action.  The  court,  how- 
clearly  in  the  wrong;  for  the  pledgor  had  ever,  were  of  opinion,  that  the  evidence 
not  failed  to  comply  with  his  engagement,  proved  that  a  tender  was  made,  and  so 
Where  stock  or  other  property  is  pledged  this  point  was  not  passed  upon.  The 
■■  collateral  wcurity,  to  secure  the  pay-  case  was  afteruards  corried  up  to  the 
ment  of  a  note  payalile  on  demand,  can  Court  of  Apjieals.  In  that  court  a  ones- 
the  pledgee  proceed  to  sell  immediately,  tion  was  raiaed  which  had  not  been 
without  first  demanding  the  amount  of  suggested  in  the  court  below,  namely, 
the  note?  This,  in  the  ahsence  of  judicial  whether  the  transaction  in  question  did 
•nthority,  wunld,  to  oar  minds,  he  repng-  not  amount  to  a  niurtgage  instead  of  a 
iiant  to  the  fair  import  and  spirit  of  the  pledge,  on  the  ground  that  the  legal  title 
contract."  Afteracareful  examination  of  to  the  stock  hecame  vested,  by  fhe  trans- 
the  authorities,  the  learned  judge  con-  fer,  in  the  defendant.  Upon  this  part 
tinnes:  "  It  may  then  he  safely  ansa med,  of  the  case,  Ru</i/let,  J.,  delivering  the 
that  where  an  article  is  pledged  to  secure  opinion  of  the  court,  said  :  "  It  is  con- 
B  debt,  payable  on  demand,  the  pledgee  tended,  on  the  part  of  the  defendant, 
c«nDot  self  without  first  demanding  pay-  that  the  traossction  was  a  mortgage  and 
ment  of  the  debt  on  demand.  A  contrary  not  a  pledge ;  that  the  money  was  pay- 
rale  would,  in  its  practical  operation,  he  able  immediately,  and  the  stock  became 
wholly  destructive  to  the  existence  of  a  ahwdulely  the  priiptrty  of  the  appellant, 
general  property  in  the  pawnor.  Kvery  and  was  only  redeemable  in  equity.  If 
vestige  of  the  pawnor's  interest  in  the  this  be  true,  the  Supreme  Court,  nnd  the 
pledge  might  be  destroyed  (and  that  too  court  for  the  correction  of  errors  must 
without  his  knowledge]  within  an  hour  have  rendered  their  jndgmeuts  in  the 
after  the  pawnee  is  clothed  with  his  mere  case  of  Allen  i:  Dykers,  3  Hill  (N.  Y.), 
•pecial  property."  In  reference  to  the  593 ;  s.  c.  7  id.  498,  upon  a  mistaken 
measure  of  damages,  the  learned  judge  view  of  the  law.  In  that  case,  as  in  the 
said :  "  It  is  contended  that  in  tracer  the  present,  there  was  a  loan  of  money,  a 
true  measure  of  damages  is  the  value  of  promissory  note  for  the  payment  of  tbe 
the  property  at  the  time  of  its  conver-  amount,  in  which  it  was  stated,  that  the 
■ion.  which,  as  the  defendant  contends,  borrower  had  deposited  with  the  lenders 
IS  on  the  3ith  of  December,  when  the  as  collateral  security,  with  authority  to 
'  '     ■■            -       -         — .  j^]]  jiig  same  on  the  non-performance  ol 

_...  ._  the  promise,  250  shares  of  stock  therein 

.     .         sii'uMn'v,   an  mentioned.    The  money  in  that  case  was 

action  of  trovrr.     It  is  a  H)>ecial  action  on  payable  in  sixty  days.  —  the  sale  was  to 

the  case,  and  I  cannot  imagine  why  of-  be  made   at   the   board   of   brokers,  and 

tumpn't  could  not  always  have  been  main-  notice  waived    if    not  paid    at   maturity, 

tained,  for  not  returning  to  the  plaintiff  The  stock   was   a-ssigued  to  the  lenders 

his   stock,  after  tender  to  tbe  defendant  of  Che  money,  and  the   transfer  entered 

of  the  amount  for  which  it  was  pledged,  on  the   books  of   the   company,   on  the 

.  .  .  This  not  beine  an  action  of  trover,  day  the   note  was  given.     With   respect 

the  true  measure  of  damages  is  the  value  to  the  question  whether  the   stock   waa 

of    tbe   stock   on    the  3d    of    January,  mortgaged  or  pledged,  I  can  perceive  no 
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gagee  *to  sell  his  mortgage,  and  b;  this  sale  transfer  the  *116 
right  of  property  from  himself  to  the  purchaser,  subject 

diffetenee  betweea  that  case  and  the  pres-  N««  York  and  Erie  Kaitroad  Compan]'. 
ent.  The  qneation  doeg  not  appear,  by  The  case  dues  not  show  what  the  bj-lawa 
tbereportof  that  case,  to  have  heen  raised,  of  that  corporation  were,  it  mav  he  that 
It  would  have  beea  a  decisive  point,  for  if  nothing  short  of  the  tiansfer  of  the  title 
it  had  lieen  a  mortgage,  and  not  a  pledge,  on  the  books  of  the  company  would 
the  plaiatifl  must  aave  failed,  'rhe  nle  have  been  safficient  to  eive  the  defend- 
of  the  itock  in  that  case  hy  the  leader,  ants  the  absolute  poBsesHion  of  the  Btock. 
before  the  maturitv  of  the  note,  did  not  and  to  seccre  them  against  a  transfer  to 
uiake  it  the  leM  decisive.  If  thera  had  some  other  person.  In  sach  case  the 
been  gooi\  gruarid  for  saying,  in  Allen  b.  transfer  of  the  \egti  title,  heing  necessary 
Djken,  that  the  stock  was  vutrtyaged  and  to  the  change  of  pOf<Bes.iiun,  is  entirely 
Dot  pitdied,  it  is  nut  to  be  believed  that  it  Gonaistant  with  the  pledge  of  the  goods. 
wxiold  have  escaped  the  ntlentioa  of  the  Indeed  it  is  in  no  case  inconsistent  with 
eminent  counsel  who  argned  the  cause,  it,  if  it  appears  by  the  terms  of  the  con- 
and  of  both  the  cootta  r  and  on  examining  tract  that  the  deMor  has  a  legal  right  to 
the  qoestion,  I  am  sstisSed,  that  if  the  the  restoration  of  the  pledge  on  payment 
point  had  been  taken,  it  would  have  been  of  the  debt  at  any  time,  although  after  it 
ovennleil.  The  argument  of  the  defend-  falls  due,  and  before  the  creditor  has  ex- 
ant  in  this  case  is  fonnded  on  the  a*-  ercised  the  power  of  sale.  Keevea  v. 
■amptian,  that  when  personal  things  are  Capper,  S  Bins.  N,  C.  136,  was  a  case  In 
pledged  for  the  payment  of  a  debt,  the  which  the  debtor  '  made  over '  to  the 
general  property  and  the  legal  title  al-  creditor. 'as  his  property,'  a  chronometer 
mys  remain  in  the  pledgor  ;  and  that  in  until  a  debt  of  ,£50  should  be  repaid.  It 
all  cases  where  the  legal  tide  is  trans-  was  Md  to  be  a  valid  pledge.  In  the 
fened  tu  the  creditor,  the  transactiou  is  a  present  case,  the  note  tor  the  repayment 
mortgage  and  nut  a  pledge.  This,  how-  of  the  loan  and  the  transfer  of  ide  stock 
ever,  is  not  invariably  true-  But  it  is  were  parts  of  the  same  transaction,  and 
true  that  posaenion  must  uniformly  ac-  are  to  be  construed  together.  The  trans- 
company  a  pledge.  The  right  of  the  fer,  if  regarded  by  itself,  is  abHoluie,  bnt 
pledgee  cannot  otherwise  be  consnm-  itn  object  and  character  am  qualified  and 
mated.  And  on  this  ground  it  has  been  explained  hy  the  contemporaneous  paper 
doubted  whether  incorporeal  thinga,  like  which  declares  it  to  he  a  deposit  of  the 
deljM,  money  in  stocks.  &c.,  which  can-  stock  as  collateral  »ecnrity  for  the  pav>  . 
not  be  manually  delivered,  were  the  proper  ment  of  tS,IX)0,  and  there  is  nothing  In 
anbjects  of  a  pledge.  It  is  now  held  that  the  instrument  to  work  a  forfeiture  of 
they  are  so ;  Bud  there  seems  to  be  no  the  right  to  redeem  or  otherwise  u>  de- 
reason  wh^  any  legal  or  equitable  interest  feat  it.  except  by  a  lawfnj  sale  under  tha 
whatever  m  personal  property  may  not  be  power  expressed  in  the  paper.  The  gen- 
pledged  ;  provided  the  interest  can  he  put,  eral  property  which  the  ple<<gor  is  aud 
by  actual  delivery  or  by  written  transfer,  nsnally  to  retain,  is  nothing  more  than  a 
into  the  hands  or  within  the  power  uf  the  legal  right  to  the  restoration  of  the  thing 
pledgee,  so  as  to  be  made  available  to  him  pledged,  on  payment  of  the  debt.  Upon 
lor  the  satisfaction  of  the  debt.    Goods  at  a  fair  constmctiou  of  the  note  and  the 


■ea  may  be  passed  in  pledge  by  a  transfer  transfer  taken  together,,  this  right  was  in 

of  the  muniments  of  title,  as  by  a  written  the  plaintiff,  unless  it  was  defpated  by  the 

alignment  of  the  bill  of  lading.     This  is  sale   which    the   defendant   made   of  the 

equivaleut   to  actual  possession,  because  stock.    In  every  contract  of  pledge  there 

it  is  a  delivery  uf  the  means  of  obtaining  is  a  right  of  redemption  on  the  part  of  the 

DOaaessian.    And  debts  and  choses  in  ao-  debtor.     But  in  this  case  that  right  waa 

capable,  by  maaiis  of  a  written  illusory  and  of  no  value,  if  the  creditor 

',  of  being  conveyed  in  pledge.  conldinstantly,withontdemandofpayment 

,        stock  ofa  corporate  company    and  without  notice,  sell """"  *'"' '"""  — ' 

B  not  capalile  of  manual  delivery,    Tlie  We  are  not  required  U 


The  capital  stock  of  a  corporate  company  and  without  notice,  sell  the  thing  pledged. 

is  not  capalile  of  manual  delivery,    Tlie  We  are  not  required  to  give  the  irr 

•crip  or  certilii-ate  may  be  delivered,  but  tioo  so  nnreasonsble  a  construction, 

that  of  ilaelf  does  not  carry  with  it  the  borrower  agreed   that  the  lender 

stockholder's  interest    in    the    corporate  sell  withoot  notice,  bnt  not  that  he 


It  of  ilaelf  does  not  carry  with  it  the     borrower  agreed   that  the  lender  might 

'  '   ' '    's  interest    in    the    corporate    sell  withoot  notice,  bnt  not  that  he  might 

r  does  it  necessarily  put  that    sell  without  demand  of  payment,  which  is 


iDtereet  under  the  control  of  the  pledgee,  a  different  thing.  'J'he  lender  might  liave 
The  mode  in  which  the  capital  stock  of  a  brought  his  action  immediately,  for  the 
corporation  is  transferred  nsniJIy  depends  bringing  an  action  is  one  way  of  demand- 
on  Its  by-laws,    it  is  so  in  the  case  of  the  hig  payment;  but  selling  w'ithont  notice 
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"117  to  the  redemption  of  *the  mortgagor.     But  the  pledgee, 
having  only  the  posseesioa  and  not  the  property,  cannot 
transfer  the  property ;  and  holding  only  for  security,  cannot  sell 
QDtil  the  debt  becomes  due  and  is  unpaid. 

Where  stock  ia  pledged  to  a  stockbroker,  and  a  note  given  with 
it,  stating  that  the  stock  was  deposited  as  collateral  security,  with 
authority  to  sell  the  same  at  the  board  of  brokers,  if  the  note  was 
not  paid  at  maturity,  evidence  was  offered  of  a  uniform  usage  of 
brokers  to  dispose  of  stock  so  pledged  at  their  pleasure,  and  at 
any  time,  before  or  after  the  maturity  of  the  note,  and  when  the 
debt  was  paid,  return  an  equal  number  of  sharea  of  the  same 
kind ;  but  this  evidence  was  rejected  as  contrary  to  the  law  regu- 
lating these  transactions,  and  inconsistent  with  the  express  terms 
of  the  contract  (rf)  Nor  could  the  broker,  in  any  event,  sell  the 
stock  privately,  but  only  at  the  hoard  of  brokers,  and  openly, 
stating  how  it  was  held.(<) 

b  not  a 

well  aeuJed  thu  where   i 

prasaly   fixed    by  contract   between   the  the    accommodation    ot   the    defendant, 

parties,  foi  the  (Aynient  ot  debt  eecnred  and    having    relied    on  the    expecCatiun 

by  a  pledfre,  the  pawnee  cannot  sell  the  thne  held  oat,  and  lost  the   opportunity 

[Hedge,  withoat  a  previoni  demand  of  pay-  of  purchasiu^  at  a  rednced  price,  it  la 

ment,   althouf^h  the  debt  is  lechnicalfy  manifestly  just  that  the  plaintiff  should 

due  immediately."     As  to  a  tender   by  recover   according  to  the    value  of  the 

the  plaintiff  to  the  defendant  of  the  debt  thing  pledged,  when  the  defendnnt  finally 

doe  to  the  latter  before  bringing  the  action,  failed  in  his  promises  to  reslore  it."    But 

the  Court  of  AppealsAc/cf,  Uiatthedefend-  although  surh   a  transfer  operates  as  a 

ant  haviug  vofnntarily  pat  it  ont  of  his  pledge  and  not  as  a  mortgage,   it  waa 

power  to  restore  the  pledge,  «  tender  of  neterthelen   held,   that   the   legal   title 

the  money  borrowed   would  haie    been  pasMS  to  the   pledgee,  so  aa  to  entitle 

fmitless,  and  was,  therefore,  unnecevary.  the  pledgor  to  briug  his  bill  to  redeem 

As  to  the  meunire  of  damage*  the  court  and  to  have  an  account  of  the  proHta  of 

adhered  lo  the  rnle  adopt«d  by  the  court  the    stock.    Uaabrouch    v.   Vandervoort. 

below,  but  based  their  indgment  in  this  A  Sandf,  74.    See  also  Hardy  b.  Jandon, 

particular  upon  the  special  circnmstances  1  Kob.  S61  ;  Diller  d.  Bmbaker,  S9  l^nn. 

of  the  case.      R-yglet.  J.,   said :    "  The  498 ;   Faiwell  e.  Importers,  &c  Bank,  M 

ground  on  which   the   defendant   insists  N.  Y.  483. 

that  the  damages  mast  be  estimated  ac-  (d)  Allen  v.  Dykers,  3  Hill  (N.  T.), 
cording  to  the  price  of  the  stock  on  the  393 ;  s.  c.  7  id.  497 ;  The  Hull  of  a  Kew 
U4th  ot  December,  is,  that  tfafl  pUintiS.on  Ship,  Daveis,  199.  See  also,  Langlou  v. 
learning  that  the  defendant  had  sold  it,  Uorton,  1  Hare,  549. 
might  then  have  gone  into  the  market,  (<)  Upon  this  point,  Watmorih,  C,  re- 
and  purchaiied  at  the  current  price  on  marked:  "  The  authority  to  sell  the  stock 
that  day.  But  it  ia  evident  that  he  in  qneetion  at  the  boud  ot  broKers,  tor 
was  prevented  from  doing  so  hy  the  re-  the  payment  of  the  debt,  it  such  debt 
peated  promiaee  ot  the  defendant  to  re-  was  not  paid  when  it  became  due,  did 
store  the  stock.  Although  the  plaintiff  not  authoriie  the  pledgees,  even  if  they 
waa  strictly  entitled  to  s  re-transfer  ot  the  had  retained  the  stock  in  their  own 
same  share*  that  were  pledged,  it  appears  hands,  to  pot  the  same  up  secretly.  But 
tliat  his  broker  was  willmg  to  receive  they  shonid  have  pnt  up  tne  stock  openly, 
other  stock  of  the  same  description  and  and  offered  it  fur  sale  to  the  highest  bid- 
value,  which  the  defendant  promised  from  der,  at  the  board  of  brokers;  stating  that 
day  to  day  to  give,  the  plaintiff  being  all  it  was  stock  which  had  been  pledge  for 
the  time  ready  to  pay  Che  money  borrowed,  the  security  ot  this  debt,  and  with  aa- 
Time  having  thus  been  given  to  the  de-  thority  to  sell  it  at  the  hoard  ot  broken 
fendaat,  at  bis  requeat,  for  the  folfilmeut  U  the  debt  was  not  paid.      Id  this  way 
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It  has,  however,  been  held  that  a  pledgee,  if  not  forhiddeD  by 
the  terms  of  the  pledge,  may  excbange  the  collateral  securities 
held  by  him ;  but  he  does  this  on  his  owa  respoasibility  for  any 
injury  to  the  pledgor.  («)  And  a  recent  decision  in  New  York 
holds,  that,  in  the  absence  of  any  special  i^Teement,  the  broker 
in  vbose  hands  stocks  pledged  to  him  fall  in  value,  mnst  give 
notice  to  the  pledgor  tht^  he  may  increase  his  margin,  before  the 
broker  sells  thein.<e/) 

"  The  pledgee  may  have  his  action  of  trover  for  the  pledge  •  118 
against  a  third  party  who  takes  it  from  him,  and  recover 
its  full  value,  bcause  he  is  responsible  over  to  the  pledgor,  (f)  but 
in  an  action  against  one  who  derives  title  from  the  pledgor,  he 
can  recover  only  the  amount  of  his  debL(^)  And  the  pledgor 
retains  sufficient  property  in  the  pledge  Co  transfer  it,  subject  to 
the  pledgee's  right,  to  any  buyer,  who,  after  a  tender  of  the 
amount  of  the  debt  due,  may  maintain  an  action  of  trover  against 
the  pledgea(A)^  Nor  does  such  pledgee  acquire  an  absolute  title 
simply  by  the  failure  of  the  pledgor  to  pay  the  debt ;  there  is  no 
forfeiture  until  the  pledgee's  rights  are  determined  by  what  is 
eqaivaleut  to  a  foreclosure,  (i) 

only  the  stock  vould  bo  liksW  to  briog  been   sold   on  his  own   acconnt.    Secret 

ill  fair  market  Tslue  at  the  time  Et  was  sales,  therefore,  cannot  be  luMaiDed  nit- 

oHered  for  lala.     And  in  this  way  alone  der   snch   an    agreement   or  aathority." 

could  it  be  known  that  it  was  honestly  It  should  be  observed,  however,  that  Mr. 

•ad  furly  sold,  and  that  it  was  not  par  Justice  yandtrpotl,  in  the  case  o(  Wilson 

chased  in  for  the  beneSt  of  the  pledgees  o.  Little,  already  cited,  was  inclined  to 

bT  some  secret  anderstandiag    Detwees  donbt  the  sonuilness  of  the^  views  of 

them  and  the  pnri^hasers.    It  is  a  well-  the  learneil  Chanceltor.     i^le  savs .   "  In 

known  bu*  that  shares  of  stock  are  con-  Dykers    v.   Allen,   7   Hill  <N.   V.),  49S, 

Nantly  sold    at   the    board   of   brokers.  Walteortli,   Chancellor,    intimates   or  dt- 

which  shares  exist  only  in  the  ima(Fin&'  rects.  how  stock,  which  is  pledged,  shoald 

tion  of  the  nominal  buyers  and  sellen.  be  sold  at   the  board   ot  brokers.    The 

Soch  salea,  as  Everybody  knows,  are  not  soundness  of  his  views  as  to  the  mode  of 

legally  binding  npon  either  party.    When  sellinE  does  not,  perhaps,  come  in  qnes- 

a  real  sale,  therefore,  is  to  be  made  at  tion  hare.      Were  it  presented   by  this 

tb«  board  of  brokers,  of  shares  of  stock  case,   I  sbonld  incline  very  strongly  to 

which    have    an    actnal   existence,    and  the  opinion,  that  this  part  of  the  learned 

which  have   been   pledged   for  the  pay-  Chancellor's  judgment  was  nncalled  for 

ment  of  a  debt,   with  aathority  to  sell  by  the  case,  and  liaa  not,  therefore,  the 

tbem  at  that  board,  the  stock  slionld  be  weight  of  anthority." 

spadflcally  described  at  the  time  of  such  (ee)  Girard  Ins.  Co.  ['.    Marr,  46   Pa. 

sale,  as  so  many  abates  standing  io  the  504. 

■ame  of  the  pledgee,  and  suld  on  account  ( ff)  Ritter  v.  CnihinnD,  7  Rob.  394 ; 

•a  the  pledgor  :  so  that  if  a  full  price  is  Markham  b.  Jandon.  41  N.  Y.  235  ^  Gillett 

obtained  for  it  on  snch  sale,  the  pledgor  v.  Whiting,  120  H.  Y.  402. 

of  tbe  stock  mar  know  that  be  is  entitled  {/)  Harker  d  Dement.  9  Gill,  7. 

to  the  benefit  ol  the  sale.     For  withont  fa)  Browoell  v.  Hawkins.  4  ^rb.  491. 

SQch  *peci6cation,  the  sale,  if  an  advao-  (A)  Franklin  v.  Neate,   13  M.   &  W. 

lageooi  one,  may  be  pat  down  as  a  sale  461. 

of  stocks  of  the  pledgee,  and  which  have  (i')  Browaellif.HawkiaB,4Barb.49I. 

^  In  Brwtol.  &c.  Bank  n.  Midland  Railway  Co.  [1891],  3  Q.  B.  3»3,  it  was  held  that 
meh  an  acHon  might  be  maintained  thouKh  the  bailee  bad  wrongf  ally  delivered  ttw 
(oodt  to  a  third  person  before  the  plaintiff  acqniced  title. 
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The  holder  of  negotiable  paper,  even  though  it  be  accommoda- 
tion paper,  is  not  in  contemplation  of  law  a  pledgee.  He  may, 
therefore,  sell,  discount,  or  pledge  it,  at  bis  pleasure.  (^')  For 
when  one  has  sent  negotiable  paper  into  the  world,  and  given  it 
credit  and  currency,  be  cannot  protect  himself  against  a  bond^fidt 
holder  for  a  valuable  consideration,  on  the  ground  that  be  did 
not  authorize  it  to  be  used  except  for  aome  particular  purpose.  It 
has  been  held,  however,  that  this  rule  with  regard  to  negotiabte 
paper  does  not  extend  to  a  bill  of  lading,  (k)  And  it  has  been 
said,  in  a  peculiar  case,  however,  that  pledgees  of  n^otiable 
paper  must  wait  until  it  is  mature,  and  Uien  collect  it,  and  can- 
not in  the  mean  time  sell  it  {I) '  And  it  has  also  been  held, 
*119  that  if  a  creditor  sells  negotiable  paper  held  *by  him  as 
security,  be  will  be  pieaamed  to  have  taken  it  in  payment 
of  the  debt  (m>  And  lie  muat  exercise  due  diligence  in  the  col- 
lection of  it,  if  he  holds  it  as  security,  (mm)  One  who  has  given 
security  for  a  note  is  not  entitled  to  a  return  of  bis  security 
merely  because  the  note  is  outlawed.  (m») 

An  ordinary  loan  of  stocks  doea  not  amount  to  a  bailment, 
but  to  a  sale,  to  be  paid  for  in  similar  kind  and  quantity,  as 
otherwise  the  purposes  of  a  loan  could  not  be  effected,  (n) 

Although  transfer  of  possession  must  accompany  a  pledge,  a 
re-transfer  to  the  owner  for  a  temporary  purpose,  as  agent  or 
special  bailee  for  the  plei^ee,  does  not  impair  the  title  or  posses- 
sion of  the  pledgee,  (o) 

( /I  ApplMoD  »L  Donaldson,  3  Pk.  381 ;  coDnideration  of  t)>«ir  adrvidDg  hira  £50, 

JsrviB  tt.  Kogen,  13  Msm.  105,  uid  alluwinf;  him  the  use  of  the  Jnnrn- 

(t\  Newtom  r.  Thornton.  6  East,  IT.  ment  durinj;  s  voyare  aa  which  he  iras 

(J)  Brown  V.  Ward.  3  Duct.  660 ;  Joliet  aboDt  to  depart.   'After  the  voyBB;e  waa 

Iron  t  Rieel  Co.  e.  Scioto  Fire  Brick  Co.,  ended  be  placed  it  at  the  makera  anio, 

asm.  548.  '  -'        ' "^  • 

(n)  Cocke   f.    Chanev.    U  Ala.    65; 

HawkBB.  HinchclifE,  17  Barb.  «2,  ,      »,_ 

(nini)  Wakeman   f.  Gowdy,  10  Boaw.  it.    The  mooe;  advanced  bv  the  defend- 

S06.     Seep.  'Ill,  note  1,  ante.  antg  not  having  been  repaid,  it  was  heM, 

(rinI  Jone*  c.  Merchant*  Bank,  S  Rob.  that  the  property  in  the  inMnment  waa 

169 ;  Hancock  n.  Franklin  Firs  Iiia.  Co.,  in  the  defendants.      The  counsel  tor  ths 

IKMbhb.  155.  plaintiff  contended,  that   the   poasewioQ 

In)  1'er   IValworlh,   C..  in  Dykerg   o.  of  the  chronometer  having   been  parted 

Allen,  7  Hill  (N.  Y.),  19T.  with  by  the  defendants,  Uieir   propertv 

(u)  Hayea    v.  Riddle,   I   Swidf.   S4S ;  in  it  was  entirely  loat,  npoa  the  gronnJ. 

Reeves  i>.  Capper,  B  Bing.  (N,  C.)   136.  that  where  the  party  to  whom  a  personal 

In  thia  laM  case  one  Wilson,  the  captain  chatte[  '"  -'-'--•  — ■ — '-•-  -'--  

of  a  ship,  pledged  his  chronomeler.  thi 

Id  the  posaesaion  of  the  makers,  to  the  But,  per 

defendants,   the   owners   of   the   ship,    in  ond    poini,    m    agree   entirety    wiin    tne 

>  "  Anthority  to  sell  at  pnhlic  or  private  sale  "  certain  notes  pledf^  as  collateral  to 
Mcnre  the  pledgor's  debt,  will  not  anthoriM  the  pledKoe  to  compromise  with  the  maker 
for  less  than  the  face  of  the  notes.  Union  Tliut  Co.  v.  Rigiton,  93  111.  4Stl ;  Zimple- 
DMii  c.  Veeder.  98  III.  613. 
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battel  is  pledged  parts  with  the  poasea- 
Ion  of  it,  he  loses  all  right  to  his  pledge. 
InC,  per   Tinrlal,  C.  J. :  "  As  to  the  sec- 
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But  while  it  is  esseatial  to  a  pledge,  that  delivery  should  be 
made,  and  posBessiou  retained,  it  seems  that  there  may  be  a 
hypothecation  —  whether  we  translate  this  pledge  or  moitgage  — 
of  property  which  cannot  yet  be  delivered.  Thus,  in  admiralty, 
at  least,  and  in  equity,  property  not  yet  in  existence  —  aa  a 
ship  to  be  built  —  may  be  effectually  hypothecated,  (p) 

-At  common  law,  pledges  could  not  be  taken  in  an  exe- 
cution •  in  tavor  of  a  third  party  against  the  pledgor.({)  '120 
The  common  law,  however,  has  been  changed  to  some 
extent  in  this  particular,  in  some  of  our  States,  by  statutes.(r) 
But  provision  is  always  made  to  protect  the  interest  of  the 
pledgee,  and  to  give  to  the  attaching  creditor  only  the  interest 
of  the  pledgor. 

The  pledgee  cannot  r«tain  a  pledge  for  the  purpose  of  securing 
other  debts  than  those  for  which  it  was  given,  unless  he  can  show 
that  that  was  the  intention  of  the  parties,  (s) 

The  pledgee,  after  the  pledgor  fails  to  pay  the  debt  as  due,  may 
sell  the  pledge.  If  there  be  no  definite  time  for  the  payment  of 
the  debt,  the  pledgee  may  require  an  immediate  payment,  but 
must,  as  we  have  seen,  demand  payment  before  selling  the  pledge. 
In  all  cases  of  sale,  the  pledgee  must,  before  the  sale,  give  a  rea- 
sonable notice  to  the  pledgor,  (t) '     And  it  is  safer  and  better  to 

doctrine  laid  down  in  Rjall  c.  Rolle.  1  bntler  to  a  BtranglM  woold   ha*e  bMli; 

Atk.  165,  that  in  the  caae  of  a  simpte  and   coald    gi^e  no  more  right    to  the 

fttra  o(  •  penonal  chattel,  if  the  credi-  bailee  than  Oiptaia  WiUoo  hod  hinuelt." 

tor  parts   with   ihe  pousewion,   be  loses  See  also  Roberts  ii.  Wfatt,  3  Taaat.  26S ; 

hia  property  in  the  pledge;  but  wa  think  Spalding  v.  Adams,  33  Me,  311 ;  Flor;  v. 

the  deHvery  of  the  chruaometet  to  Wil-  Denny,  U  E.  L.  ft  £.  584;  t.  c.  T  Exch. 

■on  nnder  the  terms  at  tha  SKMement 

ilwU  was  not  a  pnrliog  with  the  p 

(■on.  but  thnt  the  poiuiession  of  Ci . 

Wibon  waa  stitl  the  possesaion  of  Meaira.  M9. 

Capper.    Tbe    tarraa   of   the    agreetiient  (g)  Bra  Abr.  tit.  PItdga.  38;  Rex  b. 

wen,  that   'ther   would  allow  him   the  Hanger,  3  BnUt.  1,17;  Badlam  u.  Tucker, 

on  of  it   for  the  voyage ;'  words  that  I   Pick.   3S9,  399.    In  this   last  case,   ft 

Gie  him  no  luterest  in  the  [chronometer,  gaan  ii  made  whether  the  creditor  might 

L  only  a  license  or  permission  to  use  it  not  remove  the   incnmbrancs,  and   then 

fiiT  a  limited  time,  while  he  conCinaed  aa  attach  the   property.    See  also  Pomeroy 

their  servant,  and   employed  it  for  the  v.  Smith,  17  Pick.  85;   Srodee  n.  Caven, 

porpoee  of   navigating  thleir  ship.     Dur-  3  Watts,  S9S. 

me  the  coatiunance  of  Che  (orage,  and  (r)  Bee  ATerlll  d.  Irish,!  Gray,  SM; 

wben  the  vojage  terminated,  tne  posses-  Stief  v.  Hart,  1  Carost.  20. 

lion  of  Captain  WihwD  WW  the  poasessioo  (s)  Jarvis   c.   Kogers,   15  Mass.   389; 

of  Mesns.  Capper ;  jnit  aa  the  pouetsion  Roshfoith    v.    Hadileld,    7    East.    SiA  i 

of  {date  hT  a  bntler  it  the  posseaaiun  of  Walker  i>.  Birch,  B  T.  R.  998;  Robinson 

Ihe  master ;  and  the  delivery  over  to  the  v.  Frost,  U  Barb.  536.    See  p.  ■  l<M  note, 

plaintiff  was,  aa  between  Captun  Wilton  nnw. 

and  the  rlefendatits,  a  wrongful  act,  jnat  (r)  Tucker  v.  Wilson,  I  P.  Wma.  aei  1 

M  the  delivery  over  of  the  plate  by  the  s,  c.  I  Bro.  P.  C.  i94 ;  Lockwood  u.  Ewer, 
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have  a  judicial  sale  b^  a,  decree  in  chancery,  vbeoever  t^e  State 
courts  have  power  to  make  such  decree.  Such  judicial  process 
was  once  necessary  to  make  the  sale  valid ;  but  it  is  not  so 
now.  (u)  The  pledgee  should  not  buy  the  pledge  himself  ;(v)  and 
he  should  take  all  proper  and  customary  precautions,  in  the  time 
'  and  manner  of  sale,  of  notice,  or  advertisement,  and  the  like,  to 
protect  effectually  the  pledgor's  interest  and  property.  Nor 
should  he  sell  at  private  sale,  {w)  unless  the  terms  of  the  pledge 
authorize  this,  (vw)  nor  more  than  enough  to  pay  his  debt,  if  the 
pledge  consist  of  separable  parts ;  and  if  the  proceeds  do  not  pay 
his  debt,  he  may  sue  for  the  surplus. 

Where  a  pledgor  pledges  for  himself,  or  as  agent  or  factor,  by 

the  act  of  pledging,  it  has  been  held,  that  he  impliedly 

•121    warrants  •  Lhat  he   or  his  principal  is  the  owner  of   the 

property  pledged ;  and  he  will  be  liable  to  the  pledgee  for 

damages  incurred  by  reason  of  defective  title,  (u;) 

One  who  voluntarily  made  a  pledge  to  secure  an  illegal  demand 
(illegal  because  the  contract  was  made  on  Sunday),  was  not  per- 
mitted to  reclaim  the  pledge  without  paying  the  demand,  {one) 

At  common  law,  there  cannot  be  a  pledge  of  that  which  does 
not  exist,  or  is  not  then  the  property  of  the  pledgor,  (wx)  And 
if  one  who  has  acquired  stock  by  fraud,  pledges  it  for  a  pre- 
existent  debt,  the  pledgee  acquires  no  better  title  than  the  pledgor 
had.  (m^) 

This  bailment  is  terminated  either  by  payment  and  satisfaction 
of  the  debt  by  acts  of  the  party,  or  operation  of  law,  or  by  its 
merger  and  discharge  by  the  taking  of  such  higher  security  as 
operates  as  a  release  of  the  simple  debt  for  which  the  pledge 
was  given. 

9  Mod.  STS;  B.  c.  3  Atk.  303;  Hart  c.  Don-pajment  ii  denied.  Micklewalte  d. 
Ten  Eyek.  a  Johns.  Ch.  100;  SWarns  o.  Winter,  19  Law  Timea,  61.  Thii  case 
Mareli,  4  Deiiio,  237 ;  Caatello  n.  Bank  of  BeemB  oppoaed  br  the  eeae™!  tendeocv 
Albaoy,  I  N.  Y.  Leg.  ObH.  25 ;  De  Liale  of  the  Ameticaa  cases.  See,  on  thU  gnfi- 
D.  Prieiitman,  I  P.  A.  Browne,  ITS;  Bryan  iect,  Bntas  r.  Wonh,  40  Barh.  648 ;  Uniuti 
0.  Baldwin,  53  N.  Y.  333  ;  SteTsus  v.  Tnut  Co.  v.  Biedou,  93  111.  4SS. 
HnrlbaC  Bank,  31  Conn.  146;  Gaj  v.  Iv)  1  Story,  £q.  j§  30S-333. 
Mo6^34  Cal.  I3S:  Lnck«tt  c.  Towuaend,  (ue)  Baltimore,  &r.  Ins.  Co.  o.  Dal- 
3  Tex.  1 19.  In  thii  taaC  caae  it  waa  de-  rymple,  35  Md.  369.  See,  however,  Kx 
dded  that  a  Btipnlation  in  a  contract  of  parte  Fi«her,  20  S.  C.  179. 

pledging,  that   if  the  pledge  be  not  re-  (vw)  Bryson  v.  Rnvner,  35  Md.  424. 

deemed  within  a  ipecilied  time,  the  right  o(  Iw)  Mairs  b.  Taylor,  40  Pa.  446. 

property  ahall  lie  absolute  in  the  pawnee,  (anc)  King  o.  Green,  S  Allen,  139. 

can  have  no  effect,  and   ia  abuluCely  io-  (laz)  Smithnrtt  e.  Edmands,  1  McCai- 

operative.    And  see  Milliken  u.  Uehon,  ter,  408. 

10  Boaw.  335.  (tsj)  CleTeland  i>  State  Bank,  16  Ohio, 
(u|  Id.      But  in  a  late  can  in'  Eng-  135.    See  Goodwin  f  Mhm   L.  A  T.  Co., 

land,  the  right  of  a  pledgee  to  sell  npon     193  Haaa.  189,  199. 

128 


)vGoo<^lc 


CH.  a.] 


Locatio,  in  geneTal,  means  a  hiring;  and  as  there  are  many 
ways  of  hiring,  the  general  topic  includes  these  particular  forms, 
and  usually  the  classiScation  and  the  terms  of  the  civil  law  are 
nsed. 

1.  Locatio  rei,  —  where  a  thing  is  hired  and  the  hirer  acquires 
a  temporary  use  of  the  thing  bailed. 

2.  Locatio  oferis  faciendi,  —  where  the  bailee  is  hired  to  do 
some  work  or  bestow  some  care  on  the  things  bailed. 

3.  Locatio  operis  merciuh  VEUENDAfiUH,  — '  where  the  bailee 
is  hired  to  carry  the  goods  for  the  bailor  from  one  place  to 
another.     This  form  of  locatio  embraces  also  the  carrying  of 


We  shall  consider  these  subjects  in  this  order;  and  begin  with 
Locatio  bel  When  the  owner  of  a  thing  lets  it  to  another, 
who  is  to  have  the  use  of  the  thing,  and  to  pay  a  compensa- 
tion therefor,  the  contract  between  these  parties  is  for  their 
mutual  benefit  The  bailee  is  bound  therefore  only  to  take  or- 
dinary care  of  the  thing  bailed,  (x)      But  this  obligation  varies 

(i)  B«eTe8  B.  The  Ship  ConniCntian,    clear  he  can  be  liable  onlv  for  Bach  iajni- 


UiUon  B.  Saliebor}',  13  Johns.  Ill  ;  Hax-  sion  of  that  diUgence  ;  oc.  in  other  worda, 
rington  D.  Snjder.  3  Barb.  3S0  ;  Hawkins  tor  ordinary  ue^igence.  If  a  man  hires  a 
F.  rrtbiai],  8  B.  Mon.  SIS.  la  the  caae  horse,  he  is  buund  Co  ride  it  moderately, 
of  ColnmbuB  v.  Howard,  6  Gft.  S13,  219,  and  to  treat  it  as  carefnlly  aa  any  man  of 
Hi,  Justice  Lumptin  aaid  :  "  The  qaeBtion  common  diKretion  would  bin  own,  and  to 
bla  been  much  mooted,  what  degree  of  inpply  it  with  suitable  food ;  and  if  he 
on  or  diligence  is  required  of  the  hirer,  does  so.  and  the  horse,  in  each  reasonable 
wbile  n«ag  the  propeitv  for  the  purpose,  use.  is  lamed  or  injured,  he  i»  not  respon- 
snil  within  the  time,  for  which  it  was  sible  for  any  daraaKBS."  —  In  IJean  v. 
hired.  Sir  William  Jones  considered  that,  Keate,  3  Camp.  4,  it  is  ht!d,  that  if,  ddod 
Ibe  contract  being  one  uf  matual  benefit,  a  hired  horse  being  taken  ill,  the  hirer 
Ibe  hirer  was  boand  only  for  ordinary  calls  in  a  farrier,  be  is  not  answerable  for 
diligence,  and  of  coarse  was  responsible  aov  mistakes  which  the  latter  may  coD)' 
mIt  fur  sach.  And  this  opinion  appears  mit  in  the  treatment  of  the  horse  ;  but  if 
to  be  now  settled,  upon  principle,  to  be  instead  of  that  he  prencribes  for  the  horse 
the  true  exposition  of  the  common  law.  himself,  and  from  annkiliulnesa  gives  him 
He  onght,  therefore,  to  use  the  thing,  and  a  medicine  which  cansee  his  death,  al- 
to take  the  same  cnre  in  the  pteeecvatioo  thongh  acting  <™)a/ifr,  he  is  liable  to  the 
of  it  which  a  gDud  and  prudent  father  of  a  owner  of  the  horse  as  for  gross  negligence. 
fsmily  would  take  of  his  own.  Hence  the  — A  somewhat  peculiar  □ueation  of  lia- 
hirer  of  a  thing,  being  responsible  only  bility  arose  ia  the  case  of  Davey  v.  Cham- 
fer that  degree  of  diligeoce  which  all  pra-  berlaia,  4  Kep.  339.  It  was  an  action  on 
lieut  men  use,  that  is,  which  the  gene-  the  case  tor  negligently  driving  a  chaise, 
ralitj  ol  mankind  use,  in  keeping  their  whereby  the  plaintiS's  horse  was  killed, 
awn  goods  of  the  same  kind,  it  is  very  The  two  defendants  were  proved  to  have 
VOL.  u.                                      9  129 
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*  122   *  with   the   natnie  of   the   thing   and   the  circumstaDces. 

One  who  hires  a  valuable  watch,  easily  disordered  by  any 
negligence,  must  be  more  careful  than  if  the  watch  were  cheaper 
and  stronger.  So  of  a  valuable  horse.  So  it  should  be  if  any 
known  circumstances  gave  the  thing  hired  a  peculiar  value,  call- 
ing for  peculiar  care.  Still  it  is  only  ordinary  care,  as  the  law 
defines  that,  because  the  rule  must  be,  that  the  hirer  is  bound  to 
render  such  care  in  each  case,  as  the  owner  has  a  right  to  expect 
that  a  man  of  ordinary  capacity  and  caution  would  take  of  the 
same  thing,  if  it  were  his  own  and  under  the  same  ciroum- 
stances,  (y) 

bMn  togothet  in  the  chaiM  when  the  aea-  ownera  of  a  certuo  Bteunboat  to  recover 

dent  happened  ;  bnt  Chambecl&in,  one  o(  for  the  loai  of  one  Edmnnd.  the  plsiutifE's 

the  defendants,  was  sitting  in  ^e  chaise  slaTe.  who.  while  employed  M  H  hired 

■muking,  and  it  was  driTen  by  the  other,  hand   npon   the    delendool'i    boeit,   was 

Erikiae,  for  the  defendants,  pnt  it  to  I»rd  drowned  in  the  Kentucky  Kiver,     Afar- 

EUeaboroagh  whether  he  «>■  not  entitled  t/iatl,  C.  J.,  in  delivering  the  opinion  of 

to  have  a  verdict  taken  for  Chamberlain,  the  coart,  laid  ;  "The  material  qaeBtion 

the  ground  of  bis  application  being,  that  in  the  case  is,  whether,  ander  the  actnal 

BO  verdict  ought  to  pass  a^ust  him,  the  circnmstanr««,  the  owoen  of  the  boat  bi« 

injur;   havioK  proceeded  from  the   igno.  liable  for  the  loss  of  Ilio  slave  by  being 

ranee  or  uuBkilruliieHS  of  the   other  de-  drowned  while   in   clieir   employ.      And 

fendant,  who  wbh  the  person  driving  the  this  question   depends  not   merely  upon 

chaise,  and    io    who(«   care    and   under  the  general  principles  applicable  to  the 

whose  management  it  then  was,  Cham-  case  of  bailmenton  hire,n«  they  are  stated 

berlain  remaining  perfectly  passive,  and  or  adjudged  in  relation  to  inaoimate  or 

takiuK  no   part   in  the  mauasement  or  to  mere  animal   propertv,  bnt  upon  the 

direction  of  the  home.     But  his  lordship  proper  application  or  modification  of  those 

aaid,  that  "  if  a  person,  driving  his  own  principles  in  refereure  to  the  partictdar 

carriage,  took  another  person  into  it  aa  a  case  of  a  slave  hired  for  service  as  B  com- 

passengrr,  such  person  could  not  be  sub-  roon  hand  ou  board  of  a  steamboat  en- 

jetted  to  an  action,  in  case  of  any  mis-  gaged  in  the  navigation  of  the  Kentucky 

conduct  in  the  driving  by  the  proprietor  and  Ohio   Rivers.      The  rule    that    the 

of    the  carriage,  aa   he  had  no  tare  nor  bailee  on  hire  is  bonnd  to  ordinary  dili- 

concern   with   the  carriage  ;   but   if   two  gence,  and  responsible  for  ordinary  org- 

persons   were  jointly   concerned    in    the  tect,  is  doubtless  true  in  all  cases  of  their 

carriage,  as  if  both  had  hired  it  together,  bailment,   unless   there    be   fraud,    or  a 

he  thought  the  care  of  the  king's  subjects  special  contract  by  which  it  may  be  varied 

re(|airea  that  both  should  he  answerable  in  the  particular  case.    But  witat  is  or  is 

for  any  accident  arising  from  the  niiscon-  not  ordinary  dili^nce  may  vary,  not  only. 

dnct  of  either  in   the  driiing  of  the  car-  with  the  circumstances  under  which  the 

riage.  while  it  was  no  in  their  joint  care."  subject  of  it  may  be  placed,  bnt  with  the 

The  fact  turned  out  to  be,  that  the  chuse  nature  of  the  subject  itself.    That  which. 

In  question  had  been  hired  by  lioth  the  in   respect  to   one    species  of    property, 

defend  ants,  and  a  verdict  passed  against  might  be  gross  neglect,  might  in  respect 

both  accordiugly,  to  another  species  be  extraordinary  care. 

{g}   What  we  hnve  stated  above  in  the  Aud,Dnder  peculiar  circumstances  of  dan- 

teu  has  been  found  to  be  of  great  im-  ger,  extraordinary  exertions  may  be  re- 

portance  in  iis  application  to  hirtd  ilavtt.  quired  of  one  who  is  bound  only  to  ordinary 

inasmuch  aa  a  slave    is    an    intelligent  diligence,  or,  in  other  words,  the  circum- 

heing,    and    may   be    supposed    capable,  stances  may  be  such,  that  extraordinary 

under  ordinary  circumstances,  of  taking  exertions  are  nothing  more  than  nrdinary 

care  of  himself,  his  employer  is  not  bound  diligence.   Ordinary  diligence,  then,  meaus 

to  so  strict  diligence  as  the  hirer  of  an  that  degree  of  care,  or  atteotiun,  or  ejier- 

ordinary  chattel.    This  is  clearly  shown  tion,  which,    under    the    actual    circum- 

bv  the  case  of  Swigert  v.  Graham,  7  B.  ataaces.  a  man  of  ordinary  prudence  and 

Mon,  661.     tt  was  an  action  on  the  case,  discretion  would  nse  in  refereni'e  to  the 

brought    by   the    pltuutiS    agabst     the  particular  thing  were  it  his  own  propert/i 
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*The  hiret  is  equally  TeaponBible  for  tfae  negligence  of  *123 
hie  servanta  aa  for  his  own ;  provided  that  this  negligence 

or  in  dcHDg  the  puticnUr  tbioK  wen  !t  it  would  not  be  oecemair,  when  thers 
biiowD  cuDcem.  And  wbem  Rkill  U  re-  wae  on  the  rottd  which  he  was  acciu- 
qlirad  for  the  Dndenakine,  ordinary  dili-  tomed  to  travel  a,  ford  to  be  croued,  with 
gcDoi  implies  the  powoMion  and  lue  of  which  he  was  well  aoqnainted,  to  tell  bini 
conpeteDt  skill.  .  ■  .  Applying  these  either  not  to  go  ont  of  the  osaal  track 
principles  to  Che  case  of  a  alave  hired  into  the  deep  water,  or  not  to  take  an-' 
eithet  for  ^neral  or  special  wrriM,  hb  other  road  which  be  was  DM  accoMoiued 
tome  at  ones  to  the  coDclusioa,  that  bning  to  travel,  and  which  passed  the  river  at  a 
ordioarilj  capable,  not  only  of  Tolanlary  more  dangeTDas  place.  In  tlie  navivatloo 
notion,  if  wbieb  he  performs  various  ser-  of  oor  rivers  by  steamboats,  it  mi^t  be- 
Tlcea,  bnt  also  ol  olwervotion.  experience,  coma  nec«ssary,  in  a  particular  case,  that 
kaowledge,  and  ikiU,  and  bein^  in  a  pliun  some  one  on  board  eoould  swim  to  the 
lase  at  least,  aa  capable  of  taking  care  of  shore  with  a  line,  though  the  attempt 
his  own  safety  aa  tbe  hirer  or  owner  him-  might  be  attended  with  great  danger, 
self,  and  pranmably  aa  mnch  disposed  lo  This,  though  incident  to  the  navigation, 
do  it,  from  hia  posmonon  of  these  qnali-  would  be  an  extraordinary  baiara,  and 
ties,  with  baUts  and  disposition  of  obedi-  donbtlesx  it  should  not  be  ordered,  nor 
wee impliedin biacondition.andon which  even  permitted  to  be  iucnrred,  without 
the  hirer  baa  a  right  to  rely,  be  roav  be  the  nae  of  snch  precautions,  within  the 
expected  to  uudereuud  and  perform  power  of  the  captain  or  other  offii-er,  at 
many,  and  indeed  most,  of  hia  iatia,  by  experience  might  indicate  for  the  occa- 
order  or  direction  more  or  lens  general,  sion.  Bat  wben  the  boat  ia  agronnd,  ou 
wilbont  constant  mperviston  or  pbyBtcal  a  bar  or  shoal,  where  tbe  water  dd  each 
control,  and  may  be  relied  on,  nuleaa  side,  and  to  the  shore  on  each  aide,  ia  not 
onder  extraordinary  circumstances,  for  mote  than  three  feet  deep,  it  could  not  be 
taking  care  of  his  own  safety  withont  deemed  neceasary,  in  ordering  a  purticn. 
puticaUr  tnstmctiona  on  thU  snbject,  lar  individiul  to  go  to  the  shore  thiongb 
and  a  fortiori,  withont  being  watched  or  tbe  water,  to  do  more,  even  if  be  were 
[cAIowchI  or  led.  to  keep  him  from  rnn-  nuacquainted  with  the  bar,  and  conld  not 
aing  nnnereasarily  into  danrer.  What  see  it  plainly,  than  to  point  ont  its  extent, 
sort  of  care  or  diligence,  then,  is  the  or  the  direction  which  he  mnat  take  to 
hirer  to  use  for  tbe  safety  or  preservation  the  shore,  or  to  advise  caation  in  hia  pro- 
of tbe  hired  slave  1  OmittiuK  Co  notice  ceediegs,  or  to  give  snch  ioatraction  aa 
what  naj-  be  neceesary  to  hia  With  and  was  necessarr.  Bnt  if  be  were  well  ne- 
comfort,  we  should  say  tliat  he  ought  not,  qnaiuted  with  the  bar,  or  it  were  [JaJnl; 
br  his  orders,  to  expose  him  to  axttaor-  visible  through  the  water,  and  were, 
dinarf  haiards,  without  necessity,  though  moreover,  wide  and  safe,  tbe  direction  to 
tbey  he  incident  to  the  nature  of  Che  ser-  go  to  the  shore  would  of  itself  be  snfii- 
Tke;  and  that  when  be  does  expose  him  cieot.     It  r  '   '  '   '  <•      " 

to  such  baianla.  necessarily  or  properly,  that    the   i -   „ 

he  shoold  use  such  precautions,  by  in-  black,  ^ve  or  freeman,  if  be  had  com- 

stmctioDS  or  otherwise,   as  che  drcnm-  mon  sense,  would  not  go  from  the  bar 

stance*  seem  to  require,  and  as  a  man  of  into  tbe  deep  water,  and  Che  person  gi*- 

ordinary  prudence  would  use  in  so  expos-  ing    Che   order  wotild   not   be    bonnd   to 

ing  his  own  slave.    It  might  be  neceMory  anticipate  such  a  deviation,  and  either  to 

in  sending  him  Co  the  bottom  of  a  deep  forbid  it.  or  in  any   manner   to  guard 

*ell,  or  to  Che  eavea  of  a  steep  roof,  to  against   it.  but    mieht    pursue   his  own 

tie  a  rope  around  bis  waist.    But  if  he  employment.    Nor  do  we  inppoee  that,  if 

were  poasesaed  of  ordinary  intelligence,  be  knew  che  individual  to  he  a  swimmer, 

it  woald  not  be  required  that,  in  sending  and  saw  tbat  he  was  purposely  deviuiug 

him  acroaa  a  wide  bridge,  he  sbonld  even  from  the  bar,  with  the  view  of  swimming 

be  canlioDed  not  to  jump  or  &11  from  it.  a  few  yards  to  the  shore,  he  would  Iw 

Kor  if  there  were  a  ford  as  well  ss  a  hound  to  order  bim  back,  or  to  caution 

bridge  creasing  the  river,  both  ordinarily  him  asainst  it,  unless,  from  the  tempera- 

•ale,  and  with  each  ut   wbicb  tbe  slave  tnre  of  che  water,  or  some  other  fact,  he 

was  well  acquainted,  would  it  be  deemed  bad   reason   Co  apprehend  danger.    Tbe 

neeeaHi^  to  direct  him  to  take  the  one  direction  to  go  to  the  shore  on  snch  an 

and  avoid   the  other,  unleee  there  were  occasion  impTies,  without  more  said.  Chat 

some   cirenmscancee     known    or   appre-  be  should  go  by  Che  known  and  safe  wav. 

bended  at  the  time,  changing  che  nsnal  It  is  only  wben,  from  Che  uncertainty  or 

coDdiB'oD  of  (me  <w  the  otfiet.     Certainly  difficulty  of  the  way.  or  from  some  other 
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*124  occnrred  *when  the  servaDt  was  Id  the  discharge  of  his 
duty,  or  obeying   the   cominands   or   inBtructioos  of  his 

master,  express  or  implied.  When  not  so  employed,  the  pereoo, 
though  generally  a  servant,  does  not  then  stand  in  the  re- 

*  125   lation  or  act  in  the  capacity  of  a  *  servant  so  as  to  fasten  a 

liability  for  his  conduct  on  his  master;  and  a  master, 
therefore,  would  not  be  responsible  for  an  injury  committed  by 
a  servant  from  his  own  wilful  malice,  in  which  the  master  had 
no  share.  (2) 

If  the  loss  occur  through  theft  or  robbery,  or  the  injury  result 
from  violence,  the  hirer  is  only  answerable  when  his  imprudence 
or  negligence  caused  ur  facilitated  the  injurious  act.  If  a  bailee 
for  hire  sells  the  property  without  authority,  the  bailor  may  have 
trover  against  even  a  bond  fide  purchaser,  (a) 

When  the  thing  bailed  is  lost  or  injured,  the  hirer  is  bound  to 
account  for  such  loss  or  injury.  But,  when  this  is  done,  the 
proof  of  negligence  or  want  of  due  core  is  thrown  upon  the  bailor, 
and  the  hirer  is  not  bound  to  prove  affirmatively  that  he  used 
reasonable  care.(i) 

circDiDBtsDce,  there  maj    be   danger  io  iron  drill  waa  dropped  ioto  a  backet,  and 

Bxecu^DE  the  order  givea,  Ihnt  it  \a  Dec«»-  fell  thronf^b  the  vaJve,  and  split  the  skull 

vaj,  in  uie  exercise  of  ordinar;  care  or  of  the  aUve.  it  wu  hMd  to  be  a  wnnt  of 

diligence,  to  accompany  it  with  any  other  ordinarj  care.     Bilea  r.  Holmeg,  1 1  Ired. 

word!  or  acts  than  such  aa  are  eeseniial  L,  IS.     See  also,  aa  to  the  duties  and  rs- 

to  make  it  intelligible  and  practicable."  sponsibilities  of  the  biren  of  sIsTes.  Mc- 

This  point  is  well  illoatrated  also  by  the  Call  c.  Klowera,  li  Humph.  343;  Mima  v. 

caM  of  HeUhcock  d.  Penuinf^n,  11  Ired.  Mitchell.  I  Tex.  443;  Sims  c.  Chance,  T 

L.  640.    The  defendant  had  hired  of  the  Tex.   S61 ;  Mitchell  v.   Mima,  8  Tex.  6; 

pbiintiS  a  slave  bov,  about  tweWe  veaia  MclAuchlin  d.   Lorons.  3  Strob.  I»  SS; 

of  ace.  to  drive  a  whim  near  the  shift  of  Alston  v.  Balla,  7  Enj^.  (Ark.)  664;  Jones 

a  guld-mine.     The    bov,    while    working  r.  Ulam,  13  Ired.  L,  305. 

there  at  night,  being  without  an  overcoat,  (c)  Finucane    v.    Small.   I    Esp.  31S; 

had  gone  to  the  fire  to  warm  binuelf,  and  Foster  v.   Essex  Bank,    17    Mau.   479; 

onhiabeingcalled  toBtart  hishoise.being  Brind  v.  Dale,  8  C.  &  P.  307.    See  also 

drowsy,  fell  into  the  mine  and  waa  killnd!  Batt  ir.  Great  Western  Rulwav  Co.  7  B. 

ItwaiAcJd,  in  an  action  by  the  plaintiff  L.ftK443;  a,  c,  11  C.  B.  140.     But  bm 

to  recover  the  value  of  the  slave,  that  the  Sinclair  0.   Pearson,   7   N.   H.  SIS.    See 

defendant  was  bound  to  nse  auch  diligence  also.  unK,  toI.  i.  p.  *  109,  n.  [c), 

aa  a  man  of  ordinary  pmdence  would,  if  ('i)  Loeachmnn   p.    Macbin,   S  Stark, 

the  property  were  his  own  ;  that  aa  the  31 1  ;  Cooper  p.  Willoraatl,  1  C.  B.  672. 

alave  was  a  tational  beintt.  so  much  care  (6)  Beickman  v.  Shouae,  5  Rawle,  179; 

was  not  necessary  aa  would  be  required  of  CWk  v.  Spence,  10  Watla,  335  ;  Kanvan 

the   bailee    of   a   bmte   or    an  inanimate  c.  Caldwell,  7  Humph.  134;  Piatt  e.  Aib- 

thing;  that  as  the   plaintiS   had   let  the  hard,  7  Coiren,  400,  n.  (n);  Schmidt  n. 

alave  /or  this  very   porpoee,   he  mnat  be  Blood,  9  Wend.   368 ;  Foote  v.  Storr*,  a 

presumed  to  know  all  ibe  dangers  and  Barb.   3S6  :  Harrington   tt.  Snyder,  3  id. 

riaks  lucident  to  the  employment;  and,  380;    Claflin   e.   Meyer,  79    N.  Y.  SSO. 

therefore,  as  it  did   not   appoar  that  the  Thia  qaestion  was  very  thoronghlj  dis* 

nsoal  riaka  were  in  any  way  increased,  cussed  in  the  case  of  Logan  v.  Matthews, 

that  be  cDoId  not  recover.    But  where  a  6  Pa.  St.  417.    The  conrt  below  in  that 

slave  was  hired  to  work  in  gold-mines,  in  case  instracted  the  jury,  that  "  when  the 

which  wooden  hnckeCa  wore  used  for  rais.  bailee  retuma  the  property  in  a  damaged 

iuK  up  water  and    ore.    in  which  were  condition,  and  laiis.  either  at  the  time  or 

vdvea  for  letting  out  the  water,  and  an  aubsequetitlj,  to  give  any  account  of  the 
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tm.  zl]                                bailment.  *  126 

*Tbe  owner  must  deliver  the  thing  hired  in  a  condition    *  126 
to  be  used  as  contemplated  b;  the  parties ;  (c)  ^  nor  may  he 

nutter,  in  order  to  explain   how  it  oc-  burden  of  proof  of  negligence  is  on  the 

corred,  the  law  will  aathorite  a  preaoiap-  bailor,  and  that  proof  yntretu  of  the  lues 

tion  of  negligence  on  hi«  part.     But  when  ie  not  Bnfflcient  to  pat  the  bailee  od  hifi 

lie  giTte  an  accooat,  glthongh  it  may  be  a  defence.    The  position  that  we  are   now 

general  one,  of  the  cann,  and  Bhows  the  diw^uwing,  however,    iaclnde*  an   ingre- 

ottwion  of  the  iDJiiiy,  it  then  devolTSfi  on  dient  not  mentiooed  by  Judge  Siery  and 

the  plaintifi  to  prove  nesligeDCe,  nnikil-  od  which  it  turns ;  thU  is.  the  refosal  or 

fulness,  or    miKCondacE.      And   thia  in-  omiMioD  of  the  bailee  to  give  any  account 

■tmctioQ  vaa  htld  to  be  correct.     Coulttr,  of  the  manner  of  the  luas.  so  aa  to  enable 

J,    laid.    "  The    booki   are   extremely  the  bailor  to  shape  and  direct  hii  inqai- 

Deagre  a!  aathority  on  this  subject  in  riea  and  test  his  accuracy.    Judge  Slory 

the  oiwt  pnbandi  in  cases  of  bailment,  sajs,  there   are   dincrepaucieB  in  the  an- 

Bnt  reason  and  analogy  would  seem  to  thorities.     In  the  French  law,  as  stated 

establish  the  cnrrectoess  of  the  position  by  him,  j  411,  the  rale  is  different,  and 

of  the  court    below.     All    persons    who  the  hirer  ia  boand  to  prove  the  Iocs  was 

■Oad  in  fidodarr  relation  to  others  are  withoat  negligence  on  his  part.    And  he 

kmnd  to  the  observance  of  good  faith  cites  the  ijcottish  law  to  the  effect  that 

audcandor.    The  bailor  commits  his  prop-  if  any   speciQc  injury  has  occurred,  not 

srtv  to  the  bailee,  for  reward,  in  the  case  mamfeiils  the  result  of  accident,  the  onu* 

of  Diring.  it  is  tioe ;  but  npon  the  implied  pnAandi  lies  on  the  hirer  to  JDStify  him- 

nndertakiog  that  he  will  observe  due  care  self  by  proving  the  accident.     That  would 

in  iti  use.    The  property  is  in  the  pos-  be  near  the  case  in  hand,  because  the  io- 

MnioD  and   under  the  oversight  of  the  jury  here  was  not  manifestly  the  result 

bailee,  whilst  the  bailor  is  at  a  distance,  of  accident,  and  the   hirer  did  not  even 

Under  these    circamstanceii,   good  faith  explain  or  state    how   the  accident  oc- 

leijaiies,  that  if  the  property  is  returned  cnrred.    The  case  of   Ware   v.   Gay,  11 

in  a  damaged   coaditiou,  some  accouQt  Pick.  106,  seems  lo  have  a  strong  analogy 

rboDld  be  given  of  the  time,  place,  and  to  the  principle  asserted.    It  was  there 

manner  of  the  occnrrence  of  the  iDjury,  ruled,  that   where  a  public   carriage  or 

M  that  the  bailor  may  be  enabled  to  test  conveyance  is  overturned,  or  breaks  down 

lbs  accnnicy   of  the  bailee's  report,   by  without  an^  apparent  caose.  the  la*  will 

nitable  inquiries  in  the  neighborhood  and  implg  negligence,  and  the  burden  of  proof 

locality  of  the  injury.    If  the  bailee  re-  will  be  on  the  ownen  tu  rehnt  the  pre- 

tnniB  the  bnggy  (which  was  the  property  sumption.      The   pnmA    facU   evidence 

liireil  ID    thu   case),    and    merely  says,  arises  from  the  fact  that  there  is  no  ap- 
parent cause  for  the   accident     And  u 


'  Here  is  yoar  property,  broken  to  pieces,' 
what  would  bo  the  legal   and   lost  pre- 


the  caae  in  hand,  there  wan  no  apparent 
If  stolen  property  is  fonnd  cause)  nor  would  the  hirer  give  any 
lion  uf  an  individual,  and  he  account  of  the  ctuiM.  We  think,  there- 
will  give  no  manner  of  account  as  to  the  fore,  there  was  no  error  in  adding  tu  the 
nwsni  by  which  he  became  possessed  of  answer  the  qualification  or  expEanation 
it,  the  preaumption  is  that  he  stole  it  which  we  have  been  considering."  See 
bimself.  Thia  is  a  much  harsher  pre-  also  Skinner  v.  Loudon,  B.  &  S.  It.  Co.  3 
•omption  than  the  one  indicated  by  the  U.  L.  &  E.  3eo;  a.  c.  a  Exch.  787.  And 
eoort  in  thia  case.  The  hearing  of  the  in  Bosh  c  Miller,  13  Barb.  4B1,  where 
law  is  always  a^nst  him  who  remains  property  was  delivered  to  the  defendant, 
■ilent  when  justice  and  honesty  require  who  received  the  same,  and  engaged  to 
himlospeak.  It  has  been  ruled  that neg-  forward  it,  but  it  was  never  aoerwarda 
ligeooe  is  not  to  be  inferred,  unless  the  seen  nor  beard  of,  and  the  d^endant 
Hale  of  facta  cannot  otherwise  be  ex-  never  acconnted  for  it  in  any  way,  it  was 
pluned,  9  Eng.  Jur.  907.  But  how  can  held,  that  he  was  prima  /new  liable  for 
ibey  bo  explaiued,  if  he  in  whose  knowl-  the  goods  without  proof  of  negligence, 
e<lge  they  rest  will  not  disclose  them '  which  proof  could  not  be  required  UDte«8 
And  does  not  the  refusal  to  disclose  he  gave  some  account  of  his  disposition 
theni  justify  the  inference  of  n^ligence?  of  the  property. 

Jodge  Stars,  i"  hia  Treatise  on  Bailments.  (c)  Satton  u.  Temple,  19  M.  ft  W,  S2, 

1  110,  says,  that  it  would  seem  that  the  60. 

>  So  Mci  in  Fowler  V.  Lock,  L.  K.  10  C.  P.  90.  and  in  Home  n.  HeaMu,  IIS  Mas*. 
IIM,  where  the  plaintiff  recovered  tor  injiirieB  received  in  couaequence  of  the  onfttoeH 
ol  a  huite  {nrnuhed  hint. 
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interfere  with  the  hirer's  use  of  the  thing  while  the  hirer's  prop- 
erty in  it,  or  right  to  it,  continues.  (<!)'  Even  if  the  hirer  abuses 
the  thing  hired,  as  a  horse  hired  for  a  journey,  although  the 
owner  may  then,  as  it  is  said,  repossess  himself  of  the  thing,  if 
he  can  do  so  peaceably,  he  may  not  do  so  forcibly,  but  must  resort 
to  his  action,  (e)  And  if  such  misuse  of  the  thiug  hired  termin- 
ates the  original  contract,  the  owner  may  demand  the  thing,  and, 
on  refusal,  briug  trover ;  or,  in  some  cases,  he  may  bring  this 
action  without  demand.  (/) 
The  owner  is  said  to  be  bound  to  keep  the  thing  in  good  order, 

that  is,  in  proper  condition  for  use ;  and,  if  expenses  are 
*  127   '  incurred  by  the  hirer  for  this  purpose,  the  owner  must 

repay  them.  On  this  subject,  however,  there  is  some  un- 
certainty in  the  cases.  The  cases  usually  referred  to  on  thia 
point  relate  to  real  estate  ;(<;)  hut  the  hirer  of  land,  or  of  a  real 
chattel,  has  neither  the  same  rights  nor  obligations  as  the  hirer 
of  a  personal  chattel.  Perhaps  the  conflicting  opinions  may  be 
reconciled,  by  regarding  it  as  the  true  principle,  that  the  owner  is 
not  bound  (unless  hy  special  agreement,  express,  or  implied  by 
the  particular  circumstances)  to  make  such  repairs  as  are  made 
necessary  by  the  natural  wear  and  tear  of  the  thing,  or  hy  such 
accidents  as  are  to  he  expected,  as  the  casting  of  a  horse-shoe 
after  it  has  been  worn  a  usual  time ;  but  is  bound  to  provide  that 
the  thing  be  in  good  condition  to  last  during  the  time  for  which 
it  is  hired,  if  that  can  he  done  hy  reasonable  care,  and  afterwards 
is  liable  only  for  such  repairs  aa  are  made  necessary  by  un- 
expected  causes,  (A) ' 

(d)  Hickok  ''.  Back,  SI   Vt.  MB.    Tn  dtnugM  for  the  Ion  of  th«  dm  of  th* 

tbiit  cate  the  defendant  leased  to  the  plain-  hoTse  during  the  Msidne  of  tbe  terak. 
tiS  a  farm  for  one  yet,r,  and,  b;  Che  i^on-  it)  Lee  c.  AtkiDBun,  VeW.  ITS. 

tract,  was  to  provide  a  horae  for  theplaio-         (  /)  See  the  case  of  Fonldec  ».  Wil- 

tiff  to  use  npou  the  farm  during  tbe  term,  longhby,  8  M.  &  W.  S40,  as  to  what  will 

At  the  comtnenceinent  of  the  term   he  amount  to  a  convsnioD. 
famiHhed   a   hone,   but  took  him  ay/ay         {if)  Pomfret  p.  Rirroft,  I  Wnu.  Stuilid. 

and  HOld  him  before  the  expiration  of  the  SSI ';  Tavlor  b.   Whitehead,  Douf^l.  744 ; 

term,  without  providing  SDOther     It  waa  Cheetliam  d.  Bamwon,  4  T  R.  3i8 ;  Fer- 

helJ,  that  the  plaintiS  arqaired  a  Bpecial  gown  a. ,  3    £ip.    590;  Hoieefall  v. 

propeKy  in  the    hume,    by  the  bailment,  Mather,  Halt,  7. 

and  waa  entitled  ui  recover,  in  an  action  {h)  There  is  very  little  direct  anthor- 

uf  trover,   for  the   horse  au  taken  away,  ity  in  our  bouke  upon  this  qoeation.     In 

■  Id  Roberta cStnyvesant  Safe Depoeit Co  123 N.T.97itappearedthatthe plaintiff 
had  hired  a  safe  of  the  defendant.  The  plaintiff  placed  therein  certwn  U  S.  bonds 
and  other  sacnritiea.  A  police  captain  having  s  8e«rch  warrant  itating  that  certain 
U,  S.  bonds  had  been  uolen  and  were  concealed  in  the  phuatiS's  safe  was  allowed  by 
tbe  defendant  to  break  open  the  safe  and  remove  the  contents,  though  there  wag 
nothing  in  the  safe  described  in  the  warrant  except  the  U.  S.  bonds  and  tboee  were  not 
identified  by  namber.date,  issue  or  otherwise  as  the  stolen  property.  It  waa  held  that 
the  defendant  had  failed  to  exercise  proper  care,  and  was  Itahle  in  damafreti, 

^  Where  the  hirer  of  a  huree  with  the  owner's  knowledge  pliK«d  it  for  medical 
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On  the  part  of  the  hirer  there  is  an  implied  obligation  to  use 
the  thing  only  for  the  purpose  and  in  the  manner  for  which  it  was 
hired.(t)  And  if  he  uses  it  in  a  different  way  or  for  a  longer 
time,  it  is  held  that  be  may  be  responsible  for  a  loss  thence 
occurriDg,  although  by  inevitable  casualty,  (it)  In  general,  the 
hirer  must  in  no  way  abuse  the  thing  hired,  (j)  But  where 
hired  chattels  are  lost  during  a  *  miatiser,  it  seems  that  *  128 
trover  will  not  lie,  unless  the  owner  can  show  that  the 
misuser  caused  the  loss.  (&) 

The  hirer  must  surrender  the  property  at  the  time  appointed ; 
and  if  no  time  be  specified  in  the  coutract,  then  whenever  called 
upon  after  a  reasonable  time ;  and  what  this  is  will  be  determined 
m  each  case  by  its  nature  and  circumstances.  (/) 

By  the  contract  of  hire,  the  hirer  acquires  a  qualified  property 
in  the  thing  hired,  which  he  may  maintain  against  all  persons 

FOmfret  e.  Ricroft,  1  Wraa.  Sannd.  331,  S13;    Cotambiu  c.  Howard.  6  Ga.  SI3; 

Lord  Halt  Bays :  "  If  I   leod   a  piece  ot  Harrin^n  a.  bajder,  3  Barb.  380 ;  Booth 

plue.ud  oDvenant  bj  deed  that  the  part/  d.  Terrell,  16  Ga.  20.    In  the  case  of  Mnl- 

'i  lent  shall  hare  the  use  of  len  u.  Enslev,  8  Httrnph.  4SS,  the  defend- 


it,  jet  LI  the  plate  be  worn  out  by  ordi-    ant  having  hired  a  alare  of  the  plaintiff, 
narr  dw  and  weorinir  withant  my  fault,    for  Eaneru  and  coiumun  service,  set  him 
■  against  me."    to  blasting  rocks,  and  the  slaTe  while  so 


Bntthisia  onlv  a  dictum.    So  in  Tayloi  engaged  was  severelr  injured.    The  ci 

V.  Whitehead,  DougL  744,  Lord  Muni^d  A(/3  the  defendant  liable.  And  T-nU<i,J., 
nn,  ID  gnneial  terms,  that  by  the  com-  said :  "  We  are  of  opinion  that  the  em- 
moo  law  be  who  has  the  osa  of  a  thing  ployment  of  blasting  rocks  is  not  an 
evght  to  repair  iL  BqC  he  probablj  bad  ordinary  and  nsoal  one ;  that  it  is  at- 
Us  mind  upon  real  property.  Id  the  tended  with  more  pemonal  daogei  than 
esse  oE  Isbell  v.  Norvell,  4  Gratt.  176,  it  is  common  to  the  usual  vocations  of  life ; 
ii  Md,  that  where  the  hirer  ot  a  slave  and  iliat  a  bailee  who  has  hired  a  negro 
pais  a  physician  for  attendiog  oa  the  for  geoeial  and  common  service,  has  no 
ibie  while'  he  is  hired,  he  i«  entitled  Co  right  tu  enipl<iy  him  in  soch  an  occapa- 
hsre  the  amnnnt  repaid  him  by  the  owner  tiun  without  the  consent  of  his  owner." 
of  the  slave.  Bat  iu  the  ca«e  of  Haddiug  Bat  in  the  case  of  McLauchlin  d.  Lomaa, 
>.  Hall,  1  Bibb,  536,  Che  same  question  3  Scrob.  L.  85,  where  a  negro  was  let  Co 
wn  decided  the  other  way,  after  a  care-  hire  as  a  house  carpenter,  and  was  em- 
fol  examination  of  Che  authorities.  It  is  ployed  by  the  hirer  in  his  shop,  where  he 
impossible  to  say  with  certainty  what  the  carried  on  the  business  of  a  house  car- 
trae  mle  of  law  is,  antil  we  have  further  penter,  and  where  his  worluneu  wera  ac- 
adjndicatioQ.  Bat  it  seems  to  be  certain,  customed  to  use  a  steam  ci^cala^Baw, 
that  the  hirer  of  an  animal  is  bunnd  to  when  necessary  for  their  work  at  the 
bw  the  expense  of  keepiDg  it,  nnless  bnsineu,  and  the  negro,  while  at  woric  at 
then  is  an  agreement  to  the  contrary,  the  saw,  received  wounds  of  which  he 
Seg  Handfurd  d.  Palmer,  S  Br.  &  B.  359.  died,  and  in  an  action  by  the  owner  to 
(i)  Dnncaa  B.  Railroad  Co.  3  Ricli.  L.  recover  the  value  ot  the  slave  from  the 
413 ;  Colambos  v.  Howard,  6  Ga.  SIS.  hirer,  the  jury  gave  a  verdict  for  the  de- 
(ii)  Lewis  D.  McAfee,  3S  Ga.  465,  fendant,  the  conrt  refnsed  to  granC  a  new 
I;'}  Homer  r.  Thwing,  3  Pick.  49S ;  trial.  Rickardion,  J.,  dissent^. 
RMch  D.  Ilawes,  13  id.  136 ;  Wheelock  v.  [k)  Harvey  v.  Epes,  Vi  Gratt.  193. 
Wheelwright,  5  Mass.  104  ;  De  Tollsnere  (()  See  Esmay  v.  Fanning,  9  Barb, 
".  Fnilec,  1  So.  Car.  Const.  Rep.  118;  176. 
Ihuian  0.  Railroad  Company,  S  Rich.  L. 

X  lac  his  serricea  in  an 
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except  the  owner,  and  againet  him  so  fat  as  the  terms  &nd  coodi- 
tions  of  the  contract,  express  or  implied,  may  warrant  (m)  During 
the  time  for  which  the  hirer  is  entitled  to  the  use  of  the  thing, 
the  owner  is  not  only  bound  not  to  disturb  him  in  that  use,  but 
if  the  hirer  returns  it  to  the  owner  for  a  temporary  purpose,  he  is 
bound  to  return  it  to  the  hirer.{ji)  But  if  e  bailee  of  any  chattel, 
without  authority,  mortgage  it  to  secure  his  own  debt,  and  the 
mortgagee  takes  possession,  the  owner  may  have  an  action  there- 
for without  any  demand,  (o) 

It  is  held,  that  if  a  hirer  fastens  hired  chattels  to  real  estate, 
in  such  a  way  that  they  cannot  be  removed  without  injury  to 
the  real  property,  a  purchaser  of  the  land,  without  notice,  holds 
the  chattels,  and  the  owner  of  them  must  look  to  the  hirer  for 
compensation.  (;>) 

The  letter  for  hire  acquires  an  absolute  right  to,  and  property 
in,  the  compensation  due  for  the  thing  hired ;  and  this  compensa- 
tion or  price,  where  not  fixed  by  the  parties,  must  be  a  reasonable 
price,  to  be  determined,  like  the  time  for  which  the  thing  is 
hired,  by  the  nature  and  circumstances  of  the  case. 

•  129        'The  contract  of  hire  may  be  terminated  by  the  expira- 

tion of  the  time  for  which  the  thing  was  hired,  or  by  the 
act  of  either  party  within  a  reasonable  time,  if  no  time  be  fixed 
by  the  contract  Or  by  the  agreement  of  both  parties  at  any  time. 
Ot  by  operation  of  law,  when  the  hirer  becomes  the  owner  of  the 
thing  hired.  Or  by  the  destruction  of  the  thing  hired.  If  it 
perish  without  the  fault  of  either  party,  before  any  use  of  it  by 
the  hirer,  he  has  nothing  to  pay;  if  after  some  use,  it  may  be 
doubted  how  far  the  aversion  of  the  law  to  apportionment  would 
prevent  the  owner  from  recovering  pro  tanto  ;  probably,  however, 
where  the  nature  of  the  case  admitted  a  distinct  and  just  appor- 
tionment, it  would  be  applied,  (y)  Either  party  being  in  fault 
would  of  course  be  answerable  to  the  other.  And  the  contract 
might  provide  for  the  contingency  of  the  destruction  of  the  prop- 
erty in  any  manner. 

Goods  are  often  hired  in  connection  with  real  estate ;  as  where 
one  hires  a  house  with  the  furniture  therein,  or  a  room  with  its 

(n)  See  Hickok  v.  Bnck,  SS  Vt.  \*9,  the  period  of  his  serrice,  im  th«  tollow- 

dutd  onfe,  p. '1ST.  n.  (rj).  mg  oues.    Geor^  v.  Elliott,  3  Heo.  & 

rn)  Roberta  d.  Wyatt.  3  Tannt.  S6B.  M.  5;   Williuns  v.  Holcombe,  1  N.  Ctr. 

\o)  Staalej  v.  Gaylord,  I  Ciuh.  S36.  Law  Hep.  .^63;  Bamt  t>.  ParneU,  3  Bailej 

[v)  Frratt  v.  The  SnlliTan  Company,  4S4;  Reddiag  u.  Hull,  1  Bibb,  536;  Har- 

S  HOI  (H.  Y,).  ue;  B.  c.  7  id.  S39.  rison  c.  Mnrrell,  5  Monr.  3S9;     Padj^eon 

(9)  See  Harrington  b.  Snyder,  3  Barb.  v.  TeaM.  9  Mo.  867 ;  Collins  v.  Woodrnil, 

3S0.     As  to  apportioDmeDt  in  caaea  of  4  Eug.  (Atk.)  463. 
bind  ^vea,  where  the  alare  diea  during 
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foniitiue.  But  although  the  clauses  respecting  such  hire  of  chat- 
tels may  form  a  part  of  a  contract  coDcemiog  real  estate,  they  are 
construed  and  governed  by  the  principles  of  the  law  of  personalty. 
It  sometimes  happens  that  parties  seek  to  give  to  other  con* 
tracts  the  appearance  of  a  contract  to  hire ;  or  that  they  wish  to 
make  use  of  a  contract  to  bir«,  for  purposes  usually  accomplished 
by  other  means.  Thus,  suppose  a  person  about  to  open  a  board- 
ing-house, and  needing  furniture,  and  proposing  to  buy  the  same 
in  whole  or  in  part  upon  credit.  The  seller  is  willing  to  trust, 
if  be  can  have  the  security  of  the  property  itself ;  but  if  he  does 
this  by  sale  and  mortgage  back,  it  must  be  recorded,  and  an 
equity  of  redemption  attaches.  To  avoid  this,  he  makes  a  lease 
of  the  furniture  to  the  other  party,  say  for  one  year,  and  the  lease 
contains  a  provision  that  the  lessee  may  buy  the  same  by  pay* 
log  a  certain  price  therefor,  at  certain  times.  The  lessee 
•takes  the  property  into  his  house,  and  a  creditor  without  *  130 
notice  attaches  it  as  his  property.  The  questioti  has  some- 
times arisen  under  these  circumstances,  whether  this  is  not  in 
lav  a  sale  with  mortgage  hack ;  and  whether  the  attempt  of  the 
parties  to  avoid  the  notice  of  record,  with  the  permission  of  the 
original  owner  to  let  the  proposed  purchaser  take  open  possession 
without  giving  any  notice  of  his  rights,  does  not  lay  him  open  to 
lose  the  property  if  a  bondjide  creditor  of  the  hirer  takes  it  by  at- 
tachment The  question  is  one  of  mixed  law  and  fact  We  do 
not  think  that  the  law  attaches  to  such  a  transaction  an  absolute 
presumption  of  fraud ;  and  unless  the  circumstances  are  such  that 
the  jury  can  infer  fraud  from  them,  actual  or  constructive,  the 
title  of  the  original  owner  of  the  furniture  would  prevail.  This 
^estion  has  arisen  once  or  twice  at  niai  priug,  but  we  do  not 
know  that  it  has  been  authoritatively  decided  by  courts  of  law, 
sitting  in  banc. 

LocATio  OPERis  PACiENDL  The  cascs  in  which  the  bailee  is  to 
do  some  work  or  bestow  some  care  upon  or  about  the  thing  bailed, 
may  be  conveniently  divided  into  those  where, 

1.  Mechanics  are  employed  in  the  manufacture  or  repair  of 
the  article  bailed  to  theno. 

2.  Warehouse  men  or  wharfingers  are  charged  with  the  custody 
of  the  thing  bailed. 

3.  Postmasters  receive  letters  to  be  sent  as  directed. 
1   Innkeepers  receive  guests  and  the  goods  of  guests. 

Where  mechanics  are  employed  to  make  up  materials  furnished, 
or  to  alter  or  repair  a  specific  thing,  the  contract  is  one  of  mutual 
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benefit,  and  only  ordinary  care  is  required.  But  thia  care  may 
vary  much  in  different  casea  Common  wood  may  be  given  to  a 
carpenter  to  make  a  common  box.  A  cbronometer  may  be 
delivered  to  a  watchmaker  to  be  cleaned  or  repaired.  A  diamond 
may  be  given  to  a  lapidary  to  be  cut  and  polished.  The  care 
required  in  these  cases  is  very  different ;  but  it  is  always  ordinary 
care;  that  is,  such  a  care  as  a  person  of  ordinary  caution  and 
capacity  would  take  of  that  specific  thing.'  So  of  the  skill 
required.  A  person  who  receives  a  chronometer  to  repair,  and 
undertakes   the   work,    warrants    that  he   possesses    and 

*  131    *  will  exert  the  care  and  the  skill  requisite  to  do  that  work 

properly,  and  to  preserve  the  article  safely.  If,  however, 
one  chooses  to  employ,  on  a  work  requiring  great  and  peculiar 
skill,  one  whom  he  has  reason  to  know  to  be  deficient  iu  that 
skill,  be  can  have  no  remedy  for  the  want  of  it.(r) 

The  obligations  of  the  workman  are,  to  do  the  work  in  a  proper 
manner,  and  at  the  time  agreed  on,  or  in  a  reasonable  time  if 
none  be  specified ;  to  employ  the  materials  furnished  in  the  right 
way ;  and  not  only  to  guard  against  all  ordinary  hazards,  but  to 
use  the  best  endeavors  to  protect  the  thing  delivered  to  him 
against  all  peril  or  injury.  And  he  should  do  the  work  himself, 
where,  from  the  circumstances,  it  may  be  presumed  that  the  per- 
sonal ability  or  skill  of  the  workman  is  contracted  for. 

The  workman  has  a  special  property  in  the  thing  delivered  to 
him,  and  may  maintain  an  action  against  one  who  wrongfully 
takes  it  from  bis  possession.  If  it  perishes  in  hie  hands,  without 
his  fault,  the  owner  loses  the  property.  And  from  the  authorities 
it  might  seem  that  the  owner  is  also  bound  to  pay  pro  tanto  for 
the  work  and  labor  already  expended  upon  it  (where  the  contract 
does  not  provide  otherwise),  as  well  as  the  materials  used  and 
applied,  (s)  We  doubt,  however,  if  the  practice  in  this  country 
be  altogether  so ;  it  is  certain  that  a  distinct  usage  to  the  con- 
trary would  control  any  such  rule ;  (t)  and  without  asserting  that 

(r)  FeIC  f.  School  DtBt.  it  Vt.  S9T.  to  the  eCtect  that  the  workm&D  wu  not 

jt)  Menetoneu.  Athswes.SBurr.lSSZ;  entitled  to   be  paid  nntil  his  work  wai 

Wilson  V.  Knott.  3  Humph.  473.    See  also  flniiihed,   would    preveut    his    recovering 

Brumby  f.  .Smith,  3  Ala.  123,  for  hiB  vork  and  labor  on  an  article  ac- 

(0  It  would  seem  from  Gillet  v.  Maw-  cidentallj'  destroyed  while  Che  work  was 

man,  1  Taunt.  137,  that  a  )(ea«i«l  utsge,  goiag  on. 

'  One  hiied  to  work  upon  chattela  moat  exercise  reuonable  or  ordiniuy  care  in 
reward  to  them  and  is  liable  for  only  that  degree  of  dlliKence.  Rnssell  d.  Koehler,  SB 
Ilf459;  Halyard  I*.  D«chelman,S9  Mo.  499;  BluTdv.Da[r,ST  N.  Y.  S36:  Kelton  v. 
Tavlor.  II  Lea,  264.  The  rule  is  similar  in  Ihe  case  of  afisten  of  horsea  or  cattle. 
Sm'ith  i>.  Cook.  I  Q.  B.  D.  79 ;  McMahon  i>.  Field.  T  Q.  B.  D.  591 ;  Mansfield  e.  Cole, 
61  III.  l9IiMaraard  c.  Buck,  100  Uaas.  40;  McCarthy  i>.  Wolfe,  40  Mo.  5S0;  EaWinui, 
p.  Fattenon,  38  Vt.  I4G. 
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Ibeie  is  any  such  established  usage,  wa  think  that,  general;, 
where  an  owner  leaves  a  chattel  with  a  workman  who  is  to  labor 
Dpon  it,  and  the  chattel  is  accidentally  destroyed  when  this  labor 
has  been  partially  performed,  each  loses  what  each  one  has  in  the 
thing  destroyed ;  the  owner  his  property,  and  the  workman  hie 
labor.  If  the  thing  perishes  from  intrinsic  defect,  the  reason 
for  requiring  pro  tanto  compensation  from  the  owner  would  be 
stronger. 

Where  the  workman  is  employed  to  make  a  thing  out  of 
bis*  own  materials,  it  is  a  case  of  purchase  and  sale,  or   *  132 
hiring  of  labor,  and  not  of  bailment.     But  if  the  principal 
materials  are  delivered  to  the  workman,  this  is  a  case  of  bail- 
meat,  although  he  has  to  add  his  own  materials  to  them.(u) 

fx)  Menitt  o.  Johnson.  7  Johna.  473.  it  wai  iateoded   to  be  made.     Bat  it  is 

lliB  mbject  was  thorouKhljr  tjisciuwed  in  eqoatty  clear,  lui  a  geoeral   pFOpoaitii>n, 

the  cue  of  Gregory  v.  Istryker,  2  Denio,  tlutt  where  the  owuer  u[  a  damageil,  oc 

US.    Itwaa  an  action  ol'tnepaas  fur  a  woro-ont  artide  delivere    it    to   another 

ngao,  and   the  defendant,  who  wai  a  peison  to  be  repaired  aod  renovated   by 

cotutable,    justified    the    seiznre    □[    it  the  labor  and  materials  of  the  latter,  the 

nnder  an  cxecDtiua    affaiiiBt  ope  Koaa ;  property  in  the  artii^le,  as  thna  repaired 

ud  the  qaestioD  waa,  whether  the  wa^^on  and  improved,  is  all  along  io  the  original 

wbea  taken   bv  the  defendant  belonged  owner,  for  whom  the  repairs  were  made, 

lo  the  ptaintifi  or  Rose       ]t  apposed  and    not  in  the   peisoa    making    them, 

that  the  wagon  in  qaeetion  formerly  be-  The  BKreemeDt  io   guch  case  ia   but  an 

loogedtothe  plaintiff,  and  that  he  made  evmf-a»,y   coDtract  of  bailment  —  locaiia 

acuntract  with  Rose  to  repair  it  for  him.  operii  Jacitiidi ;  aod  the  original  owner,  m 

Bafore  the  wagon  waa   repaired   it  wa»  br  from  loainii;  his  genenl  property  in 

worth  bat  little,  except  tbe  iroD ;  Dime  of  tbe   thing  thna  placed   in  the  hands  of 

■be  wooden  part  was  used  in  the  repara.  another  person  to  be  repaired,  acquires 

tion,   exce^    the    tongue    and    eveaar  that  right  to  whatever  acceseoriol  addi- 

When    fiaiibed    it  was   worth  tSO,  and  tious  are  made  in  bringing  it  to  'M  new 

Rose's  account  for  repairs  amonuttid  to  and  improved  condition.    Nor  am  I  aware 

176,50     The  defendant  took  the  wagon  that  in  this  class  of  cases  it  is  at  dl  im- 

in  the   posseseiuQ  of   Rose   immediately  portoat  what   the  valne   of   the   repairs, 

after  it  was  completed,  and  sold  it  oo  the  actual  or  comparative,  may  be.     No  case 

eiecDtioQ.      Upon  these  facts  the  court  is  referred  to  which  proceeds  on  that  dis- 

iild,  that  the  property  in  the  wagon  still  tinction,  our  any  writer    by  whom    it  is 

continned  in  the  plaintiff.    And  Btardstey,  adverted    to   as   material.      If  we   adopt 

J.,  Mid,  "As  the  valne  of  tbe  new  ma-  this  distinction,  what  Bball  he  its  limit ^ 

leriab  and  labor  used  and  employed  in  The  general   property   must    be  in  one 

tepairing   or   recozistmeting  the  wagon  party,  to  tbe  excln^ion  of  the  other,  for 

greatly  exceeded    that  of    the   old    ma-  surely  they  are  not  tenant!!   in  common 


tMiali  used  in  the  operation,  it  was  [n  the  thing  repaired.  Shall  we  then  say 
Dtged  that  this  was  really  a  contract  that  where  the  value  of  the  repairs  falU 
nth  Roue  to  make  a  new  wagon,  and    below  that  of  the  dilapidated  article  o 


sot  for  the  repair  oC  an  old  one ;  and,  which    they    were    made,    the    original 

ihsietore.  as  must  of  the  materials  were  owner  has  title  to  the  article  in  its  im- 

fnraished  by  him,  his  right  of  propertr  proved  condition,  and  vice  etnS,  where 

in  the  vehicle  would  cunlinne  until   its  they  exceed  it  in  value,  title  to  the  ar- 

comiJetioD  and  delivery  nnder  the  L-on-  tjcte,  as  repaired  and  improved,   passes 

tract.    No  donbt  where  a  manufacturer  over  to  the  person  by  whom  the  repairs 

or  mechanic  agrees  to  construct  a  par-  ware  made  ?      Such  a  rule   would   cer- 

ticDlar  article  out  of  his  own  materials,  taiuly   be    plain    enough,   and    probably 

ormt  of  materials  the  pincipal  part  of  might    be   applied,  without   great   ditfi- 

wbich  are  hia  own,  the  property  of  the  ctUty,  to   any   particular   case.      But    it 

anicls.  until  its  completion  and  delivery,  wmud  be  found  to  give  rise  to  a  vanetj 

ii  b  him,  and  not  in  tbe  penon  for  whom  of  queations  never  lieurd   of  in  actions 
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*133  'Where  materials  are  delivered  to  a  workmao,  and  a 
fabric  is  to  be.  returned  by  him,  made  at  his  own  election, 
eitber  of  those  materials  or  of  similar  materials  of  his  own,  as  if 
a  certain  weight  of  silver  be  given  him,  to  be  returned  in  the 
form  of  a  silver  goblet,  or  a  certain  quantity  of  wheat  to  be 
tetumed  in  flour,  some  difficulty  has  arisen,  and  some  conflict  of 
opinion.  We  should  regard  such  a  contract  iiot  as  a  locatio  operis 
faeiendi,  but  as  creating  an  obligation  of  a  different  character  on 
the  part  of  the  workman ;  one,  indeed,  more  similar  to  a  debt 
If  the  contract  expressly,  or  by  a  clear  implication,  imported  that 
the  fabric  to  be  returned  should  be  made  specifically  of  the  very 
material  delivered,  then,  if  the  material  should  perish  or  be  lost 
without  the  fanlt  of  the  workman,  it  would  be  the  loss  of  the 
owner.  In  the  former  case,  where  the  workman  was  at  liberty 
to  use  what  materials  of  like  quality  he  would,  those  delivered 
to  him  would  be  regarded  only  as  a  partial  payment  in  advance 
for  the  thing  to  be  made  and  delivered  to  him  who  advanced  it, 
and  the  workman  would  be  still  bound  to  make  and  deliver  this 
article,  {v) 

groiriDi;  oDt   of   tfae   reparation   of   de-  for  Aveiy  five  bnnheb  of  wheat.    The  d«- 

Cftjed  or  injared  article! ;   and   the-  role  tendant  mixed  the  plaiotiffB  wheat  with 

itself,  I  urn  penoadad,  has  Dot  ao  mach  the  mass  of  wheat  of  Che  same  quality  be- 

aa  the  Bhadow  of  aathoritv  for  ita  sup-  longing  to  hinuelf  and  othen  ;  but,  before 

rt.  There  are  a  niDtlituile  of  inEtaocee  the  floar  wm  delirered  to  the  plaintiff, 
whlc^h  the  expeaBe  of  proper  repair*  the  miU  of  the  defendant,  with  all  itacOD- 
greatly  exceed*  the  value  of  the  article  tents,  wheat  and  tlonr,  wu  entirely  de- 
on  which  they  tre  made.  It  is  bo  in  the  itro/ed  hy  flre  from  some  anknown  cattte. 
lowly  operation  vf  footinf;  an  old  pair  of  and  without  any  faalt  or  negligence  on 
boot«,  and  not  nnfreqaentlv  in  repairing  the  part  of  the  defeedaat.  It  waa  Aeld, 
a  broken-down  carria^.  The  ptiociple  that  the  defendant  waa  not  responsible 
contended  fnr  by  the  defendant  ia  not  for  the  Ion  of  the  pltUntiS's  wheat,  there 
DMSBsary  tor  the  aecnrity  of  the  mechanic  being  no  contract  of  sale  by  which  the 
by  whom  the  repairs  are  made.  He  haa  nruperty  was  transferred  to  the  defendant. 
alien  for  his  laburand  materials,  and  may  This  case  was  decided  in  the  year  1831. 
retain  possession  until  his  jnst  denuuids  A  few  months  afterwards  a  case  was  de- 
are  satisfied.  This  affords  ample  prolec-  tided  the  same  way  by  the  court  of  Ap- 
tion  to  the  mechanic.  And  who,  let  ma  peals  of  Vireinia,  on  a  somewhat  simi- 
ask,  ever  heard  that  this  lien  waa  limited  lar  state  of  hcta.  Slaughter  c  Green, 
to  repairs  which,  in  valoe,  fall  below  that  1  Rand.  fVa.)  3.  In  \Sib,  the  question 
of  the  ariginal  article  un  which  they  are  came  np  in  Indiana  in  the  esse  of  Kwiuf; 
ntade?  Yet  this  limitation  must  neces-  v.  French,  1  Blackf.  3M.  The  facts  of 
sarily  exist,  if  the  ground  assumed  hy  the  the  case  were  almost  identical  with  those 
connsel  for  the  defendant  is  well  taken."  in  Seymonr  o.  Brown,  aod  the  court  held. 
See  also  McConibe  n  New  York,  At.  R,  B.,  that  the  plaintiff  was  entitled  Ui  recover. 
SO  N.  T.  495;  Amott  r.  Kansas  Pacific  Seymour  ».  Brown  having  been  citeil, 
R.  K.  19  Kan.  es.  Blackford,  J.,  said .  "  That  decision,  it  i« 
(r)  This  Hubject  has  been  rery  much  admitted,  cannot  be  reconciled  with  ours , 
discussed  within  the  last  Tew  vaars,  espe-  but  as  au  independent  tribuaal,  we  most, 
daily  in  the  courts  of  New  York.  The  after  conaniting  the  authorities  within  onr 
earliest  case  that  we  have  seen  is  that  of  reach,  determine  for  ouiselvea  as  to  what 
Seymour  v.  Brown,  19  Johns,  44,  There  the  law  is,  however  nnplesMnl  il  may  be 
the  plaintiff  sent  to  the  defendant,  a  mil-  to  differ  from  a  court  bo  Bminentlj|  dia- 
ler, a  quantitv  of  wheat,  to  be  exchanged  tingnished  as  that  of  New  York."  In 
for  flunr  at  the  rate  of  a  barrel  ot  (toai  1827  came  the  case  ot  Hurd  *.  W«M,  7 
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'Closelj  connected  with  these  questions,  and  indeed   *134 
sometimes  identical  with  them,  are  those  which  arise 

Cowen,  753.    In  (bat  cMe  the  defeoduit  I&.   aoO;   Powder  Co.  t>.  Burkliardt,  97 

had  let  B  nnmber  of  sheep  to  one  Dayton,  U.   S.   110.     [Id  Vennoot,   coDtrorj  ile- 

and  Usvlon,  while  thB  sheep  were  iu  his  cutioDB  to  Hnrd  r.  West,  lupro,  hoTe  been 

poanawoo,  hid  >uld  [bem  to  Che  plaiDtiS.  nmde,  Qiaat  b.  Kiug,  U  Vt.  3ET ;  Smith 

And  tbe  qaeatioo  was,  whether  the  prop-  c.  Nilee,  SO  Vt.  315  ;  UuwDer  u.  UowelJ, 

tjtj  in  the  aheep  was  io  Dayton,  bo  that  SS   Vt.  847.1     A   ■imilar  rule  was  laid 

be  could  tianafer  them  to  the  plaiotiff.  down  in  BoBDin  d.  Merry,  3  Maaon,  ITS. 

WaodiBorli,  J.,  in  remarking  npon  the  eri-  In  that  case  A  deliverod  yarn  to  B  on  a 

deuce,   which   was    somewnat  oncertain,  contract  that  the  inme  ghonld  be  manu- 

■■id :  "  It  aeema  to  me  the  Srat  qneMtun  factured  into  plaids.     B  was  to  find  the 

uJittheT  tlie  iiltKlical  ihttp,  if  ihei/ lar-  filiiag,  and  was  to  weave  so  many  yards 

..  , J  _A _  _  g£  jj;^  _,_.j.   ..  ,.   .__. J     __ 


victd,TDrrttob»rtt»nied,ori»ttant  num-    of  the  pltudi  M  15  cents  per  yard,   i 

I       ...     .   ...J  .J- J  _.  _r....    f_  .L.     -I  ^  j),g  y^ne  of  the  yarn  u 

ir  poond.     It  yiaa  held,  that,  by 


htr  of  iltap,  and  of  at  good  qaalita.   In  the    were  equal  b 
*-^  -.--  tiila  would  still  We  —      


tinned  in  the  defendant  below,  with  the  the  delivery  of  the  yarn  tu  B,  the  piop- 

light  to  aasert  it  when  the  period  of  let-  erty  thereof  vested  in  liioi.    On  the  uther 

ting  expired,    [f  the  terms  of  the  letting  hand,    in   King   v.   Humphreys,   10    Pa. 

were  ai  in  the  second  case,  or  in  the  alltr-  S17,  where  rags  were  delivered   by   the 

Mfitw,  the  right  of  the  defendant  below  plaintiff  Co  the   defendant  eC  a  certain 

terted  in  contiact ;  f or  he  was  not  anthor-  price,   under   a  special    contract,  to    be 

tied  to  claim  the  identical  sheep."    Sey-  made  into  paper,  which   was  to  be  re- 

atoor  r.  Brown  was  not  cited  ur  alluded  turned  at  a  certain  price,  —  the  difference 

to,  either  by  the  counsel  or  the  conrC,  in  Co  be   luiid   by   a  note ;  and  ;>aper  was 

Hnnl   n.'  West;  bnC  the   reporter,  in  a_  manufacCored  oat  of  the  identical  rags; 

learned   note,  in  which   he  discuseei  the'  it  was  held,  that  the  property  in  the  rags 

qaeation.  con^den  the    former   as  suh^  and  paper  cootinned  in  the  plaintiS.    Bat 

■tnatially  overmled   by  the   latter,  and  it  appeared  that  this  was  the  usual  mode 

such  would  seem  to  be  the  case  from  the  in  which  the  trade  made  cotitracca  fur 

langniwe  which  we  have  quoted.    After-  working  rags  into  paper ;  and  the  court 

warils  in  1839,  the  precise  iiueetion  passed  seemed  Co  puC  their  decisioo  upon  the 

■pan  in  Seymour  b.  Browu  came  op  again  ground  tliaC  che  plaintiff  was  entitled  to 

in  che  same  conrt,  in  Smith  v.  Clark,  21  receive  the  paper  made  of  the  identical 

Wend.  83.  iu  which  the  former  case  was  rags  delivered.     If  this  was  thegroond  of 

conaideied   by  the  court,  and  overruled,  the  decision,  Che  case  does  not  conSict 

SiDce  that  tinie  the  courts  of  New  York  with  what  we  have  stated  to  tie  the  es- 

hate  oniformly  held  llie  law  as  we  have  tablished  rale ;  the  question  in  Che  case 

stated  in  che  text.    See  Pierce  n.  Schenck,  was  one  of  const  ruction,  anil  iC  resembled 

A  Mill  |N.  Y.),  128;  Baker  v.  Woodruff,  S  in   this  respect  the  case  of   Mailory   n. 

Barb-  520 ;  s.  c.  non.  Norton  u.  Woodruff,  Willis,  already  cited.    In  that  cose  the 

SComst.153;  Mailoiy  c.  Willis,  4  Comst.  plaintiff  agreed  t«  deliver  good  merchant- 

76.     In  this  last   case,  the   rule   as   now  alile  wheat  ac  a  flouriug  mill  carried  on 

held  was  very  clearly  stated  by  Bronion,  by  the  defendant,  '*  Co  be  inaunfactnred 

C.J.    "  The  distincCion,"  says  he.  "  which  into  flour."      The    defendant  agreed   Co 

will   be  foDud  to  nm  through    all   the  deliver   196  pounds   of   superflue    flour, 

MUborities  on  this  subject,  with  the  ex-  packed  in  barrels  to  be  furnished  by  the 

ceptton  of    two  cases  which  have   been  plaintiff,  for  every  four  bushels  and  fif- 

uverraled,  is  this :    when    the    ideotical  teen   pounds  of  wheat.     He  was   to   be 

thing   delivered,  though   in   an   altered  paid  sixteeu   cents  per   barrel,  and   two 

form,  is  to   be   restored,  the  contract  is  cants    extra,  in   case   the   plaintiff   made 

one  of  bailmeat,  and  the  title  to  Che  prop-  one  shilling  neC  proflt  on  each  barrel  of 

enj  is  not  changed.    Bat  when  there  is  flour.     The  defendant  was  to  guarantee 

lO  obligation  to  restore  the  specific  article,  the  inspection.    The  plaintiff  was  ~    ''  — 


>t  liberty  to  returu  an-  the  "  offals  or  feed,"  which  Che 

other  thing  of  equal  value,  he  becomes  a  was  to  store  until  sold.     It  was  Arid,  that 

detitor  to  make  the  return,  and  the  title  Che  contnKC  imported  a  bailment  of  the 

to  the  property  is  changed  ;  it  is  a  sale."  wheat,  and  not  a  sale,  and  therefore  that 

'rhe  same  doctrine  is  held  in  the  cases  of  the  plaintiff  might  maintain  replevin  for 

Wadsworth  r.  Allcou,  3  Seld.  64 ;  Foster  a  portion  of  the  dour  manufactured  from 

e.  Pettibone,  3  Seld.  433;   Chase  v.  Wash-  the  wheat  delivered  under  the  contract, 

bnm,  1  Ohio  St.  244;  Hyde  f.  Cookson,  But  Bromoa,  C.  J.,  and  Harrii,  J.,  dis- 

al   Baib.   tS;    JotmsMHi   «.  Browne,  37  aenced  from  the  indgment  of  the  coni^ 
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*135  wheo  property  ia  'claimed  by  acceiaion,  or  fay  the  right 
which  the  owner  of  property  has  to  whatever  other  prop- 
•136  erty  becomes  inextricably  added  •to,  or  combined  with 
it ;  either  naturally,  as  by  vegetable  or  animal  growth  or 
increase ;  or  artificially,  ns  where  a  person  makes  a  new  article  by 
adding  to  his  own  materials  those  of  another;  or  by  adding  to 
the  materials  of  another,  hia  own  labor.  And  again,  similar  to 
these  questions  are  those  which  arise  from  the  confusion  of 
goods,  when  the  property  of  two  or  more  persons  is  inseparably 
and  nndistinguishably  mingled. 

In  the  two  preceding  notes,  we  have  given  the  principal  Ameri- 
can cases  which  bear  in  fact,  thongh  not  always  in  name,  upon 
these  questions.  It  will  be  seen,  that  it  must  be  difficult  to  draw 
distinct  and  certain  rules  of  law  from  this  adjudication.  It  may 
be  said,  however,  that  neither  the  English  nor  the  American  law 
permits  a  man  to  claim,  hy  accession,  the  property  of  another,  if 
the  claimant  originally  took  the  property  wrongfully,  and  as  a 
trespasser.  (u>)  Uut  if  one  honestly  receives  goods  under  a  con- 
tract and  with  a  design  to  increase  their  value  by  his  own  labor ; 
and  after  doing  this,  subjects  himself  to  an  action  of  trover  for  a 
wrongful  conversion  of  Uiem,  it  seems  that  he  is  to  be  allowed 
for  that  increase  of  value,  (x)  ^   And  if  a  right  by  accession  takes 

«ad  delireied  able  opinioaB.   Then  wbb  no  jiunnant  to  the  cootntct.     Cowen,  J.,  [ctt- 

diSerence  of  opinion,  however,  BmODg  the  me]  Cotlini  n.  PuTbes,3T.  R.3I6 1  Barker 

memben  of  the  conrt,  as  to  tbe  foetal  v.  Rolierts,  S  Gree&l.  101.  Cf.  Buttcrfield 

nile ;  the  ooly  qnetition  between  tham  tiaa  v.  Lathrop,  71  Pa.  S29 ;  Flitt  Nat.  Bank 


one  ot  const! 

aetion.  —  A  qoealion  lome- 

n.  Sch ween,  127  111,  S73. 

whU  limilor 

othe  one  that  we  have  been 

Ue)  ThiB  »eniB  to   hare  been  a  Ht- 
tied  principle  as  lonff  ago  as  the  time  of 

considering. 

held,  that  the  contract  is  one  of  bailment, 

and  not  of  aale.    The  qneetion  arote  in  poiut.  gee  Fryan  u.  Sutlivao  Co.  b  Hilt 

Pierce   v.   Schenck,  3    llill  <N.  Y.).   SB.  (N,   Y.),  MB;  b.  c.  7  Hill  (N.  Y.),  B29. 

Loj^  weie  delivered   by  the  plaintiff  at  See  alBO  SilBbnry  r.  McCoon,  6  Hill  (N. 

the  defeaclant'e  sftw-inill  niider  a  contract  Y.),  423,  4   Ilenio,  332,  S  Comat   379; 

with  the  defendant  that  he  shonld  saw  Stnibbee  v.  Trosteee,  7B  Ky.  481  ;   Jewett 

them  into  buards  within  a  apecifled  time,  v.  Drin^r,  3  Stewart,  291,  and  the  t«- 

and  that  eacji  party  should  have  one  half  porter's  elabonte  note ;  Foster  v.  Wamer, 

of  the  boards.    It  was  held,  that  the  trans-  49  Mich.  641  ;  Heard  v.  James,  49  Miss. 

action  innred  as  a  bailment  merely,  and  236 ;  Aniin  v.  Bnrcb,  SB  Wis.  619. 
that  the  bailor  retained  his  ^neral  prop-  (i)  Hyde  v.  Cookson,  21  Bub,  92. 

erty  in  the  lof;B  till  all  were  manofactored 

1  In  the  case  of  Isle  Royale  Mining  Co.  D.  Berlin,  37  Mich.  3.12,  the  plaintifte  (defend- 
ants  in  error),  innocently  mistaking  the  boandary  of  their  land,  cut  wood  belonging  to 
th«  defendant  and  hauled  it  to  th«l)&nk  of  a  lake.  The  wood  was  there  worth  ta.BTJ 
a  cord,  and  the  value  of  the  labor  of  the  plaintiffs  in  cuttinjt  and  placing  it  there  was 
tI.87}acord.  Tbedefendant  took  possession  and  dispnsed  of  it.  The  plaintifb  soDsht 
to  recover  the  valae  of  their  labor,  bnt  it  was  held  that  they  were  not  entitled  to 
recover.  The  decision  was  followed  in  Gates  >■.  Kifle  Room  Co,  70  Mich.  309.  In  tbe 
cue  of  Wetberliee  v.  Green,  SS  Mich.  3U,  ao  action  of  npkvio,  tlw  plaintiff  naght 
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place,  when  the  materials  of  maoy  persons  are  inseparably  united 
together  into  one  article,  it  seems  that  there  is  no  better  rule, 
than  the  somewhat  loose  one,  that  the  ownership  of  the  whole 
article  reste  with  the  party  who  was  the  owner  of  the  principal 
part  of  the  materials,  (y)  If  there  be  a  confiision  of  goods 
in  an  article  which  exists  by  '  combining  them  extricably,  *  137 
we  think  the  common  law  asks  whether  either  party  wrong- 
fully took  the  goods  of  the  other  and  mixed  them  with  his  own ; 
iat,  if  so,  he  has  lost  his  goods,  and  the  whole  article  belongs  to 
the  party  whose  goods  were  thus  wrongfully  taken.  ^  But  the 
party  thus  mingling  his  goods  with  those  of  another  does  not  lose 
them,  if  he  does  this  through  negligence  only,  and  without  ill 
de(tign.(a) 

If  the  party  claiming  the  benefit  of  the  common-law  principle 
as  to  confusion  of  goods,  has  fraudulently  couDtonanoed  the  act  of 
the  person  by  whom  the  intermixture  was  made,  the  object  being 
to  conceal  the  property  of  the  latter  from  his  creditor,  the  claim 
of  the  former  will  not  be  sustained  against  such  creditor,  (i) 

(5}  Falcifei  n.  Ptge,  as  Me.  404.  v  Bowraui.  47  N.  R.  494.    See  «]•»  Oatea 

(a)  Pnut  0.  Bcjant,  30  Vc.  333 ;  Uoore    v.  Kifle  Boom  Co.  70  Mich.  309. 

(6)  McDowell  b.  UIbmU,  37  Fa.  164. 

to  recover  a  nnmher  of  barrel  hoops  on  the  noood  that  tber  were  mannfactnred  (lotn 
wood  cut  wrongfoUj  on  hii  land.  The  defendant  offered  to  itiov  that  he  cnt  the  dmber 
in  good  faith,  that  it  was  worth  Btauding  but  tas,  wliile  the  hoops  were  worth  S700. 
The  trial  conrt  rejected  the  eTiden'ce  offered.   It  wai  held  that  the  rejection  was  erroD- 

•oiu.  Coalei/,  J.,  delivered  an  elaborate  opinion,  and  after  CBrofnUr  examining  the 
t*Ms.adds  (pp.  319,  330) :  "Some  of  the  cbks  place  the  right  of  the  former  owner  to 
take  the  thing  in  its  altered  condition  apoa  the  qnestton  whether  its  ideutitj  conld  be 
made  oat  hi-  the  semiee.  .  .  .  Bat  this  is  obiiously  a  verf  unKntisfactory  teet,  ...  It 
ma^  often  happen  that  no  difficnliy  will  be  experieDced  in  determining  the  identity  of 
a  piece  of  timhcr  which  has  been  taken  and  bnilt  into  a  haii»e,  bnt  no  one  disputes 
that  the  right  of  the  original  owner  is  gone  in  sach  a  case.  A  particniar  piece  of 
wood  might  perhaps  be  traced  withont  tronble  into  a  charch  organ,  or  other  eqoallf 
Tihiable  article  ;  bnt  no  one  would  defend  a  rule  of  law  which,  becnuse  the  identity 
eoold  bo  determined  by  the  Benses,  wonld  permit  the  owner  of  the  wood  to  appropriate 
amosiral  iastranient  abnadredot  atbonsanit  times  the  value  of  his  original  materials, 
when  the  party,  who,  nnder  like  circnmgtances,  htu  doubled  the  valae  of  another  man's 
um  bv  converting  it  into  malt,  is  permitted  to  retain  it,  and  held  linhle  for  the  oriKi- 
na]  vafoe  only.  ...  No  test  which  satisflea  the  reason  of  the  law  can  be  applied  in  the 
adjustment  lA  questions  of  title  to  chattels  by  accession  nnless  it  keeps  in  view  the  cir- 
cnnutance  of  relative  values."  In  Winchester  i-.  Craig,  33  Mich.  20b,  standing  timber 
worth  SI  .50  a  thonsand  feet  had  been  innocently  cut  and  transported  to  Toledo,  where 
the  VBlne  was  9\S,  the  damages  of  the  owner  of  the  timber  were  restricted  to  the 
actnal  injury  Mutaiaed ;  and  the  same  rule  was  applied  in  Railway  Co.  e.  Hutchins,  33 
Ohio  St.  571 ;  37  Ohio  St.  383.  in  favor  of  an  innocent  purchaser  from  a  wilful  Iree- 


Mwer  who  before  the  sale  had  increased  the  value  of  the  wood  threefold.  But  the 
Michigan  court  in  Tnitle  o.  White,  46  Mich.  485,  being  apparently  influenced  by  fear 
of  enconraging  treapaaaers,  refused  to  restrict  the  ordinary  rule  of  damages  in  favor  of 
•och  a  pnrchaaer  and  dixapproved  the  deciaioa  in  Hallway  Co.  d.  Hutchios.  See  further 
I  Am.  «  Eng.  Encyclopedia  of  Law,  56-58. 

>  First  ^at.  Bank  a.  Scbween,  1S7  111.  573.  And  see  I  Am.  &  Gne.  Encyc.  of 
I'w.  97,  for  full  collection  of  cases.  The  same  principle  baa  been  applied  to  matten 
<rfaecoQiit.    Diveiaey  r.  Johnson,  93  111.  S4'. 
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There  may  be  a  confusion  of  goods  made  honestly,  where  the 
goods  of  a  party  are  mingled  with  goods  of  another  party,  of  the 
same  kind,  description,  and  value.  As  if  A  receives  ten  bushels 
of  com  from  B,  and,  with  do  wroi^ul  purpose,  mingles  them  with 
com  of  his  own,  of  the  same  kind.  Heia,  there  is  a  confusion 
of  goods,  which,  in  one  sense,  is  perfect ;  for  it  would  be  impos- 
sible to  identify  a  single  grain  as  belonging  to  either  party.  Bat, 
for  all  practical  purposes,  the  grain  of  pne  party  may  be  as  cer- 
tainly and  accurately  separated  from  the  grain  of  the  other  party, 
by  measuring  out  ten  bushels,  as  the  horse  of  oue  might  be  sepa- 
rated from  the  horse  of  the  other  by  leading  him  out  of  the  stable 
We  do  not  know  that  the  precise  case  has  arisen ;  but  we  should 
hold  the  law  to  be  founded  upon  the  practical  aspect  of  the  case ; 
end  B  would  own  his  ten  bushels  of  the  mixture,  to  be  discrimi- 
nated simply  by  measuring  out;  there  being,  practically,  no 
inextricable  confusion  of  goods.  (^) 

It  is  not  always  easy  to  determine  the  rights  and  obligations 
of  the  parties  when  the  workman  does  his  work  imperfectly,  or 
in  a  manner  different  from  that  desired,  or  leaves  it  unfinished. 
The  difficulty  is  in  the  application  of  the  principles  of  law  to  the 
facts,  rather  than  in  ascertaining  those  principles.  We  think 
they  may  be  stated  thus. 

If  the  workman,  by  a  deviation  from  his  instructions,  makes 
his  work  of  no  use,  he  can  claim  no  compensation.  If  the  article 
be  still  of  some  use,  and  he  received  by  the  employer,  the  work- 
man may  claim  pro  tanto;  but  his  claim  is  open  to  a  set-off  or 
cross-action  for  any  demand  the  employer  may  have  for  damages 
sustained  by  the  deviation.  If  the  work  be  done  by  special  con- 
tract, and  there  he  a  departure  from  its  terms,  the  workman  can 
recover  nothing  under  the  contract;  but  may  on  a  quanium 
meruit,  if  his  labor  was  useful  to  his  employer,  and  its  benefit 
accepted,  but  subject  to  set-off  as  before.  And,  undoubtedly,  it 
the  deviation  be  important,  and  the  materials  have  been  so  used 
as  to  have  lost  their  value  as  such,  the  employer  may  abandon 
them  to  the  workman,  and  recover  of  him  their  value.  So  if  the 
thing  be  left  imperfect  and  unfinished,  by  the  fault  of  the  work- 
man, he  can  recover  nothing;  but  if  not  by  his  fault,  then  he 

(U)  Rnsull   f.  Cairington,  4S  N.  Y.  p.  4M,  ta  able  nnd  exbaTutive  ditcmsioa 

IIS;    Warren    i:.   Milliken,  fi7    Me,   97,  of  the  whole  subject.     The  conclnaiocs  of 

accord  with  theae  viewi.    The  baelncM  the  wcitei  agree  tnbatantially  with  those 

done  thronffh  k™'"  elevaton  it  now  very  expi«Med    io    the   text.     He  objecta   to 

large,  and  u  rapidly  iDcrea«iug ;  but  the  Ctuae   &,  Othen  u,  Washbnnie,   I   Ohio 

law  on  the  inbject  la  hardly  yet  deter-  (n.  a.),  144,  opponng  them,  and  refers  to 

mined   bj  anthorltr.     There    ts   in    the  McPherson  v.  Qale,  40  111.  368,  aa  Bgre» 

American    Law    Beriew,    April,    I8T3,  mg  with  them. 
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Bhould  hare   compensation  pro  tanto,   subject  to   eet-offi 

And  if  the  contract  be  rescinded  by  the  act  ot  assent  *  of   *  138 

both  parties,  then  the  workman  may  recover  pro  tanto.     If 

the  deviation  be  such  as  makes  the  thing  more  valuable  and  mote 

costly,  the  workman  cannot  recover  for  this  additional  cost, 

unless  the  employer  assented  thereto,  (c) 

In  this  last  case,  and  in  some  others,  it  is  often  important  and 
difficult  to  determine  what  is  an  assent  on  the  part  of  the  em- 
ployer, and  what  assent  is  snfhcient  (ti)  Knowledge  sod  silence 
might  be  considered  so,  if  a  knowledge  of  the  deviation  existed 
while  it  was  going  on,  and  the  employer  could  put  a  stop  to  it. 
But  not  if  only  known  afterwards,  and  when  too  late  to  prevent 
or  arrest  the  alteration.  It  would  certainly  be  safer  and  more 
jnat  for  the  employer  to  signify  his  disapprobation  as  soon  aa 
possible ;  and  his  not  doing  so  would  be  a  circumstance,  which, 
connected  with  others,  as  directing  other  alterations  in  conform- 
ity, and  the  like,  might  lead  to  an  inference  that  he  assented  to 
and  adopted  the  alteration. 

Contracts  for  work  and  labor  in  making  some  article  frequently 
contaiD  a  provision,  that  if  there  be  alterations  made  with  the 
assent  of  both  parties,  such  alterations  shall  be  paid  for  or  allowed 
for  at  the  same  rate  of  payment  as  that  provided  by  the  contract 
for  the  work  it  specifies;  and  we  think  that  such  would  be  the 
operation  of  law,  without  an  express  stipulation,  (e) 

A  workman  employed  to  make  up  materials,  or  to  alter  or 
repair  a  specific  article,  has  a  lien  upon  the  materials  of  the 
thing   tor  bis   pay.(^     But  this   is   merely  a   passive  right  of 

\c)  The  principles  itoted  above  in  onr  ralne  to  the  goods,  has  »  lien  thereon  for 

text  ue  not  peculiar  to  (he  contract  of  hie  charges,  there  being  no  special  con- 

which  we  are  now  treating.     They  applj'  tmct    inconsistent   with  such    lien.     And 

cqullj  to  aeveraJ  otber  species  of  con-  sach  lien  extends  to  all  the  goods  delir- 

tncts ;  and  we  have  already  had  occasion  ered  under  one  contract,  and  is  not  con- 

to  coDiider  them  somewliU  in  our  chap-  fined  to  the  particular  portion  on  which 

ter  on  the  Riring  of  Persons.     VTe  shnJl  the  labor  has  be^n   bestowed,     Accard- 

defei  their  fnrther  consideration  and  the  inetjr    where    a   qoanlitv    of    logs    waa 

ritstioD  of  cases  until   we  coma  to  onr  deliTored  on  different  divvs  at  the  defecd- 

ChapUr  on  Construction.  anC'a  saw-mill ,  upon  an  aKreement  to  saw 

\d)  See  LoTelocii  v.  Kiiif;,  I  Mood.  &  the  whole  quantity  into  boardx,  aud  the 

B.tO.    See  alto  ante,  pp.  *56-58.  defeudaut  sawed   a  part    of   them,  and 

(*)  Seena/e,  p.  •58,  note  (r).  delivered  the  boards  to  the  bailor,  with- 

(/)  M'Jntyre   d.  Carver,   a   W.   *   8.  oat  being  paid  for  the  service;  it  was 

39!.    In  this  ca«e  it  ie  decided  that  ereir  held,  that  be  had  a  lien  for  the  amoant  of 

lailee,  who  haa  by   his  labor  and  skill  his  acconnt  n[K>n  the  residue  of  the  Ion 

amfened    value    upou    speci&c    chattels  in  his   possession.     And   the  care,  skill, 

bailed  to  him,  has  a  particular  lien  on  and  labor  employed  by  a  trainer  Dpoo  a 

then;  but  such  fien  does  not  exist  in  race-horse  give  him  a  right  of  lieu,  bnt  he 

ixxot  at   a  journeyman  or  day-laborer,  waives  this  lien  by  contracting  to  allow 

txi  in  Uorgan  c.  Conf^don,  4  Comst.  SSI,  the  owner  of  the   horse  to  take  it  for 

il  is  htid,  that  ever?  bailee  for  hire,  who  mcinn  whenever    he  chooses.    Forth  v. 

hj  bis  taboi  or  skill  imparts  additional  Simpson,  13  Q.  B.  680. 
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*139  'retainer,  or,  as  it  ia  sometimeB  called,  a  passive  lien, 
and  does  not  authorize  a  sale.  There  is  some  authority 
for  the  proposition,  that  where  the  retainer  of  the  property  in- 
volves considerable  expenditure,  and  renders  it  entirely  useless 
to  both  parties,  the  right  of  sale  may  exist,  by  local  custom ;  (g) 
but  it  is  well  settled  that  such  a  lien  does  not  in  general  author- 
ize a  sale.  (A)  And  while  equity  will  decree  a  sale  in  fulfilment 
of  a  pledge,  it  refuses  in  this  case  to  grant  relief  to  a  bailee,  (i) 
Tradesmen  and  mechanics  generally  have,  by  the  common  law  of 
England  and  this  country,  a  lien  on  chattels  in  their  hands  in 
the  course  of  their  business ;  and  this  lien  and  the  rules  of  law 
applied  to  it,  are  considered  in  our  chapter  on  Liens. 

Warkhouseuek.  This  is  also  a  contract  f<H'  mutual  benefit; 
and  the  bailee  is  therefore  held  only  to  ordinary  diligence,  (y)  ^ 
The  forwarding  merchants  of  this  country  are  only  subject 
to  the  liabilities  of  warehousemen,  (k)  unless  they  act  also  as 

Ig)  Hottler'a  Caae,  TelT.  66 ;  Moh  c  tbe  danger  wu  npproachmg.  mud  Chit  h« 

TowDSend,  I  Bulstr.  307.  was   cleail;  answerable  for   the   effects 

(A)  Jones  d.   Tliurloe,    8    Mod.   IT3 ;  of  the  deficiency.     So  a  wharfinger  who 

Cheae  v.  Wertmorp,  S  M.  &  S.  180.  takes   upon  him   the  mooring   and   ata- 

(i)  Thames  Iron  Co.  n.  Patent  Derrick  tioning  of  Che   resiwla  at   hU  wharf,  ia 

Co.,  I  Johna.  &  Hem.  93.  liable  tor  any  accideat  ocraaiooed  by  hia 

()')  Cbeoowith    c.    Dickinaon,    8    B.  negli^nl  mooring.     Wood  e.  Cnrling,  ]5 

Mod.  156;   FooCe  ».  Storre,  2  Barb.3S6;  M.   &   W.  686;   a.  c.   16  id,  628— The 

UsCchett  V.  Gibson,  19  Ala.  987;  CniliS  aame  nile  applten  to  an  af^atar  of  cattle, 

o.  DaoTera,   Peake,  Caa.   114;    FlUt   c.  Broadwater  v.  Ulut,  UulC,  S47.     See  ante, 

Hibbard,  7  Cowen,  497  ;  Knapp  u.  Cnrtia,  p."13i.  n. 

9  Wend.  60;   Batnt  v.  Bartfe;,  L.  R.  7  {k)  Roberts  r.  Tnraer,  IS  John*.   ISS. 

Q.  B.  5M ;  Searle  b.  Laverick,  L.  K.  9  Q.  Tliis  U  a  very  importaut  case  on  the  1ui> 

B,  122;  Schwerin  v.  McKie,  51  S.  Y.  180;  bility  of /oncarrfinj,  men-Aanfs.     It  waaan 

Jones  D.  Mor^n,  90  N.  Y.  4 ;  Safe  De-  action  on  the  caw  against  the  defeudanc 

posit  Co.  D.  Pollock.  S5  Pa.  391;  Nationat  as  a   common    earner.    The    defendtmt 

B^k  V.  Graham,  100  U.  8.  694.  704.    Bot  resided  at  Uiica.  and  pareaed  the  boxiaeas 

If  an  nncomnion  or  anexpecled   danger  of  forKardini/    merchauiliBe  and    prodncc 

arise  he  moM  use  efforts  proportioned  Co  from  Utica  to  Schenectady  and  Albany, 

the  emergency  to  ward  it  off.     Leek  u.  It  appeared  that  tlie  course  of  busiD«n 

Haeataer,  1  Camp.  138.     In  this  case  the  wM,  fur  the/orirarifer  to  receive  the  mc^ 

defendant  was  the'  proprietor  of  a  dry-  chaodise  or  produce  at  liis  store,  and  send 

dock,  the  gates  of  which  wera  hnrst  open  it  by  the  hoiitmBn  who  transported  goods 

by  an  uncommonly  high  tide,  and   the  on  the  Mohawk  Hirer,  or  hy  wagons  to 

plaiutifl's  ahip,  which  was  lying  there,  Schenectady   or  Albany,  for    which    he 

forced  against  another  ship  and  injured,  was  paid  at  a  certain  rate  per  barrel,  &c. 

It  was  HWurn,  Chat  with  a  suflicient  imm-  and    his   compensation    cnnsiaCed    in    the 

ber  of  liands  tlie  gates  mighc  have  been  difference    between    the    sum   which    he 

shored    np   in   time,  so  as   Co   bear   che  was  obli|Tcd  to  pay,  and   that  which   be 

Sresaure  of  the  water;  and.  though  Cbe  received  from  the  owner  of  the  goods. 

efendant  offered  ii  ......  ™-i  _  j.»_   ._. .         ,...  j  r        -i_  .  i.,  ^-t 

in  a  perfectly  sou 

bomugh  kfld,  tb&t  it  was  his  dnCy  to  have  county,  by  one  Aldricb,  his  agent,  twelve 

had  a.  sufTlcieDt   number  of   men   in   the  barrela   of    potash,  to  be  forwarded    to 

dock  to  Cake  meaaures  of  precaution  when  Albany  to  one  Trotter ;  the  ashes  were 

'  In  Smith  k.  Frost,  51  Ga.  336,  it  waa  held  that  a  warehonseman  was  not  liable, 
if  the  owner  knew  of  the  danger  to  which  the  property  waa  subjected  and  conld  have 
Mved  it  by  the  exerciae  of  oroinary  care. 
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*cammoa  cairierB,  in  vhich  case  they  come  under  the  "140 
peculiar  rules  to  be  hereafter  noticed.  It  may  sometimes 
be  difficult  to  determine  in  which  capacity  such  a  person  acted 
at  the  time  of  the  lose.  But  in  general,  the  rule  is,  that  if  the 
transit  had  terminated,  and  the  bailee  Was  only  under  an  en- 
gagement to  forward  the  goods  by  another  carrier,  he  is  only  a 
warehouseman.  (0    Nor  will  it  cause  him  to  continue  to  be  a 

fK  OD  boArd  a  boat,  to  be  carried  down  criterion    to    determine    liis    charactec; 

tb*  Hobawk  to  ScheuectAdv,  tuid.  while  whecbei.  at  the  time  when  the  accident 

proceedinK  down  tbe  river,  the  boat  rao  happeoed.  the  goods  were  in  the  cuModj 

•gainst  a  bridm  and  aank.  and  the  aihei  at   the  defendants  a*  common  camera. 

were  tbefeb;  inrt.    Tbe  defeodant'a  price  In   Ganide    c.  The   Proprieton   of   the 

fur  forwardiaf  to  ScbeoecCadj  was  twelve  Trent  and  Merse/  Navigation  Co.  4  T,  K. 

■billJDini  per  barrel,  and  the  price  which  SBl,  tbe  defendants,  who  were  common 

In  had  agreed  to  pay  for   transporting  carriera,  aadertook  to  carry  goods  from 

the  goods  in  question  Co  that  place  was  Stourport  to  Mancheater,  and  froni  thence 

eleren  shillinra.  he  had   no  interest  in  to  be  forwarded  to  Stock  port.    The  goods 

tbe  freight  of   the   goods,  and  was  not  arrived  at  Mancheaier,  aud  were  put  itito 

eODcemed  as  an  owner  in  the  boats  em-  tbe  defeuilanti'  warehoose,  and  Lumt  np 

bandiee.  before  an  opportnnity  arrived  to  forward 


Tbe 


jadge   being   of  opiiiinn  that  these  tbem.     Lord   Kmton   held,   the    defend- 

Hcu)  did  not  make  the  iirfenduit  a  com-  ants'  cbsrvcter  of  carriers  ceased   when 

MOD  carrier,  nunauited  ihn  plaiDtiCf;  and  the  goods  were  pat  into  the  warehouse, 

a  motion  having  been   inade  to  set  the  This  case  is  an  authority  for  saying,  that 

nonsnit  aside  S/ianetT,  J.,  said :  "  On  the  the  responnibilitiea  of  a  common  carrier 

follest  reflection,  I  perceive  do  groands  and  Forwarder  of  goods  rest  on  very  dif- 

for  changing   the  opinion  expressed  at  ferent  principles.     In  the  present  case  the 

the  circDit.    Tbe  defendant  is  in  no  sense  defendant  performed  hia  whole  nndertak- 

•  common  carrier,  either  from  the  nature  ing;  he  gave  tbe  ashes  in  charge  to  an 

of   his   business,  or  any   cominunity  of  experienced  and  faithful  boatman.    It  has 

interest  with  the  carrier.    Aldrich,  who  been  urged  that  the  defendant  derived  a 

at  the  agent  of  the  plaintiff,  delivered  the  benefit  from  the  carriage  of  the  good^ 

•sbee  in  qnestion  to  the  defondaot,  states  in    receiving   cash  from    the  owners  of 

the  defendant  to  be  a  forwarder  of  mer-  pro<lnce.  and    paying    the    boatmen    in 

chandiae    and     prodace    from    Utica    to  goods,   and  also  id  charging   more  than 

Schenectady  and   Albany:   and  that  be  he  actually  paid.     Tbe  latter  suggestion 

delivered     the   ashes,   with    inatmctiuns  is  iloubted  in   point  of  fact;  hnt  admit- 

from  tbe  plaintifF  to  send  them  to  Col.  ting  the  facta  to  be  so.  theM  are  ad^-aa- 

Trott^r.    The  caae  of   a  cnrrier  stands  tagea  derived  from  the  defendant's  situa- 

npon  peculiar  grunndi.    Re  is  held  re-  tiua  as  a  warehouse  keeper  and  Forwarder 

fponaible   at  aa    insurer   ol   the   goods.  o(  goods,  and  by  tio  means  inipliiate  him 

to  prevent  combinatinna,  chicanery,  and  as  a  carrier ;  for  surely  the  defendant  is 

frand.     To  extend  this  rigorooa   law  to  entitled    to  some  remuneration   for   the 

persons  standing  in  the  defendant's  aitn-  trouble  in  storing  and  forwarding  goods, 

ation,  it  seems  to  me,  would  he  unjust  and  In  any  and  every  point  of  view,  there  is 

nnreasonable.      The    plaintiff    knew,    or  not  the  leaat  pretext  for  charging  the 

night  have  known  (for  his  agent  knew),  defendant  with  thia  loss  as  a  common 

that  the  defendant  bad  nointerest  in  the  carrier."    See  also  White  r.  Bascom,  3$ 

employe 

goods,  and    that    hia   only    bosineas    in  igotiou  Co,  4  T.  B.  581, 

relation   to  the   carriage  of  goods  cod-  the   defendants,  being   common   earners 

■istad  in  forwarding  them.    Tltat  a  per-  between    Stourport  and   Manchester,  re- 

■OD  thna  circumstanced,  should  be  deemed  ceived  gooda  From  the  plaintiff  at  Stonr- 

an  insurer  of  goods  forwarded  by  him,  an  port  to  be  carried  to  Manchester,  and  to 

insnrer,  too,  without  reward,  would,  in  my  be  forwarded  from   the   Litter   place  to 

JDdgment,  be  not  onlv  without  a  prece-  Stockport.    The  defendants  carried   the 

dent,  bnt   agunat   all   legal    principles,  goods  to  Manchester,  and  there  iiut  them 

Lord  JCnijiDfl,  in  treating  of  the  liability  in  their  warehouse,' in  which  tliey  were 

of  ac»rr)er(ST,  K  394),  makes  tbiathe  destroyed    by  an   accidental   fire  before 
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*  141    common  *  carrier  until  the  next  carrier  receives  the  goods, 

that  he  has  do  distinct  compensation  aa  warehonseman.  (m) 
But  if  the  goods  are  housed  by  the  carrier  between  the  termini  of 
hia  transit,  they  are  still  under  his  charge  as  carrier,  (n)  And  if 
he  pays  the  warehouse  rent  to  another  person,  he  is  still  liable  as 
cairier,  if  his  duty  has  not  terminated,  and  he  is  bound  by  the 
contract  or  the  usage  to  deliver  the  goods,  (o)  But  if  he  is  only 
bound  to  keep  them  safely  until  the  consignee  or  owner  calls  for 
them,  he  is  then  only  a  warehouseman,  although  the  goods  be  in 
his  own  store.  (p)i  And  if  he  undertakes  to  forward  them  beyond 
his  own  route,  and  for  that  purpose  puts  them  into  a  suitable 
vehicle,  or  otherwise  disposes  of  them  in  a  proper  way  for  that 
purpose,  he  is  liable  only  for  negligence,  {q)  And  if  he  receives 
goods  as  warehouseman  into  his  store  on  his  own  wharf,  for  the 
purpose  of  carrying  them  forward,  he  is  not  liwhle  as  a  carrier  for 
their  loss  until  their  transit  begins,  actually  or  constructively, 
because  until  then,  he  does  not  assume  the  character  of  a  car- 


they  had  an  opportonitT  ot  forwarding  in  their  warehonse  withont  char^.-nntil 

them.    The  ronrt  htlil.  that  they  were  not  the  owner  or  coneignea  has  a  reanonable 

answerable  for  the  loan.    See  also  Brown  time  to  take  them  awav.  are  not  liahle. 

r.  DenisuD.  2   Weud  SB3 ;  Ackley  D.  Kel-  as  rommon  carriers,  fur  the  looe  of  the 

logg,  B  Cowen.  2E3.  gooda  from  the  warehuiue,  bat  are  liable 

[m]  See  Garaide  v.  Trent  and  Heisej  aa  depoeitariea.  only  for  want  of  ordinarr 

NavieaCioD  Co.  4  T.  R.  581.  care,    See  farther  aa  to  this  change  in 

In)  Forward  b.  l>ittaTd.  1  T  R,  S7.  liability.  Shepherd  v.  BriEtol  &c  Ky.  Co. 

(a)  Hrde  D.  Trent  and  Mersey  Nsvi-  L.   K.  3  Ex.    1S9 ;    Chapman    r.   Great 

gation  Co.  S  T.  R.  389,  Wertera   Rj.  5    Q.  B.  D.  178;  Cohn  o. 

(d)   Webb.  I'n  re,  B  Tannt.  4«3.     In  this  Michigan  Central  R.  R.  71 ,  111.  96  ;  Rico 

esse.  A,  B,  C.  and  D,  In  a  partnership  as  f.  Boston  ft   WorceHter  R.   R.  98  Mans, 

carriera,  agreed  with  S.  &  Co.,  of  Frome,  312  ;     Riee    r.    Uart,     118    Mass.    201  ; 

to  carry  ^>od9  from   London  to  Ftome,  Fanlkner  c.  Hart,  82  N,  Y.  413  ;  f^peara 

where  they   were  to   he  deponited   in  a  v.  Spartanbnrg  Sx,  R,  R,  tl  B.  c.  1S8. 

warehonse  belonging  to  the  partnership  (7)  Thns,  where  common  carriera  r«- 

at  Frame,  where  A  resided,  withont  anv  ceived   goods  on    board    their  sloop,  to 

charee   (or    the    warehoose-room,   till  it  transport  from  New  York  to  Troy,  where 

fhoaVd  be  cODTenienl  fur  S    &  Co.  to  take  they   transferred   them    on    boanl    of  a 

the   goods    home.     Goods    of    S.  *   Co.,  cansl-boat  bonnd  to   the  north,  pnTsnant 

carried  by  the  partners  from  London  to  to  the  bailor's  iostmctiona  ;  recpiviug  no 

Frome,  nnder  this  agreement,  were  do-  reward  for  the  transfer  or  further  tnuiB- 

posited   in  the   warehoone  at   the  lalter  portation  ;  and  the  goods  were  lost  by  the 

place,  and  destroyed  by  fire.  It  vmaheid,  upsetting  of  the  canal-boat,  it  was  held, 

that  the  partnerx  were  not  liable  to  S.  &  that  their  character  of  common  carriers 

Co.  for  the  valne  of  the  goods  burnt.    So  eeased   at  Troy  ;   and   having  exercised 

in  the  case  of  Thomas  v.  Boston  £  P.  R.  ordinary  care  in  seeing  the  gooda  placed 

R.  Co.  10  Met.  47s.  it  was  Md,  that  the  on  board  a  safe  boat,  they  were  not  re- 

proprietors  of  a  rnilroail,  who  transport  sponsible  for  the  loss.    Ackley  t>.  Kellogg, 

goods  over  their  road,  and  depodt  tlieui  6  Cowen,  233. 

'  A  stipulation  in  a  bill  of  lading  that  "  the  goods  will  be  deposited  at  the  expense 
of  the  consignee,  and  at  his  risk  of  nre,  loss,  or  injnry,  in  the  warehouse  provided  for 
that  pnrpose,  &c.,"  does  not  exempt  a  carrier  from  liability  as  a  warehouseman  for  a 
negligent  delivery  of  goods  stored  in  a  warehouse  under  his  control.  Collins  v.  Burns, 
tSN.  Y.  I  ;  Merchants,  &c  Co.  v.  Story,  M  Md.  4.  —  K. 
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rier.(r)  If,  however,  he  receives  them  to  forward  them,  and 
delivers  them  to  one  not  authorized  to  receive  them,  he  ia 
liable,  (rr) 

•  It  is  not  necessary  that  the  goods  be  housed,  to  affect    •  142 
the  bailee  with  the  liabilities  of  a  wareboaseman.     It  is 
enough  if  the;  are  actually  within  hie  cha^e  and  custody  for  the 
purpose  of  being  housed,  (s) 

As  to  the  obligation  of  the  warehouseman  to  deliver  the  goods 
to  the  consignee,  or  to  redeliver  them  to  the  consignor,  in  the 
case  where  they  are  claimed  by  another  as  the  proper  owner  who 
forbids  such  delivery,  there  seems  to  be  some  uncertainty.  (Q 
We  take  the  law  to  be,  however,  that  he  must  decide  for  himself 
which  is  the  better  right,  and  is  exposed  to  loss  if  be  decide 
wrongly-  Bat  if  he  in  good  faith  deliver  the  goods  to  the  origi- 
nal bailor,  or  his  consignee,  the  true  owner  should  not  recover 
damages  from  him  by  merely  proving  his  ownership  and  a  notice 

M  Piatt  r.  Hihbard,  7  Cowen,  497.  of  uty  other  person  whose  title  he  has  so- 
la white  c  Hnmphrey,  II  Q.  B.  43,  kaoWledged,  in  an  actioD  broaslit  sgainst 
whete  the  plaiutiEE  deposited  hops  in  the  bim  bv  sach  pergoa.  ^ee  GoeliDg  c.  Bir- 
defeudant'fl  war«hoiiie,  to  be  conveyed  aie,  TBbg.  339  ;  Holl  v.  Griffln,  10  Biog. 
to  Loudon,  in  the  bargee  of  the  defendant  a4G;  Kieraa  b.  Saudan,  S  A.  &  E.  SIS; 
(who  wia  also  a  carrier],  whenever  Che  Ilannaa  d.  Aadervon,  3  Camp.  343; 
plaintifi  should  direct,  and  in  the  mean  Stonard  e.  Dnnkin,  id.  344 ;  Barton  v. 
time  to  be  kept  b;  the  defendant  without  Wilkinton,  IS  Vt.  186.  la  the  case,  how- 
cliaiKefor  warebonaing,  itwasAe/(',by  the  aver,  of  Cheesmsn  d.  Exall,  4  E.  Z,.  &  E. 
Jadgn  at  Riii  priiu,  that  the  advantage  of  438 ;  b.  c.  S  Eich.  341,  where  nroMrty  had 
carrying  the  hops  for  hire  might  be  con-  been  delivered  by  the  plaintiff  to  the 
ndered  aa  payment  for  the  warehouse-  defendant,  for  the  pnrpoae  of  defeating 
iDf;afid  that  the  defendant  was  not,  there-  an  execntion  against  the  plaintiff,  it  was 
fore,  ■  giatnitons  bailee,  and  ao  liable  hild,  that  in  the  present  action  of  trover 
onlr  for  groas  negligence  ;  and  the  Conrt  the  defendant  might  set  up  the  title  of  a 
of  {jneeiTs  Bench  refused  to  gi^nt  a  new  previous  transferee  of  the  plaintiff  to 
trial  on  the  ground  of  misdirection.  defeat  the  plaintiff's  right  to  recover,  and 

(rr|  JefferwKiTille  B.  K.  Co.  v.  White,  the  court  refer  to  Ugle  n.  Atkiuaon  as  in 

*  Boah,  a&l.  point.      The   conrt    are  Inclined  to  the 

(■)  Thus  it  has  been  decided,  that  as  opinion  that  in  the  case  of  a  pledge  the 
•oon  as  the  goods  arrive,  and  the  crane  pledgee  may  set  up  the  jvs  tertli  unless 
of  the  warehonae  is  applied  to  raise  them  be  nju  ma^e  an  absolute  agreement  to 
into  the  warebonse,  the  liability  of  the  give  up  the  property  to  the  party  pledg- 
warehonMnian  commences;  and  it  is  no  lug  it.  See  also  Bates  d.  Stanton,  IDuer, 
defence  that  thev  are  afterwards  injnred  79 ;  Cook  v.  Holt,  4B  K.  Y.  S79 ;  Pitt  c 
hj  [ailing  into  the  street  from  the  break-  Albritton,  IS  Ired.  L.  77.  So  if  a  ware- 
tug  of  Uie  tackle,  even  if  the  carman  who  honseman  delivers  the  goods  intrnsted  to 
brought  them  haa  refused  the  offer  of  him  to  a  wrong  person  by  mistake,  or 
•lings  for  further  secority.  Thomas  e.  they  are  obtained  from  him  by  frand,  as 
Dav,  4  Esp.  ass.  by  a  forged  order,  he  is  liable  to  his  bailor 

'(f)  In  Ugle  c.  Atkinson,  6  Taunt.  759.  for  their  value.    Lubbock    v.    Inglis,   t 

it  was    decided,  that   a  warehouseman.  Stark.  104 ;  Willard   it.   Bridge,  4  Barb, 

receiving  goods  from  a  consignee,  who  361,     On  the  ether  hand,  if  the  goods  are 

Iws  had  actual  possession  of  them,  to  be  taken  from  the  possesaiou  of  the  war»- 

kept  for  his  use,  may  uevertheless  refuM  houseman   by  the  anthority  of  tbe  law, 

to  redeliver  theiu,  if  they  are  the  property  this  constitutrs  a  good  defence  for  him  in 

of  another.     But  sevetaj  suljseqnent  cases  an  action   brought   against    him  by   his 

bave  eiitabli:<hed  thai  a  wnrehniiieman  bailor.  Burton  c.  WilkiDSon,  18  Vt.  186. 
CHUhM  dispute  the  ti:lc  of  his  bailor,  or 

U9 


jiGooi^lc 


•  148  THE  LAW   OF   C0HTBACT8.  [BOOK  HI. 

to  the  warehouseman ;  and  nob  unless  he  exhibited  to  the  ware- 
houseman  in   due  aeoson   such   proofs   as   might  reasonably  be 
req^uired   of   his   ownership.      And   if   on   such   evidence 

*  143  *  the  wftrehoueeman  did  deliver  the  goods  to  the  person 

claiming  to  be  ownor,  and  it  appeared  afterwards  that  the 
claim  was  unfounded,  the  original  bailor  should  be  limited  in  his 
recovery  to  the  strictest  compensation,  if  the  warehouseman  could 
show  that  he  acted  on  evidence  which  would  satisfy  a  cautious 
and  honest  man.  In  practice,  it  is  usual  in  such  cases  to  demand 
and  receive  an  indemnity  from  the  party  put  in  possession  of  the 
goods. 

It  has  been  recently  held,  that  a  bailee  who  seeks  to  excuse  his 
non-delivery  of  goods  to  one  party  when  they  are  claimed  by 
another,  makes  himself  a  party  to  the  controversy,  and  his  excuse 
ie  or  ie  not  valid  according  to  its  result ;  but  that  be  may  remain 
neutral,  and  permit  a  claimant  to  take  them  on  bia  own  responsi- 
bility ;(<f)  but  this  rule  if  it  be  one,  must  be  subject  to  much 
qualification.  If  sued  by  the  shipper,  it  seems  that  he  may  set 
up  in  defence  his  delivery  of  the  goods  to  the  rightful  owner,  (iu) 

A  warehouseman  has  a  lien  on  the  goods  which  he  stores,  for 
his  charges  for  those  goods ;  and  he  may  redeliver  a  part  of  those 
goods,  and  retain  bis  lien  on  the  residue,  for  the  whole  of  his 
charges  on  all  the  goods ;  provided  they  were  delivered  to  him  as 
one  bailment  But  he  has  no  general  lien  on  the  goods  for  all 
his  charges  against  the  bailor  for  storage  of  other  goods,  (v)  ^ 

Wharfinoebs.  This  kind  of  bailment  is  quite  similar  to  that 
first  spoken  of,  and  the  rules  of  law  applicable  to  it  are  much  the 
same,  (w)' 

(«)  Rogen  n.  Weir,  3*  N.  T.  463. 
.    (tu)  Bliven  V.  HndnoD  R.  R.  R.  Co.  _ . 

N.  T.  403.  hoMenwQ  _._    

(e)  Schmidt   r.   Blood,  9  Vend.  S6B.  chugeii  and   if  (he  warehoiueiaen  per- 

The  aabject  lA  the  warehotiMmtui'i  lien  mit   the   grun    to    be    leinoired    befora 

la   folly    and    leamedlj    couatdeted    in  charges  piud,  the/  do  not  thereby   loM 

Steinman  c.   WilkinB.  7   W.  &  8.  486;  their  recouna  tguoM  the  holder  of  [he 

Cole  V.   Tjng,   34    III.   99.      Held,  that  receipt. 

wbere  a  party    purcbaiiei    a   wncehoiuie         (w)  Piatt  v.   Kibbatd,  T  Cowen,  497, 

receipt  for  gnia,   which  he  a  iDfornied  503,  D.  (A) ;  Sidaways  a,  Todd,  2  Stark. 

1  A  warehoDiieniao  who  ha<  goods  depoatted  with  him  as  each,  is  not  "an  agcDt 
Intmotcd  with  the  poaseMion  "  ofthera,  within  the  Faptore  Art,  S  &  6  Vict.  c.  39,iinch 
as  may  make  a  valid  pleiige  of  thein  aeainst  his  priocipaU.  Cole  v.  Northwei'teni 
Bank,  L.  K.  10  C.  l*.  354  —  Where  wood  was  stored,  terminable  at  the  end  oCatiy 
■noiith,  at  a  certain  price,  and  □otii'e  was  given  the  owner  that  an  exorbitant  sunt 
would  be  charzed  if  the  wood  was  not  removed  at  the  end  of  the  carreiit  month,  it  was 
htld,  on  the  faBnre  so  tu  remove,  that  only  market  latee  for  the  sDbaeqneat  time  coald 
be  recovered.    Uaieltina  r.  Weld,  73  N.  T.  ise.  — K. 

'  See  Hawaii  d.  Murlan,  78  III.  162,  that  a  wharfinger  oeglli^Dtly  failing  to  for- 
ward foods  as  directed  is  liable  for  the  ensubg  loss  of  their  value  due  to  the  oos- 
aigneei  insolvency.  —  K. 
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It  has  been  somewhat  qaestimed  whether,  in  the  case  of 
depositaries  for  hire,  and  loss  or  injury  to  the  goods,  the  law 
casta  the  hnrden  of  proving  negligence  on  the  owner  or  that  of 
proving  due  care  and  the  absence  of  negligence  on  the  dapositaiy. 
We  have  considered  this  point  in  a  previous  note ;  (x) 
and  the  *  cases  there  cited  show  that  the  decided  weight  *  144 
of  authori^  la  in  favor  of  requiring  proof  of  n^ligence,  on 
the  ground  that  the  law  will  not  intend  any  wrong-doing.  Bat 
there  have  been  opposite  decisions ;  and  courta  which  adopt  this 
rule  sometimes  regret  its  existence. 

The  wharfinger  has  a  lien  on  vessel  and  goods  for  his  wharf- 
age, (y)  And  he  is  said  to  have  not  only  a  specific  lien,  but  a 
general  lien  on  the  goods  for  his  balance  against  the  owner  in 
respect  to  freight  and  wharfage;  we  do  not,  however  consider 
this  certain,  (z) 

Postmasters  might  be  regarded  as  depositaries  for  a  compen- 
sation, or  as  carriers ;  and  as  common  carriers,  because  they  are 
obliged  to  carry  for  all.  But  they  are  also  public  officers; 
receiving  their  appointments  and  their  compensation  from  the 
State,  which  alone  regulates  and  directs  their  duties.  Hence 
they  come  under  a  different  obligation  and' liability  from  that  of 
ordinary  common  carriers.  The  postmaster-general  is  not  liable 
tor  loss  although  it  be  caused  by  the  negligence  of  his  servants. 
The  law  was  so  established  in  Lord  Salt's  time,  though  against 
his  opinion,  in  the  case  of  Lane  v.  Cotton ;  (a)  and  that  case  has 
been  considered  as  law  ever  since,  (b)  But  it  should  seem,  from 
general  principles,  that  if  such  servant  were  wholly  incompetent, 
and  the  knowledge  of  the  incompetency  were  brought  home  to 
the  postmaster-general,  this  should  make  him  responsible ;  and  if 
it  could  be  shown  that  the  servant  was  appointed  or  retained  from 

VIO;  Foole  e.   Stom,  9  Bub.  326.    It  (6)  WhitSeld  n.  he  Deapencer,  Cowp. 

hu  ■ometime*  been    inferred   [rum  the  TM;  Scbioyar  v.   Lfoch,  8   Watu,  4&3; 

cues  ot  KoM  B.  Johniaa,  9  Burr.  38S5,  Supervisors  of  Albany  Co,   r.  Durr,   3S 

ud  MftTiog  V.  Todd,   I   SUrk.  72,  chu  Wead.  44U.  per  iVe/ion,  C.  J.;  Wiggins  n. 

the  rale  Bi  to  the  liabilitj  of  vharflnger*  HMhawaj,  (•   Barb.   63S;  Martin  v.  The 

«M  different  from  what  we  have  stMed,  Major,  I  Hill  ( N.  Y  ),  MS,  per  Cowen,  J. 

ud  that  they  are   held  to  Che  same  de-  See  aiio  Central  Ft.  K.  p.  Lampley,  76  Ala. 

Ene  of  reaponHibility  as  ramnioa   carri-  35T  ;  Dnnlop  v.  Mnnroe.  T  Cranch,  342; 

an.     But  it   is  verr    donbtfnl   whether  Keenan   u.   Southworth,   tlO   Masa.   474. 


tboee  cases  instify    inch    ta   inference;  And  in   Cornwcll  v.  Tooihees,  13  Ohio, 

and  if  they  dt^  thej  cannot  now  be  coo-  9S.1,  the  wtme  rale  was  applied  Co  a  mail 

sidnted  as  law.  contractor.      Therefore,     where     money 

(i)  See  aula,  p.  *  I2S,  note  {b).  trariginitted  by  niail  wea  lost  by  the  cBre- 

(t)  Johnson  n.  The  SchooMl  HcDon-  leesaaBa  of  the   contractors'  agents  who 

o«gh,  GilpiD.  101 ;  Lewis,  tx  parte,  S  GsJ-  carried  the  mail,  the  conrt  held,  that  the 

luwi,  483.  contracton  were  not  liable.    The  case  of 


{')  Rex  r.  HnmpbMj,  I  lleClel.  &  T.     Untchins  p.  Brackett.  2  Fnnter  (N.  H.), 
ITS'  252,  ia  Co  the  same  effect.    BnCsaeSawyet 

b>)  lLd.IlftJin.Me;  ■.o.l3Mod.473.    v.  Cone,  IT  OrML  230. 
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unworthy  motives  after  Buch  knowledge,  the  postmaater'^eneral 
oi^ht  certainly  to  be  held  liable.{c)  His  deputies  are  not  liable 
except  tor  loss  caused  by  their  own  fault  or  negligence ; 
"145  but  for  this  it  is  clear  that  they  are  liable. (d)  'This 
n^ligence  may  be  in  appointitig  unfit  persona  to  subordin- 
ate offices,  or  in  not  using  due  precautions  to  secure  their  good 
conduct  i  for  each  deputy  postmaster  is  bound  to  exercise  due  care 
in  such  appointments,  and  due  watchfulness  over  the  conduct  of 
hia  subordinates. (e)  And  it  would  seem  that  the  postmaster- 
general  should  be  held  to  some  measure  of  the  same  obligation. 

The  persons  employed  as  deputies,  or  in  the  post-offices,  are 
answerable  for  any  injury  sustained  by  their  misconduct  or  neg- 
lect of  duty.  This  has  been  applied  to  their  refusal  to  deliver  a 
newspaper.  (/) 

Inhkeepebs.  An  inn  has  been  judicially  defined  as  "  a  house 
where  the  traveller  is  furnished  with  everything  which  he  has 
occadioD  for  whilst  upon  his  way.  '{g)  There  need  not  be  a  sign 
to  make  it  an  inn.  (A)  But  a  mere  coffee-house,  (t)or  eating-room, 
or  boarding-house,  (j)  is  not  an  inn.  (A) ' 

(c)  See    the   aathorities    dted    i^,  I/)  TmI  c.  FeltOD,  3  Bub.  BI3j  a.  o. 

note  (c).  1  CoDiRt.   537  i  B.   a   12  How.  384.    See 

(if)  Whilfleld  V.  Le  Denpencer, Cowp.  also  Strong  c,  Campbell,  II  Barb,  135. 

7S4;  RowsinKc.  GoodchiM,  3  Wile.  443;  (17)  ^ei  Ba^Uy.  J^   in  ThompMn   v. 

Maxwell  0.  McllTov,  a  Bibb,  211;  Christy  Lacv.3  B.  &  Aid.  883,  286. 

V.  Smith,  33    Vt.  663.     So  also  Bolan  it  (A)  Bac,  Abr.  tit.  Inni  aad  Innteepen 

WilliUDsOQ,  3  Bay  5S1 ;  b.  c.  I  Brevard,  (B).    "  Aai^  n  not  essential  to  an  inn, 

181;    Furd  v.  Farker,  4   Ohio  t>t.   576;  but  in  an  evidence  of  it."    Per  Z/o/t,  0.  J., 

Fitzf^rald  d.  Burrill.  106  Maas.  446.  in  Parker  v.  Flint,  IS  Mod.  3M. 

(e)  Schroyer  a.  LjDch,  8  Watts,  4&3  ;  (r)  Doe  t>.  Laming.  4  Camp.  73. 

WiKf^na    [•.    Hathaway.    6    Barb.    633;  i  j)  TUw  vat  dirtclly  Md  by  Erie,  J. 

ChrrBtf   V.    Smith.    23    Vt.  663.     And  in  in  Dansey  e.  Richardnin,  SO  I>aw  llmei, 

Blihop  V.  WiUiamson.  i  Fairf.  49S,  this  313,  3S  E.  L.  &  E.  76.  3  E.  &  B.  144.    See 

rale  was  applied  to  a  case  where  a  deputy  alwi  Queen  e.  Kymer.  3  Q,  B   D.  136, 139. 

poBtmaater  had    emplnyed    on    aBsiHtaiit  (i)  So   one  who  enteitaini  stnuigen 

withoat  having  an  oatli  admlniBtered  to  occaaiooally.  altliongh   he  roceivea  coni- 

rei{nired  by  the  statute  of  pensation   for    it,    is    not  an  innkeeper. 


the   United   Stales.    AccordiuKly,  where  State  >;.  Mathews,  2  Uev,  &  B.  434;  Ljon 

fluch   sssislant  wronKfuIlv  refilled  to  de-  v.  Smith,  1  Morris  [In  |,  184.    So  it  has 

lirer  a  letter   to    the  plaintiff,   his  em-  been  ht/cl,  that  a  hountkeeper  at  Tnn- 

ployet  waB  held  liable  in  damages.     See  bridge  or  RpHom,  or  otlier  watering-place, 

also  Bolan  r.  Williamson,  I  Brevard,  ISI.  who   lete   lodgings,  and   farniehBa    meat 

'  The  owner  of  an  apartmeot  hon«e  thongh  he  furnishes  heat,  water,  and  attend- 
ance is  not  an  innkeeper,  DavU  v.  Gay,  141  Mass.  531.  Kor  in  a  sleeping^ar  comptuiy 
either  an  innkeeper  or  commoD  carrier,  Pullman  Palace  Car  Co.  v.  Smith,  73  111.  360 ; 
Woodrnff  &c,  Co.  c.  Diehl,  84  Ind.  474,  481 ;  Pullman  Palace  Car  Co.  e.  Gaylord, 
(Snper.  Ct.  Ky.l,  30  Alb.  L.  J,  434;  s.  o.  33  Am.  L.  Rw.  n.  s.  7SS;  Lewis  0.  New 
York  Central  Sleeping  Car  Co.  143  Mass.  HT ;  Root  e.  New  York  Central  Sleeping 
Car  Co.  28  Mo.  App.  199  ;  Pullman  Palaoe  Car  Co.  v.  Pollock,  69  Tex.  ISO  :  Pullman 
Palace  Car  Co.  u.  Matthews,  T4  Tex.  654.  Contra,  Pullman  Falac«  Car  Co.  u.  Lowe, 
38  Keb.  339.  Nor  is  a  Steamship  Company  an  innkeeper.  Steamboat  Crystal  Palace 
V.  Vanderpool,  16  B.  Mon.  303:  Clark  0.  Bums,  1)8  Mass.  375.  But  see  tonln, 
Cioiier  v.  Boston  Ac.  Steamboat  Co.  43  How.  Pi.  4SS. 
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•  Public  policy  imposes  upon  an  innkeeper  a  severe  liabil-  '146 
ity.  The  later,  and,  on  the  whole,  prevailing  authorities, 
make  him  an  insurer  of  the  property  committed  to  his  care, 
against  everything  but  the  act  of  God,  or  the  public  enemy,  or 
the  neglect  or  fraud  of  the  owner  of  the  property,  (i)  There 
seems  to  be  acme  disposition,  however,  to  regard  this  rule  of  law 
as  too  severe,  and  as  needing  modi&cation.  In  several  well-con- 
sidered cases  a  different  rule  was  adopted.  (//)     In  a  recent  case  in 

■nd  drink,  and   providm  stable-room  for  Fay  v,  Psciflc  ImprnTsineiit  Co.  93  Cftl. 

Ihenimpatiy  who  rewirt  there  fur  health  353;    Sible;  d.   Aldrich,  33  N.  U.   553; 

or  pleisure,  U  not  an  innkeeper.     Park-  Pinkerton    v.    Woodward.   33    Cal.    657 ; 

bciiiH  V.  KoTSter,  5  Hod.  427 ;  a.  c.  non,  WaUh  c.  Parterfletd,  87  Pa,  376 ;  Shnlti 

Farkhimt  o.  Foster,  Carth.  417;  a.  c.  1  v.  Wall,  134   )>a,   362;    Bnrrowa   v.  Trie- 


SB?.     And  Lord  Ho/t  mud,  the  OM  bei-,  ai     Md.    320;    Shaw    n.    Berrj',    SI 

0  plain  that  there  waa  no  occsHion  Me.   47S.     This   last  was   an  action  on 

iiing  reasoDS.     See  also  Bonner  d,  the  case  against  the  defaadoot,  wh 

am,  7  Oa.    296.     Bat  Id  Tbompeoa  an  Inakeeper.  for  an  injury  to  the 

7,3  B.  t  Aid.  2S3,  it  was  held,  that  tiff's  hotae,  while  at  the  defendant's  i 

ae  of  public  entertainment  in  Lou-  The  horse  waa  placed  at  the  stable  I 

doD,  where   beds,   provisiuDS,  tc.,  were  evening,  and   the   next  morning  o 

lonutiwd  for  all  perBOOB  paying  for  the  his  hind   legs  was  foand  to   have 


ir  giving  reasons.     See  also  Bonner  d,  the  case  against  the  defaadont,  w  ..      ._ 

WeLbon,  7  Oa,   296.     Bat  in  Tbompeoa  an  innkeeper,  for  an  injury  to  the  plain- 

r  Lacy,  S  B.  t  Aid.  2S3,  it  waa  held,  that  tiff's  hotae,  while  at  the  defendant's  stable. 

~  '  ~   le  of  public  entertainment  in  Lou-  The  horse  waa  placed  at  the  stable  in  the 
'    '              ■  ■          .  ,  ,   jfi^   ugjjj  morning  one  of 

was    merely  called  a  hroken   above   the  gambrel  joint.    The 

taYsm  and  coffee-honsa,  and  wa»  not  fre-  evidence   tended    to  show   that  he  waa 

quenled   by    stage-coaches   and    wagons  treated  with  care  and  faithf nlnesB ;  that 

—  '•----   -yy^  and  which  had  no  sta-  he  was  placed  in  a  sale  and  suitable  atall, 

til  it,  iras  to  be  considered  with  sofflcient  and  aaitable  bedding ;  and 

the  owner  was  snbject  to  that  the  injury  happened  without  the  fault 

the  liabilities  of  innkeepers,  and   had  a  of  any  one.    The  learned  judge,  before 

lies  oD  the  goods  of  hia  gneats  for  the  whom  the  cause  was  tried,  instructed  the 

paymeot  of  his  bill,  and   that  too  evon  jury,  that  the  role  of  law  applicable  to 

when  Ibe  guest  did  not  appear  to  have  common  carriers  was  not  applicable  to 

been  a  traveller,  bat  one  who  had  previ-  inqholders  ;  that  the  law.  in  case  of  in- 

omly  resided  in    famished    lodsinn  in  jury  to  goods   or  property  while   in   the 

London.      In    Wintermnte    b,    Clarke,    5  custody  of  the  innkeeper,  prennmed  it  to 

Aandf,  247,  the  court  say,  that  in  order  have   happened   through   hia   negligence 

to  charge  a  party  as  an  inniieeper  it  is  or  fault,  and  would  hoUl  him  responsible 

not  necessary  to   prove  that  it  was  only  for  it,  nuless  he  could  prove  that  he  was 

fur  the  reception  of  travellers  that   his  Rnilty  of  no  fault ;  and  that  if  the   de- 

home  was   kept  open,  it  being  snRicient  tendaut   had   proved  that  he  waa  not  id 

lo  piDve   that  all   who   came   were    re-  fault,  the  action  could  not  be  maintained. 

nJTed  as  gnests    without   any   previous  The  caae  was  carried  up  to  the  Supreme 

rment   a»  to  the  time  or  terms  of  C^oatt    on   exception   to    these    instruc- 

■tay.    A  public  house  o{  entertain-  tions,  and  that  court,  after  an  elaborate 

meat  for  all  who  choose  to  visit  it  is  the  examination   of   the   authorities,  he/d  the 

true  definition  of  an  inn.     See  Krohn  v.  instniccions  to  be  incorrect;  and  declared 

Sweeney,  2  Daly,  300;  Walling  r.  Potter,  the  rule  of  law  to  be  that  an  ipnkeeper  is 

3i  Conn.  183,  IS5 ;  Hancock  r.  Rand,  94  boand  to  keep  the  goods  and  chattels  of 

S.Y.  I ;  Southwood  v.  Klvers,  3  Bush,  his  guest?  so  that  they  shall  be  actually 

iSI,  684;    Pinkerton    b.  Woodward,  33  safe;  inevitable  accidents,  the  acts  of  pab- 

Cal.  S97  ;  Fay  v.  PaciSc  Improvement  Co,  lie  enemies,  the  owners  of  the  goods  and 

S3  Cal.  253.  their  vervants,  excepted :  and  that  proof 

(11  Mason  i>.  Thompson,  9  Pick,  280,  that  there  wo*  no  negligence  in  the  ion- 

per  Wilde,  J. ;  Richmond  v.  Smith,  8  B.  keeper  or  hia  servants,  was  not  snflicieut 

t  C,  9,  per  liaglei/,  J. ;  Piper  v.  Manny,  for  his  immnnity, 

!i  Wend.  2S2,  per  NtUon,  C.  J, ;  GHn-         {11}  Dawson  v.  Chamney,  S  Q.  B,  164. 

aell   c.  Cook,  3  HiU  (N,  Y,),  485;  per  and    MerriU    v.    Claghorn,   23   Vt.   177. 

ftvnuoa, . I. ;  Manning  t>.  Wells,  9  Hnmph.  Dawson   e.   Chamney   was  an  action  on 

<t6 ;  Thickstnn  c  Howard.  8  Blackf.  535  ;  the  case  to  recover  damages  for  an   in- 

""' "         "  I  Cal,  221;   Hnlett  u.  jury  to  the  plaintiff's  horse.     It  appeared 

—      "   "   "    --■  -'^uthedefeDda 


Bwift,   42    Barb.   !30,    33  N.  X.   571; 
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New  York  where  an  innkeeper  was  held  responsbile  for  the  loss 
of  the  goods  of  his  gueat  b^  fire  of  which  the  cause  was  unknown, 

the  plaintiff  exTe  (he  horse  in  char^  to  in  point  of  tticx.  Id  the  defendant  or  hia 
the  aefe]idiuir«  huetlec,  who  placed  hiRi  in  servanta.  From  thia  we  are  to  onder- 
a  Btall  where  then  iras  airather  hone ;  stand  that  no  degree  of  dilif^nce  on  im 
•od  that  the  injuiy  «M  d(»ie  by  the  other  part  could  bare  prevented  the  Iom.  U, 
horse  kicking  llis  horse  of  the  plainiiS.  then,  the  defendant  is  liable,  it  man  be 
The  defendaut  havio);  called  witnensea  to  foi  a  loss  happening  by  a  canM  beyond 
•huw  tbat  proper  rare  had  been  taken  of  hia  contToL  In  saying  this  we  hare  retei^ 
the  horse,  Che  learned  judi,re  directed  the  ence  only  to  the  highest  decree  o(  what 
jury  to  Hnd  for  Che  plaiuCiS,  if  they  were  wonld  be  esteemed  reasonable  diligence, 
uf  opinion  that  the  defendant,  by  bimtelf  onder  the  circamsCances  known  Co  exist, 
or  aervauca,  had  been  guilty  of  direct  befot«  the  fire  occurred.  We  are  awaro 
injury,  ur  of  negligence,  bnt  o*herwise  that  iC  would  dunbcless  liave  been  possible, 
for  the  defendant.  The  jury  found  a  by  human  meaon,  to  have  so  vigilantl; 
verdict  for  the  defeodaut,  and  the  Court  guarded  those  buildings  as  probably  to 
of  (jneeo's  Bench  held  Che  direction  have  prerented  the  fire.  BnC  such  ex- 
proper.  This  dscisioD  wu  considered  treme  caution  in  remote  country  towns 
III  Che  case  of  MaCeer  a.  Brown,  1  Cal.  ia  not  expected,  and  if  practised,  as  a 
ail.  The  court  ado^  the  rffcfwH  of  Mr.  ^nersl  thing,  must  very  connideraJily 
Justice  Bafileif  in  Richmond  n.  Smith,  increaae  charfee  upon  guests,  wbii^h  they 
8  B.  &  C.  9,  that  the  iookeeper  very  would  not  winh  to  incur,  ordinarily,  foe 
closely  resembles  a  common  carrier,  and  the  remote  and  pD^<xible  advantage  which 
is  liable  for  any  loss  not  occasioned  by  might  accrue  to  them.  The  question, 
the  act  of  God  or  the  king's  enemies,  then,  is  whether  Che  defendant  is  liable  T 
except  where  Che  guest  chooses  to  have  Do  the  aathoritics  justify  any  such  cod- 
the  goods  under  his  own  care ;  and  after  cluuon  *  For  it  is  a  question  of  antbor- 
*  lengthy  and  able  consideration  of  the  ity  merely.  We  know  that  many  eminent 
•abject  they  sav,  that  although  that  judges  and  writers  upon  the  law  have 
dicluoi  of  Mr,  >rnstice  Bag/eg  has  been  coneiderad  that  innkeepers  are  liable  to 
overturned  in  England  by  the  decision  the  same  extent  as  common  carriers.  It 
of  Dawson  v,  Chamney,  they  think  the  may  be  trne,  Chat  the  cases  are  much 
dirtam  right  and  the  decision  wrong,  alike  in  principle.  Fat  one,  1  sbonld  nut 
The  case  of  Merritt  t>.  Claghom  was  also  be  inclined  to  queacion  Chac.  But  if  tfae 
an  action  on  the  case  to  recover  the  case  were  new,  it  is  certainly  not  free 
value  of  two  horses,  a  double  harne«,  from  question  how  far  any  court  would 
two  horse-bl&nkets  and  two  halCets.  Uu  feel  jostified  in  holding  any  bailee  liable 
the  trial,  it  was  conceded  that  the  defend-  for  a  loss  like  the  prexent.  Bnt  in  re- 
ant  was  Che  keeper  of  an  inn,  and  that  gard  to  common  carriers,  tlie  law  Is  per- 
the  agent  of  Che  plaintiff  was  received  as  fectly  well  settled,  anci  they  contract 
a  guest  at  the  defendant's  inn,  with  the  wich  Che  full  knowledge  of  the  extent  of 
propertT  in  question,  belonipn);  to  Che  their  liabilicy,  and  deioaod  not  only  paj 
plainCilt ;  and  that  the  bonies  and  other  for  Che  freieoc,  buc  a  premium  for  the  iu- 
property  were,  as  is  usual  in  soch  cBKes,  surance,  anil  may  reinsure  if  they  choose. 
put  into  the  barn  of  the  defendant,  which  And  Che  fact  Chat  carriers  are  thus  liable 
was  a  |>art  of  the  premises,  and.  at  the  no  doubt  often  inducer  the  owners  to  omit 
usual  time  for  closing  Che  stable,  the  barn  insurance.  But.  uuless  the  law  has  al- 
was  lucked  by  the  defenilanC;  and  Chat  reuly  affixed  tbe  same  degree  uf  extreme 
■bout  daylight  the  next  morning,  and  liBbilitj  tuthe  cane  of  iuukeepers.  we  know 
while  the  property  was  thug  in  the  custody  of  no  fp>unds  of  policy  merely  which 
of  Che  defendant,  as  an  innkeeper,  Che  would  justify  a  court  in  so  holding." 
harn  was  discovered  to  be  on  fire,  sup-  Alter  a  careful  examination  of  the  aa- 
poxed  to  be  the  work  of  an  incendiary,  thoricies,  the  learned  judge  cunclndea  : 
and  the  horses  and  other  properly  were  "  It  is  certain  no  wefl-.coniiidered  case 
burned  and  destroyed :  and  Chat  there  was  hss  held  Che  innkeeper  liable  iu  circumi 
no  negligence,  iu  point  of  fact,  in  Che  de-  stances  like  the  present.  And  no  prin- 
fendanC  or  his  eervaiits,  in  tbe  case  of  the  ciple  of  reason,  or  policy,  or  inaCice, 
barn  and  of  the  property  in  question.  'In  requirea,  we  think,  anv  such  ramit,  and 
these  facts,  Che  court  Md  that  the  pUinCifE  tbe  English  law  Is  certatnlv  settled  other- 
was  DOI  entitled  to  recover.  And  Rrd-  wise."  See  also  McDaniels  v  Uobinsun, 
Jjeld,  J.,  in  giving  tbe  opinion  of  the  36  Vt.  316;  Metcalf  i:  Hess,  14  111.  129; 
court,  au'd:  "The  case  finds  that  Che  Baker  t>.  Desssuer,  49  Ind.  ^B;  Cutler  a. 
plaintiff's  loss  was  without  any  negligence,  Booney,  30  Mich.  S5B;   Uowe  Machin* 
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the  guest  not  having  been  negligent,  two  oF  the  judges  disseoted 
from  this  opin'on.  (^m)  Where  a  womaD  leaving  an  inn  where 
she  had  been  a  guest,  left  a  trunk,  saying  Bhe  would  send  for  it 
ia  ten  minutes,  and  eome  days  after  sent  for  it,  and  the  trunk 
was  lost,  the  innkeeper  was  held  liable,  on  the  ground  that  hu 
was  liable  for  a  reasonable  time  after  the  guest  had  left 
his  house. (/n)i  He  would  then  be  liable  "for  a  loss  *147 
occasioned  by  his  own  serrante,  by  other  guests,  by  rob- 
bery or  burtjiary  from  without  the  house,  or  by  rioters  or  mobs. 
Nor  will  it  excuse  him  if  he  were  sick,  insane,  or  absent,  at  the 
time;  for  he  is  bound  to  have  competent  servants  and  agents. (m) 
But  it  is  a  good  defence  that  the  loss  was  caused  by  the  ser- 
vant of  the  owner,  (»)  or  by  one  who  came  with  him  aa  his 
companion,  (o)  or  by  tiie  n^ligence  of   the   owner ;  (p)   or   that 

('.0.  t.  Peue,  *9  Vt.  477 ;  Howth  v.  Frank-  night,  u 

liB.  M  Tei.  749.  WB«  the 

((■)  Hnl«tt  B.  Swih.  83  N.  y.  571.  driving   

(/■)  Aduni  V.  Ctem,  41  Ga.  6S.  during  the  nigbt.  The  box  wu  bo  inse- 
(■•}  Cron  V.  Andrews,  Cio.  B,  6!S;  carelj  fasteued  that  it  might  be  opened 
Bomdajle  n,  Hnnter,  &  Man.  &  O.  630.  withoat  a  key,  bj  pnahing  back  the  lock. 
(■)  ColjVa  cam,  8  Rep.  33.  The  learned  jadge,  in  Bnmming  up  to  th« 
(oj  Id.  jury,  B^d,  that  by  the  caBtom  of  England 
(p)  BurgSH  ■>.  ClementB,  4  M.  &  8el.  an  innkeeper  was  bonnil  to  keep  the  gouda 
306;  Elcox  ■>.  Hill,  98  U.S.  SIB;  Armi-  of  hia  meita  safely :  but  that  a  goeat 
Mead  B.  Wilde,  6  E.  L.  A  E.  349  ;  h.  g.  IT  might,  bv  gross  oezligence,  relieve  the 
Q.  B,  S6I.  This  last  was  an  action  oa  the  innkeeper  ^m  hie  liability  ;  and  that  if 
cue  for  the  loss  of  moDBy,  which  the  they  thunght  that  a  prudent  man  wonld 
phiutlS  brought  with  him  to  the  defend-  have  taken  the  box  with  him  to  his  bed- 
tut'*  inn.  Oq  the  trial,  it  appeared  that  room,  or  given  it  into  the  express  custody 
tlM  pLaintiff  IVM  a  commercial  traveller,  of  the  defendant,  they  mi)[ht  And  a  ver- 
who  had  frequented  the  ilefendant'a  inn  diet  for  the  defendant;  and  left  it  as  a 
for  twenty  vears,  Un  the  evening  of  the  qnegtitm  for  ttiem  whether  the  plaintiff 
night  in  winch  the  mouey  was  stolen  from  waa  guilty  of  gtoaa  negligence  in  the 
the  phtintiS's  driviue  box,  he  had  opened  traveller's  room,  or  whether  thev  were 
the  iwi  and  coonted  over  the  bank-notes  satisfied  on  the  evidence  that  the  plaintiff 
in  the  presence  of  many  personH  in  the  had  acted  with  ordinary  caution.  The 
commemal  room,  as  he  had  also  done  on  jury  found  a  verdict  for  the  defendant, 
•erenl  days  befure,  and  after  replacing  And  a  role  having  been  obtsined  for  a 
tltem  in  the  box  he  left  it  iu  that  ri>um  aU  new  trial,  on  Che  ground  of  misdirection 

'  When  a  guest  departs  and  leaves  his  baggage  at  an  inn  till  sent  for,  the  relatirai 
of  puBt  and  innkeeper  is  ordinarily  terminated  therebT,  the  latter  becoming  merely 
a  eratniiooa  bailee.  Glenn  b.  Jacbon.  93  Aia.  342 ;  wear  i>.  Gleason,  52  Ark.  364 ; 
Miller  B.  I'eegjles,  60  Miss.  819;  Whittamore  c.  Uaroldson,  3  Lea.  312;  Lawrence  v. 
Howard,  I  Utah,  14a.  Bnt  In  Adams  v.  Clem,  41  Ga.  B5,  and  Mnrrav  b.  Manthall, 
9  CoL  482,  it  was  held  that "  an  inakeeper  with  whom  the  ba^^age  of  his  gnest  is  left 
«ith  his  consent,  though  ha  gets  no  ailditional  compensation  for  taking  care  of  it.  ia 
KiQ  Usble  for  it  as  innkeeper,  for  a  reasonable  time  to  be  estimated  accordius  to 


M  of  the  case.      In  Adams  v.  ClBni,fuiir  days  was  held  a  reaaonaUa  time, 
and  in  Murray  r,  Marshall,  two  days  was  held  reasonable. 

The  innkeeper  is  not  liable,  as  such,  for  losses  happening  before  the  relation  of  gneM 
■id  innkeeper  begins.  Thus  where  the  plaintiff,  expecting  to  sta;  at  the  defendant's 
hotel,  gave  his  luguage  to  a  porter  of  the  hotel,  but  changing  his  mind  went  ont  tailing 
IIm  porter  to  lock  op  his  luggage,  the  defendant  was  held  not  liable  for  a  part  oi  the 
hggage  which  was  lost  bCcanss  d.  The  County  Hotel,  &c.  Co.  IS  (j.  B.  D.  37.  Sm 
iIki  Stewan  c.  Head,  To  Ga.  449 ;  Toab  v.  Schmidt,  15  N.  V.  Snpp.  BI6. 
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*  148  *  the  owner  retained  personally  and  exclusively  the  cus- 

tody of  his  goods,  (2)    It  is  not  enough  for  this,  however, 
that  he  exercised  some  choice  as  to  the  room  where  they 

*  149   should  be  '  placed,  (r)  or  that  the  key  of  the  room  was  de- 

livered to  hinL(s)     It  was  long  ago  held,  that  the  owner 


r 


Lord  Cam/Ml,  C.  J^  B><<i :   "  1  sm  of  keeper,  he  cauDot  afterwudi  duuge  the 

"'diod    that   the    rule    (thoold    be    dis-  ioDkeepei  with  theloea.    The  onlf  qaee- 

iTgeA.    If  the  jodee  had  intimated  that  tiun  iu  thia  caae  ii,  whether  KirtoD  did 

it  was  tlie  duty  of  the  pluntifE  to  with-  not    tak«   npoD    himself    the   exdnsivo 

draw  the  box  front  the  commercial  room,  charge  of  hu  goodji,  to  the  exclosion  of 

and  carry  it  with  him  into  liis  bed-chamber,  every  other  penton  ?     A  landlord  is  not 

and  that,  not  haviog  done  so,  he  had  loat  bonnd  tu  fDrnUh  a  shop  to  every  gneat 

bit  claim  upon  the  defendant,  that  would  who  comes  into  his  house  ;  and  if  a  gocM 

hare  been  a  miwlirection.     Bal  tueie  a  takes  exclueive    poBaeuion    of    a   room, 

DO  misdirection  in  what  he  has  reported  which  he  nun  a«  a  warchoase  or  shop,  he 

to  OS.    It  must  he  taken  that  he  left  the  discharges  the  landlord  from  his  common- 

queatioQ  to  the  jury  under  all  the  circnm-  law  liability.    The  queatiun,  therefore,  fur 

Etances  of  the  case  ;  and  it  is  not  possible  yonr  consideration  is,  whether,  when  the 

to  say,  as  a  matter  of  law,  that  a  traveller  goods  were  lout,  they  were  exclusivel;  iu 

might  not  be  guilty  of  negligence,  onder  Kirton's  possession  1     It  is  admitted  that 

some  circumsttuicee,  in  leavmg  a  box  con-  during  part  of  the  tims  Kirtun  kept  the 

taiatng  mouejr  in  the  commercial  room ;  key ;  if  afterwards  the  defendant  took  the 

aud  in  this  cbw  I  think  that  there  was  key  from  him,  the  goods  then  censed  to 

strong  evidence  from  which  the  inry  were  be  nnder  bis  exclnsive  control,  and  the 

juatihed  in  dodinf;  that  the  plaintiS  was  defendant    became  liable  for  their  safe 

gnilty  of  gniss  neKligence.     Indeed,  it  is  custody.     The  only  question  is  whether, 

questionable  whetiiur  the  direction   was  at  the  time  of  the  loss,  the  gondB  were  in 

not   too    favoruble   for   the   plaintiff,    be-  the    exclusive     possession    of    Kirton  ? " 

cause  it  is  doubtful  whether,  in  order  to  The  jury  found  a  verdict  for  the  defend- 

relieve  the  innkeeper  from  his  liability,  ant.    See  also  Burgess  d.  (^lemeuts,  4  M. 

there    must   be  cnitsa   negligaitia  in   the  &,   Sel.   306;    Vance   v.  Throckmorton,    9 

guest."  Bush,  41.    The  same  rule  holds,  where 

{q)  This  was  decided  in  the  case  of  the  guest,  instead  of  reposing;  himself 
Farnworth  v.  Packwood,  1  Stark.  249.  upon  the  protection  of  the  innkeeper,  in. 
It  appeared  in  this  case  that  Kirton  came  truati  his  property  to  some  oue  else  in  the 
to  the  house  of  the  defendant,  an  iuu-  house.  Sneider  r.  Gein,  I  Yeates,  34. 
keeper,  and  in  the  course  of  three  or  lour  (r)  Thas,  where  a  traveller  went  into 
days  afterwards  applied  to  the  defendant  an  inn,  and  desired  to  have  his  luggage 
for  a  private  room,  for  the  purpoee  of  taken  into  the  i.'ommercial  room,  to  which 
depositing  goods  there,  and  expoaing  he  resorted,  from  whence  it  was  stoleu. 
them  for  sale;  and  the  defendant  having  the  court  htld.  that  the  innkeeper  was 
shown  him  a  smnll  room,  which  he  ap-  responsible,  although  he  proved  that  lu'- 
prored  of,  Kirton  the  next  day  took  poa-  cording  to  the  usuu  practice  of  his  house, 
aewion  of  it,  and  the  key  was  delivered  the  luggage  would  have  been  deposited 
to  him,  and  was  kept  by  him  exclusively  in  the  gneut's  bedroom,  and  not  in  the 
for  several  days;  but.  upon  the  defend-  commencal  tvoin,  if  no  order  had  been 
ant's  wife  reijuesting  to  place  some  par-  given  respecting  it.  Richmond  v.  Smith, 
'  'n  the  same  room,  I^rton  permitted  S  B,  &  C.  9.  See  further  Eppg  v.  Hinds, 
had  1 '--  — 


exclusive  use  of    it,  and    other  parcels  (■)  Anonymous,   Moore,   TS,  pi. 

were  deposited  in  the  same  room.    Kirton     Calye's  case.  6  Rep.  St.    In  the  c 
boarded  aud  lodged  in  the  house  foral-     Burgess   v.  Clements,  4  M.  &  Sel.  306. 


most  a  fortnight,  and  from  time  to  time  Lord  EUmboniigIt  saj-s:  "lagree  tbatif 

intl^Mlnced  his  customers  into  the  room,  an  innkeeper  gives  the  key  of  the  chamber 

A  short  time  before  he  left  the  house  he  to  his  guest,  this  will  not  dispense  vrith 

discovered   that  k  package  was  missing,  bis  own  care,  or  discharge  him  from  his 

which  made   the  subject  of  the  present  general  reapousibility  as  innkeeper.     But 

demand.    Lf.  Blanr,  J.,  in  summing  np  to  if  there  be  evidence  that   the  guest  ac- 

the  jury,   said;  "If  a  guest  take   upon  cepted  the  key,  and  took  on  himself  the 

himself  the  exclusive  charge  of  the  goods  care  of  his  goods,  surely  It  is  for  the  j'ury 

wUch  he  brings  into  the  house  of  au  inn-  to  determine  whether  this  evidence  of  his 
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may  still  recover,  even  if  he  does  not  ase  the  key,  but  leaves  the 
door  uu1ocked.(2)^  But  an  innkeeper  may  require  of  his  guest  to 
place  bis  goods  in  a  particular  place,  and  under  lock  and  key,  ot 
he  will  not  be  answerable.  And  if  these  precautions  are  reason- 
able,  and  the  guest  neglects  them,  and  exposes  the  goods  to  a 
greater  hazard,  the  innkeeper  is  exonerated,  (u) 

It  is  common  for  large  hotels  or  inns  to  have  safes  for  holding 
Taluable  property  and  to  give  notice  to  guests  that  they  will  not 
be  responsible  for  such  property,  as  money,  jewels,  or  ornaments, 
OD less  delivered  to  them  to  be  put  into  the  safe.  Such  notice 
would  be  reasonable,  and  it  is  sustained  by  a  statute  in  New 
York,  passed  in  1855 ;  and  would  undoubtedly  be  held  generally 
to  limit  the  responsibility  of  the  innkeeper,  (uu) '  So  it  has  been 
held  under  a  similar  statute  in  Wisconsin,  and  the  rule  applied 
to  a  watch  and  chain,  although  the  guest  needs  the  constant  use 
of   such  an  article,  and  usually  keeps  it  with  him.  (uv)     Some 

receiring  the  key  prorei  that  be  did  it  (u)  Sanden  p.  Spencer,  Dyei,  SflS  b; 
aaiao  cuMloditiuii,  and  with  a  pnrpoee  of  Calya's  case,  S  Rep.  3S ;  Pami  B.  Cole- 
exempting  the  iankeeper,  or  wheChet  be  man,  91  N.  Y.  Ill  ;  Fuller  d.  Coats,  IS 
took  It  merelr  because  the  huidloTd  forced  Ohio  St.  S43. 

it  on  him,  or  for  the  take  ot  aecuriag         (uu)  For  dsea  ondei  this  statnle  oa 

Kicater  privscv,  in  order  to  prevent  per-  usage,  see  Beudetson  e.  French,  44  Barb, 

■oua  frum  intruding  thenuelvea  into  hia  31.  and  I^nkerton  n.  Woodward,  38  CaL 

room."  GST. 

(0  Calje'a  case,  S  Rep.  sa.  (ud)  Stewart  «.  ParHOna,  »  WU  341. 

'  It  is  a  qneetion  of  fact  for  the  jnrj,  whether  leaving  a  door  nnlocked,  in  conoeo- 
tioii  with  the  other  circumstances  of  the  case,  shows  negligence  on  the  part  of  the 
nest  contributing  to  the  loss.  "  By  omitting  to  lock  his  door  a  jurv  might  well  think 
that  the  gnest  cho«e  to  take  the  risk  of  roobery  upon  himself,  and  that  he  ought  to 
have  taken  more  care.  AU  these  are  questions  of  degree  when  forming  a  judgment 
on  the  facts."  Oppenheim  r.  White  Won  Hotel  Co.  L  R.  6  C,  P.  615,  520,  per 
Willtt.J.  Herbert  v.  MarkweU,  4S  L.  T.  (s.  8.)  649  (1882) ;  Ijinier  «.  Tonngbbod, 
73  Ala.  asT  ;  Murehisoa  f.  Sergent,  69  Ga,  206;  cf.  Swann  p.  Smith,  14  Dalv,  114. 
So  IniTing  a  window  unfastened.  Bohler  v.  Owens,  60  Ga.  185.  So  whether  intoxi- 
catioa  of  the  gnest  contributed  to  the  lusit.  Walsh  c.  PorterReld,  ST  Pa.  3'6.  But  in 
Robeiutfeii]  f.  Cmikshauks,  54  Mich.  201,  205.  it  is  said  that  if  the  gnext  became 
intoxicated  at  the  bar  of  the  landlord.  "  if  anything  .  .  .  tlie  landlord  should  be  held 
to  stricter  liability  ou  tliat  account."  Negugeuce  is  not  to  be  imputed  to  a  i^est 
because  he  consented  to  share  his  room  with  another  gnest,  who  stole  his  property. 
Olson  e.  Grossman,  SI  Miun.  222.  Nor  because  he  failed  to  notify  the  landlord  that 
the  door  of  bis  room  had  no  lock.    Lanier  c  Tonngblood,  73  Ala.  5B7. 

*  Apart  from  statute,  an  innkeeper's  liability  is  not  affected  by  such  a  notice  nnlesa 
n  be  shown  that  the  gnest  knew  of  it  or  had  his  attention  called  to  it.  Morgan  o, 
RaveT.  6  H.  1  N.  265  ;  Pinkerton  d.  Woodward,  33  Cal.  55T ;  Bodwell  n.  Bragg.  29  la. 
233;  SfanlU  d.  Wall,  134  Pa.  262.  Bat,  generally,  by  statQte  an  innkeeper  by  post- 
ing notices  as  required  may  affect  his  guests  with  constroctiTe  notice  of  their  conleuUi. 
See  e.  g.  Lanier  u.  Vnungblood,  73  AU.  567 ;  Shultz  v.  Wall,  supm.  In  name  juris- 
dictions soch  statntex  are  cousiroed  as  proTiding  the  only  way  In  which  the  gneK  can 
be  charged  witb  notice.  I.duiier  u.  Tonngblood.  lupra ;  Olson  d.  Crossraan.  31  Minn. 
S23  ;  But«rson  v.  Vngel.  8  Mo.  App.  24.  In  others,  personal  notice  is  still  sufficient. 
Purvis  r.  Coleman,  21  N.  Y.  Ill ;  Shultz  v.  Wall,  tapra.  The  statutory  reqnirementa 
most  be  strictly  complied  with  to  aSord  the  innkeeper  protection.  Spice  s.  Bacon,  3 
Ex.  D.  4«3 ;  Beak  v.  PoMy,  72  Ala.  323. 
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doubt  may  be  thrown  on  this  doctrine  hj  a  recent  case  in  New 
York.(w:r) 

A  distinction  has  been  taken,  and  appears  to  rant  on  good  rea- 
son, between  those  efTects  of  a  traveller  not  immediately  requisite 
to  his  comfort,  and  those  essential  to  his  personal  convenience, 
and  which  it  is  necessary  that  he  should  have  constantly  abont 
him ;  so  that,  though  personally  notified  to  deposit  tfae  latter  with 
the  innkeeper  for  safety,  if  he  fail  to  comply,  the  innkeeper  will 
still  be  responsible,  (d) 

If  the  goods  are  once  within  the  cnstody  of  the  innkaep^r,  and 
while  there,  are  lost,  the  presumption  of  law  is,  that  they  are  lost 
through  his  negligence. («r) 

No  especial  delivery  or  direction  of  the  goods  to  the  innkeeper 
is  necessary  to  chaise  him ;  for  it  is  enoagh  if  they  are  fairly, 
according  to  common  practice  within  hia  custody,  (x) 
*150  'Thus,  if  he  engages  to  take  passengers  "free'  from  a 
station,  and  a  passenger  gets  into  a  hack  which,  by  agree- 
ment with  the  owners,  may  be  used  by  him  for  that  purpose,  and 
loses  a  trunk  in  that  hack,  the  innkeeper  is  liable,  (y)  If  a  ser- 
vant of  the  innkeeper  take  the  luggage  of  the  passenger  to  carry 
it  to  the  cars,  the  innkeeper  continues  responsible  for  it,  nntil 
delivery  to  the  ca.Ta.(j/y) 

It  is  said,  that  if  the  innkeeper  refuses  to  receive  the  party  aa 
a  guest,  he  is  not  liable  for  any  loss  of  his  goods.  But  he  cannot 
80  refuse,  unless  bis  house  is  full,  and  he  is  actually  unable  to 
receive  him.(s)  And  if  on  false  pretences  he  refuses,  he  is  liable 
to  an  action,  (a)  And  it  is  said  that  he  may  even  be  indicted 
therefor,  (b) 

(nr)  KrohD  n.  Sweener,  !  DalT,  800;  and  monej  of  thmr  gaaata,  ia  foondBd  on 

Ramnlej  v.  Inland,  43  N.V.  539 ;  MaltbT  the  gmt  principle  of  pnhlic  utility,  and  is 

V.  ChupmiUi,  2b  Md.  310.  not  restricted  to  taj  pnrticnlaT  or  limited 

(»)  Profltet   n.   Hull,   IB  La.  Aa.   9M.  araonnt.  .  .  .    The    principlB   for  which 

See  Nohle  r.  Millikan.  74  Me.  S35 ;  77  M«.  tbe  defendflntt  contend,  chat  iiiDkeepetB 

3S9  ;   MurrhiBOD   v.  Kergent.  G9  Oa.  aO(i ;  are  Uable  for  RQch  HnmB  only  an  an  neces- 

f^y  r  Pacific  ImpraremeDt  Co.  S3  Cal.  253.  mrj  and  deBlgned  fur  the  ordinary  trarel- 

(ir)  See  the  cases  in  the  former  notes,  ling  expenae*  of  tbe  gauBt,  is  onsnpported 

and  Kisten  p.  Hildebrand,  9  B.  Mon.  72;  br  aatboritv,«nd  wholly  incoiuisteDtwttli 

Sibley  V.  Aldrich,  33  K.  H.  B93.  the  principle  npoD  which  the  liability  of 

(x^  McDonald   r.  Edgerton,  B  Bftrb.  an  innkeeper  rests." 
560;   Bennett    n.   Mellor.  9  T.   R.   373.  (y)  Dickinson  v.  Winchester,  4  Cnih. 

Nor  is  it  material  whether  the  property  114.  SeealfloCoskervr.NaKle.83Ga.696. 
intraated   lo   the    innkeeper  conidsts  ol         (jry)  Sasseen  v.  CWk,  37  Ga.  S49.    In 

{^oods  or  of  moDBT.     Kent  v.  Shnckard,  this  case  the  liability  of  an  innkeeper  is 

a  B.  &  Ad.  803.     Hot  Is  it  limited  to  any  mnch  considered. 

particQlai  amonnt.     Berkshire   Woollen         (i|  Hawthorn  v.  Hammond,  I  Car.  ft 

Co.  r.  ProetOT,7CnBh,417.     See  thet««»  K.  404;   Kirkman  u.  ShawcroM,  6  T.  R. 

of  this  case  stated,  pcKe,  p.  "ISS.  note  (».  14;  Willi*  n.  McMahon.  89  Cal.  196. 
Flrtrhtr,  J.,   in    reference   to  the  point,         {n)  White's  case,  Dyer,  198  b,  1  Roll. 

•i»»s;  ■'  Tlie  reaponsibilitv  of  innkeepers  Ahr.  3,  (F|  pi,  I. 
for  tbe  safetT  of  the  goods  and  chattels         {b)  Rex  v.  Ivans,  7  C.  4  F.  918. 
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In  innkeeper  may  refuse  to  receive  a  disorderly  guest,  or  re- 
qoire  him  to  leave  his  house,  (c)  He  is  not  bound  to  examine 
into  the  reasonableness  of  the  guest's  requirements,  if  the  guest 
be  possessed  of  hie  reason,  and  ia  not  a  minor,  (d)  And  while 
travellers  are  entitled  to  proper  accommodations,  they  have  no 
right  to  select  a  particular  apartment,  or  use  it  for  purposes  other 
than  those  for  which  it  is  designed,  (e)  But  an  innkeeper  has  no 
right  to  prevent  the  driver  of  a  line  that  is  a  rival  to  one  which 
favors  the  innkeeper,  from  entering  hia  house  for  lawful  and 
fensonable  purposes.  (/) 

Nothing  need  be,  nor  usually  is,  paid  for  the  goods  sepa- 
rately, (cr)  The  compensation  paid  by  the  owner  for  hie  enter* 
tainment  covers  the  care  of  the  property.  The  custody  of  the 
goods  is  accessory  to  the  principal  contract 

It  is  sometimes  diCBcult  to  know  who  is  the  guest  of  an 
innkeeper. (&) '    In  this  country  it  is  very  common  for  per- 
sons to  *  become  boarders  at  an  inn  ;  and  then  they  cease  to   *  151 
he  guests  in  such  a  sense  as  to  huld  the  innkeeper  to  his 
peculiar  liability,  and,  on  the  otlier  hand,  give  him  his  lien,  (i) 

(c)  Howell  V.  Jackson.  S  C.  ft  P.  TS3 ;  KinK**  Bench  BnsUined  the  venlict,  de- 

Kii  D.  IvcDB,  T  C.  ft  1*.  S13;  Queen  E.  cidiag  that  the  plaintiff's  servant  unu  to 

Rjmer,  2  Q.  B.  D.  136 ;  State  r.  Steele,  be  deemed  the  gneet  of  the  dsfeadant. 

106  N.  C.  7AS.  See  also  McDonatd  o.  Edgerton,  5  Barb. 

((f)  Proctor  0.  Nicholson,  T  C.  A  P.  67.  MO;   Washbntn   v.   Jones.  14  Barb.  193- 

|(>  Fell  D.  Knight,  S  M.  &  W.  aes.  Nor  ia  it  neceasHnr  that  the  ovner  of  the 

(/)  Markham  o.  Brown,  8  N.  H.  523.  goods  be  himself  a  goeBt,  in  order  to  en- 

S)  Lane  e.  Cotton,  IS  Mud.  473,  4S7.  title  him  to  an    action  a^Dst  an   inn- 

I  PnrchSBing  liijnor  at  an  inn  has  keeper.     If  his  servant  or  Mend  to  whom 

been  Iteld  lufficient  to  constitute  one  a  he   bas  intmsted  the   powiesBiOD  of  the 

peet.   BenneC   e.  Mellor.  S  T,   R.  273.  Koods  is  a  guest,  it  is  snfBcient.    'liis  is 

Jd  this  case  the  platotiff'B  Mrraot  had  held  in   the   following  cases;   Mawn   e. 

laksn  some  goods   to  msirket   at    Man.  Tfaompiion,  9  Pick,  aso;  Towsoo  v.  Havre 

Fhestei,  3u(!  not  being  able  to  diepoee  of  de  Grace  Baok,  6  Kar.  &  J.  47 ;  Berkshire 

Ihcm.  went  with  tbem  to  the  defendant's  Woollen  Co.  b.  Proctor,  7  Cosh.  417. 

ian.  and  asked  the  defendaot's  wife  if  he  (i)  Manning  c.  Well<i,  9  Hnmph.  746 ; 

could  leave  the  Boods  there  till  the  fol-  Ewart  c.  Stark,  8  Rich.  L.  423  ;   Hnrab  o. 

loiving  week,  and  she  said  she  conld  not  Bjers,   29   Ho.    469.      The    liability  of 

Cell,  toT  ther  were  ver/  fnll  of  parcels,  boarding-honse   keepers  for  the  goods  of 

The  plaintiff's  servant  then  sat  down  in  tbeir  gaeets  was  tnach  discnssad  in  the 

the  inn,  had  some  liquor,  and  pnt  the  case  of  Dansey  d.  Richardson,  2!i  E.  L.  &. 

goods  on  the   floor  immediately   behind  B.  76  ;   s.  c.  3  B.  &  B.  144.    The  declara- 

nini,  and  when  he  got  np,  after  sitting  tion  stated  that  the  plaintiff  bod  become 

there  a  little  while,  the  goods  were  miss-  a  gnest  in  the  boarning-bonse  of  the  de- 

ing.    There  was  a  verdict  for  the  plaintiff  fendant   npon  the  terms,  among  others, 

ior  the  value   of   the  goods;    and,  on  a  that  the   defendant  wonld  take  dae  and 

motion  for  a  new  trial,    the   Court  of  reasonable  care  of  the  goods  of  the  plain- 

I  An  innkeeper  who  ri 
u  ordinary  bsjlee.  — as  i  ^ 
of  hid  property  without  pay ;  or  retains  the  baggage  of  a  departing  gnest  as  an  aceom- 
nodation ;  see  ante,  p.  *  146,  — as  a  bailee  lOTliire  if  he  receives  pay,  Healey  b. 
Giav,  63  Me.  489 :  Mowers  c.  FeChers,  61  N.  ¥.94.  See  Medawar  i>.  Grand  Hotel  Co. 
(1S91)2Q.  B.  II. 
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We  take  the  distinction  between  the  gnest  and  the  boarder  to 
be  this.  The  gueat  comes  without  any  bargain  for  time,  remains 
without  one,  and  may  go  when  he  pleaBes,  paying  only  for  the 
actual  entertaiament  which  he  receives ;  (tt)  and  it  is  not  enough 
to  make  a  boarder,  and  not  a  guest,  that  be  baa  stayed  a  long 
time  in  the  inn  in  this  way.  This  we  hold  to  be  the  gen- 
*  152  eral  rule ;  but  '  there  may  be  some  difficulty  in  the  appli- 
cation of  it;  for,  on  the  one  hand,  the  special  contract 
between  the  boarder  and  the  master  of  the  house  may  be  express 
or  implied,  and  a  length  of  residence,  upon  certain  terms,  might 
certainly  be  one  circumstance,  which,  with  others,  might  lead 
to  the  inference  of  such  a  contract  On  the  other  hand,  if  a 
traveller  on  a  journey  stops  at  an  inn  for  three  days,  and  makes 
a  bargain  for  that  time,  it  would  be  difficult  to  say  that  be  thereby 
ceased  to  be  a  guest,  and  that  the  innkeeper  was  exonerated  from 
liability  as  such.(y)    So  if  a  company  gave  a  ball  at  an  inn,  the 

tiff  vhile  they  were  in  the  hooie  of  the  lately  to  BUDpI;  the  pUiotiS  vith  certaia 
defeDdanC.  for  hire  snd  rewftrd.  aod  it  thiagi,  and  to  take  doe  and  reasonable 
tlien  beoiae  the  dnty  o!  the  defendant,  care  of  hei  goodj ;  and  that  if  there  had 
br  hereBlf  Bud  senaDtg,  to  take  nuch  care  been  a  want  of  such  care  aa  regarded  the 
or  Cbe  plainCifi'B  goodii  while  a  gatat  in  plaintiff'!  box,  it  was  immaterial  whether 
the  defendant'!  hoiue.  Breach  of  tbe  al-  the  Qecligent  act  was  that  of  tlie  defend- 
leged  duty,  and  a  lout  of  the  plaintiff's  ant  or  her  servant,  though  every  care  bad 
goodi,  by  the  neglect  of  the  aefendatit  been  taken  by  the  defendant  in  employ- 
and  her  eervautii.  On  the  trial  it  ap-  ing  such  servaiit ;  and,  coDBeqaentlj,  that 
peared  that  the  plaintiff  bad  been  r«-  tbe  direction  of  the  learned  judge  wan  not 
ceived  as  a  guest  in  tbe  defendant'!  correct;  bat,  by  li'^Aimun,  J.,  and  AV/c, 
boarding-house,  at  a  weekly  payment,  J.,  that  the  daty  of  liie  defendant  did  nut 
upon  the  terms  of  heing  provided  with  reqnire  that  ane  sbonld  do  more  thaa 
biian]  and  lodging  and  attendance.  The  take  all  requisite  cnre  to  employ  and 
plaintiff,  being  abont  to  leave  the  house,  keep  none  bat  traBtHorlhy  servants;  and 
aent  one  uf  tbe  defeodaat's  aervautd  to  that  if  that  had  tieeu  dune,  the  defendant 
parchsae  some  biscuits,  and  he  left  the  was  not  liable  for  the  eizigle  act  of  negli- 
(ront  door  ajar,  and  while  he  was  absent  ^dc«  on  the  part  of  the  nervant  in  leav- 
OD  the  errand  a  tbief  entered  the  houbo  ing  the  door  open ;  and,  therefore,  that 
and  stole  a  box  of  the  plaiutiCf's  from  the  the  direction  at  the  trial  was  right.  See 
hall.  The  learned  judge  directed  the  anlr.  p.  *  US.  note  (J.), 
jury  that  tbe  defendant  was  not  bonnd  (ii)  Shoecraft  t-.  Itailey,  !S  la.  S53. 
to  take  more  care  of  tbe  honse  and  the  See  also  Pollock  v.  Landis,  36  la.  6M. 
things  in  it  than  a  prudent  owner  would  (j)  This  question  was  discDased  in  the 
take,  and  that  she  was  not  liable  if  there  Supreme  Judicial  Court  of  Massachu- 
were  no  negligence  on  her  part  in  hiring  sett*,  in  the  case  of  the  Berksliire  Wool- 
nnd  keeping  the  servant ;  and  he  left  it  len  Co.  n.  Proctor,  T  Cnsh.  417.  In  that 
to  tbe  jury  to  say  whether,  anppoaing  the  case,  one  Hnssell,  the  agent  and  serraut 
loes  to  have  beeu  occasioned  by  tbe  neg-  of  the  plaintiff,  a  corporation,  came  to 
ligence  of  the  servant  in  leaving  the  dour  Bofton  with  a  large  nnmber  of  witnesses, 
ajar,  there  whs  any  negligence  on  tbe  to  take  charge  of  a  lawsnit  in  behalf  of 
part  of  the  defendant  in  hiring  or  keeping  the  corpomtion,  bringing  with  him  one 
(he  servant.  Jle/d  by  the  court  that  at  thousand  dollnrs  to  defray  the  expenaea 
least  it  was  the  duty  of  the  defendant  to  of  the  suit,  and  pat  ap  at  the  defendants' 
take  snch  care  of  her  house  and  the  inn  as  a  gneat,  with  several  of  the  wit- 
things  of  her  guests  in  it  as  every  prudent  neases,  for  whose  board  he  promised  to  be 
huoseholder  would  take  ;  and,  by  Lord  responsible  to  tbe  defendants,  but  a' 


f  ol  in  the  choice  of  her  serraota,  but  abM-    itay  a  we«k, — and  under  aud  Bgi«eineiit 

160 


impbelt,  C.  J.,  and  Coleridge,  J.,  that  tfpwA  price  for  board  by  the  week, — 
e  was  bound,  not  merely  to  be  cai«-  ttie  price  to  be  greater  if  they  did  not 
I  in  the  choice  of  her  serraott,  but  abM-    itay  a  we«k, — and  under  aud  Bgi«eineiit 
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guests  present  cannot  hold  the  innkeeper  to  bis  liability,  aa  he 
did  not  receive  them  in  that  character  (jj)  Another  test  is  that  a 
boarding-house  receives  only  sach  gueau  as  the  master  chooses; 
bat  an  iankepeer  must  receive  all  who  come,  unless  there  be  a 
special  leason  for  refusal,  {jh)  This  question  must  always  be  one 
of  mixed  law  and  fact 

The  responsibility  of  a  boarding-house  keeper  is  considered  at 
much  length,  in  a  recent  English  case.  Wightman,  J.,  and  Erie, 
J. ,  held  that  a  boarding-house  keeper  was  not  a  bailee  of  the  goods 
of  a  lodger,  and  not  answerable  for  loss  caused  by  the  negligence 
of  her  aervanta,  unless  she  was  herself  negligent  or  in  default  for 
hiring  the  servants,  or  in  some  other  way.  Campbell,  C.  J., 
and  Coleridge,  J. ,  held  that  she  was  liable  for  *  the  negli-  •  153 
geace  of  her  servants  without  having  contributed  thereto, 
as  she  was  for  her  own  negligence.  We  cannot  but  think  this 
latter  view  more  consistent  with  reason,  and  with  the  authorities, 
so  far  as  they  bear  upon  the  question.  (X;) 

One  invited  into  a  inn  as  a  visitor  by  the  iankeeper,  from 
whom  no  pay  is  expected,  is  not  a  guest  for  whom  the  innkepeer 
is  liable.  (0 

Another  question  has  arisen,  whether  he  is  a  guest  who  only 
sends  or  carries  his  property  to  an  inn,  and  places  it  in  the 

atnsd  iCthe  defendantB'  ino  for  eif^hCeeti  price  to-  he  paiif  bj  him  by  th«  week, 

diji.    It  was  lield,  that  tbe  reUtioa  uf  woald  not,  n|ioii  nay  pnacjple  of  law  or 

liadloid   and   raegt  wa«  «atablished   in-  TeasoD,  take   away   hie   ctuuactec   oi   a 

Mutly  apou  hi*  turiTal  M  (he  ion,  and  traveller  and  a  gaesL     A  gneat  for  a 

big  iKepcioQ  w  a  ^^^,  »>d  was  not  af-  niigte  night  might  make  a  special  cod- 

fected    br  his  staying  for  a   longer  or  tract  as  to  Cbe  price  to  be  paid  fur  his 

■barter  tune,  if  he  retained  his  character  lodgiiWi  and  whether  it  were  more  or  leas 

at  a  tRiTeller,  and  the  fact  that  there  thaii  the  nsoai  price  would  not  affect  bis 

ms   an   agreed    price  tor  board  would  character  as  a  guest.      The  character  of 


not  takeaway  his  chai«ct«r  as  a  traveller    a  guest  does  out  depend  upon  the  pay- 

andgnest.    And  n«eier,  J.,  said :  "It  is    monl  of  any  partieukr  price,  hot  npt 

miintaiued  fur  the  defendants  that  Kus-    other  facts.    If  an  inhabitant  of  a  plai 


gonat  in  tbe  sense  of  the  makes  a  special  c 

but  a  boarder.     But  Snssell  surely  kee|)er  there,  for  board  at  his  inn,  he  is  a 

I  to  the  defendants'  inn   aa  a  way-  boarder,  and   not  a  traveller  or  a  gtest, 

g  man  and  a  traveller,  and  the  de-  in  Che  sense  of  the  lav.    But  RusseU  was 

ints  received  him.  as  such  wayfaring  a  traveller,  and  put  up  at  the  defendants' 

and  traveller,  as  a  gnest  at  their  ina  as  a  guest,  was  received   by  the  de- 

Knssell  being  thns  received  by  the  fendants  as  a  iineat,  and  was,  in  the  senae 

Janta  aa  their  Kuesi  at  their  inn,  the  of  the  Inw,  and  iu  every  aeuso  a  gneet." 

relation,  with   all  the  rirhce  and  liabili-  See  also  Chamberlain  v.   Masterson,  S6 

ties  of  the  relation  of  landlord  and  guest,  Ala.  371;  Johnaoa  a.  Reynolds,  3  Kalis. 

was  instintlr  eeCablitthed  between   them.  S37  ;  Jalie  v,  Cardiaal.  35  Wis.  118. 

The  length  of  time  that  a  man  is  at  an         UJ)  Carter  r.  Uobbs,  12  Mich.  S2. 

mn  makes  no  difference  whether  he  stays  [jk)  Pinkerton  i:  Woodward,  33  CaL 

a  week  or  a  month,  or  longer,  so  that  597. 

always,  though  not  strictly  fruniisiu,  he  (i)  Dansey  v.  Bichardsoii,  S3  Law  J. 

tMuQB    his    character    as    a    traveller.  Q.  B.  £17. 

Story  on  Bailm.  §477.    The  simple  fact         (0  Soathcote  o.  Stanley,  I  Had.  &  N. 

tbtt  Rnsaell  made  an  agreement,  as  to  the  !M7. 
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custody  of  the  innkeeper,  but  does  not  go  there  himself  to  eat  or 
to  lodge.  Upon  this  question  the  authorities  are  directly  antn- 
gonistic ;  {m)  but  we  think  that  euch  person  is  not  a  guest,  and 
that  the  innkeeper  is  then  only  a  depositary  for  compensation, 
and  liable  as  a\ich.{mm)  We  think  the  test  is  this.  Is  he 
bound  to  receive  and  to  keep  goods  ao  sent  or  brought  to  him  ? 
He  is  certainly  bound  to  receive  them  —  if  not  unreasonable  in 
quantity,  or  dangerous  in  quality  ~~  if  the  guest  comes  and  stays 
with  them ;  and  then  insures  them  as  above  stated.  But  he  may 
refuse  to  take  charge  of  them  if  the  owner  does  not  accompany 
them ;  for  the  custody  of  the  goods,  as  we  have  already  said,  is 
merely  accessory  to  the  principal  contract  He  may  refuse  them, 
and  therefore  if  he  receives  them  it  is  pot  as  an  innkeeper,  or  at 
least  not  so  as  to  subject  him  to  the  peculiar  liability  of  an  inn- 
keeper. It  is  quite  certain  that  he  is  not  answerable  for  goods 
left  by  the  owner,  for  which  he  is  to  receive  no  compensation,  (n) 
A  guest  undoubtedly  may  leave  an  inn  for  a  time,  and  still  leave 

his  property  under  thtj  safeguard  of  the  landlord's  liability. 
•154   And  it  is  impossible  to  say  precisely  "how  long  he  may 

so  leave  it,  without  ceasing  to  be  a  guest  On  the  other 
hand,  it  must  be  certain  that  one  cannot  lodge  for  a  day  or  two 
at  an  inn,  and  then  depart,  leaving  valuable  property  for  an 
indefinite  period,  and  the  landlord  he  subjected,  as  long  as  the 
owner  pleases,  to  tfie  peculiar  liability  of  an  innkeeper.  In  such 
case  he  would  be,  like  a  waTehouseman  or  other  depositary,  liable 
only  for  his  negligence,  (o) 

(m)  Thi>  qnestlon  vrtu  derided  ia  the  (n)  Torke  o.  GienBagh,  3  Ld.  Ra^m. 

sffirmatiTe  bv  a  mnjoril?  at  the  jnd);^  8BG ;   ».   c.   non.   York  v.   GrinditODe,  1 

agaiDBt  the  opinion  of  Lord  Holt,  iu  Vorke  S&lk.  3SS. 

r.  Grenaugh,  a  Ld.  Raym.  86S  ;  a.  c.  num.  {»)  In  the  C»»  of  Gelley  r.Clerk.  Oro. 

York  t'.   Grindstune.  1   Salk.  3BB.       And  J.  18S,  it  appeared  that  the  plaintiff,  lieiag 

on  the  aalhority  of  thie  cam  it  waa  da-  a  giieet  At  the   house  of  the  defendant, 

cided  the  Mime  way  ia  Mason  v.  Thomp-  who  via*  au  innkeeper  at  Uxbridee,  went 

■OD,  9  Pick.  280,      See  also  the  case  of  from  thence  to  I^^oadun,  and  left  his  goods 

Peet  V.   McGiaw,  25  Wend.  6&3,  which  with  the  defendant,  saiitig  Ibat  he  wonld 

contains  a  dictum  by  Neltoa,  C.  J.,  to  the  retarn   within   two  or   three   days.      He 

same  effect;  and  Berkshire  Wool]«i  Co.  retomed    accordingly    within    the    three 

V.   Proctor,  T   Cush.  tlT,  in  which   the  days,  and  in  the  mean  time  his  goods  had 

point  IE  noticed,  bat  no  opinion  given,  been   stolen.     Upon   these   facts,   Fatter, 

<}n  Che  other  hand,  in  Grinnell  v.  Cook,  Serjeant,  for  the  plaintiff,  contended  that 

3  Hill  (N.  Y.),  485,  the  Supreme  Court  the  innkeeper  should  be  charged.     "For 

of  Kew  York,  after  much  consideration,  when  the  plaintiff  was  a  Rnest,  and  left 

decided  the  same  rjQeetion  the  other  way,  hia  goods  for  so  abort  a  time,  and  prom- 

conformahlv  to  the  opinion  of  Lord  Moll,  ised  to  return  ao  soon,  and  returned  ac- 

Bee  also  Thickatnn  v.  Hovmrd,  S  Blackf.  cordingly,  he  is  all  that  time  acconnted 

63S,  to  the  same  effect.    See  also  Smith  aa  a  gncnc,  and  shall  be  said  to  be  a  gaiM, 

V.  DearloTe,  pott,  p.  *  [56,  n.  (i).  to  charge  the  defendant  as  an  innkeeper, 

'      '  '" '""   '  ''  '"  "  ^ecent case  aciiirding    to  the  cnstom   of  Che  ledu. 

Wood,  33  And  it  was  adjudged  in  the  cnse  of  Sit 
Edwyn  Sands,  where  he  came  to  an  inn 
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Innkeepers  are  liable  only  for  goods  brought  within  the  inn,  or 
otherwise  placed  distinctly  within  their  custody,  in  some  cus- 
tomary and  reasonable  way.  (j>)  Where  a  horse  or  carriage 
*  is  put  in  an  open  shed,  or  the  horae  put  for  the  night  *  155 
into  a  pasture  by  the  innkeeper,  without  the  consent  of  the 
owner,  he  is  still  liable  ;(j)  but  it  is  otherwise  if  it  is  done  with 
the  owner's  consent,  or  by  his  direction ;  (r)  and  where  this  is 


„  n  St  night,  tuid  M  night  ^e«t  povB  his  bill,  and  leaven  the  hoiue, 
ntnmed  accordingly,  and  in  the  interim  it  it  at  his  own  peril  that  he  leavei  bis 
bit  clonk-bng  wM  aUilea,  that  he  might  prapertv  behind  him,  and  that  the  inn- 
have  his  rtmedy  by  an  action  gronnded  kee;>cT  has  a  eight  to  beliore  that  he  takes 
npoD  the  commun  cnatom;  «o  here,"  &c.  it  with  him,  and  is  therefore  Do  loDfer 
.■wrf  non  allorntur;  for  per  Williauii,  J.:  reflp<Mi8ibIe  for  it,  ocleM  it  ia  BpecJMly 
'If  one  comes  to  an  ino  and  lea.ves  his  committed  to  his  charge,  and  than  oulv 
goodi  and  hones,  and  goes  into  the  town,  as  an  ordiuary  bailee.  See  also  McDaniels 
and  after  returns,  and  in  the  tnferi'm  his  o.  Robiuson,  S6  Vt.  316,  n.  And  anit, 
gvoda  are  stolen,  no  doubt  bnt  he  is  a  p.  *  ISO,  n. 

goest.  and  shall  have  remedy,  and  so  was  (  ;>}  Simon  o.  Miller,  7  La.  An.  360 ; 

Sir  Edwyn  Sauds's  case ;  for  his  abaeuce  Albin  d.  Fresby.  8  N.  H.  408,  cited  poit, 

in  pan  of  the  day  is  not  material,  bnt  he  note   (i).      Bnt  in  Clute  i'.   Wiggins,   14 

H  always  repDted  as  a  gUGBt.     So  where  Johns.    175,  where  a  sleigli   losided  with 

one  Ie«vefl  bis  horse  at  an  inn,  to  stand  bags  of  wheat  and  barley,  was  pnt  by  the 

there  by  agreement  at  llvary,  although  gueat   into  an  outhouse  appurtenant  to 

neither  himself  nor  any  of  his  servants  the  inn,  where  loads  of  that  description 

kid|^  there,  he  is  reputed  a  gneat  for  that  were  usually  received,  and  the  graiu  was 

parpoae.  and  the  innlteeper  hath  a  vain-  stolen  during  the  night,  the  innkeeper  was 

able  consideration  ;  and  it  that  horse  be  held  resputisible  for  the  loss,  the  court 

•tolen.  he  is  chargeable  with  an  action  holding  that  thegrainwasin^Aospifiiini. 

npon  the  custom  of  the  realm.    Bat,  as  (g)  Calye's  case,  S  Rep.  32;  Piper  v. 

in  the  case  at  the  bar.  where  he  leaves  Manny,  21  Wend.  283;  Mason  v.  Thomp- 

ggMda  to  keep,  whereof  the  defendant  is  son,  9   Pick,   380,    And   where  au    inu- 

not  to  liare  any  beuefit,  and  goes  from  keeper  on  the  day  of  a  fair,  upon  being 

thence  for  two  or  three  dayn,  although  asked  by  a  traveler,  then  drivini;  ■  gig 

be  aaith  he  will  retnm.  yet  he  is  at  big  uf  which  he  was  owner,  "whether  he  had 

liberty,  and  therefore  he  is  not  a  gneat  room  for  the  horse  !  "  put  the  horse  into 

duriag    that    time."      ITie    distinctions  the  stable  of  the  inn,  received  the  trav- 

tiken  in  this  esse  have  been  recognised  eller  with  some  gooilg  into  the  inn,  and 

sobstantiallv  in  several  subsequent  cases,  placed  the  gig  in  the  open  street  without 

See  Grinnefl  d.  Cook.  3  Hill  ( 5f,  Y.).  48S  ;  the  iun-ya^,  where  he  was  accustomed 

McDonald    f.    Edgerton,    5    Barb.    960;  to  place  ttie  cnrriagea  of   his  gue.st8  on 

Towaon  v.  Havre  de  Grace  Bank,  6  Har,  fair  days ;  and  the  gig  wan  st^an  from 

A  J.  47.    See,  however,  anit,  p.  *  1S3,  note  thence ;  the  court  held,  that  the  innkeeper 

In),  thitt  what  Willianu,  J.,  says  in  re-  was  answerable.  .  Jonee  r.  Tylar,  1  A.  £ 

gard  to  lekring  a  horse  at  an  inn,  moat  K.  b22 ;  s.  c.  3  Hey.  &  M.  S7G, 

be  conflned   to    those    cases   where    the  (r)  Calye's  case.  S  Rep.  33.    In  Haw- 

mnier  ia  himself  a  guest  at  the  time  of  ley  u.  Smith,  35  Wend,  643,  it  appeared 

so  leaving  the  horse.     In  Wintermute  e.  that  the  defendant  was  an  innkeeper,  and 

Clarke,  5  Sandf.  243.  the   plaintiff's  son  that   the  plaintiff  stopped   at  Ilia   hoose 

went  to  the  tarem  of  the  defendant  with  with   a  drove  uf  700  sheep,  which,  with 

his  baggage,  which   he  left  there.    The  his  knowledge  were  turned   out  to  pas- 

Dcit  morning  he  paid  his  bill  for  his  lodg-  ture.     On  the  FoUowiuj;  day  several  of 

iig.  leaving,  m  was  contended,  his  trunk  the  sheep  died,  and   others  sickeoed.  in 

at  the  inn.      I'pon  the  testimony  the  judge  consequence  of  having  eaten  laurel,  which 

cbaned  the  jnry,  that  If  tbey  believed  the  they  found    in   the  pasture.    A   verdict 

tnnk  had  been  taken  away  by  an;  other  having  been  found  for  the  plaintiff,  upon 

petiOn  Uian  the  plaintitTs  son,  even  after  these  fai>ts,  under   the  direction  of  the 

Iks  plaintiff  had  paid  his  bill,  the  defend-  Indge.  the  Sapreme  Conrt  granted  a  new 

Nt  ma  liaUa,    Tba  T«ntict  of  the  JDiy  trial  for  a  misdirection.    And  NelMois,  C. 
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iifiuallj  done,  and   tba  owner   knows  the  custom,  and  gives  no 
particular  direction,  it  might  be  presumed  that  he  consented, 

aod  took  the  risk  upon  himself.  (<) 
*156        'An  innkeeper  has  a  lien  on  the  property  of  the  guest,' 

not  on  his  person,  (t)  for  the  price  of  his  entertain- 
ment ;(u)  even  if  he  be  an  infant,  (uu)  And  he  has  this  lien  on 
goods  brought  to  him  by  a  guest,  although  they  belong  to  another 
person,  (v)'    He  has  this  lien  on  a  horse,  even  if  it  be  stolen  and 

e  falli  manner.  In  the  present  case,  tbere  ia  not 
,  ^Uye's  only  knowledge  tnd  oannt,  bat  tbe  pltun- 
,  S  Hep.  33,  to  the  geoeral  mle  in  re-  tiS  hinueU  plac«e  the  WB);^n  in  thM  ajtn- 
Bpect  to  the  liability  of  an  innkeeper,  ation.  He  of  course  could  not  have 
which  hu  been  folloired  ever  Bioce.  It  expected  that  it  woold  be  removed  to 
was  there  resolved  that  if  the  ea«et  de-  another  place  —  he  made  no  request  to 
liver  his  horse  to  the  hostler,  and  request  that  effect  —  and  be  must  have  known 
that  he  be  put  to  pasture,  which  in  ac-  that  the  goods  could  not  lie  secured  from 
OOrdingly  dune,  and  the  horae  is  stolen,  thievea  in  that  place,  except  by  a  watch, 
the  innkeeper  is  not  respoiuible,  nut  be-  Assuredly  he  could  nut  have  expected 
ing,  in  the  common-law  sense  of  the  term,  they  womd  be  yarded  by  the  defendant 
inj'ru  hospiliam.  Me  is  not  to  be  regarded  in  that  manDer ;  and  under  ench  circnin- 
as  an  insurer  of  goods  without  the  inn,  stances,  ought  not  to  have  expected  that 
that  is,  fur  goods  not  within  the  curtilage,  the  defendant  was  to  be  responsible  for 
The  sheep  were  put  to  pasture  under  the  a  loss.  And  as  the  inns  in  this  country 
direction  of  the  gnest,  which  fact  should  are  not  geuerallj  fomished  with  accum- 
faave  been  regarded  by  the  learned  judge  modatiaus  for  the  protection  of  the  ear- 
as  bringine  the  case  within  the  above  ex-  riages  of  aU  guests  who  may  lodge  at  the 
ceplion.  It  wonld  then  have  turned  upon  inn.  and  the  custom  of  permitting  then 
the  question  of  negligence,  which  should  to  remain  in  open  yards  where  they  can- 
have  been  pat  to  the  jury  upon  the  facts  not  be  nrotecled  but  by  a  gnard,  is  ao 
diacloeed."  nniversal  and  well  known,  we  think  it  a 

(i)  Thus  in  Alhin  r.  Presby,  8  N.  H.  sound  position  that  the  assent  of  the  trav. 
40S,  where  a  traveller,  after  arriving  at  eller  is  to  be  presumed  in  such  case,  nnlesa 
an  inn.  placed  his  loaded  wagon  under  au  he  make  a  special  request  that  his  car- 
open  shed,  near  tbe  highway,  and  made  riage  should  be  put  in  a  safe  place ;  and 
no  request  to  the  innkeeper  to  take  the  that  such  open  yard  is  not  Co  be  deemed  a 
custody  of  it,  and  goods  were  stolen  from  pan  of  Che  inu|  so  as  to  clinree  the  inn- 
it  in  the  uight;  it  was  held,  that  the  iun-  keeper  for  the  loss,  unlesi  he  iieglecta, 
keeper  was  uot  liable  for  the  loss,  not-  upon  request,  to  put  the  goods  in  a  place 
withstanding  it  was  usnal  to  place  loaded  of  safety,  which  he  is  bonud  to  do,  on 
teams  in  that  place.  And  Parker,  J,,  such  request,  if  he  hare  any  accoi 
said :  "  The  present  case  finds,  to  be  sure,  tions  which  enable  him  to  comply  i 
that  the  wagon  was  pat  in  [he  place  where  Sea  Clute  e.  Wi^'gins,  U  Johns. 'l7S,  uited 
'     led  wagons   of   guests  were   usually     —  -  "'"   '   ' 

Md,  when  they  were  pot  under  shel- 

;  but  they  were  doabtless  usually  so 

r_OTd.  with   the  knowledge  and  assent     .. ___  . , 

of  the  guests.     It  is   well    known    that  173;   Griuuell  o.  Cook,  3   Uill    (N.  V.}, 

loaded  wagons  are  often  left  within  the  489. 

limits  of  the  highway,  near  the  inn,  and  (uu)  Watson  d.  Cross,  S  Pnvall,  147. 
areusnallv  not  placed  in  any  building  or  |r)  Suead  ».  Watkins.  1    C.  B.  {».  a.) 
inclosed   yard,   unices  there   is   a   special  !GT ;    Tbretall  F.  Borwick,  li.  R.  ID  Q.  B. 
request  for  it.    Few  inns  in  the  country  Til ;  Cook  d.  Preutice.  13  Ore.  483 ;  Man- 
have  suitable  accommodotioDi   for  secur-  uiug  ir.  Hollenbeck,  37  Wis.  £03. 
ing  property  of  this  character  in  such  a 

1  Asa  piano,  Threfall  c.  Borwick,  L.  R.  7Q.  B.  Til;  affirmed  in  L.  R.  lOQ.  B. 
aiO;  Cook  V.  Prentice.  13  Ore.  483. 

'  Where  a  husband  and  wife  staved  at  a  hotel,  credit  being  given  to  the  husband  ;  it 
was  held  thnt  the  innkeeper  had  a  lien  for  his  bill  on  the  wife's  baggage  though  it  waa 
her  separate  property;    Gorduo  c.  Sitber,  3S  Q.  B.  D-  491. 
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the  thief  briTigs  it  to  him ;  (w)  but  it  is  said  that  he  cannot  sell  a 
horse  on  which  he  has  a  lien,  for  his  keeping,  but  must  proceed  in 
eqnity.(a;)^  And  it  is  not  quite  certain,  on  the  authorities,  how 
far  this  liea  of  the  innkeeper  extends,  (y)  Upon  the  whole,  it 
seems  that  he  has  it  on  all  the  goods  of  the  guest  which  he  has 
recetved,  except  only  those  actually  worn  by  him  on  his  person, 
and  that  this  lien  covers  the  whole  amount  due  for  the  eutertain- 
meut  of  the  guest,  his  servants,  and  his  horses,  (s)^ 

LocATio  OPEEis  HERCIUH  YEHENDARUM.  The  owner  of  goods 
may  cause  them  to  he  carried  by  a  private  carrier  gratuitously,  ot 
by  a  private  carrier  for  hire,  or  by  a  common  carrier.  Any  one 
who  carries  goods  for  another  is  a  private  carrier,  uulees  he 
comes  within  the  definition  of  the  common  carrier,  which 
we  •shall  give  presently.  If  the  private  carrier  carries  'IS? 
them  gratuitously,  he  is  a  mandatary,  and  is  bound  only 
to  alight  diligence,  and  liable  only  for  gross  negligence ;  because 
this  bailment  is  wholly  for  the  benefit  of  the  bailor. 

Such  a  carrier,  like  any  mandatary,  has  a  special  property  so 
far  as  to  maintain  an  action  for  a  tort  to  the  thing  while  in  hie 
possession ;  but  not,  it  seems,  if  it  went  out  of  his  possession  by 
his  own  wrongful  disregard  of  the  directions  of  the  bailor,  (a) 
And  if  he  incur  expenses  in  relation  to  it,  he  would  have  a  lien 
on  the  article  for  them. 

The  private  carrier  for  hire  is  bound  to  ordinary  diligence,  and 
liable  for  ordinary  negligence,   because  this  bailment  is  for  the 

(e)  JosflH  ti.  Tfaniloa.  8  Mod.  1 TS,  And  to  mitke  TeprisaJi."  See  alto  Roue  d.  Bnun- 

vlure  the  gatat  briags  to  the  inn  k  car-  steed,  a  RoUe,  438. 

liiga  not  hu  own,  for  the  standmg  room  |i)  See    Thompson    f .   Lacy,  3  B.   * 

of  which  the  inakeepet  icimireg  a  claim.  Aid.  283  ;  Proctor  n.  Kicholson,  7  C.  &  P 

lor  thi«  he  Iiae  a  lien,  and  maj  defend  67.      Bnt   where  an  innkeeper    receires 

r'nat  an  actioD  of  trover  brought  bj  horses  and  •  carriage  to  etaod  at  liveir, 
owner  of  the  carriage.  TnniU  o.  the  circamBtaocea  ot  the  owner  at  a  Bab- 
Crawler,  13  Q.  B.  197.  sequent  period,  taking  occasional  refreeh- 
h)  Foi  B.  McGregor,  11  Barb,  *l.  raent'at  the  inn,  or  sending  a  friend  to 
is}  In  Bac.  Abr.  tit.  /nns  and  Inn-  be  lodged  there  Bt  his  charge,  will  not 
Utptn  (D),  it  is  said :  "  If  a  'hone  be  entitle  the  innkeeper  to  a  lien  in  respect 
eoamitted  to  an  innkeeper,  it  ma;  be  de-  to  anj  part  of  hji  demand.  For  Che  right 
luoed  for  the  meat  of  the  hoise,  bnt  not  of  lien  of  an  innkeeper,  eav  the  court,  d*- 
lor  the  meat  of  the  gnest ;  for  the  chat-  pends  apon  the  fact  that  tlie  goods  car 
Ml  are  onlj  in  the  costodj  of  the  law  for  into  his  possession  in  hia  character  of  in 


'  Ad  innkeeper  ■ 
■khongh  its  retenti 
%  B,  D.  4M.  —  K. 

<  Shelton  u.  Tott,  10  Lea,  S98,  held  that  an  innkeeper  did  not  lose  his  Hen  for  a 
hone'i  board  by  allowing  the  owner  occasionally  to  ride  it,  and  that  such  lien  was 
npsrior  lo  an  execntion  fieu  placed  on  the  borve  while  in  the  owner's  poaseasion.—  K. 
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benefit  of  both  bailor  and  bailee.  He  is  of  oonree  not  liable  for  a 
loss  caused  by  robbery  oi  theft,  which  could  not  be  avoided  by 
ordinary  care,  or  for  one  from  overpowering  force.  But  he  is 
liable  for  the  Qegligence  of  hia  servants  ot  agents.  (6)  It  ia  not 
necessary  that  the  owner  should  promise  to  pay  the  carrier  a  cer- 
tain price  in  order  to  hold  him  to  his  liability ;  for  it  is  enough 
if  the  carrier  is  entitled  to  a  reasonable  compensation.  By  the 
civil  law,  robbery  by  force  was  a  sufficient  defence  for  the  bailee, 
but  if  the  goods  were  lost  by  secret  purloining,  he  was  bound  to 
ehow  affirmatively  the  absence  of  negligence  on  his  part  It  can 
hardly 'be  said  that  this  distinction  is  adopted  by  the  common 
law ;  although  it  has  been  said  that  the  occurrence  of  such  loss 
was  primd  facie  evidence  of  negligence;  but  it  may  well  be 
doubted  whether  the  common  law  raises  soch  a  presumption,  (c) 
Certainly  in  most  cases,  if  not  in  all,  the  question  of  ordinary 
negligence  is  one  of  fact,  to  be  determined  by  the  jury  on  the 
whole  evidence,  and  not  one  of  law.  {d)  And  if  the  loss  may  aa 
well  be  attributed  to  the  negligence  of  the  owner  as  of  the  car- 
rier, the  carrier  is  not  liabl&  We  take  the  distinction  between 
the  common  carrier  and  the  private  carrier  for  hire  to  be  thia 
If  goods  given  to  either  are  neither  delivered  nor  accounted  for, 
the  carrier,  whether  common  or  private,  is  liable.  But  if  it  be 
shown  that  tKe  goods  were  lost,  then  the  common  carrier 

*  168    is  still  liable,  unless  he  brings  the  case  *  within  the  excep- 

tiona  of  the  act  of  Grod,  or  of  the  public  enemy ;  but  the 
private  carrier  is  not  liable,  unless  the  owner  shows  that  the  loss 
arose  from  the  carrier's  negligence,  (e)  It  is  sometimes  said  that 
the  liability  of  the  common  carrier  is  independent  of  contract 
and  imposed  by  custom  and  public  policy.  We  should  prefer 
saying  that  it  must  arise  from  a  contract  and  he  founded  upon  it, 
but  is  then  qualified  and  regulated  by  the  customary  law  in  a 
manner  different  from  the  liability  assumed  by  a  private  carrier. 

A  private  carrier  for  hire  may  undoubtedly  enlarge  his  liability 
by  special  contract,  even  to  the  extent  of  warranty.  Or  he  may 
lessen  hie  liability  by  agreement  A  special  promise  to  carry 
"  safely  and  securely  '  leaves  him  still  liable  only  for  negli- 
gence. (/^ 

The  private  carrier  for  hire  would  seem,  on  general  principles, 
to  have  a  lien  on  the  goods  for  his  hire ;  but  this  does  not  aa  yet 
appear  to  be  distinctly  adjudicated. 

(i)  BHod  D.  Date,  8  C.  A  P.  207. 
if)  See  Story  on  Bailm.  $t  333-339. 
id)  Ooonnanv.  JsnklM,  1  A.  4  E.  SSC 
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CoHMOK  Cakbiebs.  The  common  carrier  may  be  a  carrier  of 
goods,  or  of  paasengeis,  or  of  botL  We  shall  first  consider  the 
oommoa  carrier  of  goods,  and  afterwards  the  common  carrier  of 


The  law  in  relation  to  the  common  carrier  is  very  peculiar  in 
many  respects.  He  is  held  in  the  first  place  to  very  stringent 
responsibilities.  He  is  not  only  responsible  for  any  loss  of  or 
injury  to  the  goods  he  csTxies,  which  is  caused  by  his  negligence, 
but  the  law  raises  an  absolute  and  conclusive  presumption  of  neg- 
ligence whenever  the  loss  occurs  from  any  other  cause  than  "  the 
act  of  God,  or  the  public  enemy,  "(g)  He  is  therefore  held  as  an 
insurer  of  the  goods,  except  only  in  these  two  causes  of  loss.  And 
this  rule  of  law  is  at  least  as  ancient  as  the  reign  of  Elizabeth,  (k) 
It  is  obviously  founded  on  public  policy.  The  goods  are 
entirely  within  the  power  of  the  carrier;  'and  it  would  •159 
be  so  easy  for  him  to  conceal  his  fraud  or  misconduct,  and 
80  difficult  for  the  owner  to  prove  it,  that  the  law  does  not  permit 
the  inquiry  to  be  made ;  but  supplies  the  want  of  proof  by  a  con- 
elusive  presumption. 

The  "  act  of  God'  is  considered  by  some  as  equivalent  to 
"  inevitable  accident, "  (t) '  but  we  do  not  so  construe  these 
phrases.  There  seems  to  be  a  real  difference  between  them.  The 
carrier  is  liable  for  loss  by  robbery,  although  the  force  was  over- 
whelming, and  wholly  without  notice.  If  it  be  said  that  he  is 
liable  for  this  loss,  because  it  is  not  "  inevitable,"  as  a  sufBcient 
guard  or  other  precautions  might  have  prevented  it,  then  we  say, 
that  neither  can  injury  from  an  inundation,  a  storm,  or  sudden 
illness  (all  of  which  excuse  him),  be  regarded  as  "  inevitable,' 
because  it  is  seldom  that  losses  from  these  causes  could  not  have 


(g)  C<^n  v    Bernud,   3   Ld.  Rajm.  WuhingtOD   M.  Ids.  Co.  13  Baib.  59S; 

909;  Propnetura  e.  Wood,  3  E«p.  IST;  s.  Steele  r.  lotarance  Co.  17  Pa.  390. 

c.  4  DoDgl.   aS7 ;   Forward  v.  Victard,  I  (h)  Woodleifa  u.  Curtiea,  I  KoU.  Abr. 

T.  R.  S7i   MenhOD   v.  Hubensack,  3  N.  Aclion  rnr  Cast   vtrt   Carritr  (C),  pi.  4; 

J.  373  r   Cbevaillier  n.  Strahsm.  3  Tex.  Co.  Lit.  83  A;  s.  c.  nan.  Woodlife's  caM, 

Hi;  Friend  t).  Woods,6  GraCt.  L89.    Aod  Moore.  463. 

bfnMoD  or  this  liability  the;  have  an  (r)  See  Fish  a.  Chapnum,  3  Qa.  349; 

uuuable  iotwMi  in  the  goods.     Cbtwe  o.  Neal   v.   Saaadergoa,   2   Sm.  &   M.  973 1 
Walpole  c  BHdgoi,  9  Black£  333. 

'  Nngent  n.  Smith,  I  C.  P.  D  413,  deSnea  the  term  "act  of  God,"  aa  regarda  tbe 
degrae  of  cara  to  he  applied  by  the  carrier  in  order  to  entitle  himself  to  its  protection, 
aiineh  an  irreBiatible  act  of  nature  u  the  carrier  by  tfaense  of  aorsBBOuable  precaution 
or  foreaight  under  the  circunutancea  could  have  prevented.  "A  common  carrier  ja 
Mt  liable  for  any  accident  as  to  which  he  can  show  that  it  ii  dae  to  natural  cbumb 
dinctly  and  ezclDtiTely.  without  hnmnn  iatervencion,  and  that  it  could  not  baTe  been 
ptflTenled  hy  any  amoont  of  foreii|;ht  and  paini  and  care  leaaonably  to  be  expected 
imn  him."    P«r  Jamn,  L.  J.  —  K. 
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been  prevented  by  previous  forethought  and  precaution.  We 
take  the  true  definition  of  the  '  act  of  God*  to  be,  a  cause  which 
operates  without  any  aid  or  interference  from  man.(;')  For  if 
the  cause  of  loss  was  wholly  human,  or  became  destructive  by 
human  agency  and  co-operation,  then  the  loss  is  to  be  ascribed  to 
man,  and  not  to  Ood,  and  to  the  carrier's  negligence,  because  it 
would  be  dangerous  to  the  community  to  permit  him  to  make  s 

defence  which  might  so  frequently  be  false  and  fraudu- 
*160   lent.  (A)     Nor  need  this  'act'  be  positive;  *  although,  if 

only  negative,  it  excuses  the  carrier;  thus,  a  failure  of 
wind  is  put  upon  the  same  footing  as  a  storm.  (0    The  act  of  God 

(j)    "The    %et  of  God,"  ia,j»   Lord  •p<»L     In  this  <«m.  it  doM  not  appear 

Man^idd,  "ia  natural  ueceaaity.  ai  viad  bat   thai  the  Are  arose  from  tbe  act  at 

and  ■torma,    wtikh    arii4e    from   nataral  lome  man  or  other.    It  certaialy  did  ariae 

caiues,   and   ii  diMincc    from   inevicabla  from  aome  act  of  man ;   for  it  is  exprewly 

accident."  Pioprietora  o.  Wood,  1  DougL  stated  not  to  have  happeued  by  lightnioK. 

aS7.  390.    See  also  the  remarks  of  Caicrn,  The  carrier  therefore  in  this  case  is  liable, 

J.,  Id  HcArthur  d.  Sears,  SI  Weod.  190,  iaasmach  aa  be  U  liable  for  inevitable 

198,  auJ  of  Lowrit,  C.  J-,  lb  Ua/s  i'.  Ken-  accident."    .See  also  McArthar  v.  Sear*, 

nedv,  41  Fa.  378.  at  Wend.  190 ;   Ewart  o.  Street.  !  Bailey. 

(k)  The  case  of  Forward  v.  FitCard,  157;  Fish  c.  Chapmao,  S  Ga.  349  ;  Back- 

1  T,  K.  37,  ia  a  very  leading  authority  as  honwi  v.  Siieed,  I  Murphej',  173j  Merriu 

to  what   couBtitDtea  au  act  of  God.    In  r.  Earle,  31   Barb.  3S.    Smce  the  loes,  to 

that  case  the  plaintifTB  gooda,  while  iu  coma   within  the  exceptim  of  the  "act 

the  poBseMiou  of  the  defeailant  as  a  com-  of  God,"  must  happen    withoat   hnraau 

mon  carrier,  were  consumed  by  fire.    It  a^ncy,  it  is  of  course  no  excuse  for  the 

was  found  that  the  accident   happened  carrier  that  tlie  loss  was  occasioned   by 

withont    any   actu^    negligence   in  the  the  act  of  the  ttiird   person.      Thai  the 

defendant,  but  that  the  Hre  was  not  occa-  owners  of  a  steambmt,  heing  a  common 

sioned  by  lightning.    Under  these  circnni-  carrier,  are  liable  fur  a  shipment  on  boaid 

stances,  the  Court  of  King>  Bench  held  of  her.  lost  br  meaui  of  a  collision  with 

the  defendant  liable  ;  and  Lord  Muuifittd  another  ressel  at  sea,  and  without  fault 

said;  "A  carrier    is  in  the  uatura  of  an  imputable  to  either,  there  being  no  ez- 

iosarer.     It   is  laid  down  that  he  is  liable  press   stipulation    of   any    kind,    between 

lor  every  accident,  except  by  the  act  of  the  owner  of  the  goodi  and  the  owners 

God  or  the  king's  enemies.    Now,  what  of  the  boat,  that  they  should  be  exempted 

is  tlie  act  of  God  '     I  consider  it  to  mean  from   the  perils  of  the  sea.    Plaisted  e. 

something  in    opposition  to  the  act  of  B.  &  K.  Steam   Navigation  Co.  37  He. 

man;  for  everythitig  is  the  act  of  God  133.    See  also  Meishun  t>.  Hobensack,  S 

that   happens  hy  His  permission ;  every-  N.  J.  373 ;  Lipford  p.  Kailroad  Co.  7  Kich. 

thing  by  His  knowledge.     But  to  prevent  L.   409:    The    Brig  Casco,  Daveis.    184. 

litigation,  collusion,  and  the  necessity  of  And  see  Whitesides  f   Thnrlkill,  12  Sm. 

goiu);  into  circumstances  impossible  to  be  &  M.  SS3,  for  the  effect  of  such  stipola- 

unraveUed.  the  law  presumes  against  the  tioD.    gee  also  Warebam  Dank  ii.  But, 

the  king's  enemies,   at  by  sach  act   as  (l)  'Thus  where  a  vessel  was  beating 

could  not  happen  by  the  intervention  of  up  the  Hudson  Kiver  Against  a  light  and 

man,  as  scorme,  lightning,  and  tempests,  variable  wind,  and  being  near  shore,  and 

If  au  armed  force  come  to  rob  the  carrier  while  changing  her  tai'k,  the  wind  snd- 

of  the  goods,  he  is  liable  ;  and  a  reason  is  deiily  failed!  in  consequence  of  which  she 

given  in  the  books,  which,  is  a  bad  one,  tan  aground  and  sunk ;   it  was  kild,  that 

viz.,  that  he  ought  to  have  a  sufficient  the  sadden  failure  of  the  wind  was  the 

force  to  repel  it;  bat  that  would  be  im-  act  oi  God,    and    excused  the  master  ; 

possible  in  some  caaei,  aa,  fur  instance,  tliere  being  no  negligence   on   his  part. 

m  the  riots  in  the  year  ITeo.    The  true  And  Spencer, 3..  said :  "The  case  of  Amies 

teason  is,  for  fear  it  may  give  room  fur  r,  Stevens,  1  Stra.   I2B.  shows  that  a  and- 

collosiou.  that  the  master  may   contrive  den  gust  of  wind,  by  which  the  hoy  of 

Co  be  rohbed  on  purpose,  and  share  the  the  carrier,  shouting  a  bridge,  WM  dlivea 
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which  ezcnses  a  carrier,  must  be  not  only  the  proximate  cause 
of  the  loss,  (m)  but  there  are  cases  which  lead  to  the  con- 
clusion •  that  it   must  be  the  sole   cause.     If,   therefore,    •  161 
the  carrier  wrongfully  delays  the  transportation  of  goods, 
and  they  are  injured  because  of  the  delay  by  a  flood,  the  carrier 
would  be   held   liable,  not   only   because   the   act   of   God   was, 
although  the  proximate,  not  the  sole  cause,  but  because  such  a 
delay  operates  as  a  deviation  in  marine  insurance,  changing  the 
riek.  (n) 
But  whether  the  loss  be  caused  by  excess  or  deficiency  of  wind, 

M^nst  a  pier,  and  ortiMt  br  Che  rio-  jurf  to  And  a  verdict  for  the  plaiatiS,  and 

lei(»ofCha  shock,  hu  been  ftdjndg«d  to  they  a(;cordiDKl7_  liid  ao.    The  cose  wa« 

be  the  act  of  God.  or  mi  divina.    The  Bod-  aftenvordB  BubmitCed  to  the  consideiacion 

den  ^lut  in  the  caee  of  the  hoyman,  and  of  the  Court  of  Kio^'a   Beach,  who  ap- 

t)w  ■oddeD  anil  entire  failure  of  Che  wind  proved   of  the  direction   of  the  learned 

nffldent  to  enable  the  veaiiel  to  beat,  are  jndee  at  the  trial,  and  the  plainliS  bdc- 

tqullj  to  be  cooaidered  the  acta  of  God.  ceeded  {□   Che  cause.      There    doee    not 

Ha  caused  the  gnat  to   blow  in  the  one  appear  to  have   existed  in  this  case  any 

cue;  audio  the  other  Che  wind  was  stayed  bill  of  lading,  or  oClier  instraiuenC  of  con- 

br  Him."  Colt c.  McHechea,  6  Johns.  I€0.  tract;    and   the   qnestion,  therefore,   de- 

Thtt  cue,  however,    haa   met   with  the  pended  npon  general  principles,  and  not 

diapprobuion  of  Mr.  Wallace.    See  Che  upon  the  meaning  of  any  particular  word 

note  to  Coggs  e.  Bemanl,  1  Smith,  X«ad.  or  eicceptioa.    Mr.  Jnatice  Slorg,  in  com- 

Caa.  S2.  mentitig  upon   this  case,  sa^s:    "If  the 

{■)  Smith  D.    Shepherd,    Abbott    an  mast,  which  was  the  immediate  cause  of 

Shipping.  383   (Sth  Am.    Ed.),  wat  an  the  loss,  had  not  been  in  the  way;  but 

ution  brought  againat  the  mnaCer  of  a  Che  bank  had  beeo  suddenly  removed  by 

Tfsel  oBvigating  the    rivers   Ouae  and  an  earthquake,  or  the  reniovaJ  of  the  bank 

Hnmber  from  Selby  Co  Hull,  by  a  person  had  been  unknown,   and  the   vessel  bad 

vhoae  goodH  had   been  wet  and  spoiled,  gone  on  the  bank  in  the  nenal  manner. 

AC  llie  trial,  ic  appeared  in  evidenra,  that  the  decision  would  have  been  otherwise." 

tl  the  entrance  of  the  harbor  at   Hull  Story  on  Bulm.  §  517.    And  this  opinion 

then  was  a  bank  on  which  veesels  uaed  seems  to  he  supported    by  Che  case  ut 

to  lie  in  safety,  bat  of  which  a  part  bad  Smvrl  r.  Niolon,  2  Bailey,  421,  where  it 

been  swept  away  by  a  ^reat  flood  tome  iti  Seld,  that  a  loss  caused   by   a  boat's 

■bort  time  before  the  misforCnne  in  quea-  mnninjron  an   unknown   "snag"  in  the 

tion,  so  that  it  hod  become  perfectly  ateep.  usual  channel  of  a  river  is  referable  to 

intteadufshelviogtowardsthe river;  that  Che  act  of  God;  and    the  carrier  will  be 

a  few  days  after  this  flood  a  vessel  sunk  excnaed.    See  also   Faulkner  c  Wright, 

by  f^ttiog  on  this    bank,  and  her  mast,  Kice,  1 07  ;  and  Williams  c.  UranC,  t  Conn. 

«hich  was  carried  away,  was  suffered  to  487.     On    the   other   hiuid,   in  Friend    v. 

float  in  the  river  tied  Co  some  part  of  the  Woods,  6  Gratt.    189,   where  a  common 

VMsel;  and  the  defendant,  upon  sailing  carrier  on  the  Kanawha  River  stranded 

into  the  harbor,  struck  against  the  mast,  his  boat  upon  a  bar  recently  formed  in 

■hieh,  not   ffiviag  way,   forced  the  de-  the  ordinary  channel  of  the  river,  of  the 

fendant'i  vea«el  towards  the  bank,  where  existence   of  which  he   was    previonsly 

•he  struck,  and  wonld  have  remaned  safe  ienorant,  he  was  held  liable  for  damage 

liad  the  bank  remainBd  in  its  former  ait-  doue  to  the   freight  on   board  hie  boat, 

nation,  but  on  the  tide  ebbiog,  her  stem  And  this  last  caae  has  received  the  anp- 

rank  into  the  water,  and  the  goods  were  port  of  Hr.  Wallace,  one  of  the  learned 

ipoiled;  npon   which   the  defendant  ten-  American    editors    of   Smith's    Leadine 

dered  evidence  to  show   that  there  had  Cases.     See  his  note  Co  Coggs  v.  Bernard, 

hnn  no  actual  negligence.    Mr.  Justice  1  Smith,  Iiead.  Cas.  83.     See  also  Steam- 

Bfolh,  before  whom  the  cause  was  Cried,  boat  Lynxo.  Kin^,  12  Mo.  £T2. 

rejected  the   evidence;    and    he   further  (a)  Read  n.  Spaolding,  5  Bosw.  399; 

ruled  that  the  act  of  God,  which  conld  ex-  lame  case,  30  N.  V.  630 ;  Lowe  v.  Howi, 

citnLhe  defendant,  most  be  immediate;  la  lU.  477;  Michaels  v.  N.  Y.  R,  B.  Co. 

bat  this  waa  too  remote ;  and  directed  the  id.  564. 
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or  any  other  act  ot  God,  if  the  n^ligence  of  the  carrier  mingles 
with  it  89  an  active  and  sufficiently  proximate  canae,  he  ia  re- 
sponsible, (o)  So  he  is  for  a  loss  by  fire,  whether  on  land  or  at 
sea,  uoless  it  is  caused  by  lightning ;  (p)  and  this  rule  is  applied  to 
steamboats,  {q)  But  the  freezing  ol  our  navigable  waters,  whether 
natural  or  artificial,  excuses  the  carrier,  unless  his  negligence 
co-operates  in  causing  the  loss,  (r) ' 

If  the  goods  are  taken  from  the  carrier  by  legal  process,  with 
DO  fault  on  his  part,  he  is  excused  for  non-delivery,  but  must  give 
immediate  notice  to  the  owner,  (rr) 

(a|  Amiei  e.  SteTODB,  I  Stn.  laS;  Lows  v.  Mon,  12  II].  ill.  And  where 
WilliamB  v.  Bnuuon,  I  Hnrphej,  ilTj  damage  wM  done  to  a  •MTfpi  by  watar 
WilliunB  D.  Gnnt,  1  Conn.  4B7  ;  Can^  eacapiD^  throngh  the  pipe  of  a  steam- 
bell  c.  Morse,  Harp.  L.  4GB  ;  CUrk  v.  boiler,  in  coDWqoence  of  the  pipe  haiiag 
Baniwell.  la  How.27S;  New  Brmuwick  been  ctnckni  bv  frost;  it  waa  held,  thit 
8.  Co.  V.  Hen,  4  Zab.  697.  tliia  wax  Dot  an  act  of  God,   but  Decrli- 

(pj  Forward  v,   Pittard,   1  T,   B.   37;  kbdcg  in  the  captain,  in  fiUJD^  the  boUet 

Thorogood  v.   Marsh,  Uow,  105 ;  Hale  v.  before  the  time  for  heating  it.  althongh 

TI.  J.  Steam  Navigation    Co.   15   Conn,  it  waa  the  practice  (o  SI  1  overnight  wbeo 

539,  945;   Parker  v.  Flagg,  26  Me.  ISI  ;  the  tonI  stuted  >□  the  morning.    And 

ParBuns    n.    Monteath,    13    Barb.    353;  itrd,  C.  J,  said  :  "  No  one  qui  doabt  that 

Cheraillier  d.  Straham,  a  Tex.  115;  Mil-  thin  loH  vm  owiuiobed   bj  oetrligeDce. 

ler  i>.  Steam    Navigation   Co.   10  N.  Y.  It  is  well    known   that    frost  will  rend 

(6   Seld.)    43t;    Merchant!',  Ac    Co.   d.  iron;  and  if  so  the  mnater  of  •  veuel 

smith.  76  111.  54!  ;  Merchants',  &c.  Co.  K,  cannot    be    justified    in    keeping    water 

TheilbaTi  86  111.  71  ;  Empire  Tran«portB-  within  his  boiler  in  the  middle  of  winter, 

,-.         T^_..  .-1.1  „ .   .„  ...   ..  when  troet  may  be  expected.    The  jnrv 

fomid  that   this  waa  nesligence,  and  1 
a|!:ree  in  their  verdict."  Siordet  c.  Hall,  4 

{r)  Parsons  r.  Hardr,  14  Wend.  215.  Bing.  607. 
Bnt  the  cnrrier  is  nevertheless  bound  to  [ir]  Bliven  e.  Hudson  River  R.  R.  Co. 
exercise  ordinary  forecast  in  anticipating  36  N.  Y.  103  ;  Ohio,  &c.  K.  H.  Co.  «.  Yofae, 
the  obstruction;  must  use  the  proper  51  Ind.  18)  ;  French  d.  Srar  Union  Trans- 
means  to  overcome  it ;  and  exercise  dne  portation  Co.  1»  Mass.  S8S ;  Pingree  v. 
diligence  to  accomplish  the  tranaporta-  J>etniit,  &e.  R.  R  Co.  66  Mich.  143;  Mo- 
tion he  has  imdertuken,  as  soon  aa  the  Alister  r.  Chicago,  &c.  R.  R.  Co.  74  Ho. 
obstruction  ceases  to  operate,  and  in  the  351  ;  Jewetc  c.  Oleson,  18  Ore.  419 ;  For- 
meao  time  mnst  Dot  be  guilty  of  negli-  man  v.  Chicago,  &c  Rv.  Co.  37  la.  4S;  69 
genc«  in  the  care  of  the  property.  Bow-  la.  395 ;  68  la.  S19 ;  81  la.  64a 
man  e.  Teall,   23  Wend.  306.   'See  also 

'  A  carrier  is  not  liable  for  destruction  by  an  unusoal  and  sudden  flood  which  could 
not  have  been  foreseen  or  guarded  against.  Strouss  v,  Wabash,  &iu  Rv.  Co.  17  Fed. 
Rep.  209 ;  Norris  c.  Savannah,  &c.  Ry.  Co.  33  Fla.  183  ;  Nashville,  Sh.  K.  R.  Co.  v. 
David,  6  tleisk.  261 ;  NashviUe,  Sac.  R.  R.  Co.  c.  King,  6  Heisk.  269.    Or  by  ftn  eartb- 

?nake.'  Slater  «.  Sonth  Carolina  Ry.  Co.  2B  S.  C.  96.  Or  bv  a  heavy  snow  storm. 
hapin  r.  Chicago,  &c.  Ky.  Co.  79  la.  582 ;  Pmitt  ef.  Hannibal,  &c.  K.  R.  Co.  62  Mo. 
527;  Black  c.  Chicago,  &c.  R.  R.  Co.  30  Keb.  197  ;  Feinberg  c.  Delaware,  &cR.  R.Co. 
.52  N.J.  L.  451,454.  Or  by  an  nnnanall;  severe  gale.  B  lyt  he  i-.  Denver,  &c.  Ry.  Co. 
15  Col.  333.  But  the  destruction  of  a  vessel  by  a  storm,  which  would  not  have  des- 
troyed a  seaworthy  vessel,  does  not  excuse  the  owner  from  his  liability  as  a  common 
carrier.  Packard  d.  Taylor,  3&  Ark.  409.  Nor  will  destruction  by  a  landslide  excuse 
if  csttsed  by  ordinary  rain,  as  it  should  have  been  guarded  against.  Gleeson  u.  Vir- 
ginia Midland  R.  It.  Co.  140  U.  S.  435.  When  a  loss  takes  place  the  burden  is  on  the 
carrier  to  show  that  it  was  cansed  by  act  of  God.  Davis  b.  Wabash,  4c.  Ry.  Co.  89 
Mo.  340 ;  Wallingford  s.  Columbia.  &c  R.  R.  Co.  26  S.  C.  258.  But  if  by  contract 
the  carrier  is  excused  from  all  losses  except  such  as  are  cansed  by  its  owo  negligence, 
the  burden  is  on  the  owner  of  the  goods  to  prove  the  carrier's  negligence.  Witting  v. 
St.  Louis,  «c  Ry.  Co.  101  Mo.  631. 
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*  If  the  goods  have  been  injured  by  auch  an  act  of  God,  *  162 
the  carrier  is  still  bound  to  talce  all  reasonable  care  of 
them,  to  preserve  them  from  further  injury  ;  but  is  not  bound  to 
repair  them  or  have  them  repaired ;  {a)  and  if  practicable  he 
should  unpack  the  goods  and  dry  them;(<)  and  for  this  purpose 
he  may  open  barrels  and  boxes ;  (u)  bat  he  is  not  bound  to  delay 
his  voyage  or  journey  for  that  purpose,  (v) 

The  carrier  is  not  liable  for  any  loss  from  natural  decay  of 
perishable  goods,  such  as  fruit  or  the  like ;  or  the  fermentation 
of  liquors,  or  their  evaporation  or  leakage,  (w)  And  it  has  been 
held,  that  a  carrier  of  animals  is  not  liable  for  injury  to  them, 
caused  by  the  peculiar  risks  arising  out  of  their  own  nature,  to 
which  they  are  subject.  He  would  not  be  liable  for  an  accident 
arising  from  the  animal's  own  vjciousness,  or  restivenesa,  or  of 
that  of  other  animals  transported  with  it^  In  such  cases  the 
cause  of  the  loss  is  a  question  to  be  determined  by  the  jur)'.  (x) 
So  far  as  losses  of  this  kind  are  caused  by  the  operation  of  natural 
laws,  they  come  within  the  exception  of  the  "  act  of  God. '  But 
the  carrier  is  nevertheless  not  excused  if  the  loss  was  caused  also 
by  his  default,  as  by  bad  stowage,  or  other  negligence.  And  if 
he  is  informed  that  the  goods  are  perishable,  or  should  know  it 
from  the  nature  of  the  goods,  be  is  bound  to  use  all  reasonable 
means  and  precautions  to  prevent  the  loss.  (^)     So  if  a  particular 

(■]  ChailcotOD  S.    B.    Co.   b,   Bwod,  he  wta  driviiiK  gentlr.    Per  Lord  Hall, 

Uupu,  lea.  iu  Ymmr  ».  Adams,  Bntl.  N.  f.  69.     See 

(It  CbonteKQD.  Lee(.'!i,  lePa.  I!4.  al»o  Leacb   d.   Baldwio,    3   WbCU,   4tG;  ' 

(■I  Bird  n.  Crorawall,  1  Mo.  81,  Wwilen  c.  Greer,  6  Watto,  434 ;  Clark  n. 

jp)  Stcambmt  Lynx  o.  King,  la  Mo.  BamweU.  18  How.  S7a.     And  where  there 

IT),    See  Notara  b.  HenderaoD.  L.  K.  5  ia  a  cuBtom  to  carry  goods  in  open  waf- 

<{.  B.  346;  T  q.  B.  SS5.  ous,  of  which  the  Mntler  hnd  notice,  the 

(b)  Thm,   it  BO   action    be   broarht  canier  is  not  liable  for  injuries  earned 

usjut  a  earrier  for  negligentlj  drivieg  bj  raini  dming  the  transportatioD.   Cher- 

ha  cart,  ao  that  a  pipe  ol  wine  ww  bnnt  aillier  v.  PaltoD,  10  Tex.  344. 
and  loat,  it  will  be  good  evidence  for  the         (z)  Hall  v.  Itenfro,  3  Met.  (K;.)  SI. 
defeodanl  that  the  wine   was   upon  the         {iff  Furar  v.  AdamB,  >upra. 
(ennent,  and  when  the   pipe  WM  bniM 

'  A  common  carrier  is  not  liable  for  loea  or  damage  earned  bj  an  inherent  defect  in 
the  thing  or  animal  carried  *w[thout  any  fault  of  the  comer,  or  by  the  manner  of  pack- 
ing or  loading,  the  reaponsibility  of  which  the  owner  has  assumed,  or  by  any  want  of 
an  which  the  owner  was  to  exercise.  Rixford  n.  Smith,  53  N.  H.  395 ;  Chapin  o. 
Chicago,  &c.  K.  K.  Co.  79  la.  518.  But  where  the  cause  of  damage  to  lire-stock,  for 
which  recovery  is  sought,  is  not  connected  with  the  conduct,  character,  or  propensities  of 
the  animals  ondertafcen  to  be  carried,  the  ordiuary  responailiility  of  the  carrier  ihouid 
attach.  McCoy  e.  K.  &  D.  M.  K.  Co.  44  la.  434.  Thna  Blower  b.  Great  Western  Rail, 
way.  L.  R.  7  C.  P.  65^  decided  that  a  common  carrier  was  not  liable  for  the  loss  of  a 
boUock  which  escaped  solely  bj  its  own  efforts  from  a  proper  car  in  which  it  had  been 
(daced,  and  was  killed  without  any  negligence  on  the  carrier's  part.  Carriers  of  live- 
stock are  liable  for  any  loss  occanionM  by  their  failure  to  provide  them  with  water- 
Toledo.  Ac  K.  Co.  B.  Uamiltoa,  76  IIL  393.  See  Michigan,  &c.  B.  Co.  r.  McDouough, 
»  Mich.  163.  —  K. 
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notice  is  given  him;  as  by  marking  the  box,  "  G-lass,  this  side 
up, '  or  the  like,  he  is  bound  to  take  notice  and   follow  these 
dimctions.  (s) 

•  163       •  Losses  by  the  public  enemy  include  those  only  which 

are  sustained  from  persons  with  whom  the  State  or  nation 
is  at  war ;  and  pirates  on  the  high  seas,  who  are  '  the  unemieB 
of  all  mankind;'  (a)  but  not  thieves;  or  robbers;  nor  mobs; 
nor  rioters,  insurgents,  or  rebels,  (b)  But  this  principle  may  be 
effected  by  the  rule  that  robbery  at  sea  is  piracy. 


SECTION  VI. 

WHO    IB    A    COHHOM    CAKRIER. 

To  determine  who  is  a  common  carrier,  we  adopt  the  definition 
of  Mr.  Chief  Justice  Parker  of  Massachusetts.  "  He  is  one  who 
undertakes,  for  hire,  to  transport  the  goods  of  such  as  choose  to 
employ  him,  from  place  to  place,  "(c) '     And  we  regard  this  as  a 

(i)  Thus,  where  a  box  cODUlniiig  n  not  kept  np,  (ud  conaeqeeotlf  (he  large 

frlsM  bottle  filled  with  oil  of  tlovea,  de-  bottle,  vhrch  wu  brukeii  bj  lome  cause 

ivered  to  a.  cummon  carriei,  was  marLed.  in  the  pauage,  after  it  was  itowed  and 

" GUaa  —  with  care  —  thi*  Hide   up;"  it  before  iti  arriTal,  bote  itn  weight   ddod 

VM  hdd,  that  this  was  a  sutHdenC  notice  ita  aide,  and  not  ou   tM  bottpm."    Has- 

ot  the  Taine  and  nature  of  the  contents  tings  v.  Pepper,   11    Pick.  41.    See  aleo 

to  charge  him  for  the  loss  of  the  oil,  occa-  Sagec  n.  Portsmouth  Railroad  Co.  31  Me. 

aioued  by  hi«  disregardiog  Huch  direction.  S3S  ;  and  Cougar  v.  Galena  H.  R.  Co.  17 

And  Shaw.  C.  J.,  said  ;  "  It  ii<  not  deuieil  Wis.  477. 

that  tbe  box  wu  marked,  'Glass  — with  [a]  Story  on  Bailn..  Sj  35,  ai6 ;  An- 

care— this  side    up,'    which    wu    qaite  gell.  Com.  Cat.  §  SOO.   We  have  veutured 

BufBcient  notice  to    the    defendant  that  to  include  piratee  within  the  exception 

the  artide  was  laluable.   and  liable  to  of "  public  enemiaa,"  on  the  authontj  of 

injury  from  rough   handling  and   other  these  eminent  text-writers.      The   cases 

cauBea,   and   that  there   was    danger    in  however,   which   ther    cite,    arose    npon 

carrying   it  in  any   other  position  than  bills  of  lading,  which  contained  the  ex- 

the  one  indicated  b,v  the  iascripCion.     Ah  ception  of  the  "  perils  of  the  sea ;  "  and 

the  carries  is  a  matter  of  contract,  as  ihe  the  only  questioa   made  in  those  casea 

owner  has  a  right  to  judge  for  himself  was    whether   a   loss    by    pirates   came 

what  position  is  best  adapted  to  carryiug  within  the  latter  exception ;  and  the  tes- 

goods  of  this  description  with  safety,  and  timony  of  merchants  was  taken  as  to  tbe 

to  direct  how  they  shall  be  carried,  and  mercantile   mage   in    that  respect.     See 

as  tbe  carrier  has  a  right  to  Bx  hia  own  Pickering   u.    Berkley.  2  Roll.  Ahr.  S4B ; 

rate  for  the  carriage,  or  refuse  altogether  s,   c.  Styles,  13a;   Barton  e>,   Wolliford,' 

to  take   the  goods   with  such  diT«ctions.  Comb,  56. 

tbe  conrt  are  all  of  opinion,  that  if  a  (b)  Morse  c  Sine,  1  Vent.  190.  2S8. 
carrier  accepts  goods  for  carriage,  thus  (<;)  Dwight  i>.  Brewster,  1  ]>ick.  50. 
marked,  he  in  bound  lo  carry  the  goods  &3.  A  similar  definition  is  given  in  Rob- 
in the  mantier  and  position  required  by  ertson  n.  Kennedy,  3  Dana,  430;  Elkius 
the  notice.  Here  it  is  in  evidence,  and  v.  Boaton  &  Maine  R.  K.  Co.  3  Foster 
not  denied,  that  the  box  was  stowed  in  (N.  H,).  S7S ;  Mershou  v.  HobensBck,  2 
snch  a  manner  thai  the  marked  side  was  N.  J.  373.     So  in  Gisbonm  n.  Harst,  I 

1  An  express  company  that  receives  and  agrees  to  transport  goods  from  a  certain 
place  to  another  fur  a  compensation,  in  tbe  otdiou;  means  of  conveyance,  altboi^h 
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true  definitioD,  although  in  aome  of  the  States  it  has  been  held, 
that  a  wagonei  who  carried  goods  on  a  special  request,  although 
ancli   carrying  was   not   his  general   buainess,    but  only 
'occasional  and  incidental,  was  still  a  common  caiTieT.((:f)   *  164 

Stlk.   149,  it    was   reaolred,  that   "iinj  engage  in  Che  tnniportation  of  goodi  f OT 

tDMO   DudeTtaking  toi  hire  to  cart;  the  hire  n*  a  6H(i'nMi,  and  not  as  a  casual  occa- 

gooda  o[  all   penoDi   iudifferautly   i«  a  pation,  jiro  hac  vice.    Hy  condiuion  from 

comnioD  carrier."  it  is  diSerent,     I  take  it  a  wagoner  who 

(dj  Gordon  e.  HatchinMQ,  1   W,  ft  8.  carries  goods  for  hire  is  a  common  car- 

'      '  '         9  the  defendant  bein^  a  rier,  whether  transportation  be  bis  prin' 

L  >i —  „. —  *r  tu-  .1-.^  cipal  and  direct  1 — ■ ' — ""' — *' 

and  incidental  e 

town  to  Bellefonte,  apoa  hit  i«tnm  from  tbe  conrt  went 

the  former  place,  where  be  wa«  going  the  wagoner  wa 

with  «  load   of   iron.     He    receivM    an  to  the  privilege  of  exemption  from  di*- 

order  And  loaded  the  goode.     On  the  waj,  tressj   bat  his  contract  was  held  not  to 

tbe  bead    came   out  of   a  houshead  of  be  a  private   andertaking.  as  the  coort 

it  wag  whollj  lost;   and  was  at  first  inclined  to  consider  it.  bnt 

I  brought  to  recover   the  a  public   eogagenieut   bj   reason  of  his 

price  of    it.    The  defendant    contended  readiness  to  canr  for  any  one  who  would 

that  he  waa  not  subject  to  the  responni-  employ  him,  witbunt  regard  to  bU  other 

biUties  of  a  common  carrier,   bat  only  avocations;   and  he  woold  conwquentlv 

answerable  for  negligence,  inasmuch  ai  not  onl^  be  entitled  to  the  priviJef^,  but 

he  was  only  employed    oconionally    to  be  subject    to  tbe  respunsibilitiea  of    a 

carry  tor   hire.     But  the  learned  judge  common  carrier;   indeed,   they   are  cor- 

before    whom   the   case   was    tried    in-  relative,  and  them  is  no  rsason  why  he 

Nrticted  tbe  jory  that  he  waa  liable  aa  sbonkl  enioy  the  one  without  being  bur- 

a  common    earner.    And    the   Supreme  dened  with  the  other.    Chancellor  Kent 

Court  held  the  instruction  to  be  correct.  (3    Com,   697)   stales   the    law,  on    the 

(ii'6wi),  C.  J.,  laid  1  "  The  best  defluition  authority  of  Robinson  e,  Ounmore.  S  B. 

o(  a  common  carrier,  in  its  application  &  P.  416,  to  be,  that  a  earner  for  bin 

to  the  bniinew  of  this  country,  is  that  in  a  parltcuiar  can,  nut  exercising  the 

which   Mr.  Jeremy  {Law  of  Carriers,  4)  business  of  a  common  carrier,  is  answer* 

hat  taken  from  Gisboani  ti.  Harst,  1  Salk.  able  only  for  ordinary  neglect,  unless  he 

tt9  (see  preceding  note],  which  was  the  assame  the  risk  of  a  common  carrier  by 

caae  of  one  who  waa  at  first  not  Iboaght  express  coutnct;  and  Mr.  Justice  £ibry 

to  be  a  common  carrier,  only  becauM  he  (Com.  on  Bailments,  S98),  as  well  as  the 

had,  for  some   imail  tiim   before  brought  learned  anautator  on  Sir  William  Jonti' 

cheese  to  Londua,  and  taken  such  goods  K«iay  (Law  of  Bailm.  103  d.  n.  3),  does 

M  he  could  get  Co  carry  back  into  the  the  same  on  tbe  authority  of  the  same 

cunntrr,  at  a  reasonable  price;  but  the  caM.      There,    however,    the    defendant 

goods  baviog  been  distrained  for  the  rent  waa  held  liable,  on  a  special  contract  of 

ul  a  barn,  into   which   he   had  pat  his  warranty,    that    the    goods    should    aa 

wagon   for   safe-keeping,  it    was   finally  safe;  and  it  was  therefore  nut  material 

reaolred    that  ai^   man   undertaking  to  whether  he  was  a  general  carrier  or  not. 

carry  the  goods  of  oti /Krsntij  iiii/(^croi(/y.  The  judges  indeed  said  that  he  was  not 

is,  aa  to  exemption  from  distress,  a  com-  a  common  carrier,  but  one  who  had  put 

■Don  carrier.    Mr.  Justice  Slari/  has  cited  himself  in  the  case  of  a  common  carrier 

Ibis  case   (Commentaries  on   Bailments,  by   his  agreement;  vet  even  a  common 

3M),  to  prove  that  a  common  carrier  is  carrier  may  restrict  hia  responsibility  by 

one  who  holda  biouelf  oat  ai  ready  to  a  special  acceptance  of  tbe  goods,  and 

not  the  owner,  and  having  no  interest  in  tbe  conveyaiKe  by  which  the  goods  are 
transpoited,  is  a  common  carrier.  Overland,  &c,  Expnet  Co.  r,  Carroll,  T  CoL  43 ; 
I',  &  Express  Co,  a.  Backmao,  39  Ohio  St,  144 ;  BenneK  ■>.  Northern  Fac.  Bxptess  Co. 
llOre^  49;  Grono  e,  Adam*  Express  Co.  114  Pa.  MS;  but  not  a  log-driTing  com- 
paav,  Mann  v.  white  River  L,og.  kc.  Co.,  46  Mich.  3S.  Nor  a  veasei  hired  to  carry  a 
•in^  carro.  The  Dan,  40  Fed.  Rep.  691 ;  cT,  Liver  Alkali  Co.  e.  Johnson,  L.  R,  9 
Ex.  338,  iRiete  a  lightermau  letting  barges  Co  one  customer  at  a  time  under  a  sepa' 
rate  agreement  with  each  for  the  conveyance  of  goods  between  any  points  such  ens- 
toiMT  wished,  was  held  liable  for  goods  loet  without  negligence.  Sleeping  and  parlor 
ai  compaoiea  are  not  common  carriers.     See  caae*  cited  ante,  p.  •  145,  n. 
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It  may  sometimes  be  difficult  to  draw  the  line;  and  more 

*  165  difficult  *  in  this  cotintiy  than  elBovhere,  where  men  so 

mav  also  maka   himielf   annraiable  bf  hii    horau    from   the    ploagh,   to    tnm 

a  apacial  acraemeDt  as  well  aa  oa  the  teamster  at  tbe  aolkiution  of  his  neigh- 

caatom.    The  quealion  of  carrier  or  not  bor,  shall  be  aoBwerable  for  DOthinK  less 

therefore   did  DOt  oecesaaril/  eoter  into  than   good  faith ;   but   1  am    naaEle  to 

the  lagaiiT,  and  we  caaout  anppoee  the  DLderatand  whv  a  waeoner,  solicitiae  tha 

J..:. ..  .L-. :__._.,  ..__ --neot  of  a ' ■--" 


judt'Oi  ga^e  it  their  principal  atlentioii.  employraeot  of  a  common  carrier,  shall 

But  ralei  which  have  received  their  form  be  prevented  bj  the  nature  of  any  other 

from  tbe  bosinega  of  a  people  whose  occu-  employment    he    may  eometimc*  foUoiv 

patiuna   are  definite,  regular,  and   fixed,  from    contracting    the    reapoDsibility  of 

moat  be  applied  with  much  caution,  and  one.     What  has  a  merchant  to  do  with 

uo  little  qualification,  to  the  bnainsHa  of  the  private  husinesa  of  those  who  publicly 

a  people  whose   occupations  are  vague,  lolicit    employment   from    him!      Thejr 

deaoltory,   and    irregular.    In    England,  offer  themselves  to  him  as  competent  to 

one  who  holda  himself  out  as  a  general  perform   the    service    reqnired,   and,   in 

carrier  ia  bound  to  take  employment  at  the  absence  of  expresa  reaervstioD.  they 

the  cnrrent   price  ;    but  it  will    not  be  contract  to  perform  it  on  the  naual  termft 

thoDght  that  he  is  bound  to  do  so  here,  and  under  the  aaaal  reaponsibility.     Now, 

Nothiug  was  mora  common  formerlv  than  what  ia  the  cose  here!     The  dpfendant 

for  wagunera  to  lie  by   in   I'hibulelphia  it  a  farmer,  but  haa  occasionally  doue 

for  a  riae  of   waives.    In   England    the  jobs   as  a   carrier.     That,  however,    ia 

obligation  to  carry  at  reqaest  upon  the  immaterial.    He    applied   lor  the  traos- 

c«mer'8  particular  route  is  the  criterioo  portation  of  these  goods,  as  a  matter  of 

of  the  profession,  but  it  is  certainly  not  onsiueBs,  and,  consequently,  on  the  nsual 

so  with  Ds.     Id  Pennaylvania  we  hod  no  conditions,     llis  ^Dcy  was  not  sought 

carriers   eidnsively    between    particular  in  consonuence  of  a  special    eonfldenco 

places   before  the  eitabliahment  of  our  reposed    in    him  —  there    was    nothing 

public  linee  of  tcuiaportation ;  and,   ac-  special   in   the  case  —  on   the   contrary, 


cording    to   the    Euglish    principle,    we  the  employment  was  sought  by  himi 

could  have  had  no  common  camera,  for  and  there  is  nothing  to  show  t^  it  naa 

it   was   not  pretended   tliat   a   wagouer  given  ou  terms  of  diminished  responsi' 

could  be  compelled  to  load  for  any  part  Eility,"    It  will  be  seen,  that  the  learned 

of    the   contineut      But    the    policy   of  Chief  Justice  places  considerable  reliance 

holding    him   answerable  as  an  iiieorec  upon  the  fact,  that  the  defendant  applied 

e  obviously  dictated  by  the  soli-  to  the    plaintiff    to   get   the    good*   to 

■ — .-.__   .1 1.  (^rjy.   ^mj   jt  i,   by   no   means  certain 

that  the  decision   nonld   have  been  the 

^.  .  _..  ^  same,  if  the  application  had  come  from 

fares  of  England.  Bat  tbe  Pennsylvania  the  pUintiff,  But  we  are  not  aware  of 
waffoner  was  not  always  such  even  by  any  other  case  in  which  such  a  dis- 
priuession.  No  inconsiderable  part  of  the  tinction  is  taken.  The  decision  receives 
trausportotion  was  done  by  the  farmers  support,  however,  independently  of  thia 
of  the  interior,  who  took  their  produce  diatinclion,  from  the  cose  of  McTlare  i>. 
to  Philadelphia  and  procured  return  loads  Richardson,  Rice.  !15.  In  that  case  the 
for  tbe  retail  merchnnta  of  the  neighbor-  defendant  was  the  owner  of  a  boat,  in 
ing  towns ;  and  many  of  tbem  passed  by  which  he  was  accnstomed  to  carry  bis 
their  homes  with  loads  to  Pittsburg  or  didji  cotton  to  Charleston;  and  occasion- 
Wheeling,  the  principal  points  of  em-  ally,  when  he  had  not  a  load  of  his  own, 
barkation  ou  the  Uhio.  But  no  one  to  take  for  his  neighbors,  they  paying 
supposed  they  were  not  responsible  as  freight  for  the  same.  One  Howier  was 
common  earners;  and  they  always  com-  the  master  or  notroon  of  the  boat,  and 
pensated  losses  as  sucli.  They  presented  the  grneral  habit  was.  for  those  ^ho 
themselves  as  applicants  for  employment  wished  to  send  their  cotton  by  the  defend- 
to  those  who  could  give  it;  and  were  ant'a  boat  to  apply  l«  the  defendant 
not  distinguishable  in  their  appearance  himself.  On  this  occasion  the  patroou 
or  in  the  equipment  of  their  teams  from  had  been  told  to  take  Col.  Goodwin's 
carriers  by  profession.  1  can  readily  and  Mr.  Datlaa'a  cotcon,  which  he  bad 
nndenrtanil  why  a  carpenter  encouraged  done,  wheu  the  plaintiff  applied  to  How- 
hy  an  employer  to  undertake  the  job  of  ter.  in  the  absence  of  the  defendaat,  to 
a  cabinet-maker,  shall  not  be  bound  to  take  on  board  ten  bales  of  his  cotton, 
bring  tbe  skill  of  a  workman  to  the  asking  him  if  it  was  necessary  to  apply 
execution  of  it;  or  why  a  farmer  taking  to  the  defendant  himself,  to  which  How- 
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often  engf^  iq  a  variety  of  employments ;  but  that  tbe  rale  of 
law  is  as  we  have  stated  we  CBBOot  doubt. 

KT  replied  that  he  thonght  not.  and  tagei  arisinf;  from  Uie  bnBioew;  tuid 
receired  the  coCtoD ;  it  was  held,  that,  sb  the  extraordinar}'  reapoosibilitiea  of 
oDdei  the  circamatsncea,  the  defendant  a  common  carrier  are  impoeed  by  the 
TU  boand  bj  the  act  of  Howier,  a«  being  policy  and  not  the  jaatice  of  the  law,  this 
within  (he  general  «ct>pe  of  the  authority  policy  shonld  be  nnirotm  in  iCe  opeia- 
conferred  npoa  him,  by  placing  him  in  tion,  —  imparting  eqnal  benefits,  and  in- 
iha  eitiuttion  ot  master  of  the  boat,  and  flicting  the  like  bunlens,  dduu  all  who 
ibal  the  defendant  waa  cmMquently  aaeume  Che  capacity  of  public  carriers, 
i^harg^ble  as  a  common  cftrrier  for  any  whether  temporarily  or  permaueutly, 
Im  ai,  or  damage  to,  the  plaintiS'a  cot-  periodically  or  contionoaaly.  It  wilt  be 
coo.  —  So,  too.  it  ban  been  Laid  down  in  aeen,  therefore,  that  the  only  qneittion 
geoetal  terms  in  levera]  cases,  (hat  all  with  the  court  in  thii  case  wis,  whether 
penoDi  carrying  goods  for  hire  come  it  was  necessary  to  constitute  one  a  com- 
nnder  the  denomination  of  common  car-  mon  carrier  that  he  should  hold  himself 
riera.  See  Moees  n.  Norrie,  4  N.  H.  HO* ;  out  aa  such  conlinuously,  or  whether  it 
Tenisy  v.  Wilson.  7  Yerg.  340 ;  Craig  s.  was  sufficient  if  he  held  himself  oat  as 
Cluldreas,  Peck.  270 ;  HcClnres  e.  Ham-  such  during  a  certain  f  erinl  of  the  year, 
mood,  1  Bay,  99.  Bnt  it  would  seem  to  And  there  would  certainlv  seem  to  he  no 
be  an  insuperable  objection  to  all  these  reason  why  one  who  holds  himself  out 
csKS,  that  they  exclude  from  the  com-  to  the  pQblic  as  a  common  carrier,  for  a 
bnh  curler  one  of  his  meet  important  certain  season  in  the  year,  should  not  be 
clieiacteriEtice,  namely,  his  datg  to  carry  liable  as  such.  We  think  it  is  obviuns 
fat  all  who  may  wish  to  employ  him  ;  fur  from  the  facte  and  circamstancee  of  this 
it  is  conceded  in  serersl  of  them  that  (he  caee,  that  the  defendant  had  held  him- 
indiiidoal  whom  they  hold  liable  as  a  self  out  to  the  public  in  such  a  manner 
KMnmoD  carrier,  was  nnder  no  obltgaCioa  that  he  wonid  have  incurred  a  liability  if 
to  undertake  the  carrying  in  question,  he  had  refused  to  carry  for  any  one  who 
unless  he  had  chosen  so  to  do.  The  wished  to  employ  him  during  the  season 
case  ot  CbeTaillier  v.  SCraham,  !  Tex.  in  queatioa ;  and  the  court  ntld  him  to 
115,  may  be  thought  (o  (avor  views  be  a  common  carrier  on  this  ground,  and 
liinilar  to  those  declared  in  the  cases  carefully  distinguished  him  from  one  who 
tlroidy  cited,  but  we  chinlt  it  does  not.  nndertakes  to  carry  for  hire  in  a  particn- 
It  appeared  in  chat  case  that  the  defend-  lar  Instance  and  under  a  special  contract, 
ant's  principal  business  was  fanning,  but  On  the  whole,  it  seems  to  be  clear  (hat  no 
that  St  a  certain  period  of  the  year,  one  can  be  considered  as  a  common'  car- 
known  as  the  hanling  season,  be  engaged  rier,  unleea  he  has  in  eome  way  held  him- 
in  the  forwarding  busineet  and  ran  hi(  self  out  to  the  pahlic  as  a  carrier,  in  sDch 
wagia  whenever  ne  met  with  an  oppor-  a  manner  as  to  render  him  liable  to  an 
tanity.  Under  these  circnmstanees,  he  action  if  he  should  refnse  to  carry  for  any 
was   Ae/cf    liable   as  a  common   carrier,  one  who   wished   to  employ  him.    That 

And  (he  conrt  «aid :  "  From  a  eorapbrieon    sach  is  (he  tnie  test,  see d.  Jackson, 

if  the  varioos  anthoriciea,  to  which   we  1  Hayw.  ["S.  C.)  14 ;  Fish  v.  Chapman,  8 

hare  referred  for  the  dietingnishiog  char-  Ga.  349 ;  Samms  v.  Stewart,  30  ()hio,  60. 

•cleristics  of  both  common  and  private  In  Fish  d.  Chapman,  Mr.  Justice  Niibtl 

earrien.  it  may  be  laid  down  at  a  rule,  declares   that   Gordon  v,   Hutchinson  is 

(hit  all    persons    who   transport    goude  opposed  (o  the  princinlee  of  the  common 

fium  place   to  place,  tor  hire,  for  such  law,  and  Its  mle  wholly  inexpedient.   The 

petsoDs  as  see  fit  to  ampkiy  them,  whether  caee  of  Satterlee  v.  Groat,  I  Wend.  ST9,  is 

unally   or    occaaionally,   whether    as   a  also  a  very  Important  one  npon  this  point, 

principal  or  an  incidental  and  mbordi-  It  appeared  that  the  defendant  had  been  ■ 

naie  occnpation.  are  common  carriers  and  common  carrier  between  Schenectady  and 

incur   all    (lieir    responsibilitiea.     There  Albanv,  {irevlous  to  IBIS.    He  (hen  sold 

SIC  no  grounds  in  reason  why  (he  occa-  out  all  his  teams  hu(  one,  which  he  kept 

sional  carrier,  who  periodically  in  every  for    agricultural  purposes  on   his  farm. 

recnrriDg  year   abandons  his  other  pur-  One  witnees.  however,  testified  (ha(  the 

soita,  and  asenmes   that  of  transporting  defendant  employed  hisienm  in  thecarry- 

gooda  lur  the  public,  should  be  examated  Ing  and  forwarding  business,  as  occasions 

bom  any  of  the  risks  incurred  by  thuae  offered,  until   18!3  or  18S3.    But  suiise- 

wha  make   the   carrybg    business   their  ousnt  to  that  period,  there  was  no  evi' 

coDslant  or    principal    occnpatian.    For  dence  of  his  carrying   or   foiwarding  a 

tht  time  beiog  he  shares  all  theadvan-  single  load,  until  April,  1834,  when  one 
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•166  "We  regard  truckmen,  porters,  and  the  like,  who  under- 
take generally  to  carry  goods  from  one  part  of  a  city  to 

*167  another  as  'coniiQOQ  carriers;  although  this  seems  to  be 
doubted,  (e)    That  wagoners  and  teamsters  who  carry  goods 

from  one  city  to  another  are  90,   is  certain. 

.Tohn  Dows  applied  to  him  to  bring  Rome  of  ceitoin  cattle  pat  on  board  their  can 
loads  for  him  from  Albany  Ui  Schenec-  bf  the  plainliS,  at  Brandon,  Vt.,  to  be 
tad/,  to  which  the  defendant  reluctancW  tTaneported  to  Cambridge,  Man.,  it  was 
coDwnted,  and  deepatched  one  Aais  with  objected,  that  althongh  the  defendants 
his  team  for  the  pnrpoM,  with  special  in-  wera  common  carriers  of  panet — '- 
Btructions  to  btiag  outhing  (or  any  other  freight  and  baggage,  they  were  not 
penon ;  and  if  1)owb'  gooda  were  not  mon  carriers  of  cattle.  Bat  IsMan ,  _  , 
ready,  to  come  back  empty.  He  brongbt  who  cielirered  the  opinion  of  the  coart, 
two  loads  and  Tetiirned  lor  a  third,  under  said  1  "It  ia  immaterial  whether  trans' 
the  tame  inatrnctions,  repeated  again  and  portation  of  cattle  is  regalated  as  their 
again.  Bnt  Dows'  third  load  nut  being  (defendants')  principal  emplormeut,  or 
rrady,  instead  of  retarnin^  empty,  at  he  whether  it  is  incidental  and  subordinate ; 
was  directed  to  do,  he  anplied  to  the  plain-  the  fact  that  they  had  undertaken  snch 
tiffs  for  a  load,  which  they  fDrnished  him,  transportation  for  hire,  and  for  snch  per- 
to  be  carried  to  Frankfort,  in  Herkimer  sons  as  choM  to  employ  them,  eatablishea 
eonnty.  He  arrived  at  Scheuectady  late  their  relation  as  common  carrier*,  and 
at  night.  The  next  morning  it  was  dia-  with  it  the  datiea  and  oliligationi  that 
covered  that  one  of  the  boxes  had  been  grow  ont  of  it."  And  see  Knsaell  r. 
broken  open,  and  a  part  of  the  goods  Livingston,  16  Barb.  346.  Bnt  iudivid- 
•Colen,  The  defendant  disavowed  all  ra-  oala  engaged  in  the  express  hnsineM, 
■ponsihiliCy  for  Che  goods,  before  it  was  namelv.  in  forwarding  goiids  aikd  pack- 
discovered  that  auv  of  them  had  been  ages  iTvtn  place  to  place  for  hire  in  vea- 
taken,  and  declared  that  Asia  bad  vio-  sels  and  runveyaneet  owned  by  others, 
lated  his  express  instructions  in  briDnug  are  not  common  carriers.  HertGeld  v. 
them.  Upon  these  facts  tlie  court  held  Adams,  IB  Barb.  577.  The  case  of  Har- 
that  the  defendant  wai  not  liable.  Siii/i-  rison  1;  Koy,  Hiss.  3SG,  approaches  in  its 
triand,  J.,  said  .  "  The  defendant  stood  law  tbe  case  of  Gordon  v.  HnCchinsoD. 
upon  the  same  footing  as  thongh  he  had  (i )  In  Brind  r.  Dale,  S  C.  &  P.  307, 
never  been  engaged  in  the  forwarding  Lord  Abinger  expressed  the  opinioD  at 
htuiness.  He  had  abandoned  it  enCirsly  ni'ii  jmm,  that  a  town  carman,  whoae 
certaSnly  one  yrar,  and,  according  to  the  carta  ply  for  hire  near  the  wharvea,  and 
weight  of  evidence,  funr  years  previous  who  lets  them  by  the  hoar,  day,  or  job, 
to  this  transaction.  Be  rriakea  a  special  is  not  a  common  carrier.  The  correct- 
contract  with  Dows  to  bring  goods  for  neas  of  this  opinion  is.  however,  severely 
him  from  Albany,  and  gives  his  teamster  questioned  by  Mr,  Justice  Siori/,  "  What 
express  instniction*  to  briuB  goods  for  substantia]  aistinction  ia  there,"  says  he, 
under  a  "  in  the  case  of  parties  who  ply  for  hire, 


apecial  contract,  and  not  in  the  capacity  in  the  carriage  of  goods  for  all  persons 

of  a  common  carrier.    Is  he  then  respon-  indifferently,  whether  the  goods  are  car- 

aihle  for  the  act  of  his  servant,  done  in  ried  from  one  town  to  another,  or  from 

violation  of  his  instructions,  and   not  in  one   place  to   another  within   the  sama 

the  ortiinarj-   coarse  of  the   business  in  town  ■■     Is  there  any   substantial  differ* 

which  he  was  employed  ?     If  a  farmer  eace    whether    the    parties    have    Bxed 

send  bia  servant  with  a  load  of  wheat  to  Krintni  of  their  bnsineei  or  not,  if  they 

market,  and  he,  witbont  any  instmctiona  hold  themselves  ont  aa  ready  and  willing 

from  his  master,  applies  to  a   merchant  to  carry  goods  for   any  persons  whatso- 

for  a  return  load,  and  absconds  with  it,  ever,  to  or  from  any  places  In  the  aame 

is  the  mast«r  responsible  <     Most  clearly  town,  or  in  different  towns  >  "    See  Storj 

not.    It  was  an  act  bcvond  the  scope  of  on  Bailm,,  £  49B,  n.  1.     So,  too,  the  law 

the  generalauthnrity  of  the  servant,  Tuoaij  was  expressly  adjudged,  agreeable  to  what 

ioc,  therefore  he  acted  for  himself,  and  on  we  have  stated  in  the  text,  in  Kobertaoti 

his  own  respODtibility,  and  not  for  his  em-  c,  Kennedy,  S  Dana,  430.   That  was  an  us 

S'oyer,"    And  in  Kimball  c.  Hutland  k  tion  against  the  defendant  for  the  ton  of  ft 

urIingCon  R.  R,  Co.  26  Vt.  347,  which  hogshead  of  sugar,  which  he,  ass commoD 

-'   1  against    the   defendants,  carrier,  had  aodertahen,  for  a  reasonable 
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•Proprietors  of  stage-coaches  are  not  commOQ  carriers    'ICS 
of  goods  necessarily ;  but  are  so  if  they  usually  carry  goods 
other  than  those  of  their  passengers,  and  hold  themselves  out  as 
carrying  for  all  who  choose  to  employ  them.  (/)    So  where  money 

More  tD  the  lame  town.    At  tbe  trial,  the  (/)  "  If  a  coachmta   common!;^  canj 

pbuuiiff  incrodoced  evidence  tending  to  guwla.  and  take  moaey  foi  bo  doing,  he 

Kboir  thu  ths  defendant  had  been  in  the  will  be  in  the  same  case  with  a  cominon 

babit  of  banling  fur  hire,  in  the  town  uf  carrier,  and  is  a  carrier  for  that  purpose. 

Bndenbarg.  for  every  one  who  applied  to  whether  the  Kp<xl^  are  a  paMenger'a  or  a 

him,  with  an  ox  team,  driven  by  hia  slave  ;  Btranger's."    Per  Jones,  J.,  in  Lovett  v. 

that  he  had  undertaken  to  haul  for  the  HobiM,  2   Show.    137.     See  alao  to  the 

plaintiff  the  hoEsbead   in  quealion,  and  ume  point,  Uwight  k,  Brewster,  1  Pick. 

Ihu  after  the  defeadant's  slave  had  placed  SO;  Bechman  v.  Shoase,  S   Kawle,  179i 

the  htwnheai)  on  a  slide,  for  the  pnrpoee  Clark  v.  Fa\ton.  21  Wend.  1S3  ;  Jonra  d. 

of  banlmg  it  to  the  defendant's  store,  the  Voorhees,  10  Ohio,  U.'i ;   Merwin  u,  Bnt- 

■tide  and  hogshead  slipped  into  the  river,  ler,   IT  Conn.   13S.    But   in  Shelden  v. 

■hereby  the  avgai  was  spoiled.    Under  Robinson,  T  N,  H.  157,  it  was  held,  that 

ihau  circumstances,  tbe  Court  Md,  that  the  driver  of  a  stage-coach,  in  the  general 

■'■    '     "            ,-..---  .        j£  jj^p  proprietors  of  the  coach, 
e  habit  of  transporting  packages 

[uiness  of  trans-  of  money  tor  a  small  compensatiao,  which 

I,   for   the   public  ivasaniforni  whatever  might  be  the  amoanC 

rally"  ti  a  common  carrier.     Accord-  of  the  package,  was  a  bailee  for  hire,  an- 

uig  (o  the  most  approved   deflnition,  a  swerable  tor  ordinary  negligenre,  aud  not 

cummoa  carrier  is   one  who  undertakes  subject  to  the  responsibilitieBuf  a  common 

for  hire  or  reward  to  transport  the  goods  carrier  ;  there  being  no  evidence  to  show 

of  all  such  as  choose  to  employ  him,  from  him  a  common  carrier,  further  than  the 

place  to  place,     ilrsyinen,  cartmen,  and  fact  that  he  took  such  packages  of  money 

Cnein,  who  undertake  to  carry  goods  as  were  offered.  Paritr,  J.,  thus  stated 
'  hire,  as  a  common  empLoyment,  from  the  grounds  of  the  decision.  "  It  has  not 
one  part  of  a  town  to  another,  come  been  suggested  that  the  proprietors  are 
within  the  deflnition.  So  also  does  the  liable  in  tliis  case;  and  the  evidence  does 
driver  of  a  slide  with  an  ox-team.  The  not  show  the  defendant  acommon  carrier; 
node  of  transporting  is  immaterial."  And  it  does  not  abow  him  to  have  exercised 
in  Ingale  n.  Christie,  3  Car.  &  K,  61,  the  business  of  carrying  packages  as  a 
where  the  defendant,  who  was  a  lighter-  public  employment,  bocanae  hia  public 
man.  carrying  goods  from  wharves  to  employment  was  that  of  a  driver  of  a 
ships  for  anybcMy  who  employed  him,  stage-coach,  in  the  employ  of  others.  It 
was  Med  for  100  caaea  of  f)ga,  lost  by  does  not  show  that  he  ever  nndertook  to 
naaon  ot  the  lighter  containing  them  carry  goods  or  money  tor  persona  gene- 
being  tun  down  b^  a  steamer,  and  Mr.  rally,  although  he  may  in  fact  have  taken 
Justice  Slory'i  opmion,  as  stated  above,  all  that  was  offered,  as  a  matter  of  con- 
wis  cited  for  the  plaintiffs.  A/<ferioii,  B.,  venience;  or  that  he  ever  held  himself 
Hid ;  "  Mr.  Jnstics  Slart  is  a  great  an-  out  as  ready  to  engage  in  the  transporta- 
tbority,  and,  if  we  would  but  adhere  to  tioa  of  whatever  was  requested,  notwith- 
pHucipte,  the  law  would  he  what  it  onght  standing  it  tnay  have  been  nsual  for  him 
to  be,  a  science.  There  may  be  cases  on  and  other  drivers  to  carry  it.  This  was 
all  sides,  but  I  will  adhere  to  principle,  if  not  hia  general  employment,  and  there  is 
I  can.  It  a  person  holds  himself  out  to  nothing  to  show  that  he  would  have  been 
carry  goods  for  every  one  as  a  busioees,  liable  had  he  refused  to  take  this  money, 
and  he  thus  carries  from  the  wharves  to  especially  as  he  was  in  the  service  of  an- 
the  ship*  in  tbe  harbor,  he  is  a  common  other,  and  as  such  servant  might  have  had 
carrier,  and  if  the  defendant  is  a  com-  duties  to  perform  inconsiatent  with  the 
mon  carrier,  he  is  liable  here,  Tiiere  duty  of  a  commoa'  carrier.  The  amount 
nnst  be  a  verdict  for  the  plaintiff."  The  to  be  paJd  for  iraosportalion,  is  also  to  be 
Mme  mle  was  applied  br  L,ord  Campbtil  considered.  A  common  carrier  is  an  in- 
to a  person  who  collected  goods  in  town  surer,  and  entitled  to  be  pud  a  premium 
to  go  by  railway,  bat  he  himself  carried  for  his  insurance.  There  being  no  eri- 
ibem  only  to  the  railway  station.  Hel-  dence  that  any  compensation  was  agreed 
lahy  r.  Weaver,  17  Law  Times,  July  B,  on  between  these  parties,  it  is  to  l)e  pre- 
ISil,sitting8in  London  after  Trinity  term,  nuned  that  the  nsual  compensation  was 
TOL.  II.                                              12  177 


jvGoo'^lc 


•  169  THE  LAW  OP  COSTRACTS.  [BOOK   III. 

had  been  paid  in  three  instances  to  the  conductor  of  a  horse- 
railway  company  for  carrying  merchandise,  this  was  held  to  be 
evidence  to  a  jury  that  the  company  had  assumed  the  bnsi- 

•  169  ness  of  common  carriers,  {ff)    Perhaps  the  tendency  *  of 

adjudication  now  is, '  to  put  stage-coaches  on  the  foot- 
ing of  common  carriers,  as  to  the  goods  or  parcels  they 
carry.  (^) 

They  are  undoubtedly  common  carriers  of  passengers  on  their 
r^ular  route.  But  the  rule  that  common  carriers  of  passengers 
are  not  liable  for  injuries  caused  entirely  without  fault  on  their 
part  (which  is  fully  considered  post,  sect  14th  of  this  chapter), 
has  been  applied  to  stage-coaches.  (5^^) 

In  the  reign  of  James  L  the  responsibilities  of  a  common  carrier 
of  goods  by  land  were  held  to  be  applicable  to  a  bargeman; (A) 
and  it  has  been  declared  that  there  is  no  difference  between  the- 
carrier  by  land  and  the  carrier  by  water,  (t)  Perhaps  this  asser- 
tion is  too  broad ;  but  the  weight  of  authority  in  this  country 
seems  to  have  determined  that  a  common  carrier  of  goods  by 
water  is  responsible  for  all  losses  except  for  those  caused  by  the 
public  enemy,  or  by  those  causes  provided  for  by  express  con- 
tract, (j*)  Canal  boatmen  are  such  carriers,  {k)  and  cannot  sell 
property  sent  by  them  to  market  without  express  authority  from 
the  owner. (/)  So  are  boatmen  on  our  rivers. (m)  Ferrymen  are 
not  common  carriers  of  goods  necessarily ;  but  generally  become 

to  be  paid.    The  plaiDtiS  might  haven-  I2T;  1.  c.  4  DoneL  Se7  ;  and  per  Storjr,  J., 

li«d  on  the  asa^,  upoD  a  claim  ol  pay-  in  Kingi'   Shepherd.  3  Storj,  360. 
ment.    And  a»  the  gam  was  small   and         (j)  Thus    in    Elliatt    i>.    Roane)),     10 

nniform,  whatever  might  be  the  amonnt  Johns.  1,  it  waa  hdd,  that  ma«ten  and 

of  monej,  it  would  seem  very  clear  that  owoerg  of  reaeela,  who  nodertake  to  carry 

DO  ODe  committing  a  packaf^  of  mooey  to  goods  for  hire,  are  lialjle  ai  common  cor- 

the  defendant  noder  BDch  cirrnmitancea,  riers,  whether  the  transportation  be  frum 

and  withont  anv  special  agreement,  conld  port  to  port  within  the  State,  or  beyond 

have  considered  him  an  insnrer  of  safety."  sea,  at  home  or  abroad  ;  except  so  f ai  aa 

See   also    Bean   i;.   StarteTant,'  6  N.   U.  they  are  exempted  by  the  exceptions  in 

146.  the  coDtract  uE  c barter-port v,  or  bill  of 

[ff)  Levi  f.  Lynn,  &c  R.  R.  Co.,  11  lading,  or  by  statute.    See  also  Kemp  u. 

Allen,  300.  Coughtry.  li  Johns.  107;  Croebv  b.  Fitch, 

(3)  Peixotti  r.   McLanghlin,   1    Strob.  13  Conn.  410;  Varker  r.  Flsgg,  26  Me. 

L.48B.     See  also  Cohen  B.  Froet,  a  Duer,  181;   Hastings  c.  Pepper,  II    Pick.  41; 

33».  Allen    v.  SewaU,   i   Wend.   S!T  ;  s.  O.  B 

(.97)  Alton  >'.  Heavan,  1    Sneed,   saO;  id.  335;  McAithnr  e.  Sears,  SI  id    190, 

Jones  17.  Boyce,  1  Stackie,  493  ;  Inj^Ia  v.  overmlinf;    Aymnr    i-.    Aslor,  6   Cowen. 

Bills,  9  Mete.  1.     See  a  peroliaF  cane,  in  !66 ;    Commander-iD-Chief,     1    Wallace, 

which  the  ovners  of  a  stage-coach  were  43. 

heid  liable  for  the  acts  of  ferrrmeD  who         (t)  Harrington  n  l.yles,  3  Nott  &  McC. 

were  taking  the  roach  across  the  water,  8S;  Drmott  n.  Laraway,  14  Wend.  335; 

McLean  u  Bnrhiink.  II  Minn.  377.  Panons  e.   Hardy,   id.   31S;   Spencer  v. 

[h)  Rich  c.  Kneeland,  Cro.  J.  (11  Jac.  Daggett,  3  Vt.  93. 
1),  ssOj  s  G.  Hob.  17,  (0  Aniold  D.  Hatenbake,  S  Wend.  33. 

(0  Per   Bulhr,   J.,   In  Proprietors  of         (nt)  Gorton  c  Bnchauan,  5  Yerg.  71; 

Tnnt  Navigation  Co.  v.  Wood,  3   Esp.  TvTDey  b.  Wilson,  T  id.  341. 
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SO  by  usage.  (»)  And  this,  although  it  be  a  private  feny,  not 
established  by  the  authority  of  the  State,  (o)  And  if  it  be  a 
pablic  feiry,  and  the  tolls  are  regulated  by  law,  and  the  ferryman 
is  appointed  by  the  State  executive,  and  gives  bonds  with  sureties, 
this  does  not  prevent  the  liabilities  of  a  common  carrier  from 
attaching  to  him.(p) 

Steamboats  are  the  most  common  kind  of  inland  carriers  by 
water  at  the  present  day ;  and  they  ate  undoubtedly  com- 
mon *  carriers  of  goods,  if  they  fall  within  the  general  *  170 
definition.  But  they  may  be  carriers  of  passengers  only. 
And  they  may  he  carriers  of  only  one  particular  kind  of  goods 
and  mercbandisa  And  wiiere  a  limitatiou  of  their  business  of 
this  kind  is  declared  by  them,  and  made  known  to  a  party 
dealing  with  them,  their  liability  is  limited  accordingly,  (j) 
And  a  steamboat  which  is  usually  a  common  carrier,  and  is 
employed  in  towing  a  vessel,  is  not,  as  to  this,  a  common  carrier ; 
but  is  bound  only  to   ordinary  care  and   skill,  (r)     So,   where 

(*)  Smith  0.  Sflward,  3  Fa.  343  ;  Fume-  care  and  chugs  of  the  maiter  and  hands 
T07  B.  DoTuldnoa,  S  Md.  36 ;  Cohen  o.  uf  the  boat  towed.  In  ciue  of  loss  bv 
HaiDe,  I  McCord,  439 ;  Fiiiher  b.  Clis-  fire  oc  robbeiy,  wUbont  0117  actual  de- 
bee,  la  HL  344.  But  see  WTckofI  a.  fault  on  the  part  of  the  defeademte.  it 
QaecD's  Connt;  Ferry  Co.  SS  N.  ¥.  33.  can  hardlv  be  pretended  that  they  would 
See,  u  to  the  duties  of  ferrymen  in  the  be  ao«werable,  and  yet  carriers  mtist  an- 
PTepamion  aod  management  of  theiF  awer  for  such  a  loss."  This  ca»e  aiter- 
Wts,  Willonghby  v.  Horridge,  16  E.  L.  wards.  howsTer,  came  before  the  Court 
kF..43T,B.c.  IS  C.  B.  743;  White  e.  of  Errorg,  and  was  overruled.  7  Hill  (N. 
Winniiimmet  Co.  T  Cn«h.  156.  See  also  Y.),  533.  Bot  upon  what  prinriple  of 
Wilson  It.  Hamilton,  4  Ohio  St.  722 ;  Orif-  law  cannot  be  learned  from  the  opmiODB 
fllb  tr.  Cave,  Si  Cal.  534.  delivered.     And  in  the  more  recent  cases 

{a]  LiUlejohn  n.  Jones,  2  HcMollan,  of    Wells    r.   Steam    Navigation    Co.    8 

3U.  Conmt.  207,  in  the  Conrt  of  Appeals  in 

(p)  This  was  so  decided  in  the  case  of  the    same    State,    this    decision    of   the 

Babcock  n.  Herbert,  3  Ala.  392.  Conrt  of  Errors  is  declared  to  l>e  of  no 

(q\  CitiieDS  Bank  u.  Nontncket  Steam-  authority,   and   the    former  decivions  of 

boat  Co.  2  Stor^,  16.     ■  the    Supreme    Contt   are   re-established. 

(r)  This  rule  seems  to  have  been  de-  The    sajne  rale   is  declared    in   the  case 

clared  for  the  first  time  by  the  Supreme  of  Leonard  c,   bendricknon,   IB   Pa,   40. 

Court  of  New  York,  in  the  case  of  Catua  And    Chambm,  J.,  says:    "The  law   of 

r.  Ramney,   13    Wend.  387.    The  same  liability  of  common  carriers    is   one  of 

([oestioD   arose  again  in  the  same  conn,  pnblic  policy,  and  is  to   be  maintained, 

in  the  case  of  Alexander  e.  Greene.  3  Hill  I>oes  this  policv  extend  to  the  towing 

(S.  Y.).  E>,   and  was  decided  the  same  of  boats  and  raits  on  navigable  or  other 

way.    And   Bronton,  J.,  thus  stated  the  waters?      This  exercise  of  power  is  pe- 

gconnds  of  the  decision:    "I  think  the  culiar  and  limited.    It  is  generally  for 

defendaats    are    not    common   cscriers.  short  distances,  under  the  eye  and  ohser- 

They  do  not  receive  the  property  into  vatioo  of  the  owner,  who  roay,  and  often 

their  cnttody,  nor  do  they  exercise  any  does,  accompany,  by  himself  or  his  agents, 

control  over  it,  other  than  snch  as  resatts  the  property  that  is  towed  for  him.    If 

ftom  the  towiog  of  the  boats  in  which  it  there  is  peril  from  the  sudden  rise  of  the 

ifl  laden.    They  neither  employ  the  mas-  water,  orother  nnfureseen  danger,  he  may 

ter  and  hands  of  the  boats  towed,  nor  do  termlDate  the  conveyance  at  any  point  of 

they  exercise  any  aathoritj   over  them  safety  in  his  opinion.     The  cargo  on  a 

beyond   that   of    occsBionsUv    requiring  canal  boat  towed  is  property  in  the  care  of 

Ibeir  aid  in  governing  the  notllla.    The  the  condactors  of  nncb  boat  as  common 

guods  or  other  property  remain  in  the  carriers,  of  which  they  have  the  exdoNve 
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*171  such  ft  steamboat  was  hired  *  to  take  a  vessel  through  the 
ice,  it  was,  in  this  employment,  no  common  carrier.  (>) 
Nor  are  steam-tugs  and  tow-boata  whose  business  it  is  to 
tow  vessels,  common  carriers  as  to  the  vessels  they  have  in 
tow.  (m) 

In  the  reign  of  Charles  II.  it  was  decided  that  a  ship  sailing 
on  the  ocean  may  be  a  common  carrier ;  (t)  and  this  decision  has 
since  been  repeatedly  confirmed ;  (u)  and  it  was  also  held  that  an 
action  lay  equally  against  the  master  and  owners  of  the  vessel.  (t>) 
But  it  is  not  every  ship  that  carries  goods  for  another  than  her 
owner  that  becomes  a  common  carrier.  If  the  owner,  or  hirer, 
loads  her  with  his  own  cargo,  and,  'finding  some  room  to  spare, 
receives  the  goods  of  another  person  to  fill  this  room,  the  ship 
is  no  common  carrier ;  nor  is  she,  in  our  judgment,  unless  she  is 
what  is  sometimes  called  a  general  ship;  that  is,. offered  to  the 
public,  as  ready  to  take  any  goods  of  any  owner  to  the  port  to 
which  she  is  bound.  Common  carriers  by  land  have  usually,  if 
not  always,  a  certain  distinct  route,  not  for  each  particular  jonr- 
ney  merely,  but  for  all  their  journeys.  That  is,  they  are  estab- 
lished and  known  to  the  public  as  carrying  upon  such  a  line  of 
transit,  and  upon  no  other.  This  is  true  also  of  ships  belonging 
to  an  established  packet  line.  Such  ships  would  stand  upon  the 
same  footing  as  ordinary  carriers  by  land,  and  there  seems  to  be 
no  reason  why  the  same  rules  of  law  should  not  apply  to  them. 
But  there  is  considerable  difference  between  such  a  ship  and  a 

poweaaion,  and  for  which  thej  are  Tespoii-  boat  to  he  towed  aod   it*  coDteota  ? ' " 

■ibie,  knowiug  its  valae  and  quality.     Tb«  It  has  been  he/d,  however,  ia  LouiBiana, 

captain  ,or  ownei  of  a  boat  nndertaking  that  rhe  ownen  of  ateam  tow-boata  at« 

to  tow  a  loaded  canal  boat,  we  preaDme,  liable  aa  rommon  carriera.     See  Smith  d. 

neither  iDspecrta  the  cargo,  nor  overbanla  Pierce,  1  La.  349  ;  Adams  v.  New  Orleans 

it.     Hia  contract  has   reference  to  stie.  Steam  Tuw-boat  Co.  1 1  La.  46.    And  Mr. 

tonnage,  and   obBtrDrtinji,  to  which  the  Jnstice  Kane,  of  the  United  States  Dia- 

power  of  hia  boat  ia  tu  be  applied ;  and  trict  Conrt  for  the  Eastern  District  of 

the  connectiua  of  iiia  boat  bv  the  chun  or  Pennsylvania,  in  the  case  of  VaDdenlice 

rope   with   the   vesael    and  rafts  to   be  v.  Steam  Tow-Boat  Snperior,  13  Law  Kep. 

eonveved  to  a  fixed  point,  ia  the  limited  399,  nrged  very  alrona;!}'  the  reaaoua  for 

control   he  has  over   the  property   thoa  holdinf;  them   ao   liable,  hnt  he  did  not 

transported.      It  was  an  apt  illustration  decide  the  point.    See  the  Brooder  'i'row, 

of  the  learned  judge  who  delivered   the  SO  E,  L,  &  E.  634;  and  Arctic,  &c  Ins. 

opinion   of  the  court   below,  in   aayinz:  Co.  b.  Anstin,  M  Barb.  5^9. 
'  Wherein  does  thia  case  differ  in  priQciple         (■)  Steam  NariKationCo.r.Dandridge, 

from  that  of  a  railroad  L-ompany,  or  the  S  Gill  &  J.  216,  330. 
State  furniahing   locomotive   engines  for         («i)  Brown  v,  Clegf;,  63  Pa.  91. 
drawing  the  cars  of  individuals  over  the         <0  Morse  r.  Slue,  1  Vent  190,  !38. 
road  ?    The  application  of  steam  power         (u)  Boucher  v.   Lawson,  Gas.   Temp. 

to  tjiwing  boats,  &c.,  is  only  distinguish-  Hardw.   84,  IM;   Boson    b.  Saodford,  I 

able  from  horse-power  where  it  can   be  Show.  39,  101 ;  GoS  n.  Clinliard.  cited  in 

naed,  in  the  extent  of  the  power.     Wonld  Dale  v.  Hall,  I   Wila.  ssa.    See  alao  the 

it  be  pretended  that  a  man  who  fnrnjahed  cases  cited  ante,  p  '  169,  note  (j). 
horses  and  a  driver,  to  tow  a  boat  or  raft.  (f'}  See  alio   to  thia  point.  Bacon   ■■ 

waa  an  insurer  or  common  carrier  for  the  Saodford,  I  Show,  29,  tol. 
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general  ship  which  is  put  up  for  a  voyage  which  she  never  went 
before,  and  is  never  to  go  again.  If  tha  queation  were  wholly 
unsettled,  it  might  perhaps  be  doubted  whether  such  a  vessel 
becomes  a  common  carrier;  for  if  she  does,  it  can  hardly  be 
denied  that  she  is  bound  to  take  the  goods  of  any  one  who  o&ers 
them.  But  the  distinction  between  a  regular  packet-ship  and  a 
general  freighting  ship  for  a  particular  voyage,  does  not  seem  to 
have  been  taken  by  the  courts. '  Still,  it  is  usual  in  all  ships  for 
the  master  to  give  a  bill  of  lading  for  goods  received,  by 
which  he  engages  to  deliver  them  to  •  the  order  of  the  *  172 
party  from  whom  he  receives  them,  certain  risks  excepted. 
This  ancient  document,  in  almost  universal  use  among  mercan- 
tile nations,  undoubtedly  determines  the  rights  and  duties  of  the 
parties,  so  far  as  it  afifects  them.  Thus,  it  usually  excepts  "  the 
perils  of  the  seas ; '  and  then  the  ship  is  not  responsible  for  a  loss 
by  one  of  these  perils,  although  it  could  not  be  referred  to  the 
'act  of  God. "(ic)*  And  if  other  exceptions  were  introduced, 
they  would  limit  the  liability  accordingly.  So  also  if  a  ship  is 
hired  by  a  charter-party,  to  carry  goods  for  the  hirers  on  a  cer- 
tain voyage,  or  a  certain  time,  and  upon  certain  terms,  this  char- 
ter determines  the  relation  of  the  parties,  and  their  rights  and 
responsibilities,  and  nut  the  law  of  common  carriers. 

Bailroad  companies  have  carried  goods  but  for  a  short  period ; 
but  wherever  they  are  established  they  supersede  almost  all  other 
modes  of  conveyance;  they  exist  expressly  to  carry  goods  and 
passengers ;  their  termini  and  routes  are  definitely  fixed ;  they 
advertise  for  freight,  offering  to  the  public  the  terms  on  which 
they  will  receive  it '    It  seems  strange  that  a  doubt  whether 

(»)  Am  to  what  Ioum  come   within  v.  Shepherd.  3  Storr,  349 ;  Wblteaides  p. 

the  exceptioD  of  "perils  of  the  sea,"  see  Tharlkill.ia  Sm.  a.M.  599;  The  Rebecca, 

the  following  caws:   WUlianu  b.  Gnuit,  Ware,  1S8. 210;  VanSyckel  u.TheEwiDg, 

1  CoEiD.   487;    McArtfaor   v.   Sears,    SI  Crabbe,  405;  The  Newark,  1  Blatchf.  C. 

Wcnd.    190 ;    Flaisted   d.   B.  &  K.  SCeam  C.  203  ;  Clark  f.  Barnwell,  12  How.  373 ; 

Navii^ioa   Co.  S7   Me.   132;   The  Brig  Hich  o.  Lambert,   13  How.  347,     As  to 

Curo,  Daries,  184 ;  Utndon  r.  Baehanaii,  rats,  Lareroni  ».  DrDrj,   16  E.  L.  ft  E. 

S  Vera.  71  ;  Tnrnay  p.  WilMn,  T  Yerg.  610;  b.  c.  8  Esch.  IBfi.    As  to  the  excep- 

140;  Boiler  o.  Fisher,  3  Esp.  67;  The  tion  of  !□■■  bj  "tobben,"  or"danfferHof 

fichoooet  Iteedside,  2  Samner,  567 ;  King  the  roada,"  m«  Ue  KoChachild  v.  K.  M. 

•  S«e  obM,  p  'IBS,  n.  1. 

*  As  to  "  thieve*,"  "  barratry,"  or  "  damage,"  capable  of  being  covered  by  insnr- 
•nee,  see  Taylor  v.  LiTerpool  &  Great  Western  Steam  Co.  L.  R.  9  Q.  B.  546,  and 
SpineCti  B.  Atlas  Steamship  Co.  80  N.  Y.  71 .  —  K. 

■  That  railroad  companiea  are  carriers  for  hire,  and,  beiog  enn^  in  a  pablie  em- 
^miwot  sjfecting  the  public  ioterest.  are,  unless  protected  by  their  charters,  (inbject 
to  MgislatiTe  control  aa  to  their  rates  □(  fare  and  freight,  see  Chicago.  &c.  R.  Co.  c. 
Iowa,  94  U.  S.  )5S ;  Dow  r.  Beidelmann,  125  V.  S.  680.  Rae  u.  Grand  Trunk  R.  Co. 
14  Fed.  Rep.  401.  decided  that  a  State  may  require  a  rwlroad  to  draw  cars  of  other 
cofporatious  at  reasonable  times  and  for  reasonable  compeDsation.  —  K. 
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they  were  common  carriers  could  ever  have  existed ;  that  they 
are,  is,  however,  abundantly  settled  by  authority,  (ar)  And  re- 
ceivers of  railroad  companies,  if  liable  as  carriers  iu  their  ovn 
State,  may  be  saed  as  such  in  another  State,  (xx)  And  trustees 
for  mortage  bondholders,  when  in  posseasioa  and  running  the 
railroad,  are  liable  as  common  carriers,  (xy) 

It  has  been  said  that  there  is  no  difference  between  railroads 

and  common  highways,  as  to  the  care  necessary  in  the  constriic- 

tion   and   management   of   vehicles   used   upon   them.(y) 

•  173    Owners  *  of  cars  are  liable  as  common  carriers,  although 

the  State  owns  and  manages  the  railroads,  (z) 
There  are  some  peculiarities  in  the  law  which  regulates  the  lia- 
bilities of  railroad  companies,  which  we  shall  speak  of  hereafter. 
Still  more  recently  telegraph  companies  have  been  established, 
and  are  now  very  lai^ely  employed  for  the  conveyance  of  mes- 
sages. Communication  by  telegraph  is  so  peculiar  in  its  nature, 
that  it  must  be  governed  by  peculiar  laws,  nor  can  they  exist  as 
a  system  until  that  be  created  by  statutory  provisions,  or  by 
adjudication.  We  give  the  principles  and  ca»es  which  relate  to 
this  subject  in  the  chapter  on  the  Law  of  Telegraphs. 


SECTION  VII. 

OBLIGATIONS   OP   A   COMMON  CARBIER. 

A  private  carrier  may  or  may  not  carry  for  another,  as  he  pre- 
fers. But  a  common  carrier  is  hound  to  receive  and  carry  all  the 
goods  offered  for  transportation,  subject  to  all  the  responsibilities 
incident  to  his  employment ;  and  is  liable  to  an  action  in  case  of 
refusal.(6)'     But  he  is  entitled  to  his  pay;  he  may  demand  it. 

Steam  Packet  Co.  14  E.  L.  &  E.  3!T ;  s.c.  the  goods  were  carried  id  this  mannei  foi 

TExch.  T34.    SaeposJ,  chapter  on  the  Law  temporary  cunveiiieuce  ODly.     Elkins  v. 

at  Shippinjr-  Boston  &  Maine  Kailroad  Co.  3  i'oBler 

(r)  Thomas  v.  Boston  &.  P.  R.  R.  Co,  (N.  H.).  271). 
10  Met.  473  ;  l>ickfurd  v.  Grand  Jonction         (xr)  F»,ige  i:  Smith.  »9  Mas^  395. 
R,  R.  Co.  8  M.  &  W.  373 ;  Norwav  Hlaias         (xy)  Rogers  e.  Wheeler,  a  Lans.  «8fi. 
Co.   a.   B.  &  M.  R.  R.   Co.  1   Gray,   263.         <V)  Beera  e.  Honsatonic  R.  R.  Co.   19 

Thej  are  not  common  carriers  o{  goods  Conn.  566. 

by  their  panencer  trains,  and  evideme  of  |i|  Peters    v.    Rylands,    20  Pa.  49T. 

one  or  two  inxtanren  in  which  thev  have  See  also  Schopmoli  D.  B.  &  W.  R.  R.  Co.  9 

ao  carried    will    not   prore    Chat  tlie;  in-  Cnsh,  24.     See  poil.  p.  •  250 
tended  to   hold  themselves   oat  as   dnch         (b)  Lane  b.  Cotton,  12  Hod,  472,  484; 

carriers,  bat  the  preaampcioa  will  be  that  Jackson  v,  Rogers,  2  Show.  327  ;  JotuuoD 

1  In  Pfirter  b.  Central  Pacific  R,  R.  Co.  70  Cal.  169,  Che  plaintiff,  having  purchased 
A  ticket,  aonght  to  can;  on  the  defendant's  train  satchela  containing  S91,!IS2,  in  coin, 
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Knd  if  it  be  refnsed,  he  may  refuse  to  carry  the  goods.  The 
owner  of  the  goods  may  tender  him  the  freight-money ;  or,  if  the 
money  is  not  demanded  by  the  cKirier,  he  may  aver  and  prove 
that  he  was  ready  and  willing  to  pay  the  freight-money, 
and  this  will  be  equivalent  to  a  tender,  (c)  •  Payment  of  •  174 
the  fare  has  been  inferred  without  proof,  from  the  mere 
usage  to  pay;((j)  but  we  doubt  whether  this  could  safely  be 
adopted  as  a  general  rule. 

Carriers  are  not  bound  to  adopt  every  contrivance  invented  or 
supposed  to  promote  the  safety  of  the  goods  they  carry,  bnt  are 

v.  HjdUnd   Bailwsj  Co.  4  Eich.  367 ;  to    paj   ftoytbiag,  ui<I   that   if    he   wm 

Pfekford  o.  The  Grand  JoDcticin  Railvav'  liable,  the  chnrga   wu   exocbitaat.      Ut 

Co.  S  M.  4  W.  3T2  I  East  TenneiMe  K.  K.  had  not  tendered  ui   named  bdj  smaller 

Co.  r.  Selaon,  1  Cold.  871.     Confra,  Costa  jam.     Afteiirardi,   without    hariog   de- 

B.  R.  Co.  D.  Moss,  i!3  Cal.  333.  manded  the   retnni  of   any  soiplns,  ha 

(c)   Hckford  o.  The   Grand  Janctioa  brought   asautupait   for  muaey   had  and 

Railway  Cu.  8  Af .  &  W.  372;  a.  c.  12  id.  received,  claiming  by  his  parttcnlu  tbe 

TS6.    At  if  the  ntrticT  deminda  payment  whole  sam,  as  having  been  paid  in  order 

before  he  receives  the  good^,  and  demands  to  obtain  posseesion  of  liis  eouds,  nnder 

a  lar^r  snm  Chan  he  is  entitled  to  re<^ive,  protest  that  he  was  not  liable  to  pay  the 

(he  owuer  of  the  Eoods  may  pay  him  snch  same,  or  any  part  thereof,  or.  if  he  waa 

■nm  aa  ha  demaDiTs,  under  protest,  aud  re-  liable  tu  pay  some  part,  chat  the  snm  fra# 

eorer  back  the  exceu  in  an  action   for  exurliitaot.    The  jary  hnvine  found  that 

money  had  aiid  received.    And  (o  entitle  the    defendaat    waa   entitled   to   charira 

him  to  recover  in  this  aciion,  it  is  not  ne-  £1    lOi.    6d.,    the    coart  held,    that   the 

ceMarj  that  he  should  make  a  tender  to  plaintiff  was  entitled  tu  recover  the  dit- 

the  carrier  of  such  atini  ai  he  is  entitled  to  Eerence  in  this  form  of  action ;  and  that  it 

rsceire.      Parker  v.   The  Tireat    Western  was  not  necessary  to  his  right  of  recovery 

Railway  Co.  7  Man.  &  0.  233,  H  E.  L.  &  that  be  should  have  tendered  anv  specific 

E.  426,    11   C.   fi.  545;    Edwaigs  0.  The  sum.     But,  umblt,  pe^r  Pultetoa,  3.,  thU  it 

Gn*t  Western  Hailwav  Co.  6K.  L.  &  E.  a  party,  simply  denying  that  anything  is 

447;  s.c.   II  C.  B.  a»8;  Crouch  u.  The  due,  tenders  a  sum  which  is  accepted,  bat 

London    Railway  Co.  i  Car.  &  K.    789 ;  which   exceeds  tbe  sum  lenlly  demand- 

n.  Pigoct,  cited  in  Cartwri|;ht  s.  able,  be  cannot  recover  back  the  exceas. 

Rowley,  3  Esp.  723 ;  Parker  o.  The  This  case  was  doubted  by  Pollock,  C.  B., 
Bristol  *  B.  Railway  Co.  7  E.  L.  &  B.  in  the  case  of  Parker  v.  The  Bristol  ft  B. 
MS;  B.  C.  6  Exch.  IS4,  703.  The  same  Railway  Co.  7  E.  L.  &  E.  528;  S.  C.  6 
nle  holds  where  the  carrier,  not  having  Exch.  184,  T02,  on  the  ground  that  the 
reedved  his  pay  in  advance,  uor  made  any  action  fur  money  had  and  received,  must 
special  agreement,  refnses  to  deliver  the  be  brought  for  a  definite,  clear,  and  cer- 
goods  at  the  end  of  his  transit  antil  he  is  tnin  sum.  and  not  for  some  unknown  sum, 
paid  a  larger  snm  for  the  carriage  than  he  which  is  to  depend  upon  the  verdict  of 
u  entitled  tu  receive.  Thus  in  Ashmole  the  jury,  who  are  to  decide  whether  the 
r.  Wainwright,  S  Q.  B.  837,  the  defend-  defendant  has  received  the  money  or  not. 
•ats,  cummun  carriers,  refused  to  deliver  He  stated,  however,  that  the  donbt  be- 
tbe  plaintiff's  goods,  which  they  had  car-  longed  exclusively  to  bis  own  mind,  and 
ried  for  him,  except  on  payment  of  X9  !>i.  not  to  that  of  tbe  rest  of  the  court,  who 
cbargea.  He  insisted  that  he  was  not  were  satisfied  with  the  decision,  and  alto- 
liable  to  pay  anything;  bat  ultimately,  gether  agreed  with  it,  not  merely  as  a 
the  defendants  hariug  said  that  they  binding  authority,  bnt  as  agreeable  to 
would  take  nothing  les*  than  the  whole  their  own  opinion  and  jndgment. 
sam,  he  paid  the  whole  to  regain  his  (tf)  HcGill  c.  Rowaud,  3  Fa- 491. 
goods,  protesting  that  he  was  not  liable 

bat  the  defendant  refused  ti 


•«ar  "  he  un^rtakes  or  is  accustomwl  tu  axtf." 
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bound  to  appl^  any  apparatus  known  to  be  useful  &nd  in  common 
U8e,((W) 

An  act  of  Congress  was  passed  March  3,  1851,  entitled,  '  An 
act  to  limit  the  liability  of  ship-owners  and  for  other  purposes ;  " 
and  under  the  provisions  of  this  act  it  is  held  that  a  carrier  by 
water  is  not  liable  for  the  baggage  of  a  passenger  destroyed  by 
fire  without  the  carrier's  default. (if e)  But  this  statute  does  not 
apply  to  a  common  carrier  who  ships  goods  over  a  part  of  bis 
route  on  a  vessel  which  he  neither  owns  nor  charters ;  and  he  is 
liable  for  injury  to  goods  caused  by  an  accidental  fire  on  such  a 
vessel,  (df) 

It  is  a  good  excuse  for  the  carrier's  refusal  that  bis  carriage 
was  full,  («)  or  that  the  goods  would  endanger  him,  or  incur 
themselves  extraordinary  danger,  (f)  or  are  not  such  as  he  car- 
ries in  the  known  and  usual  course  of  his  business ;  (f)  ^  or  that 
he  cannot,  at  the  time  and  in  the  way  proposed,  receive  them 
without  unreasonable  loss  and  inconvenience.  And  be  is 
•176  not  •obliged  to  receive  tbem  until  be  is  ready  to  set  forth 
on  his  route,  (h)  And  if  perishable  goods  are  offered  him 
by  one  owner,  and  goods  non-perishable  by  another  owner,  and  he 
cannot  take  all,  he  may  take  the  perishable  goods,  as  they  will 
suffer  most  by  the  delay.  (A%) 

A  common  carrier  may  make  what  contract  he  will  as  to  his 
compensation ;  but  a  tender  of  his  usual,  or  of  a  reasonable 
compensation,  obliges  him  to  carry ;  (i)  a*d  when  be  carries  with- 

idd)  BteioweK  «■  Krie  R.  R.  Co.  43  N.  the  plaintiff  refaged  to  do  to,  wheretote 

T.  123;  Case  u.  Northero,  &c.   R.  B.  Co.  and  WauiK  the  deFeudantg  did  not  knoir 

69  Barb.  644.     See  also  Caldwell  t.  New  what  the  package  contained,  they  refnaed 

jeney  Steamboat  Co.  47  IJ.  Y.  aea.  to  receive  and  uutv  it ;  tlie  plea  was  keid 

{de)  Chamberlain  v.   Weatern   Trana-  bad,  for  that  a  carrier   has  no  general 

portation  Co.  44  N.  Y.  305.  right,  in  any  caK  and  ander  all  circom- 

(  df)  Hill  MannfnctDTinsCo.  v.  Boeton,  slanceB,  to  reqnire  to  be  informed  of  the 

&c.  K.  R.  Co.  1(M  Maw.  12!.  contents  of  packages  tendered  to  them  to 

(e)  Iiovett  r.  Hobi>s,  2  Show.  ia7.    Bnt  be  carried, 

not,  it  seems,  if  he  has  issued  a  ticket  for  {g)  bewull  d.   Allen.  6   Wend.  33S  i 

the  iotimey,  >nd  has  put  no  condition  to  Tnnnell   v.  I'ettijohn,  9  Harring.  (Uel.J 

his  liability.     Hawcroft  r.  Great  Northern  4S  ;   Citizens'  Bank  v.  Nantucket  Steam- 

Rulway  Co.  8  ¥..  L.  &  E.  3GS.  boat  Co.  2  Story,  16  ;  Johnson  v.  The  Mid- 

(/)  Edwards  K.  Sherratt,!  East,  604;  land  Railway  Co.  4  Exch.  367. 

The  Nitro-Glvceriue  Case.  15   Wall.  .^24;  (A)  Lane  v.  Cotton,  I  Ld.  Raym.  646, 

Pate   c.  Henry,  5  Stew.   &  P.   101.     Bnt  65S  ;  s.  c.  1  Comyns,  100,  105. 

where,  to  an  action  against  the  defend-  [hh)  Marshall  u.  New  York,  Ic-  R.  R. 

ants  as  common  carriers,  for  refosiug  to  Co.  45  Barb.  50S  ;  Tiemey  v.  New  York, 

carry  a  packi^  of  the  plaintiff,  the  de-  Ac.  K.   R.  Co.  76  N.  Y.  305;  Michigan 

fendants  pleaded  that  when  the  packaf^e  Central  R.  R.  Co.  v.  Barrows,  33  Mich.  6. 

was  tendered  they  requested  the  plaintiff  (t)  Huris  v.  Fackwood,  S  Tannt.  St4. 
to  inform  them  of  its  contents,  and  tliat 

1  A  carrier,  in  the  absence  of  improper  concealment  by  the  shipper,  most  inqnire  as 
to  the  natare  and  valne  of  gooia  shipped,  failing  to  do  which  he  cannot  escape  liability. 
Merchants',  kc.  Co.  v.  Bolba,  80  lU.  473.  —  E. 
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ont  special  agreement,  this  is  all  the  compensation  he  can 
recover.  If  he  carries  articles,  as,  for  example,  bags  of  grain,  for 
freight,  and  ia  to  return  the  empty  bags  without  charge  for 
freight,  this  is  not  a  gratuitous  carriage  of  the  bags,  as  the  freight 
paid  for  the  full  bags  is  compensation  also  for  the  return  of 
empty  bags,  (it)  In  the  absence  of  special  agreement,  he  must 
treat  all  persona  alike ;  but  it  is  said  that  he  is  under  no  obliga- 
tions at  common  law  to  charge  equal  rates  of  carriage  to  all  his 
customers,  {j)  Where  required  by  statute  to  make  reasonable  and 
equal  charges  against  all,  he  cannot,  by  by-laws  or  rules,  dis- 
criminate as  to  amounts  or  modes  of  computation  between  persons 
according  to  their  occupations,  but  must  carry  the  same  amount, 
the  same  distance,  for  the  same  price,  for  all  persons.  (%) ' 

All  carriers  are  held  to  act  by  their  agents,  and  to  be  responsi- 
lle  for  the  acts  of  their  servants  and  agents,  under  the  common 
rules  of  agency.  (/) 

It  the  character  of  the  goods  carried  ia  substantially  changed 
by  a  cause  for  which  the  carrier  is  responsible,  the  owner  need 
not  receive  them,  and  the  carrier  ia  responsible  for  their  whole 
value,  and  a  recovery  thereof  from  him  vests  the  property  therein 
in  him ;  hut  if  only  partially  injured,  the  carrier  is  liable  only 
to  the  extent  of  the  injury,  and  the  property  in  the  goods  remains 
in  the  owner,  (m) 

It  is  now  common  to  send  articles  by  a  carrier,  who  is  to 
receive  the  price  on  delivery  of  the  goods.  He  is  the  agent  of 
the  sender  for  this  purpose.  From  the  cases  it  would  seem  that 
if  the  carrier  undertakes  to  collect  the  price,  he  must  do  so,  and 
if  he  delivers  the  article  without  receiving  the  price,  he  makes 
liimself  liable  therefor,  (mm) '     But  it  is  also  held  that  merely 

{:!\  Rerco  v.  MilwmDkee,  4c.  R.  R.  Co.  See  McDnSee  v.  Portland,  Ac  B.  Co,  92 

B  Wjic.  387.  N.  H.  430 ;  Me«aeQg«r  e.  Penn.  R.  Co.  S 

Ij)  B«zeDdale    d.    EaiCem    Connties  Vroom,  531^1  Stewart  v.Lebigh,  &c.B.  Co. 

Btawn  Co.  93  Eng.  C.  L.  63.  S  Vroom,  505. 

(i)  l^ckford  i:.  Grand  Junction  Rail-         (/)  See  Macha  v.  Railway  Co.  4  Excli. 

nj  Co.  10  M.  S.  W.  399  ;  Parker  d.  Great  4IS,  and  Butcher  o.  L.  &  S.  W.  R  Co.  16 

Wotem  Railwar  Co.  7  Man.  &  G.  SS3,  C.  B.  13. 

a  K.  L.  &  E.  426;  11  C.  B.  545 ;  Edwarda         (m)  Hackett  t>.  B.   C.  &  M.  R.  R.  Co. 

•-Great  Weatem   Railway  Co.  B  E.  L.  t  35  N.  H.  390. 

E.  M7  ;  B.  c.  1 1  C.  B.  588 ;  Crouch  D.  The  (mm)   Meyer   c.  Lemcke,  31   Ind.  208  ; 

iMdou  RaUway  Co.  i   Cur.  &  K.  Tes.  Murray  v.  Warner,  55  N.  U.  546. 

'  An  Art  of  CoDRTeM  approved  Feb.  4, 1887,  known  at  the  "Interstate  Commerce 
Am,"  (orbidi  discriiniaatioii  in  charges  by  rulroads  running  from  one  State  or  Tem'< 
torr  into  another,  or  into  a  foreign  country.  And  different  fitatei  have  eoacted  lawa 
on  the  inbiect.  See  lllinoia  Central  R.  R.  Co.  >'.  People,  121  111.  304 ;  Stale  v.  Fre- 
nuDt,  Ac  k.  R.  Co.  32  Neb.  313 :  Gulf,  &c.  Ry.  Co.  v.  Dwyer,  75  Tei.  573. 

*  If  a  eouiigoor  inftracta  an  expresa  company  not  to  permit  the  consignee  to  ax- 

186 


jiGooi^lc 


*  176  THE  LAW  OF   COKTBACTS.  [BOOK   ni. 

marking  the  article  C.  0.  D.,  or  Cash  on  Delivery,  is  not  enough 
to  make  him  liable  without  some  undertaking  on  his  part;  bat 
this  may  be  proved  directly,  or  inferred  from  a  us^e.  (m») 


SECTION  VIII. 

WHEN   THE  BESPONSIBILITT   BEGINS. 

As  soon  as  the  goods  are  delivered  and  received,  they  are  at 
the  risk  of  the  carrier.  This  reception  of  them  may  be 
*176  specific  *or  general,  and  according  to  the  usage  of  his 
business;  and  it  may  be  actual  or  constructive, (»)  But 
the  delivery  to  the  carrier  is  not  complete  if  the  goods  are  still 
in  charge  of  the  owner  or  bis  representative ;  the  delivery  must 
place  the  goods  in  the  custody  of  the  carrier  (o)    The  delivery 


(n|  Merriam  b.  The  Hartfoid  BtUlioed  part  of  the  goods  were  lost.    Upon  thU 

Co.  ao    Conn.    354.     See  Green  d.   Mil-  evidence,  ^avmoin/,  C.J„  wm  of  tlie  opin- 

wuikee,  Ac.  K.  Co.  SS  la.  100.  ioa  that  "  tbis  differed  from  the  common 

(q|  Brind  0.  Dale,  SC.&P.  SOT;KeDC  case,   thii   nut   being   anj   trust  in   the 

c.  Midland  R.  Co.  L.  R.  10  Q.  B.  1 :  Clark  defendant,  and  the  goods  were  not  to  be 

V,  Bums,  1 18  MtuB.   375.     It  freqaentlj'  considered  as  erei  having  been  in  hie  poe- 

becuniea  adiffienlt  question  of  fact  whether  seBsioii,  bat  in  Che  pomewiou  of  Che  com- 

goods  have  been  so  delivered  lo  a  carrier  pany's  eervant,  who  had  hired  tlie  lighter 

U  to  lie  in  bis  custody  and  under  his  con-  to  use  bimself."    The  plaintiff  was  acconj- 

trol,  or  whether  they  stili  continne  under  ingly  nunnnited.     So  iu  the  case  of  Toirer 

the  control  of  the  ovner  or  hit  servant,  v.  The  L'tica  &  S.  Itailroad  Co.   7  Hill 

There   are   several   cases    in    the  hooka  (N.  Y.),  47,  where  an  action  was  brought 

which   have  turned  upon   this  qnestioa.  to  charge  a  railroad  company  ob  common 

Thus,  in  the  case  of  the  East  India  Co.  v.  carrieiB,  for  the  loss  of  an  overcoat  belong- 

Pnllen,  2  Stra.  690,  an  action  was  brought  ing  to  a  passenger,  and  it  appeared  thM 

SfaiosC  the  defendant  as  a  common  car-  the  cuat  was  not  delivered  to  thedefend- 

ner,  onan  undertaking  !:□  carry  for  hire  antg,  but  that  the  passenger,  having  placed 

OD  the  Hirer  Thamea,  from  th'e  Bhip  to  it  on  the  seat  of  the  car  in  which  be  aat, 

the  company's  warehoUBes.      IC  appeared  forgot  to  take  it  with  him  when  he  left, 

in  evidence  that  the  defendant  was  a  cum-  andit  was  afterwards  stolen ;  it  was  hrlj 

mon  lightemiaD,  and  that  it  was  the  usage  that  the  defendauU  were  not  liable.     And 

of  the  company,  on   the   unshipping  of  Ntliou,  C.  J.,  said  :  "  The  overcoat  was 

their  goods,  to  pnt  an  officer,  who   was  not  delivered  into  the  possession  or  cnn- 

called  a  guardian,  into  the  lighter,  who,  tody  of  the  defendants,  which  is  essential 

as  soon  as  the  lading  was  taken  in,  pDt  to  their   liability   aa  carriers.    Being  an 

the  company's  locks  on  the  hatches,  and  atticle  of  wearing  apparel  of  present  use, 

went  with  the  goods  to  see  them  rafely  and  in  the  care  and  keeping  of  the  tt»T- 

amine  the  goods  seat,  before  delivery  and  pament  of  charges,  the  company's  agent  is 
authorized  to  refuse  snch  an  examination,  and  incurs  no  personal  liability  by  returning 
the  goods  to  the  consignor.  Wiltse  r.  Barnes,  46  la.  SIO.  But  geoerBlIr  the  assignee 
' -"-■- hethegoods.    Lyons  n.  HiU,  46  N.  H.  49. 
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to  a  ship  is  complete  •  when  the  master,  or  mate,  or  other  •  177 
agent  of  the  owner,  receives  them,  either  at  the  ship,  or 
on  the  wharf,   or  in  a  warehouse,  if  such  delivery  and  receipt 

be  according  to  the  usage.  And  the  owners  of  the  ship  forthwith 
become  insurers  as  to  all  but  the  cases  excepted  by  law,  or  by  the 
bill  of  lading,  (j})  Delivery  may  he  made  in  a  different  way,  or 
at  a  different  time  or  place,  from  that  which  is  usual,  or  notified 
to  the  public ;  such  difference  being  requested,  or  suggested  by 

eUer  himself  for  that  purpose,  the  defend-  termiued.  tbat  if  s  man  travel  in  a  ttaeo- 

Mita  liave  a  liEht  to  say  tliat  it  sliall  be  coach,  and  take  his  portmanteau  with  him, 

iq;arded  Id  the  same  light  as  if  it  had  though  he  has  his  eye  upon  the  portman- 

been  npon  his  parson.    No  carrier,  how-  l«aa,  jet  the  carrier  is  not  absolved  fron 

erer  discreet  and  vigilaot,  would  thick  of  his  responsibility,  bat  will  be  liable  if  the 

tstnini;  his  attention  to  property  of  the  portmanteau  be  lout      !□   this   case  the 

paaaen^r  in  the  sitnation  of  the  article  plaiatifl,  for   greater  caution,   seuds  his 

iD(|uestion,  ur  imagiue  that  any  responai-  servant    with    the    guode,  who   pays  for 

bilitj  attached  to  him  in  respect  to  it."  watching  them,   beiianse   he  apprehends 

Ud  the  other  hand,  in  Robinson  n.  Don-  danger  of  their  boio);  stolen.     So  the  mau 

tDOre,  3   B.  &  P.  416.  it  appeared  in  evi-  who  travels  in  a  stage  has  some  care  of 

dance    that    the   plaintiff,  who   was    an  bis  oim  property,  since  it  is  more  for  his 

npboUterer,  having  occasion  to  send  some  iuterest  that  the  property  should  not  be 

furniture   inlo  the  coontry,  agreed   with  lost  than  that   he  should  have  an  action 

the  defendant  to  take  the  same;  that  the  against  the  carrier.    This  case  bean  no 

defendant  bninght  his  cart  to  the  plain-  resemblance  to  that  cited  from  StrauKe, 

tifTs  bouM,  where  the  goods  were  loaded  for  there  the  decision  proceeded  on  the 

in  the  presence  of  the  plaintiS  himself,  aanao  of  the  Bast  India  Compsnv,  who 

and  with  the  assistance  of  two  of  the  never  intrust  the  lighberman  with  their 

fdaintiffs  servants;  that  the  plaintiff  hav-  goods,  but  give  the  whole  charge  of  the 

incobeerved  thatthe  tarpaulin  which  the  property  lo  one  of  their  own  officers,  who  is 

defendant  had  brought  for  the  purpotie  of  called  a  guardian."    The  rule  was  accurd- 

coTflring  the  cart  was  coo  small,  the  de-  ingly  discharged.     See  also   Richards  u. 

Itmdant  said,  "  I  have  plentv  of  sacks,  and  Tlie  London   Railway  Co.  T  C.  B.  839; 

I  will  warrant  the  goods  shall  go  safe  ;  "  White  o.  Winnisimmet  Co.  7  Cash.  IGS  ; 

that,  on  account  of  the  defendant's  being  Majbin  r.  Railroad  Co.  8  Rich.  L.  341 ; 

aitiaam  to  the  plaiutiS,  the  hdter  sent  Midland   Railway  v.  Bromley,  IT  C.  B. 

uoe  of  his  own  porters  with  the  cart,  who  372. 

wonld  otherwise  have  gone  by  the  stage;  {p)  Cobban  d.  Downe,  6  Esp.  41.    But 

that  this  port«r,  in  the  course  of  the  jour-  a  delivery  to  any  of  the  crew  in  not  sufll- 

ney,  |^d  a  person  for  watching  the  goods  cient,  they  not  being  anChurized  agents 

one  night;    and   that  the   goods  in  the  foe  that  purpose.    Leigh  b.  Smith,  1  C.  & 

conrse  of  the  journey  were  damaged  by  F.  638.    And,  generaUy,  a  delivery  to  a 

nun.     Upon  these  facts,  the  jury,  under  servant  of  the  carrier  mnsc  be  to  one  an- 

the  direction  of  I»rd  Eldm,  before  whom  thorized  to  receive  the  goods.    Therefore, 

the  case  was  tried,  fotmd  a  verdict  for  the  where  the  plaintiff  delivered  a  package  to 

plaintiS.     And  a  rule  ni«i  having  been  the  driver  of  a  roach,  who  had  no  antiior- 

obCained  for  setting  this  verdict  aside  and  ity  to  receive  and  enter  it  on  the  way-bill, 

entering    a    nonsuit,  Chaatbre,  J.,  said;  bnt  consented  to  carry  it  on  to  the' next 

"This  IS  a  very  dear  case.    The  defend-  agent  and  hare  it  entered  ;   it  was  held  to 

ant  it  not  a  common  cwrier  by  trade,  bnt  be  no  delivery  to  the  carrier.     Blanchard 

has  pnt  himself  into  the  situation  of  a  i:  Isaacs,  3  'Barb.   3R8.    See  Harrell  v. 

common   carrier   by  his  particular  war-  Wilmington,  &c.  R.  R.  Co.,  106  N.  C.  358  ; 

tanty.      As   to    possewioD,    that    seems  OnimiC  p.  Hensbaw,  35  Vt.  RM.    The  nias' 

clearly   proved   by  the  circnmstaDcos  of  lor  of  a  vessel  cannot  bind  the  owner  hya 

tits  case;  the  defendant  attends  with  his  bill  of  lading  for  goods  not  actually  pat  on 

horse  and  cart  at  the  plaintiff's   house,  board.    Grant  t>.  Norway,  3  E,  L.  &  E. 

iriiere  the  goods  are  delivered  to  him  and  33T  ;    s.  c.  10  C.  B.  SSS ;    Hnbbersty   v. 

pot  into  the  cart  by  the  plaintiff's  ser-  Ward,  IB  E.  L.  &  E.  S.'il ;   a.  c.  8  Kxch. 

vants.     This    is    a    complete    possession.  330 ;    Coleman  n.  Riches,  39  E.  L.  &  E. 

How  is  this  affected  by  the  presence  of  333;  s.  c  IG  C.  B.  104.     See,  however, 

the  plaintiff's  servant!     It  has  been  da-  Vol.  i.,  p.  •46,  note. 

187 


)vGoo<^lc 


"  178  THE  LAW   OF   CONTBACTS.  [BOOK   HI, 

the  carrier,  or  his  agent,  or  sanctioned  by  him  by  receiving  the 
goods  without  objection,  and  entering  them  on  the  way-bilL{y) 
The  responsibility  of  the  carrier  is  fixed  by  his  acceptance  of  the 
goods  without  objection,  whatever  be  the  manner  of  the  delivery, 

Kor  ia  it  necessary  to  complete  the  delivery  that  the  goods 
•  178    should  be  •  entered  on  the  way-bill  or  freight-list,  or  any 

written  memorandum  uiade.(r)  But  delivery  to  a  clerk  of 
the  carrier,  outside  of  the  carrier's  office,  is  not  a  delivery  to  the 
carrier  until  the  parcel  comes  into  actual  possession  of  the  car- 
rier's agent  for  that  pnrpose.(rr)  Nor  ia  delivery  at  the  proper 
place  without  notice  to  the  proper  person,  (rs)  unless  the  place  is 
one  which  the  carrier  indicates  as  that  where  goods  for  bim 
should  be  put,  and  will  then  be  under  his  care. 

The  same  person  may  be  a  common  carrier  and  also  a  ware- 
houseman, or  an  innkeeper,  or  a  wharfinger,  or  a  forwardiug- 
merchaut.  And  goods  may  be  delivered  to  him  and  lost,  under 
circumstances  which  would  render  him  liable  if  he  received  them 
as  a  carrier,  but  not  if  he  received  them  in  another  capacity, 
the  loss  not  having  occurred  through  his  negligence.  And  it  is 
sometimes  quite  difficult  to  determine  in  what  capacity  the  goods 
were  received,  (s) 

(f )  Therefore,  where  »  package  wbb         (ri)  Oroerenor  v.  N.  T.,  &c.  R.  B.  Co. 

deliverad  to  che  agent  of  a  atage^cooch  89  N.  Y.  34. 

company,  tX  the  poet^offlce,   where   the         (>)  See  the  case  of  Robert*  n.  Turner, 

Mage  wM  standing,  and  not  at  the  office  IS  Jobna.  S32,  cited  and  Mated  fully  ante 

of  the  company,  to  be  carried  from  Bo«-  p.  ■  139,  note  (i).    The  point  considered 

ton  to  Hattfonl.  and  was  entered  on  the  in  that  cane  came  under  diecuseion  again 

way-bill  by  the  Bfcent  when  he  received  it,  in  the  case  of  Teal  ».  Sears,  9  Barb.  317. 

he  having  previunsly  directed  the  person  It  was  ao  action  on  the  case  against  the 

vho  had  the  rare  of  the  package  tu  bring  defendants  aa  common  carriers,  to  rMvver 

'  e  post-office  ;  and  the  package  was  For  the  loss  uf  a  case  of  goods.     The  facta 
ore  resching  Hartford ;  itwasAfW,  *  "  ""    '"""  "'-     '  '        ■"- 


lost  before  resching  Hartford ;  it  was  hrld,     were  as  follows  :  On  the  6th  of  October, 


J)  the  owner  of  the  package  for  its  valne,     __  .   _  .   

the  deliver;  at  the  post-office  being  with  canal  boat.  A  bill  of  lading  was  made 
the  assent  of  their  agent.  Phillips  d.  out  by  the  plaintiffs,  aod  forwarded  by 
Earle,  S  Pick,  182.  See  also  Pickford  n.  the  ca'ptain  of  the  canal  boat,  with  direc- 
The  (iraud  Junction  Railway  Co.  la  M,  &  tions  to  deliver  the  goods  in  the  bill  aa 
W.  766;  8.  c.  8  id.  372.  So  in  Powhatan  addressed,  and  collect  the  charges  for 
Steamboat  Co.  v.  Appomattox  R.  R.  Co.  transporting  on  the  canal.  The  three 
34  How.  S47,  it  was  derided,  that  after  a  cases  were  marked  on  the  bill,  ''A.  B. 
railroad  companv  had  received  goods  into  Case,  Chicago,  by  vessel,  care  of  Sean  & 
their  depot  on  Sunday,  their  duty  of  safe-  Griffith,  Buffalo."  The  cases  were  re- 
keeping  was  not  within  the  prohibition  of  c«ived  by  Sears  A,  Griffith  (the  defend- 
the  Virginia  Snnday  law,  and  if  the  eoods  anta),  at  Buffalo,  on  Che  14th  of  October, 
are  burned  the  company  ia  responsible  for  and  they  paid  the  canal  charges,  indora- 
the  loss.  ing  a  receipt  therefor,  and  a  memoran- 

(r)  Citiiens  Bank  v.  Nantncket  Steam-  dum  of  the  receipt  of  the  goods,  on  the 

boat  Co.  a  Story,  IS,  35,  bill  of  lading.    The  defendants  wen  at 

Irr)  Croukite  b.  Wetle.  33  N,  Y.  S47  ;  the  time  engaged  in  the  forwarding  and 

and  see  Missouri,  &c.  Co.  n,  Hannibal,  &c,  commission    hnsiness   at    B,    That    was 

R.  R.  Co.  3S  Mo.  S4 ;   and  Hotchkiia  d.  their  principal  bnninesa,   but  ther  were 

Artisaii's  Book,  42  Barb.  517.  iotereHed  to  some  extent  in  a  tranaport- 

188 


)vGoO'^lc 


CH.  II]                                             BAILMENT.  "ITS 

*Thfl  principle  which  govenia  these  cases  may  be  stated   *  179 

thns.     If  the  transportation  be  the  chief  thing,  and  the 
deposit  of  the  goods  on  a  wharf  or  Id  a  building  be  for  a  short 
time  only,  and  merely  incidental  to  the  transportation,  and  the 

owner  of  the  goods  relinquishes  them  entirely  when  they  are  so 
deposited,  then  they  are  so  delivered  to  the  common  carrier  in 

that  capacity,  and  be  is  liable  for  tbem  accordingly,  (f)  Thus, 
most  carriers  have  a  receiving-office,  or  depot,  or  station.     How- 

JDg  line  on  the  csoal,  and  alio  in  at  least  the  goods  waie  forwarded,  or  any  inlerert 
one  venel  carrring  freight  Dpon  the  la  the  freight,  thej-  were  Ftorad  vith  hiin 
lakes.  Un  the  I'th  of  October,  the  de-  merelj  for  the  pnrpo»e  of  forwardiog  by 
fendauta  shipped  the  goods  od  botrd  the  othen  ;  he  taking  Dpoo  himself  the  ax- 
schooner  C.  a  transient  vessel  which  ran  peneea  of  trnasportatiun,  for  which  he  re- 
between  Baffalo  and  Chicago,  ia  which  ceivad  a  compeusatian  from  the  ownen  uf 
they  had  no  interest.  They  took  the  cap-  the  eoods.  But  thin  was  not  the  positiaii 
tain's  receipt,  and  made  a  bill  of  lading  of  the  defendants  in  the  present  snit. 
for  the  good*,  agreeing  with  the  captain  They  were  in  a  measure  engaged  in  the 
as  to  the  amonnt  of  freight  he  abonld  r»-  carrying  bnsinesti,  and  were  interested  to 
ceife.  The  vessel  was  a  good  one,  and  some  extent  in  Teasels  on  the  canal  and 
her  captain  in  good  credit.  One  of  the  lakes.  They  kept  a  public  office  for  tbs 
(•sea  of  goods  was  lost  before  airiTiag  at  tranaaction  of  their  bnsinesa,  at  a  plaoe  of 
Chicago.  Upon  these  facts  the  court  Ae/f/,  transshtpment ;  receiving  and  carrying  all 
I.  That  the  legal  import  of  the  memo-  goods  that  might  be  directed  to  Qieir 
randnm  was  not  that  the  goods  should  be  care,  in  their  own  vessels  whea  coo- 
stored  at  Bnffalo,  and  that  the  defendants  venient,  and  in  inch  other  vessels  as  they 
sbonld  act  as  agents  of  the  pbiiutiffs  in  could  employ  on  terms  most  advantageoaa 
procoring  a  earner  of  them  from  Baffalo  to  themselves.  They  rsreived  llie  good* 
to  Chicago ;  but  that  they  were  consigned  in  qoeetiou  directed  to  them,  which  were 
to  the  defendants  at  B.,  with  a  request  or  destiued  west  ou  the  lakes.  They  em- 
direction  that  they  should  be  carried,  by  ployed  a  vessel  to  carry  them  forward, 
veani,  from  B.  to  Chicago.  3.  That  the  making  out  a  new  freight-biU,  and  retarn- 
defeDdants,  receiving  the  goods  with  the  ing  tbe  old  one.  and  for  themselves  taking 
acrompanriiig  memorendnm,  and  tmus-  the  captain's  receipt  for  the  goods.  Per- 
porting  or  causing  the  same  to  be  tnna-  sons  ustensibly   engaged    as   furwardera 

Eited   by    vessel   to   Chicago,   were   to  have,  in  this   State,   oecome   Dumeious, 

regarded  as  impliedly  contracting  to  and  their  business  complicated  and  exten- 

carry  ;   and  upon  such  a  receipt  the  risk  sive.    The  rigid  roles  of  the  common  law 

of  a  corner,  and  not  that  of  a  learehoHtt-  make  the  carrier  assume  the  liability  of 

sua  or  fonctttdtr,  attached.    Roberts  b.  an  iniarer  of  property,  whilst  the  ware- 

Tnmer   having   been   cited  for  ihe  de-  hooseman  and  furwarder  ara  but  answer- 

fUkdaDts,    WngH,  J.,  who  delivered  the  able  as  bailees,  for  ordinary  neglect    The 

opinion  of  the  conrt,  thns  endeavored  to  law  distinctlv  defines  the  business  of  each, 

dutingoisb  the  tvra  cases:    "We   are  re-  and  their  liabilities.      Whilst  the  ware- 

fetiwrto  Roberta  V.  Tamer,  13  Jobns.asa,  houseman  confines  himself  to  the  receipt 

ascoDtialliDgthiscaae.  That  case  wss  de-  and   storage  of  gomls  for  a  compeasa- 

eided  in   1815.     But  without  referring  to  tion,   aad  a  forvrarder  to  the  receipt  of 

the  actnal  condition  of  the  business  of  tbe  goods,  and  the  forwarding  of  them  by  a 

eoontry  since  that  decision,  the  case  is  dis-  carrier  other  than  himself,  in  good  credit 

tinguishable  from  the  present,  in  that  the  and  in  safe  vessels,  they  only  assume  tbe 

whole  tacts  showed  that  Turner  acted  but  liability  of  depositaries  for  litre.     But  if, 

as  a  forwarder  of  the  guuds.     He  kept  a  calling  themseli-es  forwarders,  they  so  act 

store  at  Utica,  where  produce  was  left  by  and  conduct  their  businees  as  to  lead  tbe 

tbe  pubUc  to  be  forwarded  by  boats  or  public  to  regard  them  as  carriers,  and  em- 

wagnis  to  Albany.    He  bad  no  interext  ploy  them  as  snch,   without  intimation  of 

in  the  boaCe  or  wagons.    The  plaintiff  their  true  character,  the  liabilitiea  of  a 

knew,  when  hia  ashes  were  left  to  be  sent  carrier  attach  to  them." 

to  Albany,  that  Turner's  onlv  huainess,  In  (f )  Mavins  ».  Todd,  1  Stark,  78.    And 

relatiou  to  the  carriage  olKoeds,   con-  see  Clarke  n.  needles,  !S  Pa.  338  ;  Ifoaes 

sisted  in  forwarding  them.    l%is  was  also  v.  The  Boston  A  Maine  Kailroad  Co.  4 

undenuod  by  the  ptiblic  ;  and  that  with-  Foelei  |N.  H.),  71. 
oat  any  coocen  in  tbe  veMals  by  which 
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ever  auch  a  place  be  called,  goods  once  delivered  aod  received 
there  are  as  much  at  the  risk  of  the  carriers  as  if  they  were 
packed  in  the  wagOQ  or  car,  aad  in  actual  motion,  (u)  But  if 
they  are  deposited  even  in  such  receiving-office,  with  orders  not 
to  transport  them,  but  to  let  them  lie  until  further  instructions 
shall  be  given  by  the  owner,  the  carrier  has  not  received  them 
for  caT-riagt ;  or,  in  other  words,  he  has  not  received  them  as  a 
carrier,  but  only  as  a  depositary,  (v)  As  soon  as  final  instructions 
to  transport  the  goods  were  received  by  the  carrier,  his  liability 
in  that  character  would  begin  under  some  circumstances.  But 
not  if  the  goods  had  been  previously  deposited  there,  for  a  dis- 
tinct time,  and  an  independent  purpose.     In  such  case  the 

*  180    order  to  carry  would  *  have  no  further  operation  than  an 

order  by  an  owner  to  carry  goods  in  the  owner's  posses- 
sion. It  attaches  no  liability  until  the  order  is  executed,  or 
begins  to  he  executed.  So,  if  goods  are  deposited  with  one  who 
is  a  carrier,  but  distinctly  for  the  purpose  of  warehousing  them, 
the  depositary  is  answerable  only  for  negligence ;  and  if  afterwards 
he  is  ordered  to  carry,  and  undertakes  to  carry  the  same  goods, 
his  peculiar  liability  as  carrier  does  not  begin  until  he  begins  to 
carry,  or  moves  the  goods,  or  prepares  them  for  carriage,  taking 
them  as  it  were  anew  into  bis  possession  for  this  specific 
purpose. 

The  delivery  to  a  carrier  must  be  known  to  tbe  carrier,  in  order 

to  create  a  responsibility  on  his  part{K')     If  goods  are  left  in  his 

depot  or  receiving-office,  with  no  notice  to  him,  and  no  knowledge 

by  him,  be  is  not  then,  in  general,  bound  to  any  care  or  charge  of 

them.     But  usage,  or  terms  made  public  by  advertisement, 

*  181    might  raise  such  an  obligation,  {x)     As  if  he  *  had  adver- 


_.  .    .,.    1  Wand.  354;  Wooda  f.  Devio,  erty  to  bo  transported  by  them. 

13   111.  '4G;    Moaea  v.   BoetoD  &  Mrnine  htla,  that  anch  delivery  was  a  good  deliv- 

Railroad  Co.  4  Foater  (N.  H.),  71.  ery  to  the  defendaiita  to  reader  them  lib- 

(b)  FUcc  II.  Hibbard,  7  Cokbd,  497  ;  ble  for  the  lo«a  of  tbe  goods,  althoagh 
Moses  v.  BoatoD  t  Maine  Railroad  Co.  4  oeitber  they  our  their  ageat  vera  other- 
Foster  (N.  H.),  71.  wise  notifled  of  anch  dalivery.    AnAStorr; 

(w)  Selway  v.  Holloway,  I  Ld.  RAjm.  J.,  aaid :  "  A  contract  with  a  common  cti- 

46;  Buclcmon  a.  Levi,  3  Canip.414;  Pack-  rier  for  the  transportation  of   property 

ard  e.  Getman,  6  Cowen,  797.  being  one  of  bailment,  it  ia  neceasair,  in 

(i)  Mechanics  &  Traders  Bank  v.  Gor-  order  to  charge  him  for  its  lota,  that  it  be 

don,  ft  L*.  An.  604.    The  otBt  of  Marriam  delivered  Co  and  accepted  by  him  for  that 

V.  The   Hanford  Railroad  Co.  SO  Conn,  purpose.      But  auch  acceptance  may  be 

354,  ia  very  atrong  to  thia  point.    In  that  either  actual  or  constmctiTC.    The   gen- 

case,  certain  goo<&,  designed  to  be  trans-  era]  rule  is.  that  it  must  be  delivered  into 

ported    by   the    defendanta    aa   common  the  hands  of  the  carrier  himseU,  or  of  hia 

carriera.  from  New  York  to  Merlden,  in  servant,  or  some  penoa  anthoriied  by  him 

Connecticut,  were  delivered  in  New  York,  to  receive  it ;  ano  if  it  ia  merely  deposited 

in  the  tuual  manner,  oa  the  defendaiitB'  in  the  yard  of  an  inn,  or  upon  a  wharf  to 

private  dock,  which  waa  In  their  exdn-  which  the  carrier  t«aorta,  or  ia  placed  in 
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tised  that  parcels  properly  directed  might  be  put  into  his  box, 
that  adequate  prorisions  had  been  made  for  their  safety,  and 
that  he  should  hold  himself  responsible  for  them,  he  would  in 
sach  case  undoubtedly  be  held  to  this  responsibility.  And  the 
kaowledge  of  his  authorized  agent  is  his  knowledge,  (t/)  But  not 
every  one  employed  by  him  in  his  agent  in  such  wise  as  to  chai^ 
him  with  this  responsibiIity.(2)  Drivers  of  stage-coaches,  or  con- 
ductors of  cars,  may  be  in  the  habit  of  carrying  goods  generally,  in 
parcels  of  some  particular  kind,  on  their  own  account,  receiving 
themselves  the  pay,  and  not  accounting  for  it  to  their  employers. 
One  who  delivers  goods  to  such  a  person  for  carriage,  knowing 
that  he  carries  them  only  in  this  way,  and  that  no  part  of  the 

Uw  Gkrriei'B  tut,  t«m«1,  or  cwriage,  with-  mage  wm  UnUunoant  to  an  open  dedu*- 
CM  the  knovledge  and  accepttuce  o!  the  tioo,  a  public  adv«itiBenieut,  by  th«  de- 
airier,  hill  Mtrrantg  or  agent!,  then  would  fendanU,  that  each  a  delivery  ghoold,  of 
be  no  bailment  or  deliver]'  o{  the  prop-  itaelf,  ba  deemed  an  acceptance  of  it  by 
etlj,  and  he  conBeqneDtly  could  not  be  them,  tor  the  purpose  of  tratuportatioa ; 
Hide  leaponaible  for  its  Iom.  Addison  and  to  permit  them  to  set  up,  againat 
on  Coat.  809.  Bat  this  mle  is  aabject  to  those  who  had  beeu  thereby  induced  to 
■ay  oonTentional  arrangement  betwe«D  the  omit  it,  the  formality  of  an  express  notice, 
putiea  in  regard  to  the  mode  of  delirery,  which  had  thus  beea  waived,  would  be 
tad  preTails  onlv  where  there  is  no  snch  sancCioDiug  the  greatest  injustice  and  the 
arranniment.  It  in  competent  for  them  must  palptUtle  frand.  The  present  case  is 
10  m^  snch  stipuljuioDs  on  the  subject  precisely  analogous  to  that  of  the  deposit 
■1  they  sea  Bt :  and  when  made,  they,  apd  of  a  letter  for  tnuispartaiion  in  the  tetter- 
net  the  general  law  are  to  goTem.  If.  box  of  a  poetofflce,  or  foreign  packet 
thenJOTs,  ihey  asree  that  Uie  property  veeael,  and  to  that  of  a  deposit  of  articles 
nay  be  depoeited  for  transportation  at  for  carriage  in  the  public  box  provided 
any  particolar  place,  and  without  any  ex-  for  that  purpoee,  in  one  of  our  express 
press  notice  to  the  carrier,  snch  deposit  oOSces ;  where  it  would  sorely  not  he 
merely  would  be  a  sufficient  delivery.  So  claimed,  that  such  a  delivery  wonld  not 
if.  in  this  case,  the  defendants  had  not  be  complete  without  actual  notice  thereof 
tcieed  to  dispense  with  express  notice  of  to  the  head  of  these  estabiinhineiits  or 
ibe  delivery  of  the  property  Ml  their  dock,  their  agents."  See  also  Green  v.  Mil- 
■ooal  notice  thereof  to  (hem  wonld  have  wankee  &  St.  Paul  R.  K.  Co.  41  la.  410; 

Bsary  i  bat  if  there  was  ench  an  Meyer  v.  Vicksburg,  &c  R.  R.  Co.  4t  La. 

t,  the  deposit  of  it  there,  merely.  An.  689 ;  Montgomery,  ftc.  Ry,  Co.  c.  Kolb, 
-.,mn  auionnt  to  constructive  notice  to  73  Ala.  396. 
the  defendants,  and  constitute  an  accept-         (y)  Bnrrell  c.  North,  !  Car.  &  K.  flSO; 
aoee  of  it  by  them.     And  we  have  no  Davy  c.  Mason,  1  Car.  &  M.  45 ;  D'Anjou 
-*— *%  that  the  proof  by  the  plaintiff  of  a  «.  Deagle,  3  Har.  t  J.  206. 
'  (i)  But  the  1        ■ 


It  aud  habitoal  practice  and  usage  (i )  But  the  agent  must  have  an  au- 
m  uw  defendants  to  receive  property  at  thoricy  for  this  puniose.  or  be  held  out  as 
tbeildock  for  transportation  iu  the  man-    having  it.     Therefore,  where  a  common 


tilt,  and  without  any  special  notice  of  such  load  of  cotton,  and  the  driver  wan  a  young 
dnoait,  was  competent,  and  in  this  case  negro  who  had  never  been  allowed  tu 
Mffieient  to  show  a  public  offer,  by  the  make  contracts  tor  hanling,  and  who  had 
defendaota.  to  receive  property  tor  that  never  before  been  intrusted  with  the  wagon 
poipose.  in  that  mode  ;  and  that  the  de-  and  team  alone,  and  who  was  particalarty 
livery  of  it  there  accordingly,  by  the  plain-  instructed  to  bring  home  a  load  of  salt. 
tilt.  In  ponuance  of  such  offer,  shoud  be  and  not  to  receive  goods  of  any  kind  for 
deemed  a  compliance  with  it  on  his  part  j  carriage,  notwithstanding  which  he  did  ro- 
•od  BO  toconstitnlean  agrMment  between  ceive  goods  tor  carriage,  and  the  goods 
tlw  paniea,  by  the  terms  of  which  the  wer«  damaged ;  it  was  &ld,  that  the  owner 
proMty  ao  depa«it«d  ahonld  he  consid-  of  the  team  was  not  liable.  Jenkins  n. 
erea  la  ddivered  to  the  defendants  with-  Pickett,  9  Yerg.  4S0.  See  Ford  v.  Mitch- 
out  any  further  notice.    Sncb  practice  and  ell,  SI  Ind.  U. 
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compensatioQ  he  receives  goes  to  his  employer,  csntiot  hold  that 
employer  liahle  for  loss  of  the  goods,  (a)  But  the  employing  car- 
rier cannot  defend  himself  by  showing  that  his  servant  carried  hia 
goods  on  bis  separate  account,  and  for  his  separate  gain, 
•  182  provided  the  owner  did  not  •  know  the  state  of  the  case, 
but  believed  that  the  employer  was  the  carrier,  and  the 
servant  his  receiver  of  goods  for  carriage,  and  was  justified  by  the 
epparent  facts  of  the  case  in  so  believing.  (6) 

A  ship  may  be  a  common  carrier,  whether  in  the  hands  of  her 
owner,  or  chartered  by  bim  to  another.     But  she  may  be  char- 


it  woald  form  a  irondei- 
ceivM  f;ooda  oF  another  persoQ  od  board  ful  exception  to  the  general  law  of  aseacj, 
u  part  of  hU  privilege,  taking  to  himself  and  one  in  which  the  pnblic  wonla  not 
tlie  freight  and  commiBaioDe,  the  owner  of  very  readily  acqnisKe.  There  is  hardlr 
the  ship  is  not  liable  in  case  of  emtieiile-  any  bnaineea  in  the  conntrv,  where  it  la 
mBQt,  or  far  the  condact  of  the  master  in  lo  important  to  maintain  the  anthoritj  of 
relation  to  mch  goods.  King  d.  Lenox,  axents,  ai  in  thie  matter  of  carrying  bj 
19  Johns.  235.  See  also  Bntler  n.  Basing,  theso  inTJsihle  corporations,  who  haTC  no 
S  C,  ft  P.  613;  Reynolds  v.  Toppan,  IS  local  habitation,  and  no  existeoce  or  power 
Mass.  370;  Citisens  Banlc  r.  Nautacket  of actiuneKceptthrongh thesesameagents. 
Steamboat  Co.  3  Story,  16;  Alien  c  Sew-  by  whom  almost  the  eutire  carrying  boai- 
all,  i  Wend.  3!7,  6  id.  339 ;  Walter  v.  nen  of  the  conotry  is  now  conducted.  If, 
Brewer.  1 1  Mass.  99,  then,  the  captains  of  these  boats  are  to  bo 
(b)  Thus,  where  the  ownen  of  a  stage-  regarded  as  the  Keaeral  agenU  of  the 
coach  employed  a  driver,  ander  a  contract  owners,  —  and  we  hirdly  conceive  how  it 
that  he  shonld  receive  a  certain  snm  of  cau  be  regarded  otherwise.  —  whatever 
money  per  month,  and  the  compensation  commodities,  within  the  limits  of  the 
which  shonld  be  paid  for  the  carriage  of  powers  of  the  owners,  the  captains,  aa 
■mall  parcels,  it  was  lirld,  chat  the  owners  tbeir  general  agents,  sssnme  to  carry 
woold  be  answerable  For  the  negligence  of  for  hire,  the  liability  of  the  owners  aa 
the  driver  in  not  delivering  a  parcel  of  carriers  is  therebv  fixed,  and  they  will  ba 
that  description,  incmsted  to  him  to  carry,  held  responsible  tor  all  losses,  luifeas,  from 
unless  this  arrangement  was  known  to  the  the  conne  of  business  of  these  boats,  the 
proprietor  of  the  goods,  so  that  he  con-  plaintiffs  did  know  or  upon  reasonable 
tracted  with  the  driver  as  principaL  Bean  iotiuiry  might  have  learned,  that  the  cap- 
o.  Sturtevant,  7  N,  H.  146.  See  also  Allen  tains  were  intrusted  with  no  such  author- 
u.  Sewall.  a  Wend.  327 ;  s.  o.  6  id.  33S ;  ity.  Prima  facit  the  owneta  are  liable 
HoBea  ti.  McCcory.  IS  Ala.  349  ;  Chouteaa  fur  all  contracts  for  carrying,  made  by  tha 
tr.  Steamboat,  16  Mo.  aiG;  Whitmore  t'.  captains  or  other  genenil  agents  for  tbM 
Steamboat  Caroline,  20  id.  SIS.  See  also  purpose,  within  the  powers  of  the  ownera 
the  case  of  Farmen  and  Mechanics  Bank  themselves,  and  the  onui  rests  upon  them 
V.  Champlain  Transportation  Co.  23  Vt.  to  show  that  the  plaintiffs  hod  made  a  pri- 
186.  in  which  these  points  are  thorooghl;  vate  contract  with  the  captain,  which  it 
considered.  See  the  facts  of  the  case  wm  understood  should  be  kept  from  the 
stated  patl.  p,  *  187,  note  (t|.  One  of  the  knowledge  of  the  defendants,  or  elae  had 
points  made  was  whether  the  defendants  riven  credit  exclnsively  to  the  captain. 
were  W  be  held  as  common  carriers  of  the  Bnt  it  does  not  appear  to  us  that  the  meT« 
bank-bills  in  qneslion.  Upon  this  point  fact  that  the  captain  was,  by  the  company, 
Se^eld,  J.,  said  :  "  It  seems  to  ns  that  permitted  to  take  the  perquisites  of  carry- 
when  a  natural  person,  or  a  corporation,  ing  these  parcels,  will  be  sufficient  to  ex- 
whose  powen  are  altogether  unrestricted,  ooerate  the  company  from  liability.  Their 
erect  a  steamboat,  appoint  a  captain,  and  snffering  him  to  continne  to  carry  bank- 
other  agents,  to  take  the  entire  control  of  bills  oueht,  we  think,  to  be  regarded  aa 
their  boat,  and  thus  enter  upon  thecarrr-  fixing  their  responsibility,  andiJlowiiig 
ing  bnsiness,  from  port  to  port,  they  do  the  captain  to  take  the  perqnisitM,  aaaa 
constitute  the  captain  their  general  agent  arrangement  among  themHlvea." 
to  carry  all  such  commodities  aa  be  nay 
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tered  in  two  ways.  If  the  hirer  provides  and  pays  the  officers 
and  crew,  in  this  case  the  owner  is  not  more  liable  for  their  acts 
than  if  he  had  sold  the  ship.(i:)  If  the  owner  agrees  to  man  the 
ship,  and  then  the  hirer  hires  ship,  officers,  and  crew, 
•of  the  owner,  the  owner  alone  is  in  general  responsible  *183 
for  the  acts  of,  the  officers  and  men  in  reference  to  the 
goods,  because  hia  possession  and  control  of  the  ship  for  that  voy- 
age are  sufficient  to  render  him  thus  liable,  (d)  The  owner  of  the 
ship  is  certainly  liable  for  the  acts  of  those  whom  he  provides  and 
pays,  where  the  goods  were  laden  on  board  on  bis  credit,  trusting 
to  him  as  the  owner  of  the  ship,  he  knswing  this  trust,  and  by 
bis  words  or  conduct  authorizing  it,  and  so  accepting  the  respou- 
sibility.  So  an  owner  of  a  ferry  who  has  leased  it  and  placed 
the  lessee  in  possession,  is  not  liable  for  loss  of  goods  in  crossing 
the  ferry,  (e) 


'  SECTION  IX. 

WBKN   THB   BBSP0N81BILITY   EKD8. 

As  the  liability  of  the  carrier  begins  with  the  delivery  of  the 
goo^s  to  him,  so  it  continues  until  the  delivery  of  the  goods  by 
him.  For  he  is  bound  not  only  to  carry  them  to  their  destined 
place,  but  to  deliver  them  there  to  the  bailor,  or  as  the  bailor 
may  direct  (/)  And  this  he  must  do  within  what  shall  be  a 
reasonable  time,  judging  from  all  the  circumstances  of  the 
case; (9)^  and  within  the  proper  houi-s  of  business,  when  the 

M  Jame*  n.  Jonei,  3  Eip.  SI;  ViUejo  tS;  OgCrondei'  t.  Brown,   IS  Johiu.  39; 

e.  Wheeler,  Cawp.  143;   FrMer  r.  Marsli,  Eagle  r  White,  B  Whart.  505  ;  McHenTf 

13  Eut,   238;    Hevnolda  0.  Topp»n,   IS  v.  BailnraT  Co.   4   Hacriog.   (Del,)  448; 

Kan.  370;   Marquette  Bank  v.  StewRrt,  Adams  f.  "blatikenBteia,  S  Cal.  413.    The 

9t  Mich.  83.  bailor  nndertakea  also  that  a  propet  per- 

{d)  Ptuish   n.  Crawford,   fitra.   IS91 ;  boq  shall  beat  the  destioatiun  of  the  gixxls, 

Emerj  d.  Uenev,  4  Greenl.  40T ;  Mclatire  and  in  defanlt  thereof,  the  liabilitv  of  the 

t>.  Bni«iie,  I  Jonus.  S29  carrier,  apon  dne  notice,   is   discharged. 

(«)  Ladd  i>,  ChoUrd,  Minor  (Ala.),  366.  Marshall,  ftc,o.  Am.  Express  Co.  7  Wis,  1. 

(/)  Golden  D.  Manning,  3  WiU.  4!9 ;         {g)  Hand   v.  Baynes,  4   Whart.  304 ; 

ac,»  W.  BI.  918;  Hyde  0.  Trent  A  Mer-  Favor  d.  Phiibrick,  S  N,  H,  3S8;  Wallace 

nj  Marieation  Co.  i  T.  R.  3S9;  Wardell  v.  ViKQs,  4  Blackf.  360;  Nettles  v.  Rail- 

B.  Monrillyaii,  3  Esp.  693;  Storr  b.  Croir-  road  Co,  T  Kiob.  L.  190;  Raphael  f.Iick- 

lar,  HcCleL  ft  T.  139;  Gibson  t>.  Culver,  ford,  6  Scott,  N.  R.47& 
if  Wend.  309;  Fisk  v.  Newton,  1  Denio, 

'  In  the  atwenee  at  a  special  oontract.  the  law  implie*  an  agreement  on  the  part  of 

a  oonuDoa  carrier  to  transport  merebandise  within  a  reasonable  time,  and  if  he  negli- 

gentljt  omita  to  do  so,  and  its  market  value  falls,  the  measure  of  damages  is  the  A\Sei- 

tnce  in  iti  nine  at  the  time  and  place  it  ought  to  have  been  deUvered,  and  at  the  time 
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goods  can  be  receiTed  and  properly  stored.  (A)    And  misdelivery 

ft  legal  exciue.    It  would  depend  vpoa 

.  the  degree  of  diligence  which  the  CMrier 

.  . .    mad  from  I'hiladelphia  lued,  to  let  the  offlcen  of  the  bank  know 

to  Colnmbia,  nndertouk  to  carrj  certain  that  he  had  a  package  to  deliver  theie> 

boxes  of  goods  belongiiig  to  the  plaintiSe  No  qaoBtioD  of  this  Bort  waa  rused  on  the 

from  FhiUdelphiatoCofumbia.    The  cacB  trial  below, -nor  does  jt  appear  that  there 

arrived  at  the   latter  place  aboDt  Baoset  was  anj  foimiiatioD   on  which   it  could 

on  a  Satorday  evening,  and  bj  the  direc-  have  been."    See  also  Hill  u.  KamphrejR. 

tion   of  the  pUintifFs  were  placed  on  a  5  W.  &.  S.  123;  Yoang  p.  Smith.  3  Dana, 

sideling.     The   plainciffB  decliaed  receiv-  91;  Storr  p.  Crowley,  McClel.  St  Y.  129. 

ing  the  goods  that  evening,  on  the  granad  The  question,  what  constilntea  a  safScient 

that  it  was  loo  late ;  whefeapun  the  agent  delivery,  is  well  illiuErated  by  the  case  of 

of  the  defendanu  left  the  cars  on  the  side-  De  Mutt  r.  Laiaway,  14  Wend.^as.    The 

ling,  taking  with  him  the  keys  of  the  pad-  defendant  in  that  case  was  the  owner  and 

locks  with  which  the  cars  were  fastened,  master  of  a  canal  boat,  and  Tecei^■ed  on 

and  promised  to  retnrn  on  Monday  mom-  board  his  boat  at  Troy  a  hogshead  of 


ing.    The  cars  remained  in  this  situatioa  molasaes   and  other  goods  beluugin|. 

until  Mondav  morning,  when  they  were  the  phuntifb,  tobetranspoited  tokidUei's 

opened  by  the   plaintiffs   by   means  of  a  ferry,    being  a   Ituiding-place   nearest   to 

key    which   fitted   the   lock ;  and    on   ex-  Farmeraville,  where   the   plaintiffs  trana- 

aminatioQ  it  was  discovered  that  one  of  acted  business.    All  the  goods  were  safelr 

the  boxes  had  been  opened,  and  the  coo-  transported  and  delivered  to  the  plaintillB 

tents  carried  away ;  Md,  that  the  defend-  except  the  hogshead   of  molasses.    The 

anti  were  liable  to  the  plsintiBs  for  the  hoat  arrived  at  Kidder's  ferry,  and,  in  the 

value  of  the  ^oods  lost.     Hualoa,  J.,  dis-  attempt  lo  hoist  the  hogshead  of  molasHea 

•ented.  —  So   in   Mecwin    a.     Butter,    17  into  a  warehonse,  the   uaual  place  for  the 

Conn.   133,  where    the   defendant,   who  deliver/  of  goods  for  Farmenville,  the 

was  a  common  carrier,  received  from  the  fault  (part  of  the  machinery  for  hoisting 

plaintiff  a  package  of  money,  to  convey  it  attached  to  the  warehonse)   broke,   and 

from   S.  to  P.,  and  to  deliver  it  at  the  the  hogxlieod  fell  back  into  the  boat.woa 

bank  iti   P. ;  it  appeared  that  when  the  stove,  and  most  of  the  molasses  lost.    At 

defendant  arrived  at  P.  the   bank    was  the  time  of  the  accident  the  hogshead  was 

Bhnt;  that  he  went  twice  to  the  house  of  clear  of  tlie  boat,  and  almost  up  to  the 

the  caEihier,  and  not  Qndiag  him  at  home,  sill  oE  the  door  o[  the  warehouse.     (Me  of 

biought  the  money  bock,  and  offered  It  to  the  plaintiffs  was  present,  and  had  wagons 

the  plaintiff,  who  declined  to  accept  itj  there  in  which  some  of  the  goods  were 

and  that  the  defendant  then  refnsed  to  be  loaded.    It  was  held,  that  the  defendant 

further  responsilile  for  any  loss  or  acci-  was  liable  for   the  loss.     Sutherland,  J., 

dent;  it  was  Ar/cJ  that,  in  the  absence  of  said:  "Laraway   was  a  common  carrier 

any  special  contract  (none  being  proved  npon  the  canal,  and  as  such  undertook  to 

in  this  case),  these  facta  did  not  constitute  transport    the   defeudaut's    goods    [rum 

A  legal  excuse  to  the  defendant  [or  the  Troy  tu  Kidder's  feiry.     This  necessarily 

non-performance  of  his  ondertaking.  And  included  the  duty  uf  dtliitrinii  the  goods 

iftniaan,  J.,  said:  '■  That  there  may  be  cic-  there  in  safety.     They  were  all  thus  de- 

cnmstances  which  would  exense  a  carrier  livered  except  a   hogshead   of   molasaea 

from  the  delivery  of  a  package  is  donbt-  which  was  stove  m  the  act  of  being  nnla- 

lesa  true,  but  there  is  nothing  staled  in  den  ;  as  they  were  hoisting  it  from  the  boat 

this  motion  that  oaght  to  have  that  eSect.  with   a  tackle  attached  to  a  storehouse 

That  the  bank  was  shut  when  tha  carrier  upon   the  bank  of  the  canal,   the   rope 

went  there,  can  amount  tu  nothing,  unless  broke,   and   the   hogshead  fell  back  into 

it  appeared  further  that  he  went  there  at  the  boat,    and  most    of  the  molsst^ea  was 

a  proper  time,  during  the  ordinary  bosi-  lost.     Although  one  of  the  plaintiffs  was 

neM  hours  ;  and  even   then  we  conld  not  present,  there  is  no  pretence  that  he  bad 

say,  as  matter  uf  law,  that  this  would  be  accepted  the  molAsses  as  delivered  pro- 
of Its  actnal  deliverv.  South,  &c.  R.  R.  Co.  v.  Wood,  TS  Ala.  451 ;  Colnmbns,  &c.  Rj. 
Co.  V.  Flournor,  '5  l>a.  74A ;  Dunham  v.  Boston  &  Maine  K.  R.  Co.  TO  Me.  164 ;  Ward 
V.  New  York  Central  R.  Co.  47  N.  Y,  29;  East  Tenn.  Ac.  R.  K.  Co.  u.  Hale.  85  Teno. 
69;  Newell  u.  Smith,  49  Vt.  aS5.  Cf.  The  Parana,  3  P.  D.  118.  A  common  carrier 
should  deliver  goods  within  a  reaaonable  time,  and  make  reasonable  effort  to  And  and 
notify  the  consignee,  if  unknown,  before  he  has  a  right  to  warehuuse  the  goods. 
Sherman  v.  Hudson  River  U.  Co.  64  N.  Y.  254.  — K. 
194 


)vGoo<^lc 


OB.   S.]  BAILMENT.  *185 

of  an  ftTticIe  has  been  held  to  be  a  conversion  by  him.  (Jihy 

As  to  what  *coDstitutea  delivery,  regard  must  be  had  to    "184 

all  the  facts  bearing  upon  the  question,  and  especially  to 

the  character  of  the  transaction,  and  the  interest  of  the  parties, 

in  order  to  ascertain  if  the  delivery  be  such  as  the  nature  of  the 

case  admits,  (i) 

*But  if  there  is  delay  through  an  accident  or  misfortune,  •  185 
and  the  carrier  afterwards  delivers  the  goods  as  soon  as  may 
be,  he  is  not  responsible  for  the  efTect  of  the  delay,  although  it 
was  not  occasioned  by  '  the  act  of  Ood  or  the  public  enemy, '  and 
might  possibly  have  been  prevented ;  for  as  to  the  time  of  the 
delivery  he  is  not  bound  to  more  than  diligence,  nor  responsible 
unless  for  the  want  of  due  diligence ;  his  liability  as  to  the  time 
of  delivery  being  quite  distinct  from  his  liability  for  the  delivery 
itself  (/)'    ^'^^  i'  ^^^^  '''^ti  held,  that  it  is  not  a  sufficient  excuse 

TioDilj  to  tbe  accident,  or  that  he  had  &«.  a  R.  Co.  46  Barb.  103 ;  Cincintiatl, 

SRTthuig  to  do  with  tha  deliveiy.    The  &c.  R.  R.  Co  e.  McCool,  26  Ind.  140. 

deUTCrj  was  not  complete  when  the  acci-  (j  )  Peraons  v.  Hardy,  14  Wend.  215  j 

dent  occorred,  and  the  gooda  were  still  at  Dows  v.  Cobb,  IS  Barb,  310,  320;  Wibert 

the  TJBk  of  the  carrier.    It  is  a  matter  of  v.   The   New   York   t   Erie  R.  R.  Co.  S 

BO  importance  that  the  macbiner;  em.  Kern.  S49 ;  Scovilla   ■>.    Griffith,  id.  609; 

pIoredinDnlailiagthe  boM  wasatlacbed  Bo  vie  d.  McI.Aaghlia,   4   Har.  &  J.  »t  ; 

to  and  belonged  to  a  store  on  tbe  bank  of  Hi^lev  b.  Claike,  8  T.  R.  SS9  ;  Lowe  r. 

tb«  canal,  and  nut  to  the  carrier's  boat.  Mosg,  12  HI.  477.    See  Harrell  a.  Owena, 

It  waa  pro  hie  vice  his  tackle,  and  he  was  1  Dsv.  &  B.  373,  contra.  —  UnC  if  the  car- 

naponsible  for  itd  BUfflciencj.     When  the  rier  is  preyented   by  any  caose  from  de- 

icapomibilitf  of  a  common  carrier  haa  livering  foods  in  due  time,  his  liability  to 

bwim,  it  coatinnea  until  there  has  been  deliver  tbem  witbin   ft  rensonahle  tfme, 

a  One  delivery   by   him."      See  also  Graff  after  the  cansa  of  detention  is  removed. 

t.  Bloomer,  9  Pa.  1 14.  still  continues.    Id.  Therefore,  where  the 

(ih)  Claflin  c.  Boston,  &c.  R.  R.  Co.  defendants  contracted  to  carry  the  plain- 

7  Allen,  341 ;  JosIjq  v.  Grand  Trunk  R.  tifl's  goods  from  Liverpool  to   Leghorn, 

Co.  Sl  Vt.  92.    See  Winslow  r.  Vermont,  and  on  the  vessel's  arrival  at  Falmonth, 

Ac  R.  R.  Co.  42  Vt,  700;  MeCalloch  d.  in  the  coarse  of  her  vovage.  an  embargo 

McDonald, 91  Ind.  2*0;  St,  Lonis,  Sc,  R.  was  laid  on  her,  "  mb/iV  (Ae /«r/Aer  order  o/ 

R.Co.  v.Laroed.  103111.293.     In  McKcon  Counci'i ;"  it  was  A;/(f,  that  such  embargo 

V.  Mclvor,  L.    R.   6    Ex.  36,  it  waa  held,  only  nispended,  bnt  did  not  dissolve,  the 

that  tbe  carrier  was  not  liable  for  mis-  contract   between   the  parties ;  and  that 

delivery  witboat  negligence.  even  after  two  years,  when  the  omhaigo 

(0  Miller    r.   Steam  Navigation   Co.  was  taken  off,  the  defendants  were  answer- 


10  rr 


.  (6  Seld.)  431  ;  Hall  b.  Richard-  able  to  the  plaintiff  for  damages  for  the 

•on,  16  Md.  396;  Merritt  d  Old  Colony  non-performance  of  their  contract.    Had- 

R.  R.  Co.    II    AUen,   80;  Blnmonthal  v.  ley    o.    Clarke.  8   T.     R.    859,     See  also 

BrBinerd,  38  Vt.  402 ;  Feoner  b.  BnfTalo,  Iladley  r.  Bajiendole,  9  Encb.  341 . 

1  Soch  a  delivery  to  tha  wrong  person  mar  be  ratified  by  bringing  snit  against  such 
person  for  the  price,  accepting  from  him  an  order  on  a  third  person,  and  giving  a  re. 
cripted  bill  Converse  d.  Boston  &  Maine  R.  Co.  b»  V.  H.  531.  See  also  Dobbin  i: 
Ukhigan  Central  B.  R.  Co.  i6  Mich.  5S2.  — K. 

'  A  carrier  is  liable  on  the  principal  of  rtip<jodfal  superior  for  delay  cansed  by  a 
&ilnre  or  refnsal  of  its  emplo/ees  to  do  their  dntj.  Pittsburgh,  &c.  R.  B.  Co.  v. 
UAMn,  84  Rl.  36;  Read  v.  St.  Lotus,  &c.  R.  B.  Co.  60  Mo.  199;  Blackstock  v.  New 
York.  Jlc.  H.  R.  Co.  20  N.  Y.  48.  Bnt  where  the  delay  it  cansed  bj  violence  and  rioting 
ot "  striking  "  employees  who  have  severed  their  relation  as  servants  of  the  carrier, 
and  tlw  carrier  has  a  iniHcient  force  tocnndnct  its  business  it  permitted,  it  is  not  liable. 
Haas  s.  Kanau  City,  &c.  R.  R.  Co.  SI  Ga  793 ;  LakeShore,  ic  By.  Co.  v.  Bennett,  89 
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on  the  part  of  the  coneigDee  (a  bank)  for  refnsing  to  receive 
packages,  that  they  are  tendered  after  banking  hours,  and  that  the 
vaults  are  locked,  and  the  cashier  gone  to  bis  residence  with  tha 
)iey3.{k)  It  seams,  however,  that  if  he  has  made  an  express 
agreement  to  deliver  by  a  specified  time,  delay  caused  by  unavoid- 
able  accident  will  be  no  excuse ;  (I)  and  it  has  been  held,  in  New 
York,  that  a  delay  to  transport  freight  in  tbe  usual  time  will  sub- 
ject a  railroad  corporation  to  damages,  where  the  delay  is  caused 
by  sudden  and  wrongful  refusal  to  work,  by  the  servants  of  t^e 
company,  (m)  » 

If  the  consignee  refuse  to  receive  the  goods,  or  cannot  receive 

them,  or  is  dead,  or  absent,  this  will  excuse  delay  in  delivery, 

hut  not  absolve  the  carrier  from  all  duty  or  responsibility;  for  he 

'  is  still  bound  to  make  all  reasonable  efforts  to  place  tliem  in  the 

bands  of  the  consignee,  and,  when  these  are  ineffectual, 

•  186   to  •  take  care  of  the  goods  for  the  owner,  by  holding  them 

himself,  or  lodging  them  with  suitable  persons  for  him  ;' 
and  such  persons  then  become  bailees  of  the  owners  of  the 
goods,  (n) 

But  the  question  of  reasonableness  of  time  disappears  when  the 
parties  have  made  their  time  certain  by  tbe  special  agreement 
Then  it  must  be  precisely  adhered  to.  Any  delay  is  a  failure  and 
a  breach  of  the  contract  (o)  And  where  there  is  a  custom  which 
would  wholly  excuse  the  carrier  from  delivering  tbe  goods,  still, 

(it)  M&nhall  v.   Am.  Ezpreag    Co.   7  b;  ths  Rtorehonie  keeper,  Bud  the  pro- 

WU.  I.  ceecte   lost  to   tbe  owner  b;  his  failnre. 

(0  Harmon;  b.  BiOKhftm,  I  Daer.  209.  And  Jemtll,  J.,  mid ;  "  When  gooAi  are 

jn)  BlackBtock  d.  New  York  &  Erie  mhlj  cameled  M  the  jiiare  oT  destina- 

R.  R.  Co..  10  N.  T.  (6  Seld.)  iS.  tiun,  and  the  consignee  in  dead,  absent,  ur 

(b)  Ostraader  v.  Brown,  15  Jobns.  39  ;  refosea  to  receive,  or  ia  not  koown,  and 

Fiw  D.  Newton,  1  Denio,  45.    In  thU  lost  cannot,  after  dne   efforts  are   made,  be 

case  the  consignee    o(    certaio   keg*  of  found,  the  carrier  maj'  diechaive  himself 

bntter,  sent  from  Albany  to  New  York  by  from  further  responsibility  by  placing  tha 

a  freight  barge,  wae  a  clerk,  having  no  goods  in  store  uith  eonie  respoiistble  third 

place  of  busineei  of  hii  own.  and  wnoee  pergon,  in  that  buBlnesg,  at  the  place  of 

name  was  Dot  in  the  city  directory,  and  delivery,  far  and  on  account  of  tbe  owaet. 

who  was  not    known  to  the  carrier,  and  When  bo  delivered,  the  atorehorse  keeper 

after  reasonable  inqniries  by  the  cnrrier'a  becomes  the  bailee  anil  agent  of  the  owner 

agent  coald  not  be  found.    It  was  held,  in  respect  to  HQch  goods.      See  also  Stone 

that  the  carrier  discharged  himself  from  n.  Wattt,  31  Me,  409;  Hemphill  f.  Cbeaie, 

further  responsibility,  by  depositing  the  6  W.  &  S.  63. 

troperty  with  a  storehouse  keeper,  then         {d|   Hand  v.  IlaTneB,4  Whart.!04,!l4  ; 

I  good  creitit,  for  the  owner,  and  taking  Paradine  a,  .Taae,  Aleyn,  27 ;  Brecknock 

bis  receipt  for  the  same  according  to  the  Co,  v.  Pritrhard,  6  T.  R.  790.    But  h« 

DBoal  course  of  bosiness  in   that  trade,  Dowi  r.  Cobb,  \2  Barb.  310, 331. 
althongb  the  bntter  was  anbHeqnentl]'  sold 

),  Intemat.  ftc.  Ry.  Co.  v. 

.  ,  __    .  ,  p.  I-evi,  4  Tex.  App.  (Civil)  5  9 ;  ib.  S  46. 

>  Sm Herchanta',  &c.  Co.  o.  Herriam,  111  Ind.  5. 
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if  he  make  bb  express  promise  to  deliver,  he  ie  bound  by  this 
promise,  and  the  custom  becomes  inoperative. 

In  general,  the  delivery  of  the  goods  must  be  to  the  owner  or 
consignee  himself,  or  to  his  agent,  (jp)  or  they  must  be  carried 
to  his  residence,  or  they  may  be  taken  to  his  place  of  business, 
vheie,  from  the  nature  of  the  parcels,  this  is  the  more  appropriate, 
place  for  their  delivery.  Nor  is  it  sufficient  that  they  are  left  at 
the  public  office  of  the  carrier,  unless  there  be  express  permis- 
sion for  this,  or  a  usage  so  established  and  well  known  as 
•  to  be  equivalent  to  such  permission,  (q)  But  a  delivery  *  187 
of  the  goods  in  accordance  with  the  labels  is  sufficient,  (r) 

If  a  part  of  the  goods  are  lost  by  the  act  of  God,  or  in  such 
wise  that  the  carrier  is  not  liable  for  the  loss,  and  he  delivers 
the  remainder  of  the  goods,  he  is  entitled  to  freight  for  what  he 
delivers,  (rr) 

Usage,  so  long  established,  so  uniform,  and  so  well  known  that 
it  must  be  supposed  that  the  parties  to  a  contract  knew  it,  and 
referred  to  it,  becomes,  as  it  were,  a  part  of  the  contract,  and 
may  modify  the  rights  and  duties  of  the  parties  in  an  important 
manner.  And  in  determining  what  is  a  sufficient  delivery  of 
goods  by  a  carrier,  usage  has  frequently  great  influence,  (s)     In 

0>)  See  CMee  cited,  antt,  p.  •  183,  note  he  is  eng&ged  is  to  leave  the  goodi  at  his 

(/).    Jewell  B.  Grand  Trank  R.  Co.  K  osna]   Bl<^piDe-places    in    the    towns   to 

N.  B.  S4:  ct.  Bjder  V.  B.  C  R.  £  N.  R.  R.  wbich  the  gooSi  ue  directed,  unlAMifniittfe 

Co.  51  I&.  460.     In  Lewis  t>.  The  Westeni  to  the  coBaiKnees ;  and  if  each  neage  be 

Railtoad  Co.  II  Met.  909,  it  iras  Md,  that  ehown  of  so  long  cuDtioaiiace,  nniformitj, 

if  A,  for  whom  goode  are  transported  by  and  notoriety,  as  to  jngtify  a  jnrj  to  find 

a  railroad  componj,  aatborlies  B.  to  re-  that  it  was   knowo  to  tbe  plaintiff,  the 

aire  the  deliveir  thereof,  and  to  do  all  carrier  will  be  discharged.     [See  also  as 

aiti  incident  to  the  delivery  and  transpor-  to  the  effect  of  usage  the  remarks  of  Earl, 

tation  thereof  to  A  ;   and  B,  instead  of  J ,  in  Richmond  i>.  Union  Steamboat  Co. 

Retiring  tbe  goods  at  the  naoal  place  of  87  N.  Y.  240.] 

dtliveTj,  reqnests  the  agent  of  the  com-         |r)  Bristol  v.  R.  &  S.  R.  R.  R.  Co.  9 

puj  to  permit  the  car  which  contains  the  Barb.  ISS. 

good]  to  be  hauled  to  a  neat  depot  o(  an-         (rr)  Price  p.  Hartshorn,  44  Baib.  6SS. 
other  railroad  company,  and  such  agent         (>)  See  Famieis  &  Mechanics  Bank  v. 

■seuts  thereto,  and  assista  B  in  haaling  ChamplaiQ  Transportation  Co.  16  Vt.  CI9, 

the  car  to  such  depot,  and  B  then  requeets  le  id.  131, 23  id.  lae.    This  is  one  of  the 

and  obtaioB  leave  of  that  company  to  use  strongest  cases  in   the  twuks  upon   this 

in  machinery  to  remove  the  goods  from  point.      The    defendants    were    common 

thscar,  then  thecompany  thottransported  carriers  on  Lake  Champlain,  from  Bur- 

Ibe  goods  is  not  answerable  for  the  want  lingtoD  to  St.  Albans,  touching  I'ort  Kent 

at  care  or  skill  in  tbe  peisoiiH  employed  and  Platteburg  long  enough  to  discharge 

in  so  removing  the  goods  from   tbe  car,  and  receive  freight  and  passengers.     This 

not  lor  the  want  ol  strength  in  the  ma-  action  was  brought  against  them  to  re- 

eliiaery  need   [or  the  removal  of  them,  cover  for  the  loss  of  a  package  of  bank- 

aod  cannot  be  charged  with  any  loss  that  bills.     It   appeared  in  evidence  that  the 

HUT  happen  in  tbe  conne  of  such  delivery  package  in  question,  wiiich  was  directed 

to  A.  to  "  Richard  Yat«B,  Esq.,  Cashier,  Platts- 

\q)  Gih«)n  V.   Oulvef,   17  Wend.  305.  burg,  N.  Y.,"  was  delivered  by  the  teller 

In  this  case  it  was  htid,  that  it  is  compe-  of  tiie  plaintiffs'  bank  to  the  captain  of 

lent  for  a  carrier  to  prove  tliat  the  uniform  the  defeudanbi'  boat,  which  ran  daily  from 

HMjie  and  conne  of  tbe  bnsioesa  in  which  Burlington  to  Flatlaburg.  and  (beiice  to 
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general,  as  we  have  said,  the  delivery  must  be  to  the  owner  or 
consignee,  or  his  authorized  agent  But  i£  the  goods  are  left  at 
his  residence  or  (such  delivery  being  more  appropriate)  at  his 
place  of  business,  that  is  equivalent  to  a  delivery  into  his  personal 

possession,  and  it  does  not  seem  that  any  personal  notice 
.  *  188   is  *  necessary.     Perhaps  it  may  always  be  presumed  that 

the  owner  of  goods  will  receive  information  if  they  are  left 
at  his  house ;  and  if  not,  that  it  is  his  own  fault,  or,  if  the  fault  of 
others,  not  that  of  the  carrier.  But  where  a  delivery  by  a  carrier 
is  made  at  an  owner's  house,  but  not  in  a  usual  way,  as  if  the 
parcel  were  placed  in  a  dark  corner  of  an  entrance  or  back  room, 
without  attracting  notice  or  giving  information  to  any  one,  this 
circumstance  might  indicate  either  wrongful  motive  or  culpable 
negligence ;  and  such  delivery  would  not  be  a  sufficient  one.  It 
is  undoubtedly  best,  in  all  cases  of  delivery  not  to  the  person 
himself,  to  give  notice  to  him,  or  to  one  certainly  authorized  to 
receive  notice  for  him. 

Carriers  by  land  usually  deliver  the  goods  they  transport,  by 
carrying  them  to  the  owner,  or  where  he  directs.  And  generally 
they  can  do  this  as  easily  as  they  can  bring  them  into  the  town 
where  he  lives.  But  this  is  not  the  case  with  one  important  class 
of  carriers  by  land ;  we  mean  railroads.  The  freight  cars  can  go 
only  where  the  rails  go,  and  these  terminate  in  the  station-house. 
If  the  goods  are  to  be  carried  further,  they  must  be  laden  upon 
wagons  or  other  carriages  for  that  purpose  Moreover,  it  is  usual 
for  the  consignor  by  railroad  to  send  to  the  consignee  notice  of 
the  consignment,  and  very  frequently  a  copy  of  a  receipt,  which 

St.  Alhani :  Bud  that,  wtiflo  the  bokt  nr-  iiMi^e  of  the  place,  vm  mlUcieiit.  and  dw- 

rii-ed  at  HlaCCsbarK,  'he  cnptiun  deliveied  c)i&rgad  the  defendauts  from  all  IJabilitj. 

the  pnrks^e   to   one  I.add,  a  wharllnger,  Whan  the  case  vas  before  tbe  coart  the 

and  chat   it  wan  lost  or  stolen  while   in  last  time,  Redjield,  J.,  in  deUrering  tho 

LaUd's  possession.     No  notice  was  eiven  judgment,  said  :  "  If  the  law  fixea  the  ex- 

by  the  captain  of  the  boat  to  the  consignee  tent  of  the  contract,   iu  every  iostiaice, 

of  the  arrirat  of  the  packwe,  nor  had  he  in  tbe  manner  assamed,  then,  meet  nn- 

any  knovledee  of  it  DntH  after  it  was  donbtedly,  are   the  defendants   liable  in 

lost.    The  principal  qneNtioo  in  the  case  this   case,  nolest  thej  can  show,  in  the 

was,  whether  the  package  was  siiiKciently  manner  required,  some  controlling  usage. 

delivered  Co  discharge  the  defendanCs  from  But  if,  npon  examination,  it  Bhall  appear 

their  liability    as  <:airiers.    The   defend-  that  there  is  no  rule  of  law  appliotule  to 

BDts  offered  evidence  to  show,  that  a  de-  the  subject,  and  the  extent  of  the  traniit 

livery  to  the  wharfinger,  without  notice,  is  a  matter  resting  altogether  in  proof, 

nnder  the  circumstances  of  the  case,  was  then  the  course  of  business  at  Che  place  of 

a  good  delivery  eccordiug   Co    their  own  dextiuation,  the  usage  or  practioe  of  the 

nnifurm   usa^e,  and   the  osa^  of  other  defeudtuiCa.  and  other  earners,  if  any,  at 

carriers  nmilarly  situated.       l^e  case  has  that  port,  and  at  that  wharf,  become  «■- 

been  before  the  Supreme  Court  of  Ver-  sential  and  controlling  ingredients  in  the 

mont  three  times,  and  that  court  has  ani-  contract  itself."    See  Bichardson  v.  God- 

totm]j  helii.  that  in  the  absence  of  any  dard,  33  How.   S8i  Loveland  v.  Boike, 

n)ecial  contract,  a  delivery  to  the  whai^  130  Mass,  139. 
finger  without  notice,  if  warranted  by  the 
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aeems  to  take  the  place  of  a  bill  of  lading,  and  is  sometimes 
framed  in  very  similar  terms.  And  the  arrival  of  the  goods  at 
a  certain  hoar  may  usually  be  calculated  upon  with  great  cer- 
tainty. For  all  these  reasons,  and  some  others,  it  is  usual 
with  tailroadn   aot   to   send   the   goods   out  of   their   depots,  {t) 

(I)  Tliomas  v.    Bottoii  &    Providence    be  miladen  and  deposited  in  a  safe  place, 

RMtroad  Co.  10  Met.  473.    ThU  «aa  aa    protected  from   the  weather,   and   from 

''  a  agaioBt  the  defendaute  ae  commoa    exposaie  to  thieves  and  pilfaren.    And 


earners,  to  recover  for  the  lose  ot  a  roll  where  such  snitable  wacehouse*  are  pro 
of  leather.  It  appeared  in  evidence  tbaC  vided,  and  the  goods  which  are  not  called 
four  rolle  of  leather,  the  propertj  of  the    for  on  their  arrival  at  the  places  ot  des- 


]daiatiff,  were  delivered  to    the  defend-  tinatioa,  are  nnlad^  and  separated  from 

uita  at  Providence,  to  be  traneported  Co  the   guuds  of  other  persons,  and  stored 

Boiton;   that  they  were  so  transported,  lafelf  !□  such  warehouses  or  depots,  the 

and  wen  deposic«d   at   the    defendants'  dnCf  of  the  proprietors  as  commoD  cartiera 

depot  at  Boston;    that  a  teamster,  em-  ia,  in  our  judj^ent,  terminated.     They 

plojed    by   the   plaintiff,    shortlj    after  have  done  all  they  OKreed  to  do ;    the/ 

called  at  the  depot,  with  a  bill  of  the  have  received  the  gooos,  have  transported 

freight  receipted  bv  the  defeudanCs,  aad  them  safely  to  the  place  of  delivery,  and, 

inqiiired    fur   the   leather;    that   it   vras  the  consignee  not  beinv  present  to  receive 

pouted  ont  to  him  by  the  defendaots'  them,  have  unladen  them,  and  have  put 

agent,   Allen,  who    had   charge    of   the  them  in  a  safe  and  proper  place  for  the 

depot;  that  the  teamster  thea  took  away  consignee  to  take  them  away;  andh^cau 

two  of  the  rolls,  and  soou  after  called  take  them  at  any  reasooable  time.    The 

again   and  inquired  for  the  other  two;  liability  of  common  carriers  being  ended. 

that  he  was  directed  where  to  took   for.  the  proprietors  are,  by  force  of  law,  de- 

them :  and  that  he  found  outy  one.    The  poaltariaa  of  the  goodd,  and  are  bound  to 

court  Wtf.that  anderthesecircumstances,  reasonable   diligence   in  the    custody  of 

the  defeadaots  were  not  liable  as  carriers,  them,  and  consequently  are  only  liable  to 

Hubbard,  J,  siud ;  "  The  traosportatiou  ol  the  owners  in  case  of  a  want  of  ordinary 

goods,  and  the  storage  of  goods,  are  1:00-  care.    In  the  case  at  bar,  the  goods  were 

tiacCaof  adifferentcbarocter;  audtboagh  transported  over  the  defendauts  road,  and 

ocie  person  or  coiupany  may  render  buth  were  safely  deposited  in  their  merchandise 

•ervices,  yet  the  two  coDtracCs  are  not  to  depot,  ready  for  delivery  to  the  plaintiff, 

be  eonfonnded  or  bleTided ;  because  the  of  which  he  had  notice,  and  were  in  fact 

legal  liabilities  attending  the  two  are  dif-  in  part  taken  away  by  him  ;  the  residae,  a 

(erent.     The  proprietors  of   a   railroad  portion  ot  which  was  afterwards  lost,  lie- 

transport   merohaudiiie  over  their    road,  ing  left  there  for   his  convenience.    No 

raceiviiig  it  at  one  depot,  or  place  of  de-  axreement  was  made  for  the  storage  of 

posit,  and  delivering  it  at  another,  agree-  the  goods,  and  no  further  compensation 

ably  to  the  direction  of    the    owner  or  paid  therefor;   the  sum   paid   being  the 

consignor.      But    from   the    very,  nature  freight  fur  carriage,  which  was  payable 

and  pecnliar  constmctioa  of  the  road,  the  if  the   goada  had  been  delivered  to  the 

proprietors  cannot  deliver  merchandise  at  plaintiff  immediately  on  the  arrival  of  the 

the  warehouse  of  the  owner  when  situated  cars  without  any  storage.      Upon  these 

ofi  the  line  ot  the  road,  as  a  common  facta,  we  are  of  opinion,  for  the  reasons 

wagoner  can  do.    To  make  such  a  deliv-  before  stated,  that  the  duty  of  the  defend- 

ary,   a  distinct  epeciea  of  transportation  ants,  as  common  carriers,  had  ceased  on 

wuold  be  required  and  would  be  the  sub-  their  safe  deposit  of  the  plaintiff's  goods 

ject  ot  a  distinct  contract.     They  can  de-  in  the  merchandise  depot ;  and  that  they 

lirer  it  only  at  the  terminus  oC  the  road,  were  then  responsible  only  as  depositaries 

or  at  the  given  depot  where  goods  can  be  without  further  charge,  and  coqsctjuently, 

aafely  nnladeu,  and  put  iuto  a  place   of  unless  guilty  of  neghgence,  in  the  want  of 

•afety.  After  such  delivery  at  a  depot  the  ordinary  care  in  the  custody  of  the  goods, 

carriage  is  completed.     But.  owing  to  the  they  are  not  liable  to  the  plaintiff  for  tbe 

neat  amonnt  of  goods  transported,  and  alleged  loss  of  a  part  of  the  goods."    In 

belonging  to  so  many  different  persons,  Norway  Plains    Co.  n.   Boston   &    Mama 

and  in  consequence  u[  the  different  hours  Kailroad  Co.   1    Gray,  SG3,   it  is  decided, 

ot  arrival,  by  night  as  well  as  by  day,  it  that  the  rule  requiring  carriers  to  make 

becomes  eqnally  convenient  and  necessary  personal  delivery  to  the  consignee  does 

both  for  the  proprietors  of  the  road  and  not  apply  to  railroads,  transportation  by 

(be  owner*  of  the  goods,  that  they  should  which  more  resembles  sea-carriage  than 
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*  189    There  is,  perhaps,  no  objection  to  *  this  usage  strengthen- 

ing itself  into  law.     Bat  we  think  in  that  case,  that  the 

*  190   railroad  carrier  should  give  notice  forthwith,  on  *  the  arri- 

val of  the  goods,  to  the  consignee,  if  his  residence  is 
known,  or  can  be  found  by  any  reasonable  exertions.  We  think 
the  law  should  make  this  req^uirement,  and  this  so  positively 
that  no  usage  against  it  should  be  permitted  to  control  the  law  ; 
at  least  not  unless  it  were  quite  universal,  and  well  known  to  all, 
and  there  is  some  disposition  to  hold  the  law  thus.(u)' 

carnage  b;  meant  aC'wagooK  and  linulai  st  their  request,  becatne  a  passenger  ia 
Tebiclet;  that  Che  nature  of  transporta-  and  npoo  the  railway,  to  be  carried  and 
tloD  of  freight  by  railroad  ia  soch  that  Che  conveyed  thereio  and  thereby  from  A  to 
implied  cuntracc  between  the  parties  is  B,  toeeCher  with  ber  InEgage.  conaiatin|r 
tbU  the  conipany  will  transport  Che  gooda,  of  a  dressing-case,  Sx.,  also  to  be  carried 
discharge  them  from  the  cars  npon  ji  soit-  and  conveyed  by  the  defendants,  as  sach 
able  platform,  and  there  deliver  them  to  carriers,  in  and  npon  the  railway  from  A 
tbe  consignee  if  be  is  ready  to  receive  to  B,  and  there,  to  wit.  at  the  station  or 
them,  and  if  he  is  oot.  that  they  will  place  Cerminna  at  B,  safely  and  secnrcly  deliv- 
them  aecnrelyaod  keep  them  a  reasonable  ered  for  the  plaintiff,  fur  reanonable  re- 
time, ready  Co  be  delivered  when  called  ward  Co  Che  defendants  in  that  behalf ;  and 
forT  that  from  Chis  view  of  the  dnty  and  tbe  breach  alleged  was,  that  the  defend- 
conCract  between  the  parties,  the  company  ants,  not  regarding;  Cheir  duty,  did  not  use 
are  first  common  carriers,  and  after  that  due  and  proper  care  in  and  aliont  the  car- 
wareboosemeu,  responsible  u  Che  former  -riage  and  conveyance  of  Che  dressing-case 
until  Che  goods  are  removed  from  the  cars  from  A  to  B,  but  took  so  little  and  such 
and  placed  apon  Che  platform,  and  if,  on  bad  care  in  and  abonc  tbe  carrying  and 
account  of  their  arrival  in  the  night,  or  conveyiog  the  sanje,  that  by  and  through 
for  any  reason,  the  coosienee  is  not  then  -  the  coTeltsmns,  ntgligeace,  and  improptr 
ready  to  receive  them,  iC  is  Che  duty  of  rondact  of  the  defendants  in  the  premises, 
the  company  to  take  care  of  them  under  the  dressing-cSBe  was  lost,  ft  was  proved 
the  liability  of  warehousemen  or  keepers  that  the  plaintiff's  wife  became  a  paaaen- 
of  goods  for  hire.  And  the  court  are  ger  by  aSrst-classfarriage,  to  beconveyed 
strongly  inclined  to  be  of  the  opinion  that  from  A  to  B  ;  Chat  the  dressing-case  was 
it  is  not  neressan'  fur  the  company  to  give  placed  in  the  carriage  under  the  seat ;  that 
notice  of  the  arrival  of  the  goods,  but  that  on  the  arrival  of  the  Crnin  at  B,  the  por> 
the  nature  of  the  trausportaCion  is  such  as  tera  of  [he  company  took  npon  themselves 
to  dispense  with  it.  And  see  Smith  a.  the  duty  of  rsrrying  the  lady's  luggage 
Nashua  and  Ixiwell  R.  R.  Co.  7  Foster  from  the  railway  carriage  to, the  hackney 
(N.  H,),  86.  But  in  Richards  r.  TheLon-  carriage  which  was  to  convey  her  to  her 
don  Railway  Co.  T  C.  B.  S39,  it  was  held,  residence  ;  and  that  ou  her  arrival  there 
that  where  a  railway  company  employ  por-  the  dressing-case  was  missing.  Held,  that 
teraattheirstations  to  convey  passengeta'  the  duty  of  the  defendants  as  common 
lOKKage  from  the  railway  carriages  to  the  carriers  continued  until  the  Inggajfe  was 
camaees  or  hired  vehicles  of  the  passen-  placed  in  the  hackney  carriage ;  and  that 
Rers,  the  liability  of  the  company  as  car-  tbe  evidence  entitled  the  plamtiS  lo  a  Ter- 
riers continues  nntil  the  porters  Save  'dis-  diet  npon  the  first  count.  And  see  Bntcher 
charged  their  dutv.  That  was  an  action  v.  The  London  &  South  Western  Railway 
ou  the  case  gainst  the  defendants  for  the  Co.  19  E.  L.  &  E.  347  ;  s.  c.  16  C.  B.  13. 
loss  of  a  package.  The  first  coant  of  the  (u)  Michigan  Central  Railroad  Co.it. 
declaratioH  seated,  that  the  defendants  Ward,  2  Mich.  MB,  overruled  in  Mich.  C. 
were  the  owners  and  pri>prietors  of  a  rail-  R.  R.  Co.  n,  flale,  G  Mich.  S49.  See  Farm- 
way  for  Che  carriage  and  conveyance  of  ers  and  Mechanic*  Bank  b.  Champlain 
passengers  and  their  luggage,  &c,,from  A  Transportation  Co.,an»,  p.  *I8T,  note  (t) 
to  B,  for  hire;  that  the  defendants  were  and  Gibson r.  Cnlver,  unfe,  p.*IB7  note  (j), 
common  carriers  for  hire  in  and  upon  the  that  notice  may  be  dispensed  with  when 
said  railway ;  that  the  wife  of  tbe  plaiiitia,  nsage  fully  warrants  it.    See  also  the  lan- 

1  In  England,  a  railroad  company  is  liable  as 
' of  the  arrival  of  the  goods,  ai""   
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It  may  be  remarked,  that,  however  railroad  compaaies  or  other 
inland  carriers  may  adopt  the  form  and  phraseology  of  bills  of 
ladii^  and  other  maritime  coDtracts,  the  essential  difference  in 
the  nature  of  the  duties  they  undertake,  will  not  be  disregarded 
by  the  courta(») 

The  duty  of  express  companies  differs  from  that  of  railroad 
carriers,  for  they  are  bound  to  deliver  the  goods  to  the  consignee, 
and  make  all  reasonable  exertions  for  that  purpose,  {w)  But  if 
after  such  efforts  they  cannot  so  deliver  them,  they  are  liable 
only  as  warehousemen,  for  negligence,  (vw) 

soace  of  HMard,  J.,  qaoted  in  the  pre-  490;   Packard  v.  Eule,  113  Mam.  9B0; 

cedrng  DOte,  and   Sham,  C.  J..  NarwAj  Union  Ex.  Co.  e.  OUemaon,  93  P&.  383 ; 

Flaiiw  Co.  D.  BostDD&Maioe  RoitroiidCo.  Bennettp.  Koithern  Fac.  Exprass  Ox  13 

1  Gnv,  374 ;    and  notice  wa«  held  not  ne-  Ore.  49. 

CMMO-.  in  Naal  v.  Wamingtoa,  ic  R.  R.         (vw)  Adorns  Expwr-  "-    -   "- — " 

Co.  B  Jotie*.  L.  482  {  JeffenoDville  R.  R.  31  Ind.  ~~     "" 

Cok  V.  Cleveland,  3  Bush,  468.  compaui 

|r)  See  the  opinion  of   Critr,  J.,  in  alj^Dee'i   warehooae   ii   toll;  conaideied, 

Hemphill  o.  Chenie,  6  W.  &  S.  SS,  cited  and  in  especial  reference  Co  grain  elevaton, 

ianoM(ii>).  in  Vincent  i>.  Chicago,  &c.  S.  R.  Co.  48 

(ed)  WiCbeckcTIoUand,  S5Bub,413;  111.   S3.    See  people  v.  ChicaKO,  &c.  R. 

SB  Howard,  Pi  373.  affirmed  in  45  N.  Y.  Co.  bi  HI.  95 ;   Oojt  v.  Chicago,  A«.  R. 

13;   Am.  Union  Es.  Co.  v.  Wolf,  79  HI.  Co.  93  HI.  601. 

to  remove  them.  Mitchell  v.  Lancashire,  Ac  R;.  Co.  L.  R.  10  Q.  B.  356,  trad  in  MHue 
(tatee  in  this  conntr]'  Qie  law  holds  the  carrier  to  similar  responsibility.  Black 
r.  Ashley,  BO  Mich.  SO;  Iloney  c.  First,  ^  R.  R.  Co.  19  Minn,  351 ;  Hedge*  v^ 
IladaoD  Hiver  R.  R.  Co.  48  S.  T.  333  ;  PellOD  v.  Rensselaer,  &c.  R.  R.  Co.  54 
M.  y.  314. 

Id  other  States  notice  is  not  abAolntely  teqnired.  "  The  qnesCidn  is,  has  suit- 
able time  been  allowed  to  a  person  living  iu  the  vicinity  ol  the  place  ot  delivery 
to  remove  the  £oods  in  the  ordinary  course  and  in  the  usnal  hoars  of  buBJneBa; 
more  prompt  duigeoce  being  required  if  the  consignee  has  been  informed  ot  the 
rttpment  of  the  goods  by  receipt  of  a  duplicate  bill  of  lading  or  otherwise."  Lonis- 
fille,  tc.  R.  K.  Co.  d.  Oden,  80  Als.  38,  41 ;  Leavenworth,  &c.  R.  R.  Co.  r.  Maris, 
IS  Kan.  333;  Union  Pacific  Ry,  Co.  d.  Moyer.  40Kan.  1S4;  LoaisviUa,  dc.  R.  R.  Co. 
V.  Mahao,  B  Bush.  184  ;  Maignan  v.  New  Urleaos,  &c.  R.  R.  Co.  34  La.  An.  333  ; 
MOKS  B.  Boston  &  Maine  R.  R.  33  N.  H.  523 ;  Morris,  &c.  R.  R.  Co.  adi.  Ayres, 
S  Dutch.  393  ;  Winalow  v.  Vermont,  &c.  R.  R.  Co.  43  Vt.  700;  Lemke  d.  Chicago, 
»c  R.  R.  Co,  39  Wis.  449. 

lo  other  Stales,  the  courts,  following  the  early  Maasachasetts  cases  referred  to, 
ante,  p.  '188  note  (()  have  held  that  the  habilitj  of  the  railroad  company  ctianges  from 
that  of  a  carrier  to  that  of  a  warehouseman,  when  the  goods  are  unloaded  and  put  in 
a  proper  place  to  await  removal  by  the  consignee,  and  that  notice  to  the  consignee 
is  onneceaiai?.  Jackson  v.  Sacramento  Valley  R.  R.  Co.  33  Cal.  2GB ;  Southwestern 
R.  R.  Co.  0.  Felder,  46  Ga.  433 ;  Rothschild  d.  Michigan  Central  R.  R.  Co,  69  111. 
164:  Ciacinnati,  &c.  R.  R.  Co.  o.  McCool,  36  Ind.  140  (see,  however,  PittshnrgK 
ftc.  By.  Co.  d.  Nash,  43  Ind.  433) ;  State  D.  Creedea,  78  la.  556 ;  Rice  c.  Hart,  118 
Mas.  201 ;  Barker  v.  Brown,  ]38  Mass.  340;  Gashweiler  p.  Wabaah,  &c.  Ry.  Co 
83  Mo.  113;  Chalk  r.  Charlotte,  &c.  R.  R.  Co.  85  N.  C.  433;  Shenk  u.  PhOadelphia, 
4c  Co.  60  Pa.  109  (see  also  Nat.  S.  a  Co.  v.  Smart,  lol  Pa  493) ;  Spears  v.  Spartan, 
burr,  &c   R.  R.  Co.  II  S.  C.  15S. 

b  TennoaMe  by  statnte  notice  moat  be  given  to  the  consipwe,  bnt  the  liability  of 
the  rulroad  changes  from  the  liability  of  a  carrier  to  that  of  a  warehonseman,  as 
•ooa  as  the  goods  are  nnloaded.  Bntler  d.  East  Tenn.  &  Va.  H.  H.  Ca  8  Lea,  33.  In 
Chicago,  &c.  Rv.  Co.  k.  Sawyer,  BS  IU.  385,  it  was  held,  that  if  a  railroad  receives 
goods  liable  to  dntj  which  most  be  delivered  by  law  at  a  bonded  waRdioase,  it  is  liable 
■■  a  carrier  nntil  they  are  so  deLrered. 
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Carriers  b;  water  cannot  usually  deliver  goods  at  the  residence 
of  their  cousignees  without  land  carriage,  and  the  greatest 

•  191     *  amount  of  goods  carried  by  water  is  consigned  to  persons 

whose  warehouses,  or  stores,  are  adapted  to  receive  such 
goods  by  being  near  the  water,  and  generally  on  the  wharves  on 
which  they  may  be  landed.  Hence  a  usage  prevails  very  generally 
to  deliver  such  goods  by  landing  them  on  a  wharf,  and  giving 
immediate  notice  to  the  consignees,  (w)    And  it  is  keld,  that 

(■0}  Dixon  i;.I>aiih>ni,U  111,  3S4;Craw-  the  menns  of  cairyiag  Clie  eooda  on  Uod, 
ford  V.  Clark,  15  111.  &61 ;  Hyde  u-  Trent  sad,  accordiuz  Co  the  established  conne 
&  Meney  Navif^iou  Co.  i  T.  K.  369.  In  of  tmJe,  a  delivery  ou  the  nsoal  wharf  is 
(he  lost  case  it  naa  held,  that  where  common  each  a  delivery  as  wil!  diacharge  the  car- 
carrien  from  A  to  B  charged  and  received  rler,"  And,  per  Gnte,  J. :  "  The  caae  of 
lor  cartage  of  goods  to  Che  consignee's  foreign  goods  brought  to  this  country  de- 
house  at  B,  from  a  warehouse  there,  penda  on  the  custom  of  thetrade,  of  which 
where  they  usually  anloaded,  but  which  did  the  penoni  engaged  in  it  are  supposed  to 
not  belong  to  them,  they  must  answer  for  be  cognizant ;  by  Ciie  general  custom  the 
the  goods  if  destroyed  in  the  warehouse  liability  of  ship  carriers  is  at  nn  eud  when 
br  an  accidental  6re,  though  tbey  allowed  the  zoods  are  landed  at  the  usual  whuf." 
•11  Che  profits  of  the  cartage  u>  another  Bj  the  custom  of  Che  River  Thames,  the 
person,  and  that  circumstance  wm  kuown  nutei  of  a  vemel  is  Iwund  to  guard  goods 
to  the  consignee.  This  was  a  case  of  loaded  into  a  lighter,  sent  tor  them  hj  the 
cMtiage  hj  laud.  The  ground  upon  coniigme,  until  the  loading  is  complete, 
which  the  defendants'  were  held  liable  and  cannot  discharge  himself  from  that 
was,  that  they  made  a  specific  charge  for  obligation  hv  Celling  the  lighterman  he 
cartage  from  the  warehouse  where  they  has  not  sufficient  hands  on  board  to  take 
unloaded  to  the  house  of  Che  consignee,  care  of  them.  Cattey  r.  Wintringham, 
The  general  question,  whether  a  carrier  I'eake.  Caa.  ISO,  But  it  hns  been  much 
by  laiid  is  bound  to  make  a  personal  de-  contested,  whether  the  master  is  by  the 
livery,  wss  not  decided,  though  all  Che  usage  bound  to  take  care  of  the  lighter, 
judges  expressed  their  opinion  upon  it ;  after  it  is  fully  laden,  until  Che  time  when 
that  of  Lord  Ktniirm  being  against  sncb  it  can  be  properly  removed  from  the  ship 
liability,  and  that  of  all  the  other  judges  to  the  wharf.  At  a  trial  on  this  question, 
being  in  favor  of  it.  All  the  judges,  it  was  AcU  that  the  master  was  not  obliged 
however,  agreed  that  a  carrier  bj  water,  to  do  this.  Kobinaon  v.  Turpin,  cited  in 
bringing  goods  from  a  foreign  port,  was  Abbott  on  Shipping,  335,  When  ships 
not  bound  to  make  a  personal  delivery  arrive  from  Turkev,  and  ate  obliged  to 
to  the  consignee.  Lord  A'enyon,  in  the  perform  quarantine Wfore  thetreutr]'  into 
course  of  his  opinion,  said  :  "  If  the  de-  the  port  of  London,  it  is  usual  for  the  con- 
fendants  here  be  liable,  consider  how  far  signee  to  send  down  persons,  at  his  own 
the  liability  of  carriers  will  be  extended;  expense,  to  pack  and  take  care  of  the 
it  will  affect  the  owners  of  ships  bringing  goods  ;  and  therefore,  where  a  consignee 
goods  from  foreigncountries  to  merchants  had  omitted  to  do  so,  and  goods  were 
ID  Ixindon,  Are  they  boand  to  carry  the  damaged  by  being  sent  loose  to  the  shore, 
goods  to  the  warehounes  of  the  merchants  it  was  held  that  ne  had  no  right  to  call 
here,  or  will  thev  not  hare  discharged  upon  the  master  of  the  siiip  for  compenaa- 
their  duty  on  laniling  Chem  at  the  wharf  tion.  Diunage  i>.  JoliSe,  cited  in  Abbott 
to  which  they  generally  come  t  It  would  on  "Shipping,  33S,  1'he  general  question 
be  Btrange,  indeed,  if  the  owners  of  a  West  as  to  tlie  duty  of  delivery,  in  the  case  of 
Indiaman  were  held  liable  for  any  accident  carriers  by  water  hringinir  goods  from  a 
that  happeneri  to  foods  brought  by  them  foreign  port,  was  much  discussed  in  the 
to  England,  after  havine  landed  them  at  case  of  Cope  v.  Cordova,  l  Rawle,  203. 
their  unual  wharf."  And  Buller,  J.,  said;  Rogert,  J.,  delivered  the  judgment  of  the 
"  It  does  not  appear  to  me  that  the  diffi-  conrt,  as  fallows :  "  The  substance  of  s 
culCies  Buegested  respecting  foreign  ships  bill  of  lading  is  a  formal  acknowledgment 
exist.  Vvhen  goods  ore  brought  here  from  of  a  receipt  of  goods,  and  an  engagement 
foreign  cunntnea,  they  are  brought  nuder  to  deliver  them  to  the  consignee  or  bis 
A  bill  of  lading,  which  is  merely  an  under-  assigns.  And  this  suit  is  brought  on  an 
taking  to  carry  from  port  to  port,  A  ship  alleged  breach  of  Buch  a  contract,  in  the 
trading  from  one  port  to  another  bas  not  non-delivery  of  a  crate  of  merchandise 
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a  carrier  'by  water  may  land  his  goods  at  any  wharf  "192 
uaoally  osed  for  landing,  and  is  not  bound  to  take  them 


(tora  \u  the  luoat  form.      The  goods  weie  &lwayB  diBCOTered   bj  b 

lauded  on  the  wharf  of    the   Liverpool  — ""   "'   *'""   ' 

packets,  and  whether  this  amoontii  to  a  . . . 

aelirerj  to  the  conBignee  in  the  [jciucipal  '  Bat  if  it  happen*,'  saya  the  ci 

rtioD.     It  must  be  conceded,  that,  by  'that  the  error  cannot  be  discovered,  tho 

general  cnstom,  the  tiability  of  ship-  master  is  always  diitcharged  when  it  ap- 

Dwueni  ia  at  an  eud  when  the  gDoda  are  pears  by  the  list  of  the  officers  of  the  royal 

landed  at  the  usual  wharf,  and  this  seems  cnitoms  that  he  han  caiued  all  the  mer- 

to  be  taken  by  the  whole  coart  as  a  posi-  chandise  in  his  hills  of  lading  to  be  placed 

lion  not  open  to  dispate,  in  the  strongly  on  the  wharf.'      The  urdiuancea  of  Ra- 

contested  case  of  Hyde  v.  Trent  &  Mersey  chelle  and  Marseillee   are  the  text  front 

Navigation  Co.  5  T.  K.  394.    The  usage  which,  in  tbe  manner  of  our  own  eoramen- 

Id  France,  altboogb  not  aniform  in  every  tatois,  be  proceeds  to  deduce  the  general 

urticnlar,  goes  to  the  whole  extent  of  the  custom.     I  tmderstand  from  the  ODBerv»- 

English  doctrine.     At  Kucbelle,  when  the  tions  of  the  commentator,  that  the  usage 

Teasel  is  mooted  at  the  wharf,  the  mei-  Is  not  confined  to  Kochelle  and  Marseilles; 

chant   freighters,  at  their  own  expense  but  tlqat  in  France  as  in  Great  Britain,  it 

and  risk,  have   their  merchandise  depos-  is  coextensive  with  the  limits  of  the  fcinz- 

ited  upon  Che  deck  of  the  vessel.    From  dom  ;  and  in  this  country  we  are  not  witE- 

the  time  when  thej  reach  the  deck,  it  is  out  authority  to  the  sa~~'  — 

the  business  of  the  bands  on  board  to  re-  usage  has  been  found  tc  ^   .   .. 

ceive  and  place  them  in  theirproper  situa-  city,  as  appears  from  a  case  the  name  of 

tioo.     In    nnlailing,    the   freighters   have  which  is  not  now  recollected,  lately  deter 

tb«m  t«ben  in  like  manner  from  the  deck,  mined   by  Jndge   Imino,   in   ^'ew  York, 

by  their  porters,  to  lower  them  to  the  The  same  point  has   also  been  ruled  by 

wbarf,  from  which  time  they  are  at  the  the  Supreme  Court  of  Massachusetts,  in 

merctont'a  risk,  without  any  liaoility  on  Chickeriug   b.   Fowler,  4   Pick.  371.    A 

tbe  part  of  the  master  of  the  vessel,  if  promise  by  a  master  of  a  vessel  to  deliver 

tbey  happen   to  sustain  any  damage  as  goods  to  a  consignee  does  not  require  that 

tbey   are  lowered   from  the  vessel.     At  he  should  deliver  them  to  the  consignee 

Maiaeilles,  it  is  the  business  of  the  master  personally,  or  at  any  particolar  wharf.    It 

to  put  the  merchandise  on  the  wharf,  after  is  sufficient   if   he   leaves  them  at  some 

which   be   is  discharged.     1    Valin,   610,  usual  place  of  unlading,  giving  notice  to 

And  this  role  of  the  French  commercial  the  consignee  that  they  are  so  Mt.    There 

code   ia  cited  with  approbation    by  the  is  an  obvious  policy  in  commercial  nations 

le«kmed  commentator,  in  page  636  of  his  conforming  to  tbe  usages  of  each  other, 

TrHUise  on  the  Marine  Ordonnance.     As  and  it  is  also  important  that  there  be  a 

the  master,  in  conformity  with  the  prevail-  tmiformity  of  decisions    in   our  domestic 

ing  usage  in  this  respect,  upon  his  arrival  tribnnals   on   mercantile   questions.    As 

deposits  in  the  custom-house  a  manifest,  there  will  be  great  convenience  in  the  local 

or  general  list  of  the  i ~'"'"  "  ------  ...  i  -.   ■..  ..  ^.  .,. .  ,  ..._.__ 

nation  of  all  the  indivii 

parcel  of  the  merchandise  should  be  re-  taiu  the  contrary  to  moke  the  exception 

spectively  delivered,  and  as  there  are  al-  from  the  rule  pliunly  appear.    In  unload- 

niys  otGcers  of  the  customs  who  attend  ing  a  vessel  at  the  port  of  Philadelphia,  it 

to  the  unlading,  to  snpenutend,  and  make  is  usnal,  as  soou  as  articles  of  bulk,  each 

a  list  of  all  the  merchandise  which  leaves  as  crates,  are  brought  upon  deck,  to  pass 

the  vessel,  for  the  pnrpose  of  ascertaining  them  over  the  side  of  the  ship,  and  land 

whether  the  manifest  of  the  cargo  which  them  on  tbe  wharL     The  owners  ttation 

has  been  fomished  is  accurate  and  faith-  a  cterk  on  the  wharf,  who  takes  a  memo- 

fnl,  and  by  this  means  tbe  lists  of  these  randum  of   the  goods,  and  the  day  they 

officers  constitute  a  proof  of  the  landing  are  taken  away,  and  ^lis  for  the  iuforin^ 

of  tbe  merchandise,  it  is  tbe  end  of  the  Uou  of  his  employers.    A  manifest  or  te- 

engagement  which  th«   master   has  con-  port  of  the  cargo  is  made  by  the  master, 

trscted  by  the  bill  of  lading.    If,  then,  and  deposited  at  the   cnstom-hoDse,  and 

dispites  arise,  it  is  only  when  in  the  bus-  the  collector,  on  tbe  arrival  of  the  vetisel 

tie  of  a  hasty  discharge  mistakes  occur  on  within   his  district,  puts   and   keeps   on 

tbe  part  of  those  who  convey  the  merchan-  board  one  or  more  inspectors,  whose  duty 

dise  to  the   warehoosea,  by  iutrodticiDg  it  is  to  examine  the  contents  of  the  cargo^ 
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*193   to  that  wbich  Ib  Dearest  *or  most  coDvenieQt  to  the  cott- 
signee,  or  that  which  he  specially  directs,  unless  the 

and   siiperiateDd   its  deliTery.     And   no  on  the  case  for  not  deliveriDK  an  anchor 

goodB  from  %  foreiga   port  can  be   no-  sent  by  the  defendiuit'a  ho;,  it  appeared 

uden    or   delivered    from   the    ship    in  in  evidence   that  the  defendant  wu  the 

the  United  KiaCas,  bat  in  open  da;  be-  owoei:  of  a  boy,  wbich  wiled  from  Deal  to 

tveen  the  liiiuK  and  setting  of  the  •an,  Dice's  Qaaj,  neat  London  Bndge  ;  that 

except  by  special  license;    nor  at   any  the  ancbor  had  been  shipped  on  board  this 

time  without  a  permit  from  the  collec-  hoy,  with  a  direction  to  be  delirered  to 

tor,  which  is  granted   to  the  coniienee  Mesan.  Bell,  Anchram.  and  Bnxton  ;  that 

upon  payment  uf  duties,  or  aecuring  them  the  defendant  had  delivered  it  at  Dice's 

to  be  paid.    The  holders  of  a  bill  of  lad-  Quay ;  that  the  wharfinger  had  paid  the 

Ing  are  presumed  to  be  well  informed  of  hoyman  the  freight,  and  nad  given  him.  a 

the  probable  period  of  a  veuera  arrival,  receipt  for  the  anchor ;  and  one  wiineaa 

and  any  sncb  arrival  iia  a  matter  of  ootori-  proved  that,  except  in  the  case  of  float,  tbe 

ety  in  all  maritime  places.    Tbe  cooaignee  hoymea  never  concerned  themselves  abont 

is  pievioualr  informed  of  tbe  shipment ;  goods  after  thej  had  delivered  them  at  the 

as  It  is  usoal  for  one  of  the  bills  of  lading  wharf.    Lord  Aenyon,  after  making;  socne 

to  be  kept  by  the  merchant,  a  second  a  observations  npon  the  evidauce,  leu  it  to 

tnuismitted  to  the  coosigiiee  by  the  post  the  jury  to  say  what  was  the  custom ;  and 

OT  packet,  while  the  third  is  sent  by  the  they  found  a  verdict  for  the  plaintifF.     So 

nutster    of   the  ship,  together  with  the  in  Hemphill  v.  Chenie,  S  W.  &   S.  6!. 

goods.    With  tbe  benefit  of  all  these  safe-  That  was  an  action  afRiinst  the  defendant, 

Snards,  if  the  consignee  uses  ordtmur  the  owner  of  a  keel4ioat  on  tbe  Ohio 
lligence,  there  ia  as  Tittle  danger  in  this  River,  to  recover  the  price  of  a  box  of 
coQutry  aa  in  England  and  France,  of  dry  goods  delivered  to  him  at  Pittsbnrg, 
incoDvenience  or  loas,  whereas  the  risk  and  consigned  to  Rowland,  Smith,  &  Co., 
would  be  vreatly  incrmsed  if  it  should  be  Louisville.  The  defendant  gave  evidence 
tbe  duty  iM  the  ship-owner,  to  see  to  the  to  show  that  the  box  of  gotms  in  question 
actual  receipt  of  the  goods,  and  part'cU'  was  carried  safely  to  Louisville,  and  de- 
larly  in  the  case  of  a  general  ship  with  posited  on  the  wharf  there ;  and  that  no- 
nameious  consignments  on  board,  manned  tice  was  given  to  the  consignees.  The 
altogether  by  foieigners  unacquainted  qaestion  was  whether  there  was  a  sofii- 
with  the  language  at  the  port  of  delivery,  cient  delivery.  Grier,  J.,  in  snmmiuE  up 
I  have  taken  some  pains  to  ascertain  the  to  the  jury,  said  :  "  It  is  contended  that, 
opinion  and  practice  of  merchants  of  the  according  to  the  cuatom  of  the  port  of 
City  on  this  question,  which  is  one  of  een-  Loniaville  and  the  other  cities  on  these 
eral  concern.  My  inqniriee  have  reenlted  western  riven,  the  depositing  of  goods  on 
in  this,  that  the  goods,  when  lauded,  have  the  wharf,  and  giving  notice  to  the  con- 
heretofore  been  considered  at  the  risk  of  signee,  constitute  a  sufficient  delivery  in 
the  consignee,  and  that  the  general  under-  latv,  whether  the  consiguae  actually  re- 
standing  nas  been,  that  the  Iiability  of  the  ceives  the  goods  or  not.  In  other  words, 
ship-owner  ceases  npon  the  landing  of  the  the  care  and  ivsponai  tiility  of  the  carrier 
goods  at  the  naual  wharf.  I  nee  no  reason  ceaee  the  moment  he  has  deposited  goods 
to  depart  from  a  role  which  baa  received  on  the  wharf  and  sent  notice  to  the  con- 
such  repeated  sanctions,  from  which  no  signee,  and  this  whether  the  consignee  r» 
inconvenience  has  heretofat«  resulted,  fusea  or  neglects  to  receive  them  or  not. 
and  which  it  is  believed  in  practice  has  If,  in  such  cases,  tbe  carrier  may  abandon 
conduced  to  the  general  welfwe."  The  the  goods  on  the  wbarf,  and  tbe  property 
learned  judge  concluded  with  saying  that  of  the  distant  owners  thus  be  left  aa  a 
the  court  would  wish  to  be  undenrtood  as  subject  of  plunder  to  the  first  Gnder,  it 
Kiving  no  opinion  on  the  law  which  regu-  must  be  admitted  that  the  aubject  is  one 
lates  the  internal  or  coasting  trade,  to  of  considerable  interest  to  those  whose 
which  they  understood  the  case  of  Ostran-  property  ie  committed  to  the  chances  of 
der  c.  Brown,  15  Johns.  39,  to  apply ;  and  transportation  on  these  western  waters, 
that  they  did  not  consider  the  present  de-  and  baa  necesaarily  to  pass  ttirough  the 
cision  as  interfering  with  the  priuciples  o(  hands  of  ao  many  different  carriers  and 
that  case.  It  has  generally  been  held,  aa  consignees.  It  must  be  apparent  to  every 
the  learned  judge  intimates,  that  the  rale  one.  that  however  much  steamboat  men 
is  more  strict  in  regard  to  delivery  in  the  and  other  carriers  on  our  rivers  may  affect 
internal  and  coasting  trade,  than  in  the  the  diction  and  phraseology  of  maritime 
foreign  trade.     Thus,  in  Wsirdel]  v.  Mou-  cities  in  their  bills  of  lading,  inanrancea. 

rillyiui,  S  Esp.  693,  which  wm  an  action  &&,  yet  that  a  hasty  ot  indiscriininats 
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carrier  has  previously  agreed  to  obey  such  •  direction,  (a;)  '194 
Bnt  in   all   such  cases   of   landing,    and,  indeed,    in   all 

eases  of  delivery  of  goods  by  a  carrier,  in  any  other  way  than 
putting  them  into  the  actual  possession  of  the  consignee,  or 
into  his  house  or  store,  it  is  absolutely  essential  that  notice 
shonld  be  given  to  the  consignee,  so  that  he  may  forthwith  take 
possession  of  the  goods,  (y)    Nor  does  a  mere  casual  knowledge 

UFidication  of  oar  commercial  tmd  man-  afireightment,"  mid  he, "  does  not  impOM 
tune  code  of  law»  and  cnetomi  migbt  hoc  od  the  owner  ot  th«  veBsel  the  ohligUion 
becoDTenieutor  jadii:i(ias.  Goods  ma;  be  to  deliver  mercbandlBe  shipped  onboard 
'rtip]ied'  on  board  steamboats  and  canal-  of  her  to  the  consignee,  at  his  residence. 
boats  trora  the  '  port '  of  Pitlahnrg  to  the  It  is  a  cootract  to  carry  from  port  to  port, 
'port'  of  Louisville;  and  ;et  it  might  and  the  owoers  of  a  veiMel  faltll  the  dutiei 
happen  that  the  roles  of  commercial  lav,  imposed  on  them,  by  deliTering  the  mer- 
vhich  regnlatc  trade  on  the  ocean,  and  chandiae  at  the  nsoal  place  of  discharge. 
{reieht  shipped  from  Lirecpaol  to  Phils-  The  anthoritiea  cited  on  argameot,  aa 
delphia.  might  be  very  incODTeniest  of  well  aa  the  reason  of  the  thing,  clearly 
appdicatiou  to  onr  wegUm  waters.  Hence  establish  this  rule.  Bat  thongh  the  con- 
in  Cope  d.  Cordova,  1  Rawle,  303,  which  tract  doea  not  require  the  owners  of  the 
decides  that  '  the  liability  irf  the  ship-  vessel  to  deliver  the  gooda  at  any  other 
owner  ceases  when  the  goods  are  landed  place  in  the  port  bat  that  where  ahipa 
at  the  nsnal  wharf,'  many  good  reasons  are  generally  discharge  their  cargoes,  it  is  Dot 
1  why  snch  a  rale  exists  in  the  trade  to  be  concladed  that  they  have  a  right  to 
een  two  maritime  cities,  which  can-  land  the  gooda  at  these  places  and  release 
not  apply  to  this  shifting  transportation  themselves,  hy  doing  so,  from  all  further 
from  point  to  point  on  our  western  care  and  responsibility,  without  giving 
waters;  add  the  learned  judge  who  deliv-  notice  to  the  person  who  is  to  receive 
en  the  opinion  ot  the  Supreme  Court  them.  The  authorities  on  this  Bnbiect 
in  that  case  is  careful  to  observe,  that  are  contndiclory.  Some  of  those  cited 
they  do  not  intend  by  that  decision  to  support  fully  the  position  that  a  landing 
interfere  with  tlie  law  that  regulates  the  on  the  wharf  is  eqnivalent  to  a  delivery, 
internal  or  coasting  trade,  or  at  all  to  dia-  We  should  have  reviewed  them,  had  not 
sent  from  the  case  of  Ostrander  u.  Brown,  the  coansel  who  argued  the  case  catefolly, 
IS  Johns.  39,"  The  learned  jndge  then  on  the  part  of  the  defendant,  very  prop- 
proceeded  to  comment  on  the  nnreason-  erly  refrained  from  pressing  the  nue  to 
i^iteness  of  holding  such  a  delivery  to  be  that  extent.  We  have  the  high  authority 
nSdent,  and  the  jnry  under  his  instruc-  of  Chancellor  Ktnl  tor  siyiug,  that  the 
tkma  found  a  venlict  for  the  plaintiff,  better  opinion  is,  there  must  be  a  delivery 
The  case  was  afterwards  carried  np  to  the  on  the  wharf  to  some  person  authorized 
Supreme  Court,  and  that  court  htid  the  to  receive  the  goods,  or  Home  act  which  is 
instmction  to  be  correct.  To  the  same  eqnivalent  to,  or  a  substitute  for  it.  The 
effect  is  Ostrander  p.  Brown,  15  Johns,  contrary  doctrine  appears  to  us  too  repng- 
39,  though  the  distinction  between  the  nant  to  reason  and  justice  to  be  sane- 
Internal  and  coasting  trade  and  foreign  tinned  by  any  one  who  will  follow  it  oat 
trade  is  not  expressly  taken.  In  tliat  to  the  consequence*  to  which  it  inevi- 
case,  goods  were  pat  on  hoard  of  the  tably  leads.  Persona  to  whom  goods  are 
defeuiunt's  vessel  to  be  carried  to  Albany,  sent  may  he  absent  from  llie  port  when 
and,  on  arriving  there,  were  by  the  de-  the  ship  reaches  it;  they  may  be  disabled 
fendant's  direction  put  on  the  wharf.  It  by  sickiiese  from  attending  to  their  bnsi- 
was  he/d.  that  this  was  not  a  delivery  to  nessi  they  may  not  be  informed  of  the 
tbe  cinuignee,  and  that  evidence  of  a  arrival  of  the  vessel.  Under  socb  circum- 
wage  to  deliver  good*  in  this  nuuiner  was  stance*,  or  many  others  similar  that  may 
immaterial,  bnt  that  the  defendant  was  be  supposed,  it  would  be  extraordinary 
liable  in  an  action  of  trover  for  such  part  indeed  if  the  captain  were  aathoriied  to 
of  tbe  goods  as  was  not  actually  delivered  throw  the  goods  on  shore,  where  they  conld 
to  the  ctmsignee.  not  fail  to  ne  exposed  to  injury  from  the 

(x|  Cbickering  r.  Fowler,  4  I^ck.  371.  weather,  and  woald  be  liable  to  tie  stolen. 

(yi  Thip  waa  very  authoritatively  de-  Tbere  wotild  be  little  differeoce  in  sach  an 

dared  by  Hr.  Justice  Porter,  in  Koho  p.  act  and  any  other  that   woald  occasion 

fackwd,  S  Lm.  S34.    "The  contract  of  their  low.    Contracta  Impose  on  paitiw 
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*  195  *  Od  the  part  of  the  consignee  excuse  the  want  of  notice.(t) 
Nor  can  the  goods  be  put  on  the  wharf  on  a  day  that  is 
not  by  law,  usage,  or  custom,  a  day  of  business,  (a)  Nor  may  the 
master  heap  them  confusedly  with  other  goods  upon  a  wharf; 
but  he  must,  to  a  reasonable  extent,  separate  and  diBcriminate 
them,  (ft)  We  have  seen,  that  leaving  goods  in  the  office,  or  store, 
or  even  in  the  carriage  of  the  carrier,  is  no  delivery  to  him,  to 
make  him  responsible  for  them  as  carrier,  unless  he  has  notice  of 
such  delivery,  that  he  may  forthwith  take  charge  of  the  goods 
and  provide  for  their  safety.  In  the  same  way,  no  delivery  by 
him  dischai^es  him  from  responsibility,  unless  the  party  entitled 
to  the  goods  has,  in  faci,  or  by  construction  of  law,  such  knowl- 
edge of  the  delivery  as  will  enable  him  to  take  charge  of  them  at 
once.  The  notice  must  therefore  be  prompt  and  distinct  And 
indeed  it  seems  to  be  settled  in  England,  that  the  landing  of  goods 
upon  a  wharf,  with  notice,  is  not  a  sufficient  delivery  of  them, 
unless  made  so  by  a  distinct  and  established  usage,  (c) '  and  even 

Dot  merely  tlie  ebligatiooi  expressed  In  case  of  Blch&rdoon  v.  Ooddard,  S3  Uow. 

them,  but  ever^tbinK  which  by  law,  equity,  !8,  the  foregoing  decision  of  th«  Circnit 

Mid  cnstom,  ii  cooaidered  as  incidental  Court  was  reversed,  and  the  nnlading  on 

to  the  particnlar  contract,  or  neeoMarif  Fait.day  held  (o  be  a  good  delivery,  oo 

to  cnrrg    it   into   effect.     La.   Code,   1987.  the  gronnd  that  there  was  no  hnr.  Or  |cen- 

Delivery  is  not  merely  an  incident  to  the  eral  osage,  or  apecial  custom,  forbidding 

contract  of  affreightmeut,  it  is  essential  to  the  anlauina  of  a  vessel  on  snch  B  day, 
its  discharge,  and  as  there  cannot  be  a         {&)  The  Ship  Middlesex,  31  Law  Rep^ 

delivery  without  the  act  of  two  parties,  it  is  14. 

indispensable  that  the  freighter  shoald  he         (c)  Gatliffe  v.  Bonme,  4  Bing.  N.  C. 

apprised  when  and  where  the  «hip-owner,  314.    Id  this  case,  to  a  count  in  laanrap- 

or  his  agent,  is  ready  to  hand  over  the  sit,  by  A  against  B,  upon  a  contract  by  B, 

good*."    See  also  Northern  c.  Williams,  G  safely  and  securely  to  carry  in  a  steam- 

UL  Ad.  B7a  i  House  n.  The  Schooner  Lex-  vessel  certain  goods  of  A  from  Belfast  to 

jnnon,  S  N.  Y.  Leg.  Obs.  4;  Chickering  Dublin,  and  from  Dublin  (o  London,  and 

e.  Fowler,  4  I^ck.  371 ;  Price  v.  Powell,  3  to  deliver  the  same  at  London  to  A,  or 

Comat.  333 ;  TarbeU  v.  Royal  Exchange  to  his  assigns,  npon  payment  of  freight. 

Shipping  Co.  IIO  N.  T.  170;   Michigan  — assigning  a  breach  in  the  non-delivery 

Central  Railroad  Co.  r.  Ward,  2  Mich,  of  the  goods  at  London;  B  pleaded  that 

538.     But  see  Mich.  C.  R.  R.  Co.  d.  Hale,  the  goods  were  put  on  board  under  a  bill 

t  Mich.  343.    As  to  what  will  constitute  of  lading,  by  which  they  were  made  deliv- 

a  sufficient  notice,  see  Kohn  v.  I^katd,  arable  to  A,  or  his  assigns,  on  pavment  of 

3  La.  334.  freight ;  that  after  the  arrival  of  the  vea- 

(i)  The  ship  Middlesex,  Cir.  Ct.  U.  S.  ael  and  goods  at   Loudon.  B  caused  the 

Uaas.  May  T,  1857,  31  Law  Rep.  14.  go-  ds  to   be  unshipped,  and  safely  and 

(a)  S.  S.  M.  Co.  u.  Bark  Tangier,  Cir.  securely  landed    ana    deposited  npon   a 

Ct.  U.  S.  Mass.  May  T.  1BS7,  31    Law  certain  wharf  at  London,  ihere  to  remain 

Rep.  6,    In   this  case  it   was  held,  that  until  they  could  bo  delivered  according  to 

conveyed  in  ste«m- 

I  Kotice  must  be  frivea  and  the  consignee  must  be  afforded  reasonable  time  and 
niportunity  for  removing  the  goods.  Redmond  d.  Liverpool,  &a  S.  S.  Co,  46  TH.  Y. 
B.8;  TarbeU  n.  Royal  Exchange  Shipping  Co.  110  N.  Y.  170.  But  by  usage  notice 
may  be  shown  to  be  aauecesMiy  in  a  particnlar  port,  or  nnder  particular  drcam- 
_._    .__      e,..  -,..    ..    ,,_   ..      T   i(,u,^]]  Mfg.  Co.  V.   New  tfaTen  "■        '     " 


0.  Rice,  SB  Ala.  9S ;  J.  Rnnsell  Mfg.  Co. 
Co.,  ao  N.  Y.  131 ;  Farmeri'  &  Mscbanica'  Bank  f.  Champlain  Tiaoiportation  C( 
Vtasj  18  Vt.  131;  S3  Vt.186. 
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then,  it  caDnot  be  the  right  of  the  carrier  to  *  abandon  them  *  196 
ntterlf,  even  if  the  conaignee  refuses  or  neglects  to  take 
charge  or  notice  of  them.(c£) 

While  the  goods  are  in  lighters  belonging  to  or  employed  by 
the  cairiers,  and  going  to  or  from  the  wharf,  the  carriers  are 
liable,  (e) 

If  the  carrier  be  a  warehouseman,  or  if,  without  being  a  r^ju- 
lar  warehonsmen,  he  has,  as  most  common  carriers  have, 
a  'place  of  reception  and  deposit  for  his  goods,  it  may  *  197 
often  be  a  question  of  some  difficulty,  after  the  transpor- 
tation is  completed,  whether  the  carrier  retains  that  character 
aad  its  peculiar  responsibility.  The  answer,  in  general,  is  this. 
Where,  by  the  known  usage  and  course  of  business,  the  goods, 
when  they  arrive,  are  to  be  placed  in  the  carrier's  warehouse  or 
office,  and  kept  there  without  pay  to  him  until  the  owner  takes 
them,  then  his  responsibility  as  carrier  ceases  upon  their  arrival 

TCMd)  from  Dnhlia  to  London  were  MCtw-  good  deliverj  in  point  of  law  nudei  the 

lomed  to  be  landed   and  deposited,  Sot  bill  of  IsdinK.    But  we  know  of  do  gtiu- 

ihs  KM  of  coniigneea.  ind  &  place  fit  for  eral  rule  of  law  whkb  aoveroi  the  dsliv- 

nch  pnrpoBe  :  and  that  cbe  foods,  while  ery  of  roods  aoder  a  bill  of  lading,  where 

Ibej  remained  upon  the  Raiti  wharf,  and  luch  i^liverj'  is  not  exprewly  in  accoTd- 

belora  a  Teasonable  time  for  the  deliieiy  ance  with  the  terms  of  the  biU  of  lading, 

llieieof   bad   elapsed,  were    accidentallr  except  that  it  mnsC  be  a  delivery  accord- 

destrojed  by  Are.     It  waa  further  pleaded  ing  to  the  practice  and  custom  usually 

lo  the  same  count,  that  after  the  arrival  observed  in  the  port  or  place  of  delivery. 

of  the  Teasel  and   goods  at  London,  B  An  issue  raised  upon  an   allegation  of 

mrssdvand  willing  todeliver  tbegoods  «ncb  a  mode  of  deliverf  would  accommo- 

I,  but  ttiac  neither  A  date  itself  to  the  facte  of  each  parcicolar 


ir  his  aesigne  was  or  were  there  ready    case ;  and  would  let  in  every  species 
receive  the  same;  whereupon  B  canned    excuse  from  the  strict  and  literal  compli- 
t  goods  to  be  landed  on  the  said  whar^    ance  with  the  precise  terms  of  the  bill  of 


L   nntil  A  or  his  assigns  lading,  which  must  oecesaartly  be  allowed 

(bould  come  and    receive  the  wme,  or  to  prevail  with  reference  to  the  means 

latil   the   same  could  be  conveyed  and  and   accommodation   for   landing    goods 

delivered  to  A  or  his  assigns,  with  the  like  at  different  places ;  the  time  of  the  arri- 

svenaent  as  to  the  aaid  wharf  being  a  val  and  departure  of  the  veesel ;  the  state 

tuoal  and  a  fit  place ;  and  that  the  goods,  of  the  tide  and  wind ;  interruptions  from 

while  tbey  remained  npon  the  said'wharf,  accidental  causes;  and  all  the  other  cir- 

and  befoie  A  or  hia  anaigns  came  or  sent  cnmstancea   which  belong   to  each   par- 

foi  the  same,  and   before  B   had    been  ticular   port  or   place  ot  delivery.    The 

leqsested  to  deliver  the  eame  [o  A  or  bis  delivery,  therefore,   of  these  goods,  not 

iHi^,  or  a  reasonable  time  for  convey-  being  alleged  in  the  pleaa  to  nave  been 

ing  Ibeni  from  the  said  wharf  to  A  or  his  made  accoriliag  to  tbe  custom  or  practice 

Mil^  had  elapsed,  and. before  tbe  aame  of  tbe  nort  of  London,  we  cannot  take 

rould  be  removed   therefrom,  were  aeci-  notice  tnat  it  is  sanctioned  by  such  prac- 

deutally  destroyed  by  fire.    The  conrt  Ae/if,  tice;    and    the   delivery   must    therefore 

that  both  pleas  were  bad.     And  Tindal.C  stand  or  fall   upon  the  allegations  con- 

J-,  said  I  "  Tbe  defendants,  in  each  of  the  tained  in  each  plea."    s.  c.  ^  Man.  &  G, 

dIcm,  profess  to  lubetjtute  a  delivery  at  643,  T  id.  850.     See  also  Dixoa  v.  Dun- 


Fenning's  wharf,  in  the  port  of  London,  for  ham,  14  111.  3S4. 
lad  in  the  place  of  a  delivery  '  at  the  port  •  "  " 

of  London,  to  the  plaindff  or  his  aesiims,'  noi  _  _         _ _ 

u  reqnired  by  the  terms  of  the  biU  of  al ;  The  Grafton,  Olcott,  43 ;   Schen 


...  place  of  a  delivery 'at  the  port         {d)  See   the  casee  in    tbe   precedinff 
of  London,  to  the  plaindff  or  his  aasigas,'    note,  and  The  Peytona,  S  Curtis,  C  C. 


ig :  and  call  upon  ui  to  ny,  by  onr    Benedict,  116  N.  T.  blO. 
isdgment,  that  such  delivery,  under  the         (e)  Morewood  v.  Follock,  IS  I 
cireiunstance*  stated   in  each   plea,  ■■  a    E.  341 ;  s  c.  1  E  &  B.  743. 
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and  notice  to  the  owner,  and  a  sufficient  time  has  elapsed  to  give 
the  owner  a  reasonable  opportunity  to  take  them  away ;  (ee) 
because  keeping  them  in  his  office  is  now  for  the  benefit  of  the 
owner  of  the  goods  exclusively,  as  it  is  for  tha  interest  of  the 
carrier  to  have  them  removed,  so  that  they  may  no  longer  eDcum- 
ber  hia  office,  y^  This  reason  does  not  apply,  where  compensation 
is  made  for  the  storage,  distinct  from  that  for  transportation. 
But  here  the  two  duties  of  storing  and  of  carrying  are  perfectly 
distinct,  made  so  by  the  undertaking  of  the  party ;  and  the  re- 
sponaibility  which  belongs  to  one  of  these  contracts  cannot  be 
extended  to  the  other,  (jf)  It  has  been  held,  wisely  we  think, 
that  the  liability  of  a  common  carrier  has  not  been  lost,  and  that 
of  a  warehouseman  taken  its  place,  until  the  goods  are  placed  in 
a  secure  warehouse,  (fg) 

Where  there  is  no  usage,  nor  any  special  agreement,  which 
requires  that  the  goods  should  be  left  in  the  store  or  office  of  the 
carrier  after  their  arrival,  then,  as  we  have  seen,  he  is  not  justi- 
fied in  keeping  them  there ;  it  is  his  duty  to  deliver  them  at 
once.  And  if  he  does  not  deliver  them,  and  so  fails  in  his 
duty,  he  continues  liable  as  carrier;  or,  if  not  as  carrier,  still 
liable  absolutely  for  loss  or  injury  to  the  goods  while  in  his  pos- 
session, because  that  possession  is  wrongful,  (g)     And   in   some 

(ee)  Wood  V.  Crocker,   IB  WU,  345.  float! Dg ctaft,  keptforthe  ptirpose  of  ta- 

Sm  anle.  p.  *I90,  n.  I.  ceiving  eoodB  broaght  ap  the  river,  and 

(/)  See   ante,  p.   •HO,  note  (i),  and  from  wfiich' goods  were  reshipped  into 

p.  *  188,  note  (r).  eanti  boats  to  be  taken  nest.     While  the 

Iff)  Wbere  a  railroad  company  gave  gooda  were  in  the  process  of  being  pamed 

notice  to  a  cocalgnee  that  his  goods  wcm  from  the  harff^  to  the  float,  and  befora 

K»dy  for  delivery,  and,  unless  taken  away  thev  were  delivered  to  A,  tbey,  together 

withont  delay,  Chay  would  be  at  his  risk,  with  the  barge  and  float,  were  destroyed 

•nd   he  began  to  take  them  sway,  but  by  a  fire  whiuli  originHtfd  in  the  city  of 

before  all  were  removed   the  remainder  Albany,  and    afterwards  spread    to  the 

Were  bnrned  in  the  de|<ot,  the  railroad  piers  and  shipping.     Held,  that  the  de- 

com^ny  were  helri  liable.  Hedges  v.  Uud-  fendanu]  hariog  contracted  to  deliver  the 

■on  R.  R.  R.  Co.  6  Rob.  113.  eoodii  to  A,  at  Albany,  they  coatinned  to 

(Jg)  Bartholomew   b.    St.   Lonia,  &c,  Doldthe  relation  of  coniinoR  purri«r>  until 

R.  R.  Co.  93  III.  227.  the  goods  were  no  delivered,  or  nntil  a 

la)  Miller  d.  The  Steam  Nav.  Co.  13  reasonable  time  should  have  elapoed  after 

Barb.  SGI.    In  this  case  goods  belangliig  notice  to  A  of  their  arrival,  and  an  offer 

to  the  plaintiS  were  received  at  the  rit;  to  deliver  ;  and  that  they  were  liable  for 

of  New  York  by  the  defcndaa[a,who  were  the  Talue.    Htld,  also,  that  the  defendants 

'         a  the   Hudson  River,  were  not  to  be  treated  ts  rnirehouienu      * 


between  Albany  and   New  York,  to  be    the  KOods,  after  the  arrival  of  the  barge 

'      '" —      "  ■*   '' at  the  pier  at  Albany ;  that  thev  had  nc 

,  except  ii 
boats  on  the  Erie  csnair    The  gooda  were    cue  of  the  abience  of  X.  or  his  reioaa! 


carried  by   them  to   Albany,  and   there    at  the  pier  at  Albany ;  that  they  had  no 
1   A,  the  ^ent  of  a  line  of    right  to  warehouse  the  gooi"- '  — 


^ J  board  a  barge  of  the  (iefendanta    or  neglect  to  receive  them,  after  c 

at  New  York,  and  taken  to  Albany,  where  H'tlkf,  J.,taid:"ItiapontGndedon.-nhalf 

tlmy  arrived  on  the  morning  of  the  1  Tth  of  the  appellants,  that  npon  the  animal  ot 

of  Angast,  1348.    A  portion  of  them  were  the  barge  at  the   pier  at  Albany,  their 

nntoaoed  from  the  barge,  and  put  into  a  relation   became  changed  from  commoD 

float  iu  the  Albasy  basin,   belonging  to  carriers  to  that  of  warehousemeD  of  tbo 

the  defendants,  which  was  a  stationary  goodi  In  question,  and  that  aa  there  ii  BO 
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•cases  of  non-delivery  the  carrier  may  be  aned  in  trover,  'ISS 
u  having  converted  the  goods  to  his  own  use.  {h) 

It  most  also  be  remembered,  that  the  consignee  must  have  a 
reasonable  time  to  receive  and  remove  his  goods ;  and  not  until 
this  time  has  elapsed,  will  they  be  considered  as  left  in  the  hands 
of  the  carrier  as  a  warehouseman,  and  under  that  liability 
only,  (hh) 

In  general,  when  the  owner  or  consignee  may  be  considered 
as  himself  taking  charge  of  the  goods,  or  when  his  acts  or  lan- 
gtu^  justify  the  carrier  in  believing  that  the  owner  considers 

■eg^igeoce  Imputed  to  tbem,  and  u  warn-  of  the  defendaoti  to  ahip  goods  bioaght 

boowmeii  ara  only  liable  in  case  of  oeg-  bj  them  op  the  river,  before  they  were  de- 

Ifgencs,  DO  recovery  vao  be  had  agaiost  livered  od   board  the  cana]  boats.    The 

tbem.    The  coatract  of  ihipment  wai  to  gooAe  in  queatiun  were   in  che  ptocesa  of 

deliTer  the  goods  to  F.  M.  Adams,  tho  beiuc  paaaeil  from  the  barge  to  the  float, 

anot  at  Albany,  of  the  RocheBt«r  City  and  liefure  it  wat  completed,  and  wliile  a 

Ijm,  which  line  the  respondeat  had  aai-  portion  of  them  was  in  the  float  and  the 

eOed  for   their    traoaportation   west  o(  reaidae  in  the  barge,  the  fiie  drove  away 

Albany ;  and,  in  my  jadgment,  the  nppel-  the  hands  eDganM,  and  deatroyad  both 

lanti  continued   to  hold    the  relation  of  the  barge  ana   float,  with  all  the  goods 

common  carriers  in  reference  Co  the  gooda,  they    coutatoed.     Under    theee    circum- 

they  were  so  delirered,  or  until  a  stances,  it  is  prepoeterons  to  contend  that 

aable  time  should  have  elapsed  after  there  was  anything  like  an  attempt  or  io- 


MtieeJo  the  agent  of  their  arrival,  aod  teotion  to  store  the  goods,  or  any  occation 

an  offer  to  deliver.     IVe  so  ruled  on  a  or  justiflcatiOD  for  storing  them,  if  sucb 

nmilar  question  in  the  case  of  Goold  and  had  been  Che  iutentioo.    On  Che  contrary, 

others  v.  Chapia  and   Malory,  10  Barb,  the  appellants  were  merely  preparing  and 

6la.     The  appellants    had    no    right  to  getting  ready  to  deliver  them,  but  bad  not 

«vehoDBe  the  eoods.  uolew  in  case  of  commeaced  the  delivery.    They  were  not 

the  absence  ot  (he  person  anthorized  to  in  fact  ready  or  in  a  sitnation  to  commence 

nceive  tbeni,  or  his  refosal  or  neglect  Co  the  delivery.     The   gooda  were   etitl   in 

nerive  them,  after  reasonahte  notice.    If  thar  posseasion  as  common  carrien  to  all 

the   contract    was   to   deliver    them    to  intenla  and  pnrpoMa."     See  al»o  Gootd  o. 

Adanu,  tbey  had  no  more  right  Co  store  Chafdn,  ID  Barb,  eia,  and  anlr.,  p.  'ISO, 

tbem  at  Albany  than  at  New  York,  or  n.  1.. 

•BT  intermediate  point  on  the  river,  onlees  (A)  Bnllard  c.  Yoniig,  3  Stew.  (Ala.) 
tor  one  of  the  reasons  meutioned.  The  46.  A  nndertook  to  cany  certain  flour 
legal  obligations  and  liabilities  of  the  fur  B  to  a  certain  place,  and  having  de- 
appellants,  u  common  carriers,  were  posited  it  by  the  way,  C  took  part  of  it  by 
taatened  open  them  from  the  time  they  mistake.  B  refusing  Co  receive  part  only, 
raoeifed  the  goods  in  New  York,  nntil  C  received  the  remainder,  and  pud  A  for 
tbay  bad  performed  Che  service  which  the  whole.  This  was  htld  to  ainonnC  to  a 
tha  tranaa  tion  implied,  and  delivered  conversion  by  A,  for  which  B  conld  main- 
tben  agreeably  to  tWr  contract,  nnleas  tun  trover  agaiost  him.  And  per  White, 
prevented  by  the  conduct  of  the  owner  J, :  **  Yonng  was  a  bailee  or  carrier,  who 


or  his  agent.    There  does  not  appear  to    undertook  to  deposit  the  tlonr  at  a  par- 
hare  been  any  notice  given  t«  Adams  of    ticnlar  place  for  the  ptainCift.    This  *"  ~ 
■rival    ot    the   goods ;   no  offer  to    did  not  do,  but  wilfully  and  of  his  a 


detixcr  them  to  him  ;  do  act   on  the  part  accord  left  it  at  another  place,  whence  it 

at  the  appellants  indicating  that  they  de-  was  innocently  taken  by  a  third  penion, 

nrad  or  inteaded  to  change  their  character  who  paid  him,    the   defendant,  for  it." 

from  comiDon  carriera  to  that  of  ware-  See  Rooke  b.  Midland  Railway  Co.  U  E. 

booMOieD.     Adame   went  on   board  the  L.  &  E.  17S. 

tenje  aonie  two  or  thr«e   honra  after  JM  (U)  McDonaU  n.  Weatem  R  R.  Co. 

•Rttal,  and  saw  the  trip  book.     Ue  testi-  34  N.  T.  437  ;  Blnmentbal  o.  Btainerd,  38 

fie«  that  he  had  a  boat  near  by,  read^  to  Vt.  409 ;  Hoth  if.  Buffalo.  «c.  R.  R.  Co. 

lake  the  goods  from  the  float,  upon  which,  34  N.  Y.  MS.    See   preceding  page,  and 

IS  appeals  by  the  testimony  of  the  captain  anU,  p.  *  190,  n.  I. 
of  tM  bar^  it  was  the  invari^le  enstom 
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*  199    'himself  as  in  charge  of  them,  then  the  responsibility  of 

the  carrier  ends.(t) 
The  particular  obligation  of  atage-coach  proprietors,  railroads, 
and  the  like,  to  deliver  the  baggage  of  their  pasaengers,  has  been 
much  considered.  These  carriers  are,  principally,  carriers  of 
passengers,  and  only  incidentally  of  the  baggage  of  the  passen- 
gers, for  which  they  do  not  generally  receive  any  distinct  com- 
pensation.  Nevertheless,  as  to  this  baggage,  they  come  under 
the  general  law  of  common  carriers  of  goods,'  and  are  held  very 
strictly,  both  from  the  nature  of  the  contract  and  from  motives 
of  public  policy,  to  the  obligation  of  delivering  the  baggage  of 
each  proprietor  to  him  at  the  end  of  the  journey,  in  all  cases,  (j) ' 
And  if  such  delivery  be  made  erroneously,  but  innocently,  on  a 
forged  order,  the  carrier  is  still  held.  (A)  But  one  who  delivers 
to  the  railroad  company  jewels  or  other  things  of  great  value,  as 
common  articles,  is  guilty  of  a  fraud  which  releases  the  company 
from  liability  as  common  carriers,  (kk)  ^ 

(i)  Tbomiu  B.  B.  &  P.  Hailroad  Corpo-  Co,  7  C.  B.  B39 ;  HoUiHter  d.  NovrleD,  19 

rat[on.  10  Met.  47S ;  Stroag  ii.  Katallj,  4  Wend.  234 ;   Cole  e.  Goodiria,  id.  S51  ; 

B.  &P.  IS  i  Eagle  v.  White,  fl  Whait.  905 ;  Bomar  v.  Maxwell,  9  Hnmpb.  6SI ;  Dill  r. 

Lflwii  V.  The   WeaCern  Rulroad  Co.  11  So.  Car.  RailruaJCo.  7  Rich.  L.  ISS. 

Uet.  509.  (it)  PoweU  e.  Myers,  S6  Wend.  S90. 

{j)  KichftrdB  D.  The  Londoii  Railirti^  {kk)  Cincinoati,   &c.  R.  R.  Co.  v.  Mar- 


16  C.  B.  13. 

leqaeBt  in  ti  , 

oat  any  negligence  on  iu  part.  See  alwi  Talley  v.  Givat  Western  Kf .  Co.  L.  R.  6  0. 
P.  H,  «,  Bnt  in  Bunch  v.  Great  WestBrn  Hj.  Co.  17  Q.  B.  D.  ai5,  13  App.  Cas.  SI, 
the  decision  of  Berghaim  v.  Great  Eaatern  Ry.  Co.  was  critici>ed  and  diBsented  from, 
ftlthODgh,  OB  the  servant  of  the  carrier  had  canaed  the  Ion  by  negligence  in  the  Isttei 
caw,  Bnch  criticism  was  nnnecessary  for  the  decision.  In  this  coautry  it  has  been  held 
that  a  carrier  is  not  liahle  for  monej,  valaables,  or  clothing  retaiued  bv  a  pasaenger  in 
his  own  cnstodr.  Hendersoa  v.  Loaisville,  &c.  R.  R.  Co.  3U  Fed.  Kep'  i30,  1 13  U.  8. 
ei :  Crystal  Pslace  v.  V&nderpool,  16  B.  Mod.  303i  Abbott  v.  Bntdstceel,  S5  Me.  530; 
Whitnev  r.  Pullman's  Palace  Car  Co.  U3  Mass.  343 ;  Weeka  a.  Meo  York,  Sc.  R.  R. 
Co.  72  ff.Y.  50;  First  Nat.  Bank  u.  Marietta,  &c.  H.  R.  Co.  20  Ohio  St.  259.  BotacoD- 
trary  decision  was  maite  as  to  pcopert;  retained  in  the  stateroom  of  a  it^amboat.  in 
Croi!er  f.  Boston.  &c.  Steamboat  Co.  43  How.  Pr.  466.  In  this  case  it  was  argued  that 
the  understanding  of  the  jurties  is  that  the  pMsenger  shall  retain  his  pocket-money  and 
other  Articles  nauHllr  carried  on  the  perron,  and  that  the  carrier  is  bonud  to  afford 
protection  to  such  property  while  properly  retained  by  him.  Similar  reaaoitinK  was 
applied  in  the  case  of  a  sleepinK.car  company,  in  Woodruff,  &c.  Coach  Co.  n.  Dielil,  84 
Ind.  474.  If  the  carrier's  negligence  contribntad  to  the  loss,  of  coarse  it  is  liable. 
Kinsley  v.  Lake  Shore,  An:.  K.  R.  Co.  125  Msm,  54;  Whitney  f.  I^ullman's  Palace 
Car  Co.  143  Mass.  243.  Unless  the  passenger  was  himself  negligent.  Gleason  i>. 
Goodrich  Trans.  Co.  32  Wis.  85. 

*  The  carrier  is  bound,  in  the  absence  of  special  contract,  to  have  baggage  retdj 
tor  delivery  at  the  usnal  place  immediately  at  the  teminatioa  of  the  roate,  and  to  Ktain 
it  tliere  until  the  paasenger,  in  the  exercise  ot  due  diligence,  can  receive  it.  Pats- 
cheider  v.  Oi«at  Westem  Ry.  Co.  3  Ex.  D.  1B3  ;  Dininoy  v.  New  York,  &c  H.  R. 
Co.  49  N.  Y-  546  ;  Onimit  v.  Hensbaw,  35  Vt.  S05  ;  Hoeger  u.  Chicago,  &c.  Ry.  Co.  63 
Wis.  100. 

*  Herchaodisa  or  samples  carried  for  the  purpose  of  making  sales  do  not  eonititnte 
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In  a  recent  EDglish  case  occurs  a  uselul  definition  of  "  bag- 
gage, ■  or  "  luggage, "  as  it  i8  called  in  England,  by  Cockbum,  C,  J. 
He  holds  the  true  rule  to  be,  "  that  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the 
habita  or  wants  of  the  particular  class  to  which  he  belongs,  either 
with  reference  to  the  immediate  necessities,  or  to  the  ultimate  pur- 
pose of  the  journey,  must  be  considered  as  personal  luggage,  '(kl) 
A  3ai:geon  travelling  with  troops  had  with  him  a  case  of  surgical 
inatrumeuta.  They  were  lost  by  negligence,  and  the  company 
was  held  liable.  (Am)  The  company  was  held  not  liable  for  money 
carried  by  a  passenger  for  a  friend,  and  lost  by  the  company's 
Diligence,  the  company  having  no  knowledge  that  the  money 
was  so  carried,  {kn) 

As  the  carrier  is  bound  to  deliver  the  goods,  so  the  owner  is 
bound  to  receive  and  remove  them,  and  pay  the  freight  for  them. 
And  if  the  carrier  is  warranted  in  delivering  the  goods,  by  keep- 
ing them  at  his  own  oEEce,  or  warehouse,  and  giving  notice,  and 
if  he  has  given  such  notice,  and  the  owner  delays  more  than  a 
reasonable  time  to  take  them,  they  are  no  longer  at  the  risk  of 
the  carrier,  as  a  carrier,  but  as  a  mere  depositary,  gratuitously, 
when  he  is  hound  only  to  slight  care,  and  liable  only  for  gross 
n^ligence,  —  or  for  compensation,  when  he  is  bound  to  ordinary 
care,  and  is  liable  for  ordinary  negligence,  —  according  to 
the  circumstances.  {I)    So  if  the  freight  be  not  *  paid,  and    *  200 

coi.se  in.  SI9.    See  Michif^,  Ac.  R. Co.  {km)  Huoibal  R.  R,  Co.  n.  Swift,  IS 

V.  Oehm.  56  111,  »93 ;  Chicago,  &c  R.  Co.  Wallace,  262. 

B.  Shea.  66  111.  471.  (<l<il  Natiotjal  Baak  of  Oreeafleld  v. 

[kl)  Mllcroir  v.  Great  Western  Railirar  M.  &  C.  R.  R.  Co.  20  Ohio,  259. 

Co.  L.  R.  B  Q.  B.612.    Other  receotcnnes  (0  i'owell  a.  Myen,  2S  Wend.  591, per' 

•a  to  what  coDBtitaCei  bagesiie  are,  Hude-  Ver^aiick,  senator.     In  Goold  l^  Chapia, 

tODD.  MidUedRy,  Co.  L.  R.  4Q.  B.  36S;  10  Bnrb.  613,  the  detendania,  the  prourie- 

New  York,  &c.  R  R.  Co.  o.FraloS,  100  C.  tors  of  the  Hndson  liiTerlineof  tow-boats. 

8.  24  :  Metz  e.  Cal.  Suathcm  R.  R.  Co.  85  received  on  board  ooe  of  their  barirefl.  in 

Cal.  329  ;  Chicago.  Ac.  R.  R.  Co.  u.  Collins,  the  city  of  New  York,  goods  belon 

S6nL2ia;CoDnollye.  Warren, !06Ma«s.  ------      ■      "       ■        .... 

1«6 ;  Miss.  CeuCial  R  R.  Co.  v.  Kennedy, 
<1  Min.  671 ;  Cnrtia  v.  Del.  &c.  R.  R.  Co. 
74  N.  T.  114;  Internat.  &c.  Rj.  Co.  «. 
FoUiard, «  Tex.  603.    See  poX,  p.*  256. 

iNggage.  Cahill  d.  London,  £c  Ry.  Ca  13  C.  B.  v.  s.  818  ;  Strouss  v.  Wabash,  &c.  Ry. 
Co.  17  Fed.  Rep.  209 ;  Hamburg.  &c  Co.  v.  GaRiniui,  127  lU.  598 ;  Blamenthal  v. 
Haine  Central  R.  R.  Co.  79  Me.  550;  Ailing  i>.  Boston  &  Albanv  R.  R.  Co.  126  Mbm. 
131  -,  PennaylTRnia  Co.  v.  Miller,  3S  Ohio  St.  541. 

But  if  a  carrier  knowing  that  what  is  offered  as  baggage  ie  Ktnolly  merchandiw 
recetTe*  it  as  baggage,  it  is  liable  for  it  as  such.  Great  Northern  Ry.  Co.  v.  Shepherd, 
a  Ex.  30;  Hannibal  Ac.  R.R.  Co.  e.  Swift,  12  Wall.  262;  Waldron  r.  Chicago,  &c.  Ry. 
Co.  1  Dak.  3ai  ;  Chicago,  dc.  R.  R.  Co.  u.  Conklin,  33  Kan.  SS ;  Haines  v  Chicago, 
Ac  Ry.  Co.  29  Minn.  160;  Koeger  u.  Chicago,  &c.  Ry.  Co. 63  Wis.  100.  Butseeeonfra, 
Blniuntla  v.  Fitcbbncg  R.  R.  Cu.  127  MaM.  332. 
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the  carrier  retains  the  goods  therefor,  they  are  not  at  his  risk 
as  carrier,  but  as  warehouseman  or  gratuitoas  bailee,  (m) 

If  the  owner  of  goods  gives  new  directions  as  to  their  delivery 
after  they  are  taken  by  the  carrier,  of  course  these  directions  may 
he  followed  by  him.  And  if  they  are  indefinite,  or  if  they 
require  the  carrier  to  be  governed  by  information  or  directione 
which  he  does  not  receive,  he  may  discharge  himself  from  the 
obligation  of  delivery  by  storing  them  for  the  owner,  in  the  best 
way  he  can.  (n)  So  the  carrier  is  discharged  by  any  new  agree- 
ment made  between  him  and  the  owner  or  shipper,  or  by  the  con- 
sent of  the  owner  or  shipper,  to  some  other  disposition  of  them, 
which  may  be  express  or  implied,  (o)  And  the  shipper  may 
accept  the  goods  at  some  place  short  of  that  to  which  they  should 


ownere  of  the  barze,  which  they  Kept  in  depot  of  another  railroad  companj,  and 
the  Altiany  bai>in  lor  the  parpoi^  of  re-  such  aeenC  ai<«enta  thereto,  and  aniats  B 
ceitiug  f^Dutlii  broneht  bYtheiTbarfi^,aQd  in  hauling  the  oar  to  auch  depot,  and  B 
then  tcauKferring  them  to  the  canal  rrsft,  there  reqaesta  and  obtaiDS  leave  ot  that 
which  came  alongside  of  the  float  to  re-  eompanv  Co  uae  ita  machiDery  to  remore 
ceive  their  loadiLS-  On  the  19th  of  Au-  the  goodx  from  the  car;  then  the  com  puif 
gust,  the  agent  of  "  The  Atlantic  Line  "  tliaC  Intniported  the  goods  is  not  answer- 
was  notiflecTon  behalf  of  the  proprietors  able  for  Che  want  of  care  or  still  id  th« 
of  Che  Hudson  Kiver  Line,  that  there  were  persons  employed  in  so  removing  tha 
goods  on  cbeir  floac  for  his  line,  and  he  goods  from  the  car,  nor  for  the  want  of 
was  requGBtsd  la  call  and  take  thera  away,  strenrth  iu  Che  machinery  UMd  tor  (he  r©- 
The  like  notification  and  reqaesc  were  moval  of  them,  and  cannot  be  charged 
made  CO  him  on  thaDextday,andrepeated  with  any  losi  that  may  happen  in  the 
again  on  the  17th  of  August,  when  the  course  of  snch  delivery  to  A.  Ijewis  v, 
•gent  said  he  was  taking  some  goods  for  The  Western  Railroad  Co.  1 1  Met.  408. 
another  line,  and  when  he  got  them  on  he  And  Deicey,  J.,  said ;  "  The  dntj  of  the 
would  shove  up  to  the  SoaC  and  take  chose  defendants  was  Co  transport  the  artirle, 
goods  on.  But  on  Che  same  afcernoon,  and  deliver  iC  at  cheir  depot.  Bat  thia 
Ihe  float,  with  the  goods  in  question,  was  dnty  may  be  modided  ai  to  the  manner  of 
consumed  by  fire.  The  coarC  hdd,  that  Ita  performance.  The  omixaion  of  the  d«< 
Doder  thecircanulances,  Chestrict  liability  fendanta  to  remove  gooda  from  the  cars, 
of  Che  defendancs,  as  common  carriera.  had  and  place  Chem  in  the  warehonae,  or  npon 
ceaseit  at  the  time  of  che  6re,  and  that  the  platform,  would  not.  in  all  cases,  sub. 
thev  were  Chen  holding  the  goods  as  bailees  ject  them  to  an  action  for  nun.delivery.  nt 
in  deposit  merely ;  and  che  goods  havine  for  negligence  in  the  delivery.  Suppose 
been  detitniyed  wichont  any  fault  on  their  a  bale  of  goods  was  transported  by  them, 
pail,  that  they  were  noC  liable.  and,  on  its  arrival  at  the  depot,  the  owner 
In)  Storr  c.  Crowley,  McClel.  &  T.  should  step  int«  the  car,  aud  ask  for  a  de- 
139.  livery  there,  and  thereupon  Che  goo<ls 
(n)  Boyle  c.  McTjiughlin,  4  Har.  &.L  ehonld  be  passed  over  to  him  in  the  car, 
391.  BdC  a  carrier  in  whose  possession  the  deliverv  wonld  be  perfecc  ;  and  il  aoj 
goods  are  left,  becomes  chargeable  tia  a  caaualcy  should  BubsoqnenCly  occar.  In 
oepoaitarv.  Smich  i>.  Nashna  &  l<oweU  taking  one  the  bale,  the  loss  wonld  be  bis. 
R.  K.  Co.  7  Foecer(N.  H.),e«.  The  place  and  manner  of  delivery  may  *1- 
(o)  Thus,  if  A,  for  whom  goods  are  ways  be  varied  with  che  aasent  of  the 
transported  by  a  railroad  company,  au-  owner  of  the  property;  and  if  he  inter- 
thorizes  B  to  receive  the  delivery  thereof,  feres  Co  conCrol  or  direct  in  the  matter,  he 
and  to  do  all  acts  incident  to  the  delivei?  assumes  the  responsibility."  See  Scot- 
and  transportation  thereof  to  A,  and  B,  thorn  e.  South  Staffordshire  Kailwaj  Go- 
instead  of  receiving  the  goods  at  the  usual  18  E.  L.  4  E.  553)  s.  c.  8  Exch.  341. 
place  of  delivery,  requests  the   agent  ot 
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have  been  carried,  aod  at  which,  by  the  original  contract,  de- 
livery should  have  been  made.  And  such  acceptance, 
*whatever  be  the  motive  for  it,  discharges  the  carrier,  if  it  *  201 
be  voluntary,  and  if  it  be  made  before  any  cause  of  action 
has  arisen  against  the  carrier  for  non-delivery,  or  other  de- 
faulL  (p)  After  such  cause  exists  by  reason  of  the  injury  that 
has  been  inflicted,  nothing  discharges  the  carrier  but  a  release, 
or  the  receipt  of  something  by  way  of  accord  and  satisfaction,  {q) 
If  the  owner  or  shipper,  by  his  illegal  act,  prevents  or  inter* 
feres  with  the  delivery  of  the  goods  by  the  carrier,  the  obligation 
of  delivery  is  at  an  end.  But  only  an  actual  illegality  has  this 
eflect  (r)  Ad  alleged  one,  if  it  be  not  true  in  fact,  does  not  dis- 
charge the  carrier ;  but  if,  though  not  true  in  fact,  or  although 
the  cause  of  a  seizure  or  other  interference  with  the  goods  which 
prevents  their  delivery  is  not  substantiated,  yet  if  there  be  a  justi- 
fiable cause  for  such  seizure,  it  would  seem  reasonable  that 
*  the  carrier  ehould  not  be  held  responsible  for  the  con-  *  202 
Beqoences.     It  would  certainly  be  unjust  to  hold  him  so. 


p.  Hieta,  6  Cowen.  504;  Lorent  v.  Ken-  foe  London,  catUng  at  Cadiz,  certain  good* 

(ring,  1  Notc&  McC.   isa;  Hunt  v.  Has-  lo   be  gafet;  cooveved   to   London,   sod 

k«ll,  !4  Me.  339.    Bnt  the  goods  must  be  there  delivered  in  good  order,  tbe  set  of 

Tolnntarilj  Teceived.     Rossiter  d.  Chester,  Crod,  the  Qneeo'seneiuieB,  Bre,  and  all  and 

1  Dong).  (Mich.)  ISi,    And  in  Lowe  b,  ever?  other  dan^rs  and  amdeata  ot  the 

Moas,  IB  ni.   477,   it   was  httd.  that  tbe  seaa.  risers,  and  navigation,  ot  whatever  ' 

receipt  bj  the  owner  if  a  part  of  a  lot  of  nature  or  kind  soever,  save  risk  of  boats, 

gnoda   in   Iraiaila,   though  it   woold    di»-  &c..  excepted,  the  plaintiff  payingfreight. 

^large  the  currier  from  all  further  liabil-  The  declaration  then  averred  a  promise  b]r 

itj  u  to  EDch  part,  would  not  so  discharge  the  defendant  so  to  convey  and  deliver  the 

kun  as  to  the  residae.  cargo,  saving  the  above  exceptions  ;  and 

(7)  Willoughhv  V.  Backhouse,  2  B.  &  alleged  as  a  breach  that  he  failed  to  do  so. 

C,  831 ;  Bavlis  e.'Uaher,  4  Ho.  &  F.  790;  Tbe  rlefendanl  pleaded,  that  the  ship  in 

Bowman  B.'^eall,  S.3  Wend.  306.  the  coarse  of  her  voyage  called  at  Cadiz, 

(r)  Gosling  B.  Higgins,  I  Camp.  451.  and  was  then  within  tbe  jurisdiction  of 
This  triB  an  action  for  the  non^delivery  of  tbe  oBlcers  of  cttstoms  there,  and  of  a  cer. 
ten  pipes  of  wine,  shipped  at  the  island  of  Uiia  court  of  Spain  (described  in  the  plea); 
Madeira,  on  board  a  vessel  at  which  tbe  that  while  the  ship  was  there,  the  goods 
defendant  was  owner,  to  he  carried  to  were,  according  to  the  law  of  Spain,  law- 
Jamaica,  aod  from  thence  to  England,  fnlly  taken  out  of  the  ship  by  the  said 
When  the  veaiel  arrived  off  Jamaica,  she  officers,  against  the  will,  and  without  the 
was  seized,  with  her  cargo,  for  a  supposed  default  of  the  defendant,  on  a  charge  of 
violation  of  the  rerenne  laws,  and  there  suspicion  of  their  beingcontrabandacconi- 
condemned ;  hat.  npon  an  appeal  to  the  iiig  to  the  htw  of  Spam,  and  were  confis- 
Frivy  Conncil  of  England,  the  sentence  of  cated  by  a  decree  of  the  said  court,  apoa 
rondemnation  was  reversed.  L'pon  these  the  charge  aforesaid.  Upon  demurrer,  the 
iMcU,  Lord  Ellrnboraagh  Md  that  the  de-  conrt  lie/a  that  the  plea  alleged  no  excuse 
fendant  was  liable,  and  must  xeek  hia  within  the  express  excentioni;  in  the  con. 
remedy  against  the  officers  uf  the  govern-  tract ;  that  the  decree  ot  conflscalJon  was 
raenl  So  in  Spence  n.  Chadwick,  10  Q.  in  itself  no  answer;  and  that  it  did  not 
B'  SIT.  which  was  assumpsit  bj  a  shipper  appear  hy  the  plea  to  have  been  incurred 
OD  a  contract  of  affreightment.  The  dec-  through  any  fault  of  the  plaintiff, 
lantioD  stated   tlurt  tbe  plaintiff   had 
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where  it  was  the  fault  of  the  owner  or  shipper  that  such  apparent 
cause  for  seizure  existed.' 

It  has  been  held  that  the  carrier  of  goods  cannot  defend  against 
an  action  for  injury  to  them,  on  the  ground  that  the  sender,  a  cor- 
poration, could  not  acquire  legal  title  to  them.(rr) 

Nor  ia  the  carrier  liable  where  the  goods  are  thrown  overboard 
from  necessity,  to  save  life  or  property ;  {«)  if  to  save  property, 
all  the  property  that  is  saved  must  contribute  to  make  up  the 
loss  under  what  is  termed  in  the  mercantile  law,  a  general 
average,  (f)     Nor  if  the   goods   perish   from   inherent  defect,  (u) 

(rr)  Fanners  Bank  v,  Detroit,  &c.  R.  swept  OTerboard  by  the  action  of  the  wind 

B-  Co.  IT  Wis.  372.  or  waves,  or  cast  into  the  sea  bycomtnanri 

(f )  Moase's  case.  IS  Rep.  63  ;  Bird  a.  of  the  maiter,  in  order  to  protect  the  ves. 

ArlL-uck.  2  Bulst.  280  :  s.  c.  S  Roll.  Abr.  sel  and  rrew,  is  not  entitled  to  the  benefit 

5G7  :  Holwemon  v.   Cole,  1  Hpeen,  9S1.  of  a  general  average.    The  cargo  od  declb 

Id  Keiirig  a.   EKgleetoo,   Aleyn,  93,  it  is  from  its  sitDHtion,  increases  the  difficulty 

said  that  fiolle,  C.  J..  ciKd  Barcroft's  case,  of  navigatiiig  the   ship,  and  ia  more  eic- 

"  where  a  bux  u[  jewels  was  delivered  to  p<»ecl  to  peril  than   that  which  is  under 

a  ferrymaa,  who,  knowing  not  what  was  cover;  ami,  if  swept  away  or  cast  ovet- 

io  it,  and   being  in   a  t«nipeiit,  threw  it  board,   the  owoer  oinst    bear   the    loss, 

ovBiboard  into  the  «aa;  and  resolved  that  without  conttjbntiou  from  the  owners  of 

he  should  auiwer  for  it."    But  tiiir.  Wil-  the  vessel  and  ihe  cargo  under  hatrhes. 

/laiN./oiiu,  ID  commenting  upun  this  case.  But  this  case  does  not  fall   within  the 

aaya:  "  Icanuot  help  auspectrngthattheie  operation  of  this  rule.    I'ropellen  area 

waa  proof  in  MiiaiMoiaiipabUntgligmr:t,  dasa  of.vessela  but  recently  iotroduced  in 

and  probably  the  castiet  was  bothimaU  the  navigatioti  of  the  lakes.to  which,  from 

and  ^^Al  enough  to  have  been  kept  'ouger  the  peculiarity  of  their  coDstiuctiou,  and 

on  board  than   oilier  goods;  for   in   the  the  general  usage   respecting  theoi,  this 

case  of  a  Graveaend  barge,  cited  on   the  general  rule  is  not  applicable.     They  are 

bench  by  Lord  Cokt,   it  appears  that  the  doulile-deckera  with   two  holds.    By  the 

pack  which  was  thrown  overboard  in  a  general  custuni  prevailing  in  reference  to 

tempest,  and  for  which  the  Iwrgeman  was  them,  goods  stowed  on  the  main  deck,  or 

held  »(M  aaticerable,  was  uf  great  value  nnJ  npper  hold,  are  regarded  as  under  hatches, 

fireal  weight ;  although  this  last  circnm-  and  as  safe  as  (hose  stowed  in  the  lower 

stance  be  omitted  by  RiAle,  whi)  says  only  hold,  or  where  the  cargo  in  onliuary  ves- 

that  a  master  of  the  vessel  bad  no  I'n/brnm-  sels   is  ouly  cousidereil   si  under  cover. 

(f(uiaA'(>c(Hi'"i'(."SeeJunesonBailiii.  108.  U'he  master  Is  allowed   by  this  general 

((')  But  the  nwnen  of  goods  shipped  dm  custom  to  stow  the  cargo  either  in  tha 

rfsot,  and  thrown  overboard  in  aatorm,  are  hold,  or  on  the  main  decl,  at  hisconveit- 

not  entitled   to  general  aver^;  nor   is  ieuce.     No  diuinction  is  made  inthe  price 

the  owner  of  the  vessel  liable  ror  them  aa  of  transportation  by  the  carrier  oi  in  ttia 

a  carrier,  in  nuch  case.    Smith  u.  Wright,  rates  ol  insurance    by   the  underwriter. 

'    I  Caines,  43 ;  Lenox  v.  ITnitad  Ins.  Co.  3  The  cariro  below  and  between  decks  is 

Johns.  Cas.  178;  The  Roweua,  Ware,  3S2,  put  on  the  same  footing.    This  universal 

Bat  in  Gillett  D.  Kllis,  II   111.  579,  where  usage,  resulting  from  the  character  of  the 

goods  stowed  on  the  main  dtck  of  a  pro.  vessel,  most  govern  the  rights  and  liabili. 

peiler  were  neceasarily  caat  overboard  in  a  ties  of  the  ownen  of  the  vessel  and  cai^o. 

tempest  liv  the  order  of  the  master,  to  The  owner  of  goods,  which  are  stowed  on 

preserve  tlie  vesnel  and  crew,  it  waa  htld,  the  main  deck  of  a  propeller,  and  nece*- 

that  the  owner  of  the  goods  was  entitled  sarily  cant  overboard  by  the  directicHi  of 

to  the  benellt  of  a  general  average.     And  the  master,   to   preserve   the  vessel  and 

per  Ttral,  C.  J. :  "  It  is  insisted  that  the  crew,  la,  therefore,   entitled  to  the  bene- 

plointiCF  cannot  claim   contribution,   be.  fit  of  a  general  average,   as  mocb  aa  the 

cause  his  goods  were  stowed  on  the  deck  owner  S.  goods  that  are   stowed  in  the 

of  the  vessel.    The  general  rule  undonbt-  hold  would  be,  under  like  clrcnmstancee.'* 

edly  is,  that  the  owner  of  the  goods  which  (u)  Fari«r  v.  Adams,  Bui.   N.  P.  69; 

are  placed  on  the  deck  of  a  ship,  and  are  Clark  v.  Barnwell,  IS  How.  37a, 

>  But  see  Kilt  V.  OM  Colony,  &e.  Ry.  Co.  117  Haw.  S91.  See  also  oaf*,  p.  •  l«L 
«nd  note  <rr). 

214 


)vGoo<^lc 


CH.  zl]  bailubnt.  *  204 

*oor  if  the  owner  or  shipper  has  been  negligent  or  *203 
fnndulent  in  not  disclosing  the  peculiar  nature  of  goods 
requiring  peculiar  care,  hj  the  want  of  which  care  they  have 
perished  or  suffered  injury,  (v)  But  the  carrier  is  bound  to  take 
all  such  reasonable  care  of  goods  as  he  knows  or  should  know  to 
be  necessary  for  them. 

If  the  carrier,  on  the  ground  of  his  liability  for  damages  to  the 
goods  he  undertook  to  transport,  pays  for  such  damages,  it  is 
equivalent  to  a  delivery  of  them  in  safety,  and  re-establishes  his 
cUim  for  fre^ht(u') 


WHEBZ  A  THIBD   PABTY   CLAIMS  THE  GOODS. 

One  question  in  regard  to  the  carrier's  obligation  to  deliver 
goods' to  the  shipper  or  consignor,  has  been  much  agitated,  and 
perhaps  is  not  quite  settled.  It  arises  in  the  case  of  another 
party  claiming  the  goods  as  owner,  and  taking  them  in  that  char- 
acter from  the  carrier.  Will  such  taking  excuse  the  carrier  for 
noQ-delivery  ?  If  the  goods  are  demanded  from  him  by  a  third 
party  on  this  ground,  can  he  deliver  the  goods  and  justify  his  con- 
duct? It  is  quite  certain  that  the  carrier  cannot  himself  raise 
the  question  of  title  in  a  third  person,  and  on  that  ground  refuse 
delivery  to  the  party  originally  holding  them,  (x)  And  it  is 
undoubtedly  the  general  rule,  that  the  carrier  cannot  deny 
'the  title  of  the  party  from  whom  he  has  received  the  *204 
goods  for  transportation.  In  general,  no  agent  can  defend 
against  the  action  of  his  principal,  by  setting  up  the  jus  tertii  in 

(d>  Edward!  r.  Shemtt,  I  Bast,  604;  deliver   them    accordln);   to  order.     An 

Tttcbbnrne  r  Wbite,  1  Sen.  145;  Batton  indemnity  was  given;  and  the  goods  noc 

V.  Dqdotbh,  4  B.  £  Aid.  31.  being   delivered  according  to  order,  [he 

^10)  Hammond  v,   HcClnrea,   I    Bay,  part^  by  whom  they  were  delivered  to  the 

101.  earner  brought  an  action  against  the  car' 

(xi  AnOD..  cited  in  Lacloneh  s.  Towle,  rier.  The  learned  jndge  wonld  not  per- 
3  Eap.  114.  Tbiswasacaae  tried  before  mit  him  tosetupauj  queetionof  property 
Mr.  JoBtice  GaJd,  and  waa  lo  the  follow-  out  of  the  plaintiff ;  and  htld  that  he,  hav- 
ing effect.  A  carrier  had  a  parcel  of  ing  received  tbe  goodafrom  him,  wan pre- 
good*  delivered  to  him,  to  be  carried  from  clnded  from  questioning  his  title,  or  show. 
MaidMoDe  to  London.  While  the  goods  ing  a  property  in  anv  other  persun.  And 
lav  at  hia  warehonae,  a  perton  came  there  Lord  Kfai/on,  before  whom  the  oam  wu 
«M  laid  the  goods  were  hia,  and  claimed  cited,  admitted  it  to  be  law.  See  also 
Ihem  from  the  carrier ;  the  carrier  said  he  aiUe.  p.  •  14!,  note  (r),  and  Great  Western 
coold  not  deliver  them ;  but  that  if  he  was  B.  B,  Co.  v.  McCumas,  33  111.  185. 
~     1  hs  wonld  keep  them,  and  uol 
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his  own  favor,  (y)  On  the  other  hand,  if  the  carrier  delivers 
them  to  a  third  part;,  and  it  can  be  shown  in  an  action  against 
him  that  this  third  party  was  the  actual  and  lawful  owner,  and 
that  the  plaintiff,  who  delivered  the  goods  to  the  carrier,  had  no 
right  to  them  whatever,  this  certainly  is  a  sufficient  defence,  (a) 
It  is  held,  in  general,  that  if  he  does  not  yield  to  an  adverse  claim 
.   by  a  third  party,  he  is  liable  to  an  action,  in  case  the  title 

*  205   of  •  this  party  be  good,  (a)    The  carrier  may  have  his  in- 

terpleader in  equity  to  ascertain  who  has  the  right ;  but 
it  is  not  easy  to  see  what  adequate  means  of  self-protection  be  has 
at  common  law.     And  yet  be  should  be  permitted,  in  some  way, 

(tr)  DickolBOD  v.  Knowles.  3  Madd.  47  ;  come  irrongfallj  by  them,  eithei  hy  hav- 

Myfer  it.  Filzpatrick,  6  Mad.  &  G.  360;  ing  takeo  them  tortiouBly  or  felonionaly 

DfxtoD  B.  Hammoncl,  !  B.  &  Aid.  SIO;  from  the  owner ;  then  the  bailee  thereby 

Boliena  i:  Ogilbv,  9  Price,  369 ;  HatdiDBu  became  a  participant  io  the  fraud  or  the 

V.  Wilkock,  9  Uing.  382,  □,  (a) ;   Batea  e.  feloo  v,  and  it  woatd  be  abhorrent  to  every 

Stanton,  1  l)aer,  7!J.  principle  of  jostice  that  he  should  be  pto- 

(:|  Thia  was  settled  after  much  con-  tected  under  auch  circnm stance!  against 

aideration,  in  King  t'.  llichards,  fi  Whart.  the  demand  or  claim  of  the  owner.    This 

418.    The  defendants  in   that  caie  were  promise,  however,  of  the  bulee   is  laid 

common  carriers  of  j^oods  between  Kew  to  be  binding  on   him  only,  and   ia  not 

York  and  Philadelphia,  and  had  signed  a  such  as  his  personal  repreeeutatives  are 

receipt  of  certain  goodx  as  received  of  A.  bound  to  regard  ;  and  tlie  reaaon  nssignod 

which  they  promUed    to  deliver  to   his  for  this  ia  becanse  the  goods  liave  come 

order.     In  trover  by  the  indorsees  of  this  to  their  poases^iun    by  operation  of  Ikw. 

paper,  who  had   made  advances  on   the  This  doctrine,  if  it  were  to  be  allowed, 

goods,  it  was  hfld,  that  Che  defendants  would  certainly  be  singularly  auomaloua, 

might   prove  that  A  had  no  title  to  the  and    unlike,   in    its    effect,  to  any   other 

goods;    that  they  had  been  frandnlentl;  promise   recognized   by  the  law  as  binil- 

obtaiiied    by    him  from    the  true  owner;  mg."     See  alao  Bates  c.  Stanton,  1  Doer, 

and  that  upon  demand  made,  they  had  T9.    The  doctrine  of  the  text  is  fully  sdb- 

deliveied  them  up  to  the  latter.    Krnntdg,  tuned  in  the  case  of  Sheridan  c.  The  New 

J.,  said :   "  It  is  saiil  that  it  would  be  a  Qna^  Co.,  93  Eng.  C.  L.  618.    In  giving 

breach  of  tmst  or  an  act  of  treachery,  ou  the  judgment  of   the   court,   Wi/Itt,  J,, 

the  part  of  the  tiailee,  to  deliver  the  goods,  sayat    "The  defeadanla    were   (.■ommon 

even  on  demand,  to  the  true  owner,  not-  carriers  and   therefore  bound   to  receive 

withstanding  he  has  received  them  from  the  goods  for  carriage.    They  could  make 

a  wrong-doer,   becanse   he   promised    to  no  mqniry  as  to  the  ownership.    They 

reotore  the  goods  to  such  wrong-doer.     If  have  not  voluntarily  raised  the  question  ; 

the  bailee  in  such  case  receive  the  goods  it  was  raised  br  the  demand  of  the  real 

from   the  bailor    inuocentty,  under   the  owner  before  the  defendauta  bad  parted 

impreesiou  made  by  the  bailor  tliat  he  ia  with  the  goods.    The  law  would  have  pro- 

the  owner  thereof,  or  has  the  right  to  dia-  tected  them  against  the  real  owner  if  they 

pose  of  them  iu  the  manner  he  ia  doing,  had   delivered  the  goods  in  pDieoance  of 

and  therefore  promiseB  to  retnm  the  goods  their  employment,  without  notice  of  bis 

to  the  bailor,  it  ia  very  obvious  that  such  claim.     It  ought  equally  to  protect  (hem 

a  promise  ought  not  to  be  raganled  as  against  tfae;iseui^oowuer,from  whom  tfaey 

binding,  because  obtained  through  a  false  could  not  refuse  to  receive  the  goods,  in 

impreesroQ,  made  wilfully  by  the  bailor ;  the  present  event  of  the  real  owner  claim- 

ano  truth,  which  lies  at  the  foundation  of  ing  the  goods,  and  their  being  given  op 

justice,  as  well  as  all  moral  excellence,  to  him.      See  also  The  Idaho,  93  U.  8. 

would  seem  to  require,  in  every  such  case,  6T& ;   Voung  v.  East  Alabama  Ky.  Co.  SO 

that  the  goods  should  be  delivered  up  to  Ala.  100;   American   Ex.  Co    v.  Green- 

tbe  true  owner,  especially  if  he  demand  faalgh,  BO  111.  68;  Wolfe  n.  Missouri  Pac 

the  same  instead  of  the  wrongful  bailor.  Ky.  Co.,  97  Mo.  473 ;  Western  Trans  Co. 

But  if  the  bailee   knew  at  the  time  he  k.  Barber,  65  N.  Y.  544 ;  Wells  c.  Amert- 

received  the  goods,  and  made  the  promiaa  can  Kx.  Co.,  bi  Wis.  S3. 
to  redeliver  them  to  the  bailor,  with  a         <<i)  Wilson  n,  Anderton,  1   B.  &  A^ 

fiew  to  favor  the  bailor,  that  the  lUter  had  400.    And  aee  cases  in  pr«ceding  DOteL 

216 


jiGooi^lc 


CH.  S.]  BAILHENT.  *  206 

to  demand  Becnrity  of  the  party  whose  title  seems  to  him  the 
bett«r,  aad  to  whom  be  is  therefore  willing  to  give  the  goods. 
And  whenever  security  is  refused,  there  should  be  no  recovery 
against  him,  ualess  the  better  title  of  the  person  claiming  the 
goods  was  obvious  and  certain,  or  there  were  other  cirenmetaDcea 
indicating  that  the  carrier  had  not  acted  with  entire  good  faith 
or  proper  discretion.  But,  in  the  present  state  of  the  authorities, 
it  seems  that  if  the  carrier  be  called  upon  by  such  antc^onistic 
claimants,  he  must  decide  between  them  at  his  own  periL 

If  the  goods  are  stopped  in  trarintu,  this  would  involve  ques- 
tions which  could  be'  answered  only  by  the  law  of  "  stoppage  in 
trajuilu,'  which  is  elsewhere  considered.^ 


•SECTION  XI.  •206 

COMPKHBATION. 

This  is  sometimes  fixed  by  law ;  as  for  incorporated  companies, 
terries,  etc.  Where  it  is  not  so  fixed,  the  carrier  may  determine 
it  himself.  But  having  adopted  and  made  known  a  usual  rate,  he 
is  so  far  bound  by  it,  that,  on  tender  of  this  rate,  he  must  receive 
the  goods,  and  can  recover  no  more  if  they  are  not  prepaid  and 
he  carries  them ;  and  whether  it  be  fixed  by  law,  or  by  his  own 
established  usage,  it  must  be  applied  equally  and  indifferently ; 
all  persons  being  charged  the  same  price  for  carriage  of  the  same 
quantity  of  similar  goods  for  the  same  distance.  (6)  ^  Where, 
however,  it  is  not  fixed  by  law,  the  carrier  may  change  it  at  bis 
discretion,  and  all  parties  are  bound  who  have,  or  might  have, 
but  for  their  own  fault,  seasonable  knowledge  of  such  change 
If  the  hire  to  which  he  is  entitled  be  not  paid,  he  is  not  bound 
to  deliver  the  goods ;  and  if  he  now  retains  them  in  his  warehouse 

(1)  S«e  ante,  p.  'ITS,   note   (Jc).     It  CMi  majntala  no  ftctioD  for  their  carriage 

nemt  tbu  althuaKh  a  tarriei  need  Dot  nntil  the  gooda  are  delivered.    Barnes  i>. 

nreire  goods  aDtil  the  price  of  caniace  MaishaU,  14  E.  L.  &  E.  4S ;  a.  c.  IS  Q.  B. 

i>  paid,  jet  if  be  does  «o  receive  them  he  T8S. 

'  It  was  held  that  trnitee  proceM  woold  He  against  a  common  carrier,  hartng  in 
iu  pooesaien  within  the  State  a  sealed  package  of  money  in  coarse  of  tntDBportation 
to  the  defeudant.  Adams  d.  Scott,  lOt  Maiu,  164.  But  in  Illinois  Ceutral  R.  R.  Co. 
r  Cobb,  tS  111.  40i,  it  was  held  that  whatever  might  be  the  atae  as  to  goods  l^ing  ill 
■  depot,  gooda  actasll;  being  transported  could  not  be  i^nished. 

'  Where  rates  of  freight  are  fixed  by  statnte,  an  Dnlawfnl  excess  paid  noder  protest 
csD  be  recoTered  back  with  interest,  although  at  the  time  the  Bctioa  is  broaght  the 
ttstiue  has  been  repealed.    Graham  e.  Chicago,  &&  B.  Co.,  53  Wis.  473.  —  K. 
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or  place  of  business,  he  is  liable,  in  case  of  loss  or  injury,  only 
for  oegligence.  His  liability  is  no  longer  that  of  a  common  car- 
rier, but  that  of  a  depositary  for  hire  or  gratuitously,  as  the  case 
may  be ;  (c)  for  he  now  holds  the  goods  by  virtue  of  the  right  we 
shall  now  proceed  to  consider. 


SECTION  xn. 

OF  THE  LIEN   AND  AQENCT  OF  THE  CABRIEB. 

Whether  a  private  carrier  has  a  lien  on  the  goods  for  his 
freight,  is  not,  as  we  have  already  said,  determiued  by  the 
"  207  •  authorities.  Generally,  perhaps,  it  has  been  considered 
that  one  of  the  distinctions  between  the  private  carrier  and 
the  common  carrier  is,  that  the  first  has  no  such  lien,  while  the 
latter  has,  and  has  bad  for  centuries,  (d)  No  part  of  the  law  of 
bailments  is  more  firmly  established  than  that  the  common  car- 
rier has  this  lien.  He  may  not  only  refuse  to  carry  goods  unless 
the  freight  is  paid  to  him,  but  if  he  carry  them,  and  the  freight 
ie  withheld,  he  may  retain  the  goods,  and  obtain  his  freight  from 
them  in  any  of  the  ways  in  which  a  party  enforces  a  lien  on  per- 
sonal property,  (e)  But  a  common  carrier  can  acquire  no  lien  on 
goods  belonging  to  the  United  States  Qovernment  for  services 
rendered  in  transporting  such  goods.  (^'  And  while  he  holds 
goods  on  this  ground,  they  are  not  at  his  risk  83  a  common  car- 
rier, for  he  is  responsible  only  as  any  other  party  who  holds 
property  as  security  for  debt' 

(c)  ToDDg  V.  Smith,  3  Dftnft,  91.    See  othu  penon  liable  for  the  cliarge.    Bm- 

ante,  p.  ■SOU,  note  (m).  lej  v.  Qmnt,  22  Vt.  464;  Forth  t.  Simp- 

Id)  SkJDDer  v.  Upehaw,  3  Ld.  Ravtu.  K>n,  13  Q.  B.  689;  Bigelow  v.  Heaton,  0 

752 ;  Hunt  p.  HaakaU,  2+  Me.  339  ;  H»J-  HiU  (N.  YX  43 ;  B.  c.  4  I>enio,  496.    Bnt 

ward  V.  MiddletoD,   1   Mill*,  Ccrnat.  ISG;  aemUe.per  fiearji%.  J.,thBttbE  lieo  ma^ 

Ellis  u.  JBinM,  5  Ohio,  88;  Bowman  ir.  be   retained  dfWr  deliverj  by  the  hgn^ 

Hilton,  11  Uhio,  303;  Fullsr  n.  Bradley,  ment  of  the  pllTtiee.     Id     And   it  u  Mi 

3S  I'a.  120.  held  in  Sawder  v.  Fioher,  32  Ma.  9S.     So 

{t)  See  HoDt  v.  Hnekell,  34  Me.  339 ;  if  a  carrier  ba  induced  to  deliver  goods  to 

Fox  D,  McGregor,  U  Barb.  41.  —  A  relia-  the  coDsirnee,  by  a  false  and  fmadnleut 

qDishment  of  powieiiFiaii  bj  a  carrier,  or  promiee  ol  the  latter  that  lie  will  par  the 

other  person  who  bne  a  lien  on  property,  is  freight  as  noon  as  the}'  are  rewived,  the 

an  abandonment  oF  the  lien.    By  a  transfer  delivery  will  not  amount  to  a  waiver  of 

of  the  poaeeseloa,  the  holder  is  deemed  to  the  carrier's  lieu,  bnt   he  may  disaffirm 

yield  ap  the  xecnrity  be  has  by  means  of  the  delivery,  and  sne  the   consignee  in 

the  custody  of  the  propertv,  and  to  tnut  replevin.    Bigelow  o,  HeMon,  lupra, 
only  to  the  reepoosibility  of  the  owner  or         {/j  Dniolc  v.  Ootnuui,  I  Minn.  301. 

1  The  statement  in  the  text  may  be  donbted.    Union  Fac  Rj.  Co.  d.  United  Slatei, 
2  Wyo.  no, 

'  Georgia  B.  R,  &c.  Co.  v.  Mntnth,  SS  Oa.  343. 
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All  liens  may  be  abaDdoned,  or  waived,  or  loBt  And  it  has 
been  held  that  a  refusal  by  a  bailee  to  give  up  the  goods  without 
giving  his  lien  as  a  reason,  is  a  waiver,  (g)  And  a  lien  may  be 
lost,  as  by  a  repeal  of  the  statute  creating  it,  without  afiecting 
the  contract.  (A.) 

It  has  been  questioned  whether  a  common  carrier,  who  carries 
goods  of  a  party,  but  without  hia  order  or  knowledge,  can  main- 
tain a  lien  for  the  freight.  Generally  the  owner  would  have  the 
right  to  refuse  such  service,  and  to  require  that  the  goods  should 
be  replaced,  or  he  might  have  his  action  for  intermeddling 
with  his  property.  But  it  the  facts  were  such  as  to  •  leave  •  208 
to  the  owner  only  the  option  between  receiving  his  goods  or 
rejecting  them,  must  he  either  refuse  the  goods,  or  by  accepting, 
give  the  carrier  all  the  rights  which  he  would  have  had  if  he  had 
himself  placed  them  in  the  hands  of  the  carrier  ?  If  a  thief  in 
Albany  steals  one  hundred  barrels  of  fleur  from  an  owner  who 
intends  to  send  it  to  Boston,  and  the  thief,  tor  his  own  purposes, 
sends  it  by  railroad  to  Boston,  and  there  the  owner's  agent  dis- 
covers the  flour,  and  recognizes  it  by  marks  and  numbers,  caa  the 
owner  or  the  owner's  agent  get  possession  of  the  flour,  only  by 
paying  the  freight,  and  so  discharging  the  lien  of  the  railroad  ? 
It  a  service  has  been  distinctly  rendered  to  the  owner,  and  he 
accepts  that  service  and  holds  the  benefit  of  it,  on  general  princi- 
ples he  must  pay  for  it  Whether  that  rule  would  apply  here 
would  depend  upon  the  peculiar  circumstances  of  the  case.  But 
if  it  would,  it  does  not  follow  that  the  carrier  is  entitled  to  his 
lien.  He  may  have  a  rightful  claim  for  freight,  which  he  may 
otherwise  enforce,  but  still  have  no  lien  for  it  on  the  goods  trans- 
ported. If  the  lien  of  the  common  carrier  he  connected  with 
hia  peculiar  obligation  to  carry  for  all  who  ofier,  (t)  and  his 
peculiar  responsibility  as  an  insurer  against  everything  but  the 
act  of  Qod  or  the  public  enemy,  these  three,  the  lien,  the  obliga- 
tion, and  the  responsibility,  existing  only  together,  and  in  depend- 
ence on  each  other,  then  it  would  follow  that  he  has  no  such  lien, 
□nless  he  was  under  a  legal  obligation  to  c&vry  the  goods  for  the 
thief.  Such  an  obligation,  in  the  present  extension  of  our  inter- 
nal interchange  of  property,  and  with  the  existing  facilities  of 

(q)  Dom  V.  MoTBwood,  10  Barb.  183 ;  by  which  a  partj,  who  was  eaaptlUd  to 
Iluiiia  D.  Phelpi,  7  lnd.  SI ;  Adami  Ex.  receive  the  frooda  of  another,  wag  also  en- 
Co.  B.  Harria,  tSO  Ind.  73.  titled  to  retain  them  for  hia  indemnity ; 

(i|  Lambard    a.    l^he,   33    Me.   141;  thnacarrien  and  jnnkeepen  had.  by  the 

Bangor  i<.  Godinft.  35  Me.  73.  common  law,  a  lien    on  the    m^x^a   sn- 

(O  "The  doctriae  of  lien  ori^nated  trnsted   to  their  charge."    Bmith,  Mure, 

in  certain  principles  of  the  common  law,  Law,  558. 
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locomotion,  would  make  the  common  carrier  tbe  most  efficieDt 
assistant  of  the  thief.  We  cannot  doubt  that  he  may  always 
inquire  into  the  title  of  one  who  offers  him  goods ;  that  he  must 
BO  inquire  if  there  be  any  facts  which  would  excite  suspicion  in  a 
man  of  ordinary  intelligence  and  honesty ;  and  that  if  the  person 
offering  the  goods  is  neither  the  owner  nor  his  authorized  agent, 
the  carrier  is  under  no  obligation  to  receive  and  carry  them. 

*  209  And  then  again  it  follows,  *  that  if  he  carries  goods  for  one 

who  is  neither  the  owner  nor  his  agent,  he  carries  what  he 
was  under  no  obligation  to  cany,  and  therefore  cannot  maintain 
his  carrier's  lieu  for  the  freight  This  conclusion  seems  to  us,  on 
the  whole,  most  comforftiable  to  the  prevailing  principles  of  law, 
and  to  tbe  actual  condition  of  the  carrier's  business  in  this 
country,  and  to  the  present  weight  of  authority. (j*) ' 

{J )_  Thin  qaestioD  has  been  consider-  ing  the  goods  in  the  praseMiOD  of  the  oar- 
ftbly  discussed  within  the  last-tf-w  yean,  rier,  demanded  them  of  him,  npoa  wbicli 
We  have  already  seen  that  aa  innke^er  the  carriei  refused  to  delirer,  wilhoat 
in  such  a  case  has  a  lien.  See  tinr<,  heiogpaid  fur  the  carriage.  The  owner 
p.  *  1S6,  Dote  (u).  See  also  Fitch  t>.  New-  broDKnt  trover,  and  it  was  held,  that  the 
berry,  I  Dougl.  (Mich.)  I,  where  the  coort  c&rrier  might  jnstify  delaiuinK  the  goodii 
says'  "There  is  an  obvious  ffroond  of  against  the  right  owner  for  the  carriage, 
distinction  between  the  cases  (S  atrrging  tat  when  A  brought  them  to  him  he  wan 
goods  by  a  coinmod  carrier,  and  the  fnr-  obliged  to  receive  them  ood  carrv  them ; 
nishiog  kttping  for  a  horse  by  an  inn.  and  therefore,  since  the  law  compelled  him 
keeper.  Id  the  latter  case  it  is  equally  to  carry  them,  it  would  give  him  a  rem- 
for  the  btnefit  of  the  owner  to  have  his  edy  for  the  premium  doe  for  the  carriage, 
horse  fed  by  the  innkeeper,  in  whose  CDS-  The  decision  evidently  met  with  the  ap- 
tody  be  is  placed,  whetber  left  by  the  proval  of  Lord  Z/o/t.  Od  the  authority  of 
tbief,  or  by  himself  or  agent;  in  either  this  case,  tbe  opinioD  seems  generally  to 
case  food  is  necesBary  for  the  preserve-  have  prevailed  in  the  professiou  and. 
tion  of  his  horse,  and  the  inukeeper  con-  among  text-writers,  that  innkeepers  and 
fers  a  ben^  Dpun  the  owner  by  feeding  common  carriers  stand  upon  the  same 
Mm.  But  can  it  be  said  that  a  carrier  ground  in  this  respect.  SeeKing  v.  Uich- 
eonfera  a  benefit  on  the  owner  of  goods  ards,  6  Wliart.  433.  Bnl  several  lal« 
by  sairying  them  to  a  place  where,  per-  cases  seem  to  have  established  the  con- 
haps,  be  never  designoil,  and  does  not  trary  doctrine,  in  this  countr}'  at  least,  id 
wish  them  to  go !  Ur  as  in  this  cAae,  is  accordaoce  with  what  we  bare  stated  in 
the  owner  of  goods  benefited  by  having  the  text.  The  first  case,  since  time  of  tbe 
them  taken  and  transported  by  ont  trans-  Exeter  carrier,  in  which  this  question  has 
porCation  line,  at  their  own  price,  when  he  been  directly  considered,  is  Fitch  u.  \ew- 
had  already  hired  and  paid  another  to  berry,  1  Duagl  (Mich.)  I,  already  cited. 
carry  them  at  a  Un  price  ?  "  The  first  In  thst  case,  the  plaintiffs,  by  their  agents, 
case  in  which  the  same  question  arose,  in  shipped  goods  at  Pott  Kent,  ou  Lake 
regard  to  a  carrier,  is  ttiat  of  the  Exeter  Champlaiu.  consigned  to  themselves  at 
carrier,  cited  bv  Lord  Uait,  in  York  v.  Marshall,  MichiKau,  care  of  H.  C.  &  Co., 
Grenangh,  2  lA.  Kajm.  S6G.  There  it  Detroit,  by  the  New  York  and  Michtgau 
appeared  that  one  A  stole  goods,  and  de-  line,  who  were  common  carriers,  and  with 
livered  them  to  the  Exeter  carrier  to  be  whom  they  bad  previously  contracted  for 
carried  to  Exeter.    The  right  owner  find-  the  transportation  of  the  goods  to  Detroit, 

'  A  carrier  receiving  goods  from  a  tortious  holder  has  no  lien  against  the  owner. 
Vanghau  o.  Providence,  &c.  R.  R.  Co.  13  R.  1, 578  :  but  where  the  carrier  has  received  the 
goods  from  an  agent  whom  tbe  owner  has  clothed  with  apparent  authority  to  deal 
with  the  goods,  the  carrier  has  a  lien.  See  Co  this  effect.  Patten  v.  Union  Pacific  Ry. 
Co.  39  Fed.  Kep.  590;  Denver,  &c.  By.  Co.  v.  HiU,  13  Col.  33 ;  Whitney  u.  Bockford, 
.,,.,.     ^ -aMass.  1^,199;  Vanghane. 
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*It  ia  settled  that  when  the  carrier  cannot  find  the  con-   *210 
signee,  or  learns  that  he  is  a  swindler,  and  would  cheat 

•ad  paid  the  freight  in  advaace.    Dnrine  ihow  that  the  real  owaer  wai  nmclnded, 

their  tnnnt,  and    before    the;  reachM  by  a  bill  of  ladiue  not  given  by  himself, 

Bnffalo,  the  guode  came  into  the  po*B««-  but  by  some  third  peT»aii,  errooeonaly  or 

•ton  of  carriers  doiog  bmineas  under  the  fraudulently.      If   the   owner   lotei   hi* 

name  of  the  Merchants  Line,  irithout  the  property,  or  is  robbed  of  it,  or  it  ii  sold 

knowled^  or  assent  of  the  plaintiffs,  aod  or  pledged' without  his  consent,  by  one 

were  by  them  transported  to  Detroit,  con-  who  hat  only  a  temporary  right  to  its 


signed  by  H.  1'.  t  Co.  of  Bnffalo  to  the  by   hiring  or  otherwise,    or    a   qualified 

care  of  the  defendants,  and  delivered   '"     .»!.-_- 

ere  personally  i(_ 

rant  of  the  manner  in  which  they  came  npoD  it,  the  owner  can  fallow  and  reclaim 


e  defendants,  and  delivered  to    poaaessioi 
tbe  defendants,  who  were  personally  igno-    for  tr&nsj 


into  tbe  poaaeraioa  of  the  Merchants  Line,  it  in  the  poesession  of  any.  person,  h 
add  of  the  mntract  of  the  plainliSs  with  over  innocent.  Upon  this  settled  and 
theNew  YorJEandMIchiganllneialthoiiKh  DDirersal  principle,  that  do  mim's  prop- 
(bey,  and  also  U.  P.  &  Co.,  irere  agents  lor  erty  can  be  taken  from  him  without  hi* 
and  part  owners  in  the  Merchants  Line,  conaeat,  express  or  implied,  the  books  are 
Tbe  defendants  being  warehonaemen  aad  full  of  casee,  many  of  them  bard  and  die- 
forwarders,  received  the  goods  and  ad-  tressing  casea,  where  honest  and  iuuocent 
TSnced  the  freight  upon  them  from  Troj,  persons  have  purchased  goods  of  others, 
N.  T.,  to  Detroit.  On  demand  of  Che  apparently  the  owners,  and  often  with 
goods  by  the  plaintiSs,  the  defendants  strong  evidence  of  ownership,  bat  who 
lafnawJ  to  deliver  them  nntil  the  freight  yet  were  not  the  owners,  and  tlie  par- 
•dYVnced  by  them,  and  their  charges  fur  chasers  have  been  obliged  to  surreuder 
receiving  and  storingthe  goodswcre  paid,  the  goods  to  the  trne  owners,  thongli 
claiming  a  lien  on  the  goods  for  sach  wholly  without  rem^y  for  the  money 
freight  and  charges.  The  plaintiffs  there-  paid.  There  are  other  hard  and  distress- 
npoo  bioDght  replevin;  and  the  court,  me  cases  of  advances  made  honestly  and 
after  much  consideration,  Acfrf,  that  the  fairly  by  anctioneets  and  commisaion  mer- 
plaintilfs  were  entitled  to  the  poasenion  chants,  npun  a  [iledge  of  goods  by  persona 
of  the  goods  withoat  payment  to  the  de-  apparently  having  the  right  to  pledge, 
fendant  of  such  freight  and  charges,  and  bat  who  in  fact  had  not  any  gnch  right, 
that  the  defendants  had  no  lien  for  the  and  the  pledgees  have  been'  aubiecteu  to 
satne.  This  decision  is  Bupported  by  the  the  loss  of  them  by  the  claim  of  the  right- 
case  of  Van  Buskirk  r.  Purrington,  a  ful  owner.  These  are  hazards  to  which 
Hall,  561.  There  property  was  sold  on  a  persons  in  bosiaess  are  coutinaatly  ex- 
eouditiou.vith  which  the  bnyer  failed  to  posed  by  the  operation  of  this  universal 
eomply,  and  shipped  the  goods  on  board  principle,  that  a  man's  property  cannot  ha 
the  defiDdant'B  vessel.  Un  the  defend-  taken  from  him  withoat  his  consent. 
ant's  reWsal  to  deliver  the  goods  to  the  Why  sbonld  the  carrier  be  eitempt  from 
owner,  he  brought  trover,  and  wasallowed  the  operation  of  this  universal  princi|>le  1 
to  recover  the  value,  altlioueh  the  defend-  Why  ihonld  not  the  principle  of  cacta. 
ant  insisted  on  his  right  of  lien  for  the  emptor  apply  to  him  ?  'I'he  reason,  and 
freight.  See  also  CoUman  v.  Collins,  3  the  only  reason  given,  is,  that  he  is  obliged 
HaU,  M9.  The  same  point  arose  directly  to  receive  goods  to  carry,  and  should 
ID  tbe  case  of  Robinson  v.  Baker,  5  Cosh,  therefore  have  a  right  to  detain  the  good* 
137,  in  which  Flttchtr,  J.,  after  reviewing  for  his  pay.  But  he  is  not  bound  to  re- 
aad  commenting  upon  the  authorities  ceive  goods  from  a  wrong-doer.  He  is 
which  we  have  cited,  says;  "Thus  the  bound  only  to  receive  goods  from  one 
case  stands  npon  direct  and  e^tpress  an-  who  may  riKhtfully  deliver  them  to  him, 
thoritiea.  Uowdoeait  stand  npou  general  and  be  can  look  to  the  title,  as  well  as 
priDcipteal  In  thecase  of  Saltasn.  Ever-  persons  in  other  pursuits  aod  aituations 
eU,  aO  Wend.  367,  875,  it  is  s)ud  :  'The  in  life.     Nor  is  a  carrier  bonnd  to  receive 


oar  law  of  r 


divested  of  his  property  with-  in  all  cases  secure  th^  payment  of  the 

ont  his  consent,  and,  consequently,  that  carriage  in  advance.    In  the  case  of  King 

even  the  honest  purchaser  under  a  defec-  v.  Richards,  V  Wbart.  418,  it  wns  decided 

tive  title  cannot  hold  against  the  true  pro-  that  a  carrier  may  defend  himself  from  a 

prietor.'    There  is  oo  case   t»  be  foand,  claim  for  goods  by  the  person  who  de- 

OT  any  reason  or  analogy  anywhere  eug-  livered  them  to  him,  on  the  ground  that 

geated  in  tbe  booka,  which  wonld  go  to  the  bailor  was  not  the  true  owner,  and 
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the  consignor,  tie  is  bound  to  protect  the  ovner  and  consignor, 
and  for  that  purpose  to  hold  the  goods,  or  store  them  in  some 

proper  waj  for  his  use.  (k)  And  so  he  is  if  the  consignee 
•211   refuses  to  receive  *the  good8.(/)    He  would  be  bound  to 

give  notice  to  the  consignor  only,  if  that,  under  the  cir< 
cumstances,  would  be  reaaonahle  care ;  and  this,  it  would  seem,  is 
a  question  for  the  jury,  (m) 

The  cBFiier  may  also  be  a,  factor  to  sell  for  the  owner;  and' this 
hy  express  instructions,  or  by  asage  of  trade  (n)  When  this  is 
the  case,  after  the  carrier  has  transported  the  goods,  and  is  en- 
gE^ed  in  his  duty  as  a  factor  for  sales,  be  is  responsible  only  as 
a  factor,  OF  for  hia  negligence  or  default,  .and  not  as  a  carrier. 
But  after  he  has  sold  the  property,  and  has  received  the  price 
which  he  is  to  return  to  the  owner,  his  responsibility  as  a  carrier 
revives,  and  in  that  capacity  he  is  liable  for  any  loss  of  the 
money,  (o) 

tbenfore  not  entitled  to  the  good*.    Ths  were  merely  facton  they  are  not  roiiponii- 

common    carrier  ia    roiponiiDle  for  tbe  ble  j  if  they  irere  carriers  the  reverse  moat 

wrong   delirery  of   Eoods.  though  iono-  be  the  case.    Had  the  floor  been  lost  in 

ceDtlr  done,  npon  a  forged  order.     Whj  the  descendiog  voyage  by  a  siinilBr  acd- 

■bonld  DOt  his  obli^iou  to  receive  goooi  dent,  there  could  be  no  donbt  whateret 

exempt  him  from  the  necewity  of  deter-  of  the  deteiidaDt»' liability ;  Ihej  were  cer- 

minin);  the  rieht  of  the  person  to  irhom  tainly  tranBporttng  it  in  the  character  of 

he  delirert  the  gooils.  u  1*^11  u  from  carriers,    Uo  their  arrival  at  the  port  of 

the  neceanity  of  deterniiniag  the  right  of  destination,  and  landing  the  floor  then, 

tbe  peraons  from  whom  he  receivea  the  this  character  ceased,  and  the  duty  of  fac- 

gooiu."  tor  commenced.    When  the  floor  was  sold, 

(k)  SterensoD  r.   Hart,  4  Bing.  476  j  and  the  specific  money,  the  proceeds  of 

Dafi  t>.  Bndd,  3  Bt.  &  B.  177.  sale,  separated  fiom  other  monej-a  in  the 

(/)  Croach  v.  G.  W.  B.  Co.  a  Bnrl.  &  defendants'  hands,  and  set  apart  for  tho 

N.  491.  plaintiffs,  was  on  its  return  to  them   by 

(m)  HndtOD  v.  Baxendale,  3  Uorl.  &  the  same  boat,  the  character  of  carrier  r«- 

K,  GTS.  attached.     The  retom  of  the  proceeds  by 

<r)  Stone  u.  Waitt,  31  Me.  409  ;  Wil-  the  same  vessel  is  within  the  aiJfe  of  the 

llamlB,  Nichols,  13  Wend,  as ;  The  Waldo,  receipt    and  of  the   osage  of  trade,   as 

Daveis,  161.  proved,    and   the  freight    paid    may   be 

(d)  Thos,  where  the  owners  of  a  st«am-  deemed  to  have  beeD  axed  with  a  view  to 

boM,  which  ran  npon  the  Ohio  River,  took  the  whole  coarse  of  the  trade,  embmcing 

Erodnce  to  be  carried  and  sold  by  them  a  reward  for  all  the  duties  of  tronsportft- 
>r  a  certain  freight,  and  were  bringing  tion,  sale,  aad  retom.  If  the  defendants, 
back  in  the  same  vessel  the  money  which  instead  of  bringing  the  money  home  in 
they  obtained  oo  the  ssle  of  the  produce,  their  own  Teasel,  had  sent  it  on  freight 
when  ths  vessel  and  the  money  were  acci-  by  another,  there  woold  have  been  to  the 
dentally  conaomed  by  flre;  it  was  htld,  pluntiffs  the  responsibility  of  a  carrier, 
that  onder  the  nsage  of  trade  in  the  and  there  ooght  oat  to  be  leM  if  they 
western  waters,  they  were  acting  as  cam-  chose  to  bring  it  themselTea.  If  tbey  had 
mon  carriers  in  going,  as  ftcton  in  mixed  the  money  with  their  own,  tbey 
telling  the  prodoce,  and  as  common  car-  wonid  have  no  excose  for  nou.payment. 
riers  lo  hrinein^  back  the  money,  and  The  defendants  can  be  relieved  fii>m  re- 
were  liable  lor  its  loss,  notwithstanding  sponsibiliiy  only  by  balding  that  the  char- 
the  accident,  Uftrrington  v.  Methane,  ertar  of  carrier  never  existed  between 
S  Watts,  M3.  And  per  Srrgeanl,  J. :  these  parties  at  all,  or  that  if  it  existed, 
"Tbe  qoeation  of  the  defendants  re-  oo  the  descending  voyage,  it  ceased  at  ita 
■ponaiUlity  in  the  present  case  depends  termination,  and  that  of  factor  began  and 
on  the  character  in  which  ther  heM  this  continued  doring  the  ascending  voyaee. 
money  when  the  lost  occnrteo.    U  they  Bnt  it  the  defendants  bring  bvJt  in  ths 
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*  The  common  principles  of  sgency  apply  to  the  carrier ;   *  212 
he  is  liable  for  the  acts  of  those  whom  he  employs  and 
authorizes  to  act  for  him.     But  a  party  may  contract  with  the 
servant  alone,  and  then  can  hold  him  only.{p) 


SECTION  xm. 

OF  THE  BESPOSSIBILiry  OF  TUB  CABRIEK   BKYOSD   fflS   OWN  KOPTK. 

The  question,  when  the  carrier  is  liable  beyond  bis  own  route, 
haa  been  recently  much  considered,  and  is  not  yet  quite  settled. 
1£  carriers  for  different  routes,  which  connect  together,  associate 
for  the  purpose  of  carrying  parcels  through  the  whole  line,  and 
share  the  profits,  they  are  undoubtedly  partners,  and  each  is  lia- 
ble in  lolido  for  the  loss  or  injury  of  goods  which  he  undertakes 

now  Tessel  other  promitv,  the  pn>i:eed«  tract  hetireeo  the  parties  is  entire,  and  ii 

of  the  tbipmeoC,  whether 'apeciflc  money  not  fulflUed  oo  the  part  of  the  carrier,  wi 

or  gooit,  the;  do  so  ai  carriere,  and  not  til  he  has  complied  n'Eth  hia  ordera,  or  hw 

(Derelj  SI  &cton."    So  where  a  master  of  occoanted  with  the  owner  for  Che  pro- 

( Tcnel,  employed  in  the  traniportatioii  of  ceeds,  or  bronght   himself  within  one  of 

CI  between  the  cities  of  Altiaaj  and  the  excepted  cases.  The  sale  in  this  case 
Tork,  rficeiTed  on  board  a  qnanCitj  was  actnallj  made,  and  the  mooej  ro- 
ot flonr  to  be  carried  to  New  York,  and  ceived;  and  had  it  been  invested  io  other 
(hei«  sold  in  the  nsnal  conne  of  soch  property,  to  be  transported  from  New 
biulQesa  for  the  ordinary  freight ;  and  the  York  to  Albany,  there  would  be  no  qaes- 
Bonr  WW  sold  bv  the  mMter  at  New  Yuik  tion  tnt  the  character  of  common  carrier 
for  cash,  and  while  the  vessel  was  lying  at  wonld  have  continned.  It  can  make  no 
the  dock,  the  caliin  was  broken  open  and  difFeience  whether  the  rettirD  cargo  ii  in 
Ihemoney  stolen ont  of  the  masters  Cmnk,  money  or  goods.  A  person  mav  be  a 
while  he  and  the  crew  were  absent ;  it  was  common  carrier  of  money,  as  well  as  of 
ittd,  that  the  owners  of  the  reesel  were  other  property.  Carch.  483,  Although 
unrerahle  for  the  money  to  the  ahlppera  no  commission  or  distinct  compenaatioD 
of  Ihe  flour,  though  do  commisiiona,  or  a  was  to  be  received  npon  the  money,  yet 
dinioct  compensation,  beyond  the  freight,  according  to  the  evidence,  it  appeata  to 
wete  allowed  for  the  sale  ot  the  soods  be  a  part  of  the  dnCy  attached  to  the  era- 
snd  bringing  back  the  money,  snch  being  ploymenC,  and  In  the  usual  and  ordinary 
the  duty  of  the  master,  in  the  usual  coane  coarse  of  the  buBiuess,  to  bring  back  the 
of  the  employmeot,  where  no  special  io-  money  when  the  cargo  is  sold  far  cash. 
Knctions  were  givso.  Kemp  r.  Cough-  The  freight  uf  the  cargo  is  ttie  compensa- 
trr,  II  •Tohna.  107.  And,  per  mn'oni:  tion  for  the  whole;  It  is  one  entire  con- 
"Uad  the  property  which  was  put  on  cem.  And  the  snit  may  be  bronght 
board  this  vessel  for  tranapoilatioD  been  against  the  owuers  of  the  vessel.  The 
Molen  before  it  was  converted  into  mooey,  master  Is  considered  their  agent  or  ser- 
Ihere  could  be  no  doubt  the  defeodants  vaot,  and  they  are  responsible  for  the 
would  have  been  reaponsible  But  Che  faithttil  discharge  of  his  trust."  See  al«o, 
(baracter  of  common  carrier  does  not  Taylor  n.  WellB,  3  Waits.  65;  Emery  i>. 
tease  upon  the  sale  of  the  property.  Ac-  Kersey,  t  GreeuL  *07.  —  It  shotild  bo  ob- 
cerdini;  to  the  testimony  in  this  case,  the  served,  however,  that  Mr.  Justice  Stori/ 
Mle  of  the  goods  and  return  of  the  pro-  hat  made  some  strictures  upon  the  cast 
ned*  to  the  owner  is  a  part  of  the  duty  of  Kemp  v.  Cunghtry,  for  which  see  Story 
altacbed  to  the  employment,  where  no  on  Ballm.  §9  M7,  MB. 
fecial  ittstmctioDi  are  given.    The  con-        (p)  See  aaU,  p.  ■  181,  note  (a). 
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to  cany,  in  whatever  part  of  the  line  it  may  have  happened,  (q) 
So  if  they  connect  temporarily,  as  for  an  excursion  party,  (jj)* 
And  a  railroad  thus  connected  with  other  railroads  is  a  common 
carrier  as  to  passengers  beyond  its  own  limits,  and  is  bound  to  re- 
ceive any  who  otfer,  {qr)  There  can  be  no  doubt  that  a  carrier  may 
agree  to  carry  beyond  his  own  regular  route;  and  then,  however 
the  agreement  be  evidenced,  the  carrier  is  liable  to  the  point  of 
ultimate  destination,  (ys)  If  the  carriers  be  not  distinctly 
*213  associated,  but  "are  so  tar  connected  that  they  under- 
take, or  authorize  the  public  to  suppose  that  they  undertake, 
for  the  whole  line,  they  should  be  responsible  as  before,  (r)  Bat 
undoubtedly  a  carrier  may  receive  a  parcel  to  carry  as  far  as  he 
goes,  and  then  to  send  it  further  by  another  carrier.  And  where 
this  is  clearly  the  case,  hie  responsibilities  as  carrier  and  as  for- 
warder are  entirely  distinct  (s)     The  difficulty  is  in  determining 

(?)  Tho*,  where  A  and  B  were  Jrintly  Koodi  from  the  city  of  New  Tori  to  Og- 

ioteretted  in    the  profita  of   a  common  deuBboiv  on  the  river  Rt,  Lawrence,  and 

gtage-wngoQ,  but.  by  a  private  agreement  the  Eooda  were  lost  od  Lake  Ontario;  it 

between  themselves,  each  nnclertook  the  was  hfid,  that  nil  the  defeadanla  were  an- 

condncting  and  management  (if  the  wagon,  ewerable  fur  the  loss,  althoagh  gouu  of 

and  his  own  driven  and  homes,  tor  speci-  them  had  □»  tuterest  in  the  vessel  uavi- 

fled  diBtancea;  it  was  Md,  notwithstand.  Kiting  the  lake,  in  which  the  goods  were 

ing  this  private  agreement,  that  they  were  shipped.    Fairchild  v.  Slocum,  19  Wend. 

jointly  responsible  to  third  persons  for  the  829  ;  s.  c.  7  Uiil  |N.  T.),  asa  ;  Cincinnati, 

negligence  of  their  drivers  throoghont  the  &c.  R.  R.  Co,  t.  Spratt,  a  Duvall,  *l. 
whole  distance.    Waland  p.Elkins.l  Stark.  (</•/)  Najac  v.  Boatoa,  &c.  R.  R.  Co.  7 

STS;  8.  c.  nam.  Weyland  r.  Elkins,  Holt,  Allen,  3S9. 

287.      See  also  Fromort  v.  Coupland,  2  [qr)  Wheeler  a.  San  Francisco  R.  R, 

Bing.  170;   Helsby  v.  Mean,  9  B.  &  C.  Co.  31  Cal.  46. 

S04 :   Collins  v.  B.  &  E.  11.  Co.  1  Horl.  &         (qi)  Morse  v.  Bniinard,  4t   Vt.   550; 

N.  51 7 ;  Wilby  v.  W.  C.  R.  Co.  2  Hurl.  &  Mosher  D.  Southern  Express  Co.  38  Ga. 

N.   703.      So  where  an   awociatiou   was  37 ;  Tnckerman  c,  Stevens,  &c.  Traoipor- 

formed  between  shippers  on  I.«ke  Onto-  tation  Co.3  Vroom,320;  Sonthem  Exptera 

rio,  and  the  owners  of  canal  boats  on  the  Co.  v.  Shea,  33  Gb.  519. 
Erie  canal,  for  the  transportation  of  goods         (r)  Weed  u.  The  S.  &.  S.  Railroad  Co. 

and  merchandise  between  the  city  of  New  19  Wend.  534;  Feet  n.  Chicago,  (tc  R.  R. 


York  and  the  ports  and  places  on  Lake  Co.  SO  W 

Ontsrio  and  the  liiver  St.  Lawrence,  and  a  (i)  Ga 

contract  was  entered  into  by  the  agent  of  tion  Co.  4  T.  R.  5S1  ;  Acklev  n.  Ivellogg,  8 

_.   .   ._.._.    ,__.t_. ._.,__..    ^ „ , "i^B.itCo. 


ind  places  on  Lake  Co.  SO  Wis  594. 
id  the  liiver  St.  Lawrence,  and  a         (i)  Gareide  v.  Trent  &  Mersey  N 

into  by  the  agent  of  tion  Co.  4  T.  R.  5S1  ;  Acklev  n.  Ke" 

far  the  transportation  of  Cowen,  323 ;   Pennsylvania,  &c.  R 

The  tendency  of  late  cases  is  against  reirarding  a  sharing  in  profits  as  cODcIniiTe 

mceof  partnership  (see  chapter  on  Partnership);  and  this  tendency  may  be  noticed 

.ses  relating  to  connecting  Carrie n.    It  is  generally  admitted  that  they  may  contract 

"    ot  S>Tm  a  partuership.    Thne  where  eight  railroads  formed  an  association 

Erie  and  North  Shore  l>eiipatch  Fast  Freight  Line,  and  transacted  thn 

business  of  transportation  between  Boston  and  Chicago  under  that  n  '    " 


called  the 


that  an  action  wai  pmperly  bronght  against  aB  the  companies  jointtv.  Block  d. 
Fitchbntg  B,  B.  Co,  139  Mass.  308.  And  a  joint  contract  by  incorporated  carriers  is 
not  ultra  virtt.  Swift  e.  I'aciflc  Mail  S.  S.  Co.  106  N.  Y.  am.    Bat  tlie  mere  facts  that 


»  fixed  price  has  been  received  for  the  entire  distance,  and  that  this  price  is  dirided 
between  the  companies  by  agreement  between  themselves  axe  not  snfilcieiit  to  prove 
joint  liabib'ty  or  a  partnership.  See  Insoiance  Co.  t>.  Railroad  Co.  104  U.  S.  146; 
Montgomery,  Sc.  R.  H.  Co,  v.  Moore,  51  Ala.  394 ;  Peterson  v.  ChicagD,  &c.  Rj.  Co. 
80  la.  92;  Gass  d.  New  York,  &c  B.  R.  Co.  99  Mast.  220,  GnU,  &c  Hy.  Co.  r.  ^ird, 
75  Tex.  256. 
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between  these  cases;  the  weight  ot  authority,  uDtil  recently, 
seemed  to  be  in  tavor  of  the  rule,  that  a  carrier  who  knowingly 
received  a  parcel  directed  ot  consigned  to  any  particular  place, 
undertook  to  carry  it  there  himself,  unlesfi  he  made  known  a 
different  purpose  and  undertaking  to  the  owner,  (ss)  This  is  still 
the  English  doctrine,  and  in  conformity  therewith  it  has  been 
decided  that  the  owner  has  no  contract  with  the  second  carrier, 
and  cannot  recover  of  him  for  damage  done  on  his  part  of  the 
route.  (0  But  the  American  decisions  have  importantly  qualified, 
il  they  have  not  overthrown,  the  English  authorities.  The  pre- 
vailing rule  in  this  country  may  now  be  said  to  cast  upon  the 
carrier  'no  responsibility  as  a  carrier  beyond  his  own  route 
(requiring,  of  course,  due  care  in  forwarding  the  parcel)  unless 
the  usage  of  the  business,  or  of  the  carrier,  or  his  conduct  or 
language,  shows  that  he  takes  the  parcel,  as  carrier,  for  the 
whole  route,  (u)    And  his  receipt  of  payment  for  the  whole  route, 

to  d  partknlar  place,  and  does  qoC.  bv  pott- 
tive  aj^ieement,  limit  hii  responsibility  to 
a  part  unly  of  Che  distance,  that  is  pnmA 
facie  evidence  of  an  undertaking  to  carrr 
e  to  wbicb  it  is  di- 
,  .  same  rule  applied, 

Co.  9  H.  &  N.  274.  See  also  directors  ot  HlthouKh  that  place  were  beyond  the  lim- 
B.  t  E.  Railway  Co.  v  Collins,  S  H.  &  N.  its  within  wbich  he.  in  general,  profeased 
969,  where  the  Uoose  ot  Lords  sastaiu  to  cany  on  hia  trade  of  a  carrier.  On  a 
this  doctrine.  motion  (or  a  new  trial,  the  Conrt  of  Kx- 

(■)  The  leading  EngliihccMnpoii  this  cheqoer  Ac/<J  the  inHrnction  to  be  correct, 
point  is  Unachamp  d.  The  L.  t  P.  Jnuc-  Lord  Abingtr  said :  "  Jt  ii  admitted  b*  the 
lioti  Railway  Co.  S  M.  ft  W.  431.  The  defendants'  conoiel,  that  the  defendants 
defeDdants  were  the  proprietors  of  the  contract  to  do  Minething  more  with  the 
IiaDcaatei  and  Preston  Junction  Railway,  parcel  than  merely  to  carry  it  to  Preston  ; 
«nd  carried  on  business  on  their  line  be-  they  say  the  eogit^ineat  is  to  carry  it  to 
tween  Lancaster  and  Preeton,  as  common  Preatou  and  there  to  ilelirer  it  to  an  agent, 
cftirierB.  At  Preston,  the  defendants'  who  is  to  carry  it  farther,  who  is  after- 
line  joined  that  of  the  North  Union  Rail-  wards  to  be  replaced  by  another,  and  so 
w».  11ie  plaintiff,  a  stone  mason,  living  on  until  the  end  of  the  jonmey.  Now  that 
at  Lancaster,  had  gone  into  Detbvshlie  in  is  a  very  elaborate  kind  of  contract ;  it  is 
March  of  work,  leaving  his  box  of  tools  to  in  snbsnmce  giving  to  the  carriers  a  gen- 
be  seat  after  him.     His  mother  according-    eral  power,  nlong  the  whole  line  of  route, 

.1..  !.._  ._  .1. :■ .    ..  j^^g  j,j  |.j,gj^  pleasure  fresh  contracla, 

lich  shall  be  binding  upon  the  principal 
ipluyed  them.  Bat  if,  aa  it  U  ad- 
m  both  sides ;  it  is  clear  that  some- 
She  offered  to  pay  the  carriage  in  ad-  thing  more  was  meant  to  be  done  by  the 
Taace  (or  the  whole  distance,  but  was  told  defendants  than  carrying  as  far  as  Prea- 
by  the  clerk  that  it  had  better  be  paid  at  ton,  is  it  not  for  the  jury  to  say  what  il 
tbe  place  u(  delivery.  It  appeared  that  the  contract,  and  hoic  much  more  was  un- 
tbe  box  arrived  safely  at  Preaton,  bat  was  dertakeu  to  be  done  by  them  ?  Now,  it 
lost  after  it  was  dfspatched  from  thence  certainly  might  be  tme  that  the  contract 
b^  tbe  North  Union  Railway.  The  plain-  between  these  parties  was  such  as  that 
til  bronght  this  action  to  recover  for  the  snggeated  by  the  coansel  for  the  defend- 
toM  of  tbe  box.  Roife,  B.,  before  wbom  ant* ;  but  other  views  ot  tbe  case  may  be 
tba  ease  was  tried,  stated  to  the  jnry,  in  snggeated  quite  aa  probable ;  such,  for  in- 
np,  that  where  a  common  car-  stance,  aa  that  theee  railway  companies, 
wE^  into  his  care  a  parcel  directed  tboagh  separate  in  themselves,  are  in  the 
VOL.   II.  Ij  225 


)vGoo<^lc 


*  214  THE   LAW  OF   CONTBACTS.  [BOOK   lU, 

*  214   *  wodM    be   evidence   going    far    to  prove    such    under- 

taking, (v) '     Hence   the   purchase   of    vfaat    is    called   a 


htbit,  for  their  own  adTUitage,  of  making  that  which  the  defeadanl*'  cohqmI  tae- 
coatracts.  of  chich  tbii  w»  oue,  to  con-  ge»i,  namely,  tlut  >i  the  line  of  the  de- 
vey  K<x^  tiiiyag  the   whole  line  to   the    fendootB'  iwlway  tenninatw  at   PreMoD, 


and  each  receitiaK  it»  ihara  of  the  profit*  part  of  his  bai^ln  that  they  ihonld  em- 

fiom  the  Ian.    The  (act  that,  acconliDg  ploj  tor  him  a  freah  aKent,  both  W  that 

to  the  Bf^Teement  proved,  the  carriage  waa  plaice  and  at  erety  eubseqaeDt  chuige  of 

to  be  paid  at  the   end   of   the  joarney,  railway  or  conveyaDce,  and  on  each  ahift- 

rather  conflrmi  the  notion  that  the  per-  iug  of  the  jcoodu  give  mch  a  docnment  to 

SODS  who  wen  to   carry  the  goods  from  the  new  agent  a>  Bhooltl  render  him  n>- 

Preiton    to  their   final   destination  were  epoiiaible.    SnppoM  the  owner  of  goods 

under  the  control  of  the  defendants,  who  sent  nnder  sncD  eircnmstancea,  when  he 

eonteqaently  exercised  some  inflnence  and  finds  they  do  not  come  to  hand,  comes  to 

Xiacjr  beyond  the   immediate  terminus  the  railway  office  and  makes  a  complaint, 

their  own  raitwa;.    Ji  it  not,  then,  a  then,  if  the  defendants'  argument  m  Chia 

qneition  for  the  jnry  to  say  what  the  na-  case  be  well  founded,  unleu  the  railway 

(Die  of  this  contract  waa ;  and  is  it  not  as  company  refuse  to  supply  him  with  tlie 

reasonable  an  inference  for  them  to  draw  name  ot  the  new  ageut,  they  break  their 

that  the  whole  was  one  contract,  si  the  contract.     It  is  true  that,  practically,  it 

contrary '     1  hardly  think  they  would  be  might  niake   no   great  difference  to  the 

likely  to  infM  so  elaborate  a  cootract  as  proprietor  of  theigoodi  Vhich  was  the  real 


M  See  the  precediug  note  ;  and  es-  Vt  IBS,  209.  See  aljo  Wmiams  o.  Van- 
pecially  Farmers  &  Mechanics  Bank  v.  derbilt,  S8  N.  Y.  SIT,  and  Lock  Compujr 
Champlain  Transportation  Company,  S3    n.  W.  &  N.  B.  R.  48  N.  H.  339. 


Injury  orToaa  of  goods  occurring  beyond  its  own  line,  and  on  the  other  hand  that  a 
carrier  may  by  contract  eimply  a|n«e  to  deliver  to  another  carrier  fur  further  carriage, 
and  that  having  done  that  it  ig  discharged.  Bat  in  the  ordinary  case  no  esprees  con- 
tract is  made,  and  the  question  is,  what  conclnsion  is  to  be  drawn  from  the  fact  that 
goods  have  been  eccepted  which  are  directed  beyond  the  terminus  of  the  receiving 
carrier.  Many  States.  follnwinE  the  Englilh  rule,  hold  that  on  such  facts  alone  the 
receiving  carrier  is  responsible  lor  the  wTiole  transit,  especially  if  it  was  paid  freight 
charges  lor  the  whole  distance.  Louisville,  ^  R.  R.  Co.  v.  Meyer,  78  Ala.  a97 ;  Ben- 
nett c.  Filvaw,  1  Fla.  403;  Pereit*  l-.  Central  Pac.  R.  R.  Co.  66  Cat.  93;  Atlanta, 
&c.  R.  R.  Co.  II,  Texas  Grkte  Co.  81  Ga.  eos ;  Illinois  Ceutial  R.  R.  Co.  v.  Franken- 
berg,  M  III.  88  ;  Wabash,  &c.  Ry.  Co.  c.  Jaggarman.  115  lU.  407 ;  Mulligan  r.  Illi- 
nois Central  Rj.  Co.  36  la.  181,  Beard  v.  St.  Louis,  &c.  Ry.  Co.  79  la.  BS7i  Atchison, 
&c.  R.  K.  Co.  V.  Roach,  35  Kan.  740 ;  Nashua  Lock  Co.  p.  Worcester  R.  R.  Co.  48 
V.  H.  339 :  (ct.  Gray  v.  Jackson,  Gl  N.  H.  9) ;  Baltimore,  &c.'  R.  R.  Co.  e.  Campbell, 
96  Ohio  St.  647 ;  Louisville  &  NashviUe  Ry.  Co,  d.  Weaver,  S  Lea,  SS.  In  other 
Stales,  however,  the  mle  of  Muscbamp's  case  Is  rejected,  and  the  receiving  carrier 
Is  held  liable  onlv  for  defaults  and  damage  on  its  own  line  unless  it  has  expresoly 
aesamed  gi^ter  liability.  Myrick  r.  Railroad  Co,  107  U,  S.  loa ;  Convetee  e.  Noi^ 
wich,&c,ll.  R,  Co.  33  Conn.  1S6;  Savannah,  Ac  Rv.  Ca  i>.  Harris,  96  Fla.  UB; 
Plantation  No.  4  b.  Hall,  61  Me.  fil7 ;  Baltimore,  Ac  R.  R.  Co.  v.  Schnmaker,  sg  Md. 
IBS.  ITe ,  Burrongba  u.  Norwich,  4c.  R.  H,  Co,  ItU  Mass,  36.  (See  also  Block  v. 
Fiichbn»  R,  R.  Co.  199  Mass.  308.)  Rickerson,  &c.  Co.  o  Grand  Rapids,  &c.  R.  R. 
Co  67  Mich,  no ;  Black  e.  Ashley,  80  Mich.  90  ;  Irish  v.  Milwankee,  &c,  R,  R,  Co. 
19  Minn.  3T6 ;  Crawford  i:.  Southern  R,  R.  Assoc,  bl  Miss.  SSS ;  Grorer,  &c  Co.  v. 
Missouri  Pac.  Rv.  Co.  70  Mo.  673 ;  Crouch  b.  Louisville,  &c.  R,  R.  Co.  4a  Mo.  App. 
348,  Condlct  u, 'Grand  Trunk  R,  R.  Co.  M  N.  T-  SCO,  603;  Knott  v.  Raleigh,  ft& 
B.  R.  Co.  98  N.  C.  73  ;  Hunter  i..  Southern  Pac,  Ry,  Co.  76  Ten.  19S ;  Hadd  o.  U.  S. 
&  Can.  Ex.  Co.  fis  Vt,  33S ;  McConnell  c.  Norfolk,  &c,  R.  R,  Co.  86  Va.  348.  See 
also  Piedmont  Mfg.  Co,  a.  Columbia,  &c.  R.  R.  Co,  19  8.  C,  853 ;  Hansen  c.  Flinlv  Ac 
R.  R.  Co.  73  Wis.  346. 
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through  ticket  of  an  •  agent  authorized  by  sundry  carriers    "  215 

to  sell  anch  a  ticket,  and  the  price  of  which  is  shared  in 

certain  proportions  by  all  of  them,  'would  estop  the  car-   "216 

riers  from  denying  a  partnership  for  the  whole  line:  and 

at  the  same  time  would  perhaps  permit  the  "plaintiff,  if    *217 

his  person  or  goods  were  injured  on  any  part  of  the  route, 

to  sue  the  carrier,  on  whose  route  the  injury  took  place, 

*  separately,  (ut)     But  when  a  carrier  is  in  possession  of    '218 

cODtiact,  if  their  not  immedi&telj  fnmiBti-  Sapreme  Conrt  of  New  York,  in  the  caw 
inK  him  with  >  mune  wonld  entitle  him  to  of  St.  John  v.  Van  SanCvoord,  35  Wend. 
bnng  an  action  eg^nst  them.  Bat  the  GSO.  Bnt  their  indgment  in  thatcase  waa 
qocNion  ia,  Wb;  Bbunid  the  Jarj  infer  one  reTeraed  bj  the  Coart  for  the  Correction  of 
et  tbCM  contracts  rather  than  the  other  1  Erron.  See6  Hill  (N.  Y.),  157.  The  En g- 
Which  of  tfao  two  ii  the  moet  natanil,  the  lish  role  is  Mid  also  Co  bai-e  been  adopted 
BoM  unal,  the  mon  probable  ?  Beaidee,  in  Bennett  d.  Filvaw,  1  Fla.  403.  —The 
tba  otrriago-inoDe;  bemg  in  thia  CAse  one  English  rule  i*  cundemoed  in  vet?  etroag 
UdiTlded  mm.  rather  snpporti  the  infei'  teroia  by  Mr.  JnaCice  Hedjield,  in  the  case 
anoe  that  althonfch  these  cartiera  carr;  of  Fanners  £  Mechanic!  Bank  v.  Cham- 
only  a  certain  distance  witK  their  own  plain  Transportation  Co.  23  Vt.  I8G,  209. 
Tetudes,  thej  make  snbordinate  contracts  And  in  Natting  v.  Conn.  Hirer  R.  K.  Co. 
with  the  other  cairiera,  and  are  partners  1  Gra}*,  S02,  it  was  kdd,  that  a  railroad 
attr  M  as  to  the  carriage-monej ;  a  fact  of  coiporation,  receiving  gooAs  for  transoor- 
wliicli  the  owner  of  the  goods  coo^d  kno™  '■»♦■""  ♦"  -  nU*..*  m\i-^aiaA  Kai-i-tTifi 


lie  as  they  pIsMe.      Not  etors  of  which  they  have  ni 

eoly.  ther«fore,  is  there  some  evideoce  of  hnsioeas,  and  taking  pay  for  the  transpoi- 

tbiw  being  the  natnre  of  the  cootnict,  bot  tation  over  their  own   road  only,  is  not 

it  it  the   most  likely  contrect  under  the  liable,  in  the  absence  of  any  special  con- 

dnjuuBtancea ;  for  it  is  admitted  that  the  tract,  for  the  loas  of  the  goods,  after  their 

dafendanta  nndertook  to  do  more  than  delivery  to  the  proprietors  of   the  other 

siniplj  to  carry  the  goods  from  I^ncaater  railroad.    In  the   case  of   Hood  v.   New 

to  PiMton.    The  whole  matter  is  there-  York  &  New  Haven  Railroad  Co.  22  Conn, 

tore  a  question  for  the  jnry,  to  determine  1  ;  s.  c  id.  503,  it  was  kdd,  that  the  cor- 

vhat  the  contract  wae,  on   the   evidence  porate  power  of  a  railroad  did  not  extend 

before  them.  ...  In  cases  like  the  pres-  to  a  contract  for  the  carriage  of  a  penraa 

eot,  particular  circomsunces    night  no  by  staging  beyond  their  own  length  of 

dodbi  be  aditoced  to  rebnt  the  inference  road,  and  that  the  fact  that  they  lutd  been 

wbkh  priai  J'atie  mnM  be  made  of  the  for  a  long  time  in  the  habit  of  making 

delendsats  having   nndertaken   to  carry  and  executing  such  contracts,  could  oot 

dw  goods  the   whole  way.     The  taking  estop  them  from  Retting  ap  this  lack  of 

charge  of  the  parcel  is  not  put  as  conc/uiive  power  when  sued  by  a  person  to  whom 

e*ideDce  of  the  contract  sued  on  by  the  they  had  given  a  ticket  for  conveyance 

plaintiff  ;  it  is  only  ;n'ii*aync«  evidencGof  beyond  their  line  of  route,  and  who  w" 


it  is  useful  and  reasonable  for  the  injured  on  such  passBge.   See  also  Elmore 

'  ■'  i  public  that  it  nboold  he  so  d.  Naugatuck  R.  R.  Co.  S3  Conn.  457  ; 

It  is  better  that  those  who  N.  R.  R.  Co.  b.  Waterbury  Button  Co.  24 

■ndenake  the  carnage  of  parcels  for  their  Conn.  4SB.     In  this  hiat  case,  the  court 

UDtnal  benefit,  should  arrange  motten  of  held,  that  a  railroad  company  roald  not 

Ail  kind  tiif«r  k,  and  should   be   taken  contract  to  carry  beyond  its  own  limits. 

■ach  to  have  made  the  others  their  agent  Bnt  see  Noyea  n.  R.  &  B.  R.  R.  Co.  1 

to  cany  forward."    This  cane  is  fnllyap'  Williams,  110;  Hart  t>.  R.  &S.  11.  R.  Co. 

pKred  and  conflrmed  br  the  owe  of  Wat-  4  Seld.  S7  ;  Kyle  u.  L.  R.  R.  Co.  10  Rich, 

•oa  r.  The  A.  N.  &  B.  Railway  Co.  3  E.  L.  L.  383. 

ft  B.  4S7.    And  aee  Fowlee  d.  Great  West-  (»)  Where  a  plaintiff  had  booght  in 

en  By.  Co.  7  Ex.  G99 ;  ScotChorn  r.  Sonth  Waihington  a  thnagh  ticket  for  Cincin- 

SteSordahire  Ry.  Co.  S  Ex.  341 ;  Walker  nati,  ai4   hronght  an  action  for  loea  of 

>.Tiirk,ftc.Ry.  Co.  3£.  JbB.  750;  Crouch  baggage  against  the  Little  Miami  Rail- 

V.  Gnat  Wertem  Ry.  Co.  2  H.  ft  N.  491.  ro^Otrapauy,  alleging  chat  the  defend- 

Tha  nm*  doctrine  wu  decUied  by  the  ant*  had  anJIed  with  four  other  companiea 
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goods  to  be  delivered  to  a  subsequent  carrier  for  transporta* 
tion,  his  liability  as  insurer  will  continue,  even  though  the 
second  carrier,  after  notice  and  request  to  receive  the  goods,  has 
neglected  for  an  unreasonable  time  to  do  so.  In  order  to  exoner- 
ate himself,  the  first  carrier  must  in  some  way  clearly  indicate 
his  renunciation  of  the  relation  of  carrier,  (x) '  If  the  owner 
proves  the  delivery  of  the  goods  to  the  first  carrier,  in  good  order, 
and  the  delivery  of  them  to  the  second  carrier,  this  laat  will  be 
held,  unless  he  proves  that  they  were  not  injured  while  in  hia 
hands,  or  were  not  in  good  condition  when  he  received  them,  (xx) 

A  railroad  is  certainly  liable  for  losses  to  persons  or  goods  in 
the  cars  of  other  railroads  which  it  receives  and  transports  on  its 
owD.(y)  And  it  has  been  held  in  Massachusetts,  that  a  railroad 
corporation,  chartered  by  the  laws  of  that  Commonwealth,  and 
leasing  a  branch  of  their  railroad  to  a  railroad  corporation  out  of 
the  State,  ia  still  liable  aa  a  common  carrier  for  goods  lost  on 
that  branch.  (2)  In  New  York,  where  one  railroad  company 
allowed  anc^her  railroad  company  to  run  its  cars  over  the  road 
of  the  first,  and  a  passenger  being  injured  brought  an  action 
gainst  both  companies,   the  joinder  was  sustained,  (a) 

How  tar  the  carrier  can  lessen  his  responsibility  by  his  own 
acts,  and  especially  by  notices  defining  or  entirely  withdrawing 
bis  liability,  haa  been  much  disputed.  As  the  greater  part  of  the 
cases  in  which  this  question  occurs,  or  is  likely  to  occur,  relate 
to  the  property  of  passengers,  we  will  consider  this  questioa 
under  the  next  topic,  (aa) 

in  a  partnership,  for  the  pnrpoee  of  tnr-     Co.  74  Mo.  159.    Bat  tee  Coxon  v.  Great 
uiahing  thruugh-tickeU,  and  hud  a  com-     Western  Railwaj  Cu.  5  H,  &  N.  ST4, 
mon   agent   in  Washiogton;   tlie  action         (z)  Langle/  v.  B.  &.  M.  R.  R.  Co.  10 
-was  sQBtaineil  bj  the  Superior  Coart  in     Gray,  103. 

Cincinnati,  Spencer,  J.,  giving  a  yerj  able  [u)  Colgrove  v.  N.  Y.  &  H.  R.  R.  Co* 

and  elaborate  opinion,  7  Am.  Law  Reg.     6  Dner,  ses. 

(an)  For  recent  CMes  aa  to  notices  by 

tarriere  of  gooiia,  see  Judgon  v.  Western 

R.  R.  Co.  6  Allen,  488  :  Steele  r.  Tdwdb- 

81.  end,  1  Ala.  1  ;  Thajer  v.  St.  Loais,  &c. 

fxx)  Smith  V.  K.  Y.,  tc.  R.  R,  Co.  13      R.  R.  Co.  3!  Ind.  S6;  Falvey  v.  Northern 

Barb.  sas.  Co.  IS  Wis.    1!9;  Hajs  d.   KeDnedj,  3 

(v)  Schopman  v.  B.  &  W.  R.  R.  Co.  9     Grant^M  ;   York  Co.  d.  Central  K.  R. 

Cnsb,  34 ;  Hallida?  v.  St.  Loais,  &c.  R;.    Co.  3  Wallace,  lOa 

8l£ 


'  If  the  next  carrier  is  not  ready  to  receive  the  goods,  and  the  first  carrier  stores 
them  in  a  warehonse,  his  liability  wiU  not  be  changed  to  that  of  warehoasemaiL  111. 
Cent.  Railroad  d.  Mitchell,  6S  lU.  471,  citing  Michigan,  &c  R.  Co.  v.  Mineral  Sprinn 
Manuf.  Co.  16  WaU.  31S.— K. 
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OOHHOH  CASKIEB8  OT  PASSENOEBB. 

The  carrier  of  passengers  is  not  liable  for  tbem  in  the  same  vr&y 
in  which  the  carrier  of  goods  is  liable.  The  rule,  the  exception, 
and  the  limitation  and  reason  of  the  exception,  are  now  all  per- 
fectly well  settled.  By  the  general  rule,  the  liability  of  the 
common  carrier  does  not  depend  upon  his  negligence,  because  he 
insures  the  owners  of  all  the  goods  he  carries  against  all  loss  or 
injury  that  does  not  come  from  the  act  of  God  or  the  public 
enemy.  The  exception  to  this,  in  the  case  of  th^  carrier  of  pas- 
sengers, is,  that  he  is  liable  only  where  the  injury  has  arisen  from 
his  own  negligence;  and  the  limitation  to  this  exception  is,*that 
he  is  thus  liable  for  injuries  resulting  from  the  slightest  negli- 
gence on  his  part  (b)    If  the  carrier  cannot  guard  against  a  certain 

(t)  Derwoit  t>.  Loomsr,  SI  Conn.  24B ;  case  Aoea  occnr,  he  will  be  told  that  car- 
FoUer  o.  Naneatack  Kailnsd  Co.  id.  3SB ;  rien  of  goods  are  liable  br  the  cnatom, 
Caldwell  v.  Marphj,  I  Daer)  333;  He^-  to  guard  againat  frauds  thay  might  be 
maa  e.  Western  R.  R.  Co.  16  Barb.  Sb3;  tempted  to  commit,  by  Mking  goods  in. 
NashTJIle  &  C.  R.  R.  Co.  n,  Mesaino,  I  tnuted  tothem  tocarryiaiidtbenpretead- 
Siised,  SSO.  This  was  tcit  anthorita-  ingthey  had  tost  or  been  robbed  uf  Cham; 
tiTBlj  declared  bj  Lord  Chief  Joatice  and  beoiuse  the?  can  protect  themselvei: 
£jrrc,  in  the  case  ot  Aatoa  d.  Heavan,  2  bat  there  is  no  sacb  rale  in  the  case  o( 
E^,  533.  That  ma  an  action  agaiosb  the  canine  of  the  penoa».  This  action 
the  defendants,  as  proprieton  of  a  scaee-  stands  oo  the  gronnd  of  negligent^  only."- 
coach,  to  recover  ilamagea  leceired  by  To  the  same  effect  is  the  rnliog  of  sir 
the  plaintiff  in  consequence  of  the  upset-  Jama  Mainfield,  in  Christie  v.  UrigES,  3 
ting  of  the  defendants'  coach.  The  de-  Camp.  79.  That  <raa  an  action  of  ae- 
fsnce  Telied  upon  was.  that  the  coach  samusit  Bgainat  the  defendant  as  owner 
«as  driring  at  a  regidar  pace  on  the  of  the  Blackwall  stage,  on  which  tlie 
HammeTsmith  road,  bat  that  on  the  side  plaintiff,  a  pilot,  was  travelling  to  Lon- 
vaaa  pomp  of  considerable  height,  from  don,  when  it  broke  dowo,  and  he  was 
vhenc«  the  water  was  falling  into  a  tub  greatly  braised.  The  flret  count  imputed 
below ;  that  the  sun  shone  brightly,  and  the  accident  to  the  negligence  of  the 
being  reflected  strongly  from  the  water,  driver;  the  second,  to  the  insnfllriency  of 
the  norses  had  taken  fright  and  rai>  the  axle-tree  of  the  carriage.  The  do- 
aninst  the  bank  at  the  opposite  side,  feadant  introduced  evidence  to  show 
WMie  the  coach  was  overset.  And  per  tliat  the  axle-tree  had  been  examined  a 
£jrB,  C.  J,;  "This  action  is  fonnded  en-  few  days  before  it  broke,  without  any 
tirelj  in  negligence.  It  has  been  said  bj  flaw  being  discovered  in  it ;  and  that, 
the  cooDSel  for  the  plaintiff,  that  whsr-  when  the  accident  happened,  the  coach- 
ever  a  case  happens,  even  where  there  man.  a  very  skilful  driver,  was  driving  in 
has  been  no  n^ligence,  he  would  take  the  usoai  back,  and  at  a  moderate  pace. 
the  opinion  of  the  conrt  whether  defend-  And,  per  MamjUld,  C.  J.,  in  gumming;  up 
Hita  drenmstanced  as  the  present,  that  to  the  jury ;  "  As  the  driver  has  Been 
is  coach  owners,  shonld  not  be  liable  in  cleared  of  everything  like  negligence,  the 
all  rasm,  except  where  the  inlnrr  hap-  question  For  the  jury  will  bo  as  to  the  suf- 
pen*  tnira  the  act  of  God  or  Uie  kings  nciency  of  the  coacli.  If  the  axle-tree  was 
•Dsmiea.  I  am  of  opinion,  the  cases  of  sound,  as  far  as  human  eye  could  discover, 
the  loss  of  goods  by  carrien.  and  the  the  defendant  is  not  liable,  I'here  is  a 
pTMcnt,  are   totally  nnlike.     When  that    difference   between  a  contract    to  carr/ 
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danger,  it  is  then  his  duty  to  warn  the  passengera  of  it,  and  if  be 
fails  to  do  this  he  is  liable  for  injury  to  them.     But  if  he  gives 

goods  Bud  K  contract  to  cury  paaien-  ot  his  driver."  See  alao  Fulltr  f.  Tho 
gers.  For  the  gooda  the  carrier  ia  ao-  Naugatuck  Railroad  Co.  31  Conn.  957 ; 
swenble  at  all  evente.  But  be  doee  not  Hall  v.  Consecticut  River  Steamboat 
warrant  tlie  safetr  of  paMengen.  Hia  Co.  13  Conn.  319;  McKiuaey  v.  Neil,  1 
nnileitaking  at  to  them  goes  no  further  McLean,  540;  Maarv  0.  Talmadge,  S  id. 
than  thia,  that  aa  far  u  homan  care  157;  Fariah  v.  Reigle,  II  Gratt.  697) 
and  foresight  can  go,  he  will  provide  fur  Stokee  v.  SaltODBtall,  13  Fet.  181 ;  Stock- 
their  aafe  coDvejance.  llierefure,  if  the  tun  u.  Frey,  4  Gill,  406 ;  Camden  &  Am- 
breaking  down  of  the  coach  wa*  purely  bo;  B.  K.  Co.  u.  Bnrke,  13  Wend.  6SB ; 
accidental,  the  plointiH  has  no  remedy  UolliBteru.  Kowleo,  19  Wend.  236;  Hege- 
for  the  misfortone  be  has  eaconnteied.  matui  d.  W.  R.  R.  Co.  S  Kem.  9 ;  Cnrtia 
See  Also  Harria  v.  Coetar,  1  C.  &  P.  636 ;  f,  R.  £  8.  R.  R.  Co,  SO  Barb.  3Sa ;  ITrink 
White  V.  BoultoD,  Feafce,  Caa.  SI ;  Crofta  u.  Potter,  IT  111.  40fi  ;  Martin  d.  G.  N.  R. 
V.  Waterhooae,  3  Bine.  319.  Snch  also  Co.  30  E.  L.  &  E.  4T3;  «.  c.  16  C.  B.  179; 
haa  been  repeatedly  declared  to  be  the  Willia  c  L.  L  R.  R.  Co.  32  Barb.  398; 
law  in  thia  conqtry.  Tboa,  in  the  caae  Pennsylvania  Co.  v.  Roj,  10!  U.  S.  451 ; 
ut  Derwort  v.  Loomer,  21  Conn.  S46,  one  Raymond  v.  Barlington,  £c.  Ry.  Co.  G5 
of  the  latent  case*  on  thia  snbject,  ElU-  la.  153;  Dongherty  v.  MiBsonri  R.  R.  Co. 
tcoTlh,  J,,  says :  "  The  rule  of  law  on  thia  97  Mo.  647  ;  I'almer  if.  Delaware  &  Hnd- 
snbjMC  ia  fully  establinhed  in  onr  own  Bon  Canal  Co.  120  N.  Y.  170.  — In  the 
conrta  and  elsewhere,  and  is  not  contro-  case  of  Boyce  d.  Anderson,  2  Pet  150, 
verted  by  the  learned  cunoeel  in  tbis  caM.  the  qoeBtion  arose,  whether  the  role  ap- 
The  principle  is,  that  in  the  case  of  com-  plicable  to  the  carriage  of  goods,  or  that 
moD  carriers  of  paasengen,  the  higheiiC  applicable  to  the  carriage  of  paauDgen 
degree  of  care  which  a  leatunable  man  ibould  be  applied  to  the  case  of  negro 
would  use,  ia  required.  Tbia  rule  ap-  alaves.  That  was  an  action  brought  ny 
plies  alike  to  the  character  of  the  vehi-  the  owner  of  slavea  againit  the  proraie- 
do.  the  horses  and  harness,  the  akiU  and  tor  of  a  steamboat  on  the  Mississippi, 
eobriety  of  Ihe  driver,  and  to  the  man-  to  recover  damages  for  the  loas  of  tna 
ner  of  conducting  the  eta<e  nnder  everj  slaves,  alleged  to  have  been  caused  by 
emergency  ordimculty.  The  driver  must,  the  negligence  01  mismanagement  of  tha 
of  course,  be  attentive  and  watclifni.  He  captain  and  commandant  of  the  boat. 
has,  for  the  time  being,  committed  to  his  The  case  came  np  on  error  from  the  Cir- 
trost  the  safety  and  Uvea  of  people,  old  cnit  Court  (or  the  District  of  Kentucky. 
,and  yonng,  women  and  children,  locked  The  court  below  instructed  the  jury, 
'  up  as  it  were  in  the  coach  or  rai1.car,  ig-  among  other  things,  "that  the  doctrine 
norant,  helpless,  and  having  no  eyes  or  of  common  carriers  did  not  apply  to  the 
ear»  or  power  to  guard  against  dangers,  case  of  carrying  intelligent  beings,  snch 
and  who  look  to  him  for  safely  in  their  as  negroes  ;  and  the  Supreme  Court  keid 
transportation.  The  contract  to  carry  tbis  instruction  to  be  correct.  The  learned 
paaeengers  differs,  it  is  true,  from  a  con-  judge  [Marshall.  C.  J.J  in  port  of  hia  opin- 
tract  to  carry  freight;  but  in  both  cases  lou,  intimated  that  the  carrier  of  ^mssen- 
the  rule  is  rigorous  aud  imperative;  in  gers  was  bound  only  to  ordinary  diligence; 
the  latter,  the  carrier  is  answerable  at  all  bnt  whatever  he  said  to  that  effect  cannot 
events,  except  for  the  act  of  God  and  the  be  considered  aslaw,  and  was  virtually 
public  enemy;  while  in  the  former,  the  overruled  in  the  subsequent  case  of  Stokes 
most  perfect  care  of  prudent  and  cautions  v.  Saltonstall,  13  Pet.  181,  193.  See  also, 
men  is  demanded  and  required.  The  stage  as  to  the  liabilitv  of  a  carrier  of  slaves, 
owner  does  not  warraat  the  safety  of  pas-  Clark  v.  McDonald,  4  McCord,  323  ;  Wil- 
seiigera ;  yet  his  undertaking  and  lia-  liama  v.  Taylor,  4  Fort.  (All.)  334.  It 
bility  as  to  them  go  to  this  extent,  that  any  portion  of  a  carrier's  route  is  attended 
he.  or  his  agent,  shall  possess  competent  with  peculiar  danger,  be  is  bound  to  give 
skill,  and  that,  aa  f ar  as  human  foresight  his  pMsengers  notice  thereof.  Thns,  ia 
and  care  can  reasonably  go,  he  will  trans-  Laing  n.  Colder,  S  Fa.  479,  which  was 
port  them  safely.  He  is  not  liable  for  an  action  on  the  case  for  negligence, 
injuries  happening  to  passengers,  from  whereby  the  plaintiff's  arm  waa  broken 
sheer  accident  or  miafurtnne,  where  there  while  he  waa  travelling  in  the  railroad 
ifi  ui)  negligence  or  fault,  and  where  no  car  of  the  defendant,  it  appeared  that  the 
want  of  cantion,  foresight,  or  judgment,  accident  occurred  while  the  car  was  pass- 
would  prevent  the  injury.  But  he  ia  lia-  ing  over  a  bridge,  which  was  so  aamw 
ble  for  the  smallest  negligence  in  himself  that  tha  piaintifTs  band,  lying  ontaida  of 

280 


jiGooi^lc 


CH.  n.]  BAILHEMT.  *  220 

this  waining,  a  pasaeogur  .who  voluntarily  enconutera  the  daiiger 
cannot  hold  the  carrier  responsible.  (&i)     It  is  no  defence 
to  the  *  carrier,  that  the  negligence  was  that  of  his  agent   *  220 
(aa  of  the  conductor  of  a  cai) ,  or  that  it  waa  wilful  on  the 


Ite  cu^window,  trei  caag;ht  by  ths  bridge,  or  requitiiig  superior  circnnuipectioii  on 
■Dd  bia  BTDi  brokcD.  The  deleodBnta  gare  the  part  of  &  passeogeT,  the  eomlactoF  of 
erideuM  to  ghow  that,  dpriog  thejoamsj,  the  vehicle  U  bonnd  to  give  ilae  notice  of 
wtming  had  been  given  by  their  agent  to  it,  and  a  failnre  to  do  so  will  niake  his 
•  pMaenger  nanied  Long,  of  the  danger  of  principal  respaosible."  See  also  IlDdley  v. 
patting  bis  leet  or  arms  oat  of  the  win-  Smith,  1  Camp.  167 ;  Derwort  a.  Loomer, 
do«,  and  that  he  sat  tu  near  the  plaintiff,  SI  Conn.  S4S  ;  Maury  d.  Talmadge,  3 
that  the  wamingi  most  have  been  heard  McLean,  157;  Sales  d.  Western  Staee 
by  the  latter.  They  alao  proved  that  Co.  4  Iowa,  547;  Johnson  o.  Winona  R.R. 
printed  notices  were  put  np  in  the  can  Co.  1 1  Min,  396.  So,  if  through  the  de- 
wninK  passennrs  not  to  pot  their  arras  fault  of  a  coach-proprietor  in  negleeciag 
or  hcaiu  ontai^  the  windows,  and  that,  to  provide  proper  means  of  conveyance, 
immediately  before  reaching  the  bridge,  a  passenger  be  placed  in  so  perilous  a 
notice  was  given  in  a  loud  voice  to  paasen-  situation  as  to  render  it  prudent  for  him 
gen  to  keep  their  heads  and  arms  inside  to  leap  from  the  coach,  whereby  his  leg 
the  t*t.  Upon  thii  evidence,  Eldrtd,  P.  J.,  is  broken,  the  proprietor  will  be  respon- 
iuKracted  the  inij,  "  that  a  carrier  of  sible  in  damages,  althongh  the  coach  waa 
pMsengers  was  bound  to  fnmish  suitable  not  actually  overturned.  Jones  v.  Boyce, 
oonTfljancea,  such  as  with  due  care  and  1  Stark.  493.  This  case  was  much  con- 
proper  attention  wonld  carry  passengers  sidered  iu  Slokes  o.  Saltonstall,  13  I'et. 
Hfaly,  nnleas  interrupted  by  some  acci-  IBl.  aod  the  doctrine  it  coottuos  folly 
dint  which  no  biunan  wisdom  conld  fore-  confirmed.  See  also  to  the  same  effei't, 
Me.  That  he  mast  give  notice  of  approach-  Ingalls  d.  Bills,  9  Met.  1  ;  Eldridgeit.  Long 
iag  danger,  or  of  the  dangerous  places  on  IsAnd  Railroad  Co.  1  Sandf.  87 ;  Edwards 
the  rente,  if  some  are  more  dangerons  v.  Lord,  49  Me.  379  ;  Alden  c.  New  York, 
than  others.  This  notice  mnst  be  fnll  &c.  K.  K.  Co.  SS  S.  Y.  103 ,  Thayer  v. 
and  eomplete  to  all  nersons  who  travel,  Bt.  Louis,  Jbc  B.  B,  Co.  sa  lad.  S6 ;  Sears 
^MCberleamedornnlearoed.  Theslight-  v.  Dennis,  105  Msss.  310.  As  to  what 
est  naglipnce  in  any  of  these  particnlan  will  constitute  that  degree  of  ne;;liireuce 
makes  him  liable  tor  all  damage*.  That  for  which  a  carrier  of  passengers  wHl  be 
in  tba  pnaent  case  the  presumption  was  held  liable,  it  must  of  coarse  depend  npon 
thaie  had  been  negligeoce,  and  it  waa  for  the  circnmstances  of  each  case ;  and  is 
the  defendattis  to  sbow  tbey  had  done  principally  a  cinestion  of  fact  for  thejnry, 
•reiTtbing  in  their  power  to  ralievethem-  with  proper  instractions  from  the  court. 
selves,  or  that  it  reenlted  from  the  plain-  See  Derwort  u.  Loomer,  21  Conn.  S4S. 
tilTs  Deeligence  and  folly.  That  a  printed  In  Crofts  n.  Waterhouse,  3  Bing.  319,  the 
notice  of  the  danger  of  pikwengera  patting  driver  of  a  stage-coach  gathered  a  bank, 
their  hands  out  of  the  windows  was  not  and  npset  the  coach.  He  had  passed  the 
sufficient  1  bnt  if  they  had  nven  the  plain-  spot  where  the  accident  happened  twelve 
(ifl  snflicieut  warning  as  ther  ^proached  honrs  before,  but  in  the  interval  a  land- 
the  bridge,  this  would  discharge  them."  mark  had  been  removed.  In  an  action 
The  rase  was  carried  up  to  the  Supreme  for  an  injury  snstained  by  this  accident, 
Coart  of  Feomylvania,  and  that  court  Zjtttedalt,  J.,  before  whom  the  cause  was 
idd  tbe  ia»tTn:.'tioi)  to  be  correct  BtU,  tried,  told  the  jory,  tbat  as  there  was  no 
J.,  in  deliTering  the  jndgment  aud : "  The  obstmcti(m  in  the  road,  the  driver  ought 
■i;-i.»_*  .u^i.^  .«!».>  _h^i,  bgiQui  to  have  kept  within  the  limits  of  it;  and 
"',  and  that  the  accident  having  been  occaiuoned 


4.,  in  oeuTenng  toe  jnagmeni  aaia : "  i 
iUgbteat  neded  a^Qit  which  hnm 
pueiice  aaa  foresight  may  guard,  a 
Dywliicb  hart  or  lose  is  occasioned,  w 


»  (™  -     ■  -.- -■-■      „ 

>er  in  damages     Nay,  iJie  mere  hap-  tnrned  accordiogly,  the  Court  of  Common 

ng  of   an   injarions   accident    raises  Pleas  Eranted  a  new  trial,  on  ihe  zroimd 

iif /line  a  presamption  of  neglect,  and  that  the  jury  shonld  have  been  mrected 

wa  opon  tbe  earner  tbe  onut  of  show-  to  consider  whether  or  not  the  deviation 

it  did  not  exist.     Above  all,  if  there  was  the  effect  of  negligence. 
in  any  part  of  the  toad  a  particular         (bb)  Brockway  a.  Lancala,  1  Edm.  8eL 

>ge  more  than  ordinarily  dangerous.  Cat.  135. 

231 


jiGooi^lc 


•  220  THE  LAW   OP  00NTEACT8.  [BOOK   m. 

part  of  t1ie  ttgent{c)  And  a  rtiilroad'  company  which  permits 
another  cuinpany  to  use  itB  road,  is  liable  for  damage  caused  to 
passengers  itself  is  carrying,  by  the  negligence  of  the  servants  of 
the  other  company  which  is  permitted  to  use  the  ruad.  (ce)  ^ 

(c)  W'eed  s.  Paoama  Railroad  Co.   9         (cc)  RaUioad  Co.   v.  Bamm,  6  Wal- 
Dow.  193;  fi.c.  IT  N.  Y.362.    Sea  chap-    lace,  90. 
ter  on  Agtucy. 

>  Id  Liulejahn  e.  Fitchbnrg  R.  R.  Co.  1*8  Mam.  478,  ffo/mei,  J„  in  delivering  the 
OpinioD  of  the  court  said :  that  in  the  caae  of  "  an  actinn  to  recover  for  personal 
inJDiieB,  bronght  bj  a  pamenger  who  had  paid  hiip  fare,  it  would  make  on  differ- 
ence  iu  the  defeudants  liabSitj  whether  the   injariee  were  earned  by  the  negU- 

Snce  of  those  who  were,  in  a  itrict  sense,  the  defendant*!  eervantB,  or  by  that  of  a 
ird  penion  who  managed  the  road  over  which  the  defendant  bed  andertaheu  to  cany 
the  pUintiEF.  McElio;  v.  ^Mhoa  &  Lowell  Railroad,  4  Coih.  400 ;  Eaton  v.  BoeMn 
&  LuweU  It^lroad,  11  AUeu,  500  ;  White  v.  Fitchbnrg  Bailnwd,  136  Maw.  331,  32»  ; 
Railroad  Co.  v.  Barron,  5  Wall,  90,  104.  And  the  cue  would  not  be  altered  bj  tbe 
tact  that  the  person  in  charge  was  the  Commonwealth.  Feteia  «,  Hylaoda,  SO  Pk. 
497. 

"  Tliere  are  weighty  deciainna,  also,  lo  the  effect  that  in  snch  an  action  the  defend- 
ant is  liable,  not  only  for  negligence  at  the  time  of  the  accident,  hnl  for  any  defect  1b 
it«  appliances  which  might  have  been  discovered  at  the  time  when  they  were  made, 
although  the  defendant  did  not  make  them  and  the  defect  coald  not  liave  been  diseor- 
emd  afterwards.  Hc^cman  a.  Western  Railroad,  13  N.  Y.  9  t  fenillelon  o.  Kinaley. 
3  Cliff.  416,  421 1  Philailelphia  &  Reading  Railroad  b.  Anderson.  94  ta.  351,  359; 
FraucU  u.  Cockrell,  L.  R.  5  Q.  B.  154,  501  ;  Grote  t>.  Chester  A.  Holyhead  Railway,  8 
Exch.  351,  255.  Compare  logalls  d.  BilU,  9  Met.  1,  U.  See  Pennsvlvania  Co.  n. 
Roi-,  102  U.  S.  4S1  ;  Hutchinson  on  Carriers,  S|  509-519.  And  see  Grand  Rapids  ft 
Indiana  Railroad  o.  Huntley,  38  Mich.  537,  546,  547,  citing  Richardson  r.  Great 
l^utem  Railway,  I  C.  V.  U.  34S.  Compare  Wright  v.  Midland  Railway,  L.  R.  8 
£z,  137. 

"  In  some  of  tbe  cases  it  is  intimated  that  the  negligence  of  the  third  peison  is  im- 
puted to  the  carrier.  While  r.  Fitchbnrg  Railroad,  136  Mass.  321 ;  Peters  i;.  Kylands, 
20  Pa.  497 ;  Pennsylvania  Co.  v.  Hoy,  109  XJ.  S.  451 ;  Wabash,  St.  LodIs  &,  Pacific 
Railway  II.  Peyton,  106  111.  534,  540.  And  in  some  instances,  at  least,  the  declan- 
tion  has  alleged  uegli^ence  on  the  part  of  the  defendant  onlv.  'See  Great  Westera 
Railway  v.  Blake,  7  11.  &  N.  987  ;  Buxton  v.  North  Eastern  ttailway,  L.  R,  9  Q.  B. 
S49  ;  Thomas  v.  Rhymney  Railway,  L.  R.  5  Q.  B.  926,  and  L.  R.  G  Q.  B.  266 ;  Petetn 
0.  RylanJs.  20  Pa,  497 ;  Hegeman  v.  Western.  Railroad,  13  N.  Y.  9.  In  an  eariy  case 
it  wiis  said, '  Evervthinc  is  a  negligence  in  a  carrier  or  hojman  that  tbe  law  does 
not  excuse.'  Dale  v.  Hall,  1  Wilson,  S81,  989.  On  the  other  hand  the  extreme  lia- 
bQitv  imposed  by  the  foregoing  decisions  very  frequently  has  been  referred  to  the 
carrier's  implied  contract,  or  to  what  the  passenger  reasonably  mav  understand  that 
the  carrier  assumed.  Tbomas  c.  Rhymney  Railway,  L.  R.  S'  Q.  6.  226 ;  Francis  u. 
Cockrell,  L.  R.  5  Q.  B.  184;  Peters  u.  Kylands,  20  Pa.  497;  Eaton  v.  Boston  ft 
Lowell  Railroad.  1 1  Allen,  500 ;  Xulton  e.  Western  Railroad,  15  S.  Y.  444,  447.  Com- 
inre  Bnxton  v.  North  Eastern  Railway,  L.  R.  3  Q.  B.  549;  Austin  v.  Great  Western 
Railway,  L.  K.  2  Q.  B.  442,446.  And  some  judges  have  pointed  ont  that  tbe  liability 
could  not  stand  on  the  carrier's  negligence,  and  have  snggested  that  the  declantioii 
be  varied  accordingly.  Thomas  v.  Rhymney  Railway,  L.  R.  6  Q.  B,  966,  275 ;  a.  O. 
40  L.  J.  Q.  B.  89,  95.^' 

See  also  as  to  the  general  question,  Chattanooga,  ftc.  R.  R.  Co.  v.  Liddell,  89  Ga. 

482;  St.  Louis,  &c.  Ky.  Co.  !•.  Curl,  98  Kan.  699;  Denver,  tc.  Ry.  Co.  r.  Cowgill, 
44  Kan.  395,  398 ;  Kugent  b.  Boaton,  &c,  R.  R  Co.  80  Me.  62 ;  Internal.,  ftc.  R.  R. 
Co.  c.  Dunham,  GB  Tex.  231 ;  Nsglee  v.  Alexandria,  ftc  R.  R.  Co.  83  Va.  TOT. 


But  if  a  railroad  parts  with  all  control  over  its  road  by  a  lease  properly  executed 
and  anthorizeil  it  will  not  be  liable  for  accidents  caused  by  negligent  operation  of  the 
toad  by  the  lessee,  though  it  will  be  liable  for  accidents  due  to  defective  constmetion. 


on,  &c.  R.  R.  Co.  80  Me.  G9.  76. 

A  railroad  company  nsing  sleeping  or  drawing-room  can   belonging  to  aoc 

company,  although  a  special  ticket  is  necesaarv  for  riding  on  snch  can,  is  liable  ti 

pawengera  for  injuciea  received  by  the  negligence  of  aneh  other  company  m  ita 
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A  persoa  is  a  passeoger  who,  with  intent  to  become  a  passenger, 
is  riding  to  a  station  in  a  carriage  run  by  the  company  to  carry 
passengers  to  their  station,  although  he  has  not  bought  a  ticket 
nor  formally  announced  his  purpose ;  and,  if  injured,  the  company 
are  liable,  (erf)  * 

•A  carrier,  who  is  not  a  common  carrier,  may  be  liable  *221 
foi  injury  to  a  passenger  caased  by  his  default ;  bat  not  to 
one  who  rides  *  in  his  carriage,  without  any  bargain,  and  *  222 
without  his  authority,  (rf)  Whether  a  common  carrier  is  t 
liable  to  a  passenger  to  whom  he  has  ffiven  passage,  and  from 
whom  he  has,  therefore,  no  right  to  demand  fare,  is  not  so  cer- 
tain ;  but  he  would  certainly  be  liable  for  gross  negligence,  and 
probably  liable  for  any  negligenca  (e)    He  is  certainly  not  excused 

<«j)  Bnffett  n.  Tro;,  Ac  R.  B.  Co.  40  jarj  to  ha  perBon  waa  occMiODSd  by 
S.  Y.  168.  coming  into  collision  with  a  locomotiye 
(if)  Lrgo  u.  Newbold,  9  Exch.  309.  and  tender,  in  the  charge  of  an  agent  or 
|t|  T^n  qnestion  wme  in  the  case  of  aerrant  of  the  company,  nhich  was  on 
The  Philadelphia  &  Reading  Kaitroad  Co.  the  wma  track,  and  moving  in  an  oppo- 
t.  Derhj,  14  How.  46S,  in  the  Supreme  site  direction.  Another  aceut  of  the 
Cooit  of  the  United  States,  but  was  Dot  compaoj,  in  the  exercise  ui  proper  care 
decided.  The  court,  however,  Krongly  and  caation,  had  Kiveu  orders  to  keep 
intiiiiated  an  opinioD  in  the  afflrmative.  this  track  clear.  The  driver  of  the  col- 
Ths  drcaEustances  of  the  com  were  theea.  liding  engine  acted  in  di>obedieiice  ^d 
The  actioD  was  broaght  to  recover  dam.  disregard  of  [hese  ordere,  and  thas  cansed 
scea  tor  an  injnrj  suffered  by  the  plain-  the  coUisioo.  The  conrt  below  instructed 
tiS  on  the  railroad  of  the  defendanU.  (be  jnry,  that  if  the  plaintiff  was  lawfollj 
TIte  plaintiS  was  himi<elf  a  Btockholder  on  the  road  at  the  time  of  the  coltisioD, 
in  the  defendants'  railroad  company,  and  and  the  collision  and  consequent  iojarias 
Ibe  prendent  of  another.  He  was  on  the  to  him  were  cansed  by  the  grosi  ntriluience 
mad  of  the  defendants  by  invitation  of  of  one  of  the  eervanta  of  the  defen<^ta, 
Ibe  pregident  of  the  company,  not  in  then  and  there  employed  oo  the  road,  be 
the  naoal  paaaenger  cars,  but  in  a  small  was  entitled  to  recover,  notwithstand- 
loeomotivo  car  used  for  the  convenience  ing  the  circumatancea  given  in  evidence, 
of  the  officers  of  the  com{»uy,  and  paid  am  relied  upon  by  the  defendants'  conn- 
no  fare  for  his  transportatioa.      The  ia-  «el,  as  forming  a  defence  to  the  action; 

■naO,  ss  by  the  fall  of  a  berth,  Pennsylvania  Co.  e.  Roy,  102  TJ.  S.  451 ;  or  for  a 
wroDgful  removal  therefrom  by  a  porter,  Thorpe  u.  N.  Y.  Central.  &c.  R.  R,  Co.  78 
N.  y.  402 ;  (but  see  amira,  Paddock  B.  AtchisoQ,  &c  R.  R.  Co.  37  Fed.  Rep.  B4I ) ;  or 
for  loes  of  baggage  left  in  a  Bleeping  car  nnder  the  care  of  an  employ^.  Kinsley  ti. 
Lalie  Shore,  ic.  R-  R.  Co.  125  Maw,  S4.  See  also  Cleveland,  &c.  R.  R.  Co.  v.  iVal- 
lath,  38  Ohio  St.  461  ;  Louisville,  &c.  B.  B.  Co.  v.  Katzeuberg«r,  16  Lea,  380, 

'  A  peraon  walking  to  a  station  with  intent  to  purchase  a  ticket  la  not  a  pas- 
Mdger.  Jnne  r.  Boston  &  Albany  R.  R,  Co.  IJS  Mass.  79,  Arrival  at  the  station 
and  pnrehasB  of  a  ticket,  however,  entitle  one  to  the  protection  of  a  passen^r  while 
proceediag  to  the  train.  Warren  n.  FiWhburg  K.  K.  Co.  8  Allen,  337  ;  Mulligan 
r  New  York,  Ac.  Ry.  Co.  139  N.  Y.  506.  SIS,  And  so  when  waiting  for  a  train 
at  a  MMiou  even  before  tbe  pnrchase  of  a  ticket,  Caswell  v.  Boston  &  Worcester 
R.  R.  Co,  9B  Mans,  194.  After  the  carriage  baa  begun,  an  anthoriMd  temporary 
ibience,  as  for  refreshments,  does  not  deprive  the  passenger  of  his  right  to  protection 
ss  such  while  he  is  going  and  returning,  though  during  the  interval  between  his 
departore  and  rrtum  be  is  not  a  passenger.  Jeffersonville,  &c,  R,  B.  Co,  n,  Riley.  39 
lad.  MS ;  PeoiBton  d,  Chicago,  Ac,  R,  B,  Co.  34  La,  An,  777 ;  Dodge  n.  Boston  & 
Bangra  8.  S.  Co.  148  MaM,  20T  ;  Paraona  v.  N.  Y.  Central.  Ac.  R.  R.  Co.  113  N.  Y. 
U5.  Bee  also  Keokuk,  &c  Packet  Co.  v.  True,  B8  III.  606 ;  Dwinelle  v.  S.  Y.  Cen- 
tttl,Ae.  K.  R.  Co.  ISO  N.  Y.  UT;  BtMM  Ry.  Co.  n.  Bolton,  43  Ohio  St.  334;  Dice 
>.  Willametto  Trans,  Co.  8  Ore,  60. 
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hj  mere  non-payment,  nnlesa  payment  has  been  demanded 

*  223  and  refused,  (w)    *  It  has  been  held  in  New  York,  that  a 

contract  betwen  a  railroad  company  and  a  gratuitous  pas- 
senger, exempting  the  company  from  liability  under  any  circum- 
atauces  of  negligence  on  the  part  of  its  agents,  is  not  against  law 
or  public  policy,  and  is  valid  ;(/)i  and  it  has  been  held  in 
Illinois,  just  othetwi8e.(/f)  '  But  it  would  seem  that  an  owner  of 
cattle  transported  on  a  railroad,  who  goes  along  in  charge  of 
then^  is  not  such  a  gratuitous  passenger.  (^)  It  may  be  remarked, 
that  a  servant,  travelling  with  his  master,  may  recover  for  a  loss, 
although  his  master  bought  and  paid  for  the  ticket  (%) 

The  reason  of  the  difference  between  his  liability  as  to  pas- 
eengers,  and  as  to  goods,  is  this.     The  carrier  of  goods  has  abso- 

Bamely,   thM  tbe  plaintiff  vtm  b  stock-  left  to  the  Bport  at  clumce  or  the  negli- 

holder   in  the  company,    riding  by  tbe  gence  of  carelesa  ageats.    Any  ne^^ligence 

invitation  of  tbe    preudenc,    paring   no  in  «nch  caui  ma;  weU  deserve  the  epithet 

faM,  and  not  in  the  usual  paasenger  can,  of  'groM.' "     And  the  doctrine  lud  down 

&c.     Tbe  Bnpreme  Court  keld  thii  {□■  in  thac  caae  waa  leafBimed,  as  not  only 

•traction  tq  he  correct,  and  Grier,  J.,  in  Testing  on  public   policy,  bnt  on  sound 

■peaking   of  the  gronnda  of  a  carrier'B  principle,  in  Steamboat   New  World  s. 

duty,   ftaid:  "This  duty  does  not  resnlt  KinKi  16  Uow.469.    And  see  Littlejohn  d. 

llone  from  the  coniideration  paid  for  the  FiUhbnrg  K.  B.  Co.  UB  Mass.  4TR.    Bat 

■ervice.    It  is  impoaed  by  the  law,  even  see  Bovce  d.  Anderson,  3  Pet.  150,  156, 

where  the  service  is  grataitous,     'The  where  Et  is  said,  that  the  carrier  of  a  slavo 

conBdence  induced   b^   nndartaking  any  without  reward  wootd  be  liable  only  for 

service  for  another,  ii  a  sufficient  legal  gross  negligence.     See  also  Witliams  v. 

consideration  to  create  a  duty  in  the  pei^  Taylor,  4  Port.   (Ala.)   334.    In  Fay  b. 

tormance  of  it.'    See  Coees  u.  Bernard,  Steamer  New  World,  1  Cal.  34B,  it  waa 

and  cases  dted  in  I  Smith,  I.ead.  Cas.  decided  Chat  a  common  carrier,  trantport- 

95.      It  is  true  a  distinction   has   been  ing  gf^'*  ■^"■*  "»»*■" i*-^"-!"    — ™-  ".^  i.aM* 


is  liable  only  for  the  latter.    But  this  SI  Ind.  48;   Uhio  R.  R.  Co.  c.  MaUing, 

ease  does  not  call  npon  us  to  define  the  30  111.  9. 

difference  (if  it  be  capable  of  defiaitiua),         (et)  Hurt  e.   Sonthem  B.   R.  Co.  40 

-as  the  verdict  has  tonnd  this  to  be  a  case  Miss.  391. 

of  gross  negligence.     When  carriers  nn-         (/)  Wells  n.  New  York  Central  tt.  B. 

der^e  to  convey  persons  by  the  power-  Co.  34  N.  Y.  {^10  Smith)  181. 

fnl    but    dangerous    agency    of   steam,         {ffi  Illinois  R.  R.  Co.   r.   Read,  37 

pnhlic   policy    and   safety    require   that  IlL  4S4. 

they  be  held  to  the  greatest  poaiible  care         (9)  Perkins  d.  New  York  Central  B.  R. 

uid  diligence.      And  whether   the  con-  Co.  S4  N.  Y.  (10  Smith)  233;   Flinn  o. 

....    __.i     . ._.!__    L_  ^L!,...,_ti- D  ^.  Co,  1  Hooiton,  469. 

f-York,  N.  &B.  Co.  11 

t  be  C.  B.  398,  65S. 

'  And  in  New  Jersey,  Kinney  n.  Central  R.  Co.  5  Vroom,  S13.  In  England  It  is 
heid  that  a  drover  who  travelii  free  "  at  hia  own  risk  "  cannot  recover  for  injuries 
resulting  from  a  railroad  company's  negligence,  Galliu  d.  London.  &c.  R.  Co.  L.  R.  10 

3.  B.  313  ;  even  if  "gross,"  McCawley  v.  Fumoss  R.  Co.  L.  R.  8  (j.  B.  57  ;  nor  if  tr»T. 
ling  on  one  railroad  in  cQutiuuation  of  bis  jonmey  under  sncb  an  agreement  with 
anotfier  railroad.  HaU  0.  North  Eastern  R.  Co.  L.  K.  10  Q.  B.  43T.  The  holder  of  a 
"  drover's  ticket "  cannot  use  it  for  stop-over  pnrpoaes  contrary  to  a  regulation  of  the 
railroad  company.     Dietrich  d.  Penn.  R.  Co.,  71  I^  433.—  K. 

>  So  in  Indiana.     Ohio,  Ac.  R.  Co.  0.  Selby,  47  Ind.  471.     See  howevM  Arnold  v. 
m.  Cent.  R.  Co.  83  lU.  373.  —  K. 
284 
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Inte  control  over  them  while  they  are  in  his  hands ;  he  can  faatea 
them  with  ropes,  or  box  them  up,  or  put  them  under  lock  and 
key.  But  the  carrier  of  passengers  must  leave  to  them  some 
power  of  self-direction,  some  freedom  of  motion,  some  care 
of  *  themselves.  It  would  be  wrong,  therefore,  to  hold  *  224 
him  to  as  absolute  a  responsibility  as  in  the  case  of  goods ; 
it  is,  however,  held  that  the  carrier  of  passengers  is  liable  for  the 
goods  of  the  passenger  put  under  his  care  in  the  same  way  that 
he  is  for  other  goods,  (kk)  But  still  the  policy  of  the  law  applies 
to  the  carrier  of  passengers  as  to  the  carrier  of  goods.  It  admits 
only  so  much  mitigation  of  the  rule,  as  that  he  is  liable  only 
when  he  is  guilty  of  some  negligence ;  but  if  in  the  least  degree 
n^ligent,  he  is  liable,  because  the  law  holds  him  to  do  all  that 
care  and  skill  can  do  for  the  safety  of  his  passengers.  Only  when 
all  this  is  done,  and  be  can  show  that  the  injury  complained  of  is 
not  to  be  attributed  to  any  default  whatever  on  his  part,  or  on  the 
part  of  any  one  for  whom  he  is  responsible,  is  he  discharged 
from  his  liability.  It  seems  to  have  been  held  decidedly,  that 
the  onut  to  prove  that  he  is  not  in  fault,  rests  on  him.  (t)     Some 

!U)  Merrill  p.  Grinnell,  30  N.  T.  5M.  drove  ikilfnllj  !  In  man;  other  caseg 
i)  Christie  V.  Grigfi^  a  C&tnp.  79.  of  this  wirt  it  ainat  be  equally  imposBible 
This  was  an  action  of  awnmpait  ^inat  for  the  plaintiff  to  cive  the  evidence 
the  defendant,  aa  owner  of  the  BlachtttUI  leqaired.  Bat  when  the  breaking  down 
ttage,  on  which  the  pluntiff,  a  pilot,  wat  or  oTertoraing  of  &  coach  ia  proved. 
ntTeUiog  to  London,  when  it  broke  down  oegligeoce  on  the  part  of  the  owner  ii 
and  he  was  erentl;  brained.  The  first  implied.  He  has  always  the  means  to 
const  impateii  the  accident  to  the  nesli-  rebut  this  presamption,  if  it  be  nnfounded, 
nnce  of  the  driver;  the  second,  to  the  and  it  is  now  incnmbent  on  the  defeixl' 
bsnScieDcf  of  the  a:de-tree  of  the  car-  ant  to  make  ont  that  the  damage  in  this 
tiage.  llie  plaintiff  bavins  proved  that  case  aroee  from  what  the  law  considers 
the  axle-tree  snapped  aaoDdet  at  a  place  a  men  acciderU."  The  same  point  waa 
where  there  waa  a  slight  descent,  from  raled  bj  Lord  Denntan  at  JVut  Prim,  in 
die  kennel  crossing  the  road :  that  ha  wa«  Carpae  v.  The  L.  &  B.  Rulwaj  Co.  9  Q. 
ia  consequence  precipitated  from  the  top  B.  747  r  it  was  decided  bv  the  Coart  A 
of  tbe  coach ;  and  that  the  bmisea  he  Eicheqaer,  in  Skinner  ir  London.  Brigh- 
tBeeired  conflned  him  several  weeks  to  ton,  &  South-coast  Kailwa;  Co.  3  E.  L. 
his  bed ;  there  rested  his  case.  But,  Ser-  &  E.  360 ;  a.  c.  6  Exch.  767,  and  has  been 
jeant,  cud  tended  gtrenaonsl;  that  the  repeatedly  coaSnaed  in  this  connCrr. 
pluntiff  was  bonnd  to  proceed  further,  Thos.  in  Ware  o.  Ga;,  II  Pick.  106,  it 
and  gi^-e  evidence,  either  of  the  driver  was  held,  that,  if  in  an  action  bj  a  paa- 
bein^  unskilful,  or  of  the  coach  being  in-  senger  against  tbe  proprietors  of  a  stase- 
•oSdent.  But  per  Maatfidd,  C.  J.:  "  I  coacb,  for  an  injur;  occasioued  by  the 
think  the  plaintiShas  made  Bp-ini4/aci'>  Insnfficieucj  of  the  coach,  the  plain* 
ease  bi  proriug  his  going  on  the  coach,  tiff  proves,  that  while  the  c»ach  wui 
the  accident,  and  the  damafFe  he  has  driven  at  a  moderate  rate  npon  a  plaia 
•altered.  It  now  lies  on  the  other  side  to  and  level  road,  withont  coming  in  con- 
show  that  tbe  coach  was  as  good  a  coach  tact  with  an;  other  object,  one  of  the 
•s  conld  be  laade,  and  thU  the  driver  wheeU  came  off  and  the  coach  overset, 
was  as  ■kiUnl  a  driver  as  could  anywhere  wherebj  tbe  plaintiff  was  bnrt,  the  law 
be  found.  What  other  evidence  can  the  will  imply  negligence,  and  tbe  burden  of 
piaintifl  give  t  Tbe  pawengera  were  proof  will  rest  upon  the  defendant*  to 
probablj  all  sailors  like  bimwlf;  and  rebut  this  legal  mference,  bj  showing 
how  do  the;  know  whether  the  «aacb  that  the  coach  was  properl;  fitted  oat 
was  w^  bolt  or  whether  the  coachman  and    provided.     To  the   same  effect  are 


)vGoo'^lc 


*  225  THE  LAW  OF  CONTBACTS.  [bOOE  HI. 

qnastion,  however,  may  exist  on  this  point.  We  should 
•225   express  onr  own  view  of   the   law  •thus.     The   plaintiff 

must  not  merely  prove  that  he  has  sustaiued  injury ;  bnt 
must  go  80  much  further  as  to  show  that  he  suffered  from  such 
accident,  or  such  other  cause  as  may  with  reasonable  probability 
be  attributed  to  the  negligence  of  the  defendant  Thus  far  the 
onus  ia  on  the  plaintiff.  But  then  it  shifts,  and  the  defendant 
must  prove  an  absence  of  negligence  or  of  default  on  bis  part 
And  if  the  plaintiff  has  mode  out  bis  primd  facie  case,  and  the 
evidence  offered  in  defence  leaves  it  uncertain  whether  there  was 
negligence  or  not,  the  plaintiff  must  prevail ;  (/)  extraordinary 
care  being  demanded  of  the  carrier,  and  only  ordinary  care  of  the 
passenger,  {jj)  If  the  passenger  causes  the  injury,  by  his  own 
negligence,  the  carrier  is  not  liable.'  In  a  recent  case  in  New 
York,  this  rule  was  applied  to  a  child,  with  what  seems  to  ns 
undue  severity.  It  was  said  that  if  a  child  has  not  reached  years 
of  discretion  "  he  should  have  a  protector. "  Be  it  so.  But  if  he 
has.uo  protector,  and  does  that  which  might  be  expected  of  him, 
bnt  would  be  negligence  in  an  adult,  is  it  law  that  the  care 
required  of  passengers  is  the  same  for  all,  as  held  in  this  case, 
without  regard  to  age  or  condition !  {jk)  We  should  prefer  the 
rule  which  would  better  accord  not  only  with  the  sentiments  of 
the  community,  but  with  the  prevailing  practice  of  railroad  com- 
panies; namely,  that  they  should  be,  as  far  as  circumstances 
permit,  the  protectors  of  those  who  need  protection,  as  females 
and   children. 

The  damages  may  not  only  cover  existing  injury  and   costs, 
but  further  and  prospective  loss  and  expense,  if  such  be  inevita- 

8toke«  V.  Skltoiuto]!,  13  Fet.  ISl  ;   Stock-  of  Holbrook   c  The    Utica  &  Schenec- 

ton  V.  Frej,  4  Gil],  406 ;    McKitmey    ».  tadv  R.  R.   Co.   !  Kern.  ass.     See  also 

N«i1,  I  Mcl^ean,  MO;    F&mh  d.  Reigle,  Fairchild  c.  Cal.  SUge  Co.   13  Cal.  fi99 ; 

.   11  Gntt.  697  ;   Brebm  «.  GreU  Weatem  Bakei  n  New  York  Ceatral  R.  U.  Ca  M 

R.  R.  Co.  M  Barb.  SS6 ;    Boyce  v.  Cal.  N.  Y.  (10  Smith)  599. 

Stage  Co.  S5  Cal.  460.    Aod  see  Hntchiu-  (jj )  HuehwDkanip  it.   Citiieiw  R.  R, 

■on    OD  Carriers  }  76S  tt  ttq.  tiA  mU,  Co.  ST  Mo.  MT. 

p.  •2S!,  note  (d).  ijk)  Sherid«D  v.  Brooklpi  R.  R.  C<x 

(j)  We  coimider  that  the   Tiew   bi-  S6  S.  Y.  39.    See  Atchiton,  &&  R.  Co.  e. 

preeaed  in  the  text  accords  with  the  caae  FUdd,  24  Kan.  637 


'  The  test  of  contribDtory  neErliEence  in  whether  the  pasiencer'i  act,  as  in  jninplniF 
■  ■     the  OTertnming  of  a  car  beCind  him,  ""•-      -'— «- 
:  in  stepping  off  an  nnainiBlly  hi|;h  M 
lli({akneeK«p.  nelaware.Ac  R.  Co.  r.  Maphejs,  90  Pa.  135,  " 


_.     .  when  alarmed  by  the  OTertnming  of  a  car  behind  him,  Wilson  o 

pBC.  R.  Co.  26  Minn.  S7S  ;  or  in  stepping  off  an  nnainiBlly  hi|;h  step  of  a  car  and  break- 


of  ordinary  pmdence  in  the  same  circnmiiUuices.  Bnt  where  a  paraen^er,  wsitinf;  oa 
the  opposite  side  of  the  track  from  a  platform  after  dark  for  a  train,  with  ample  time 
to  cro«e  over  to  the  platform,  who  attempts  withont  so  doing  to  board  the  train  and  is 
thrown  off  before  secnrclv  qq,  Mich^an,  &c.  R.  Co.  r.  Coleman,  as  Mich.  440 ;  or  Mepa 
from  a  startiof^  train,  althongh  it  did  not  pi«vions1y  allow  a  reasonable  time  for  exit, 
Jewell  n.  Chicuro,  Ac.  K.  Co.  S4  Wia.  610,  cannot  M  said  to  be  free  front  conttibutmy 
Degligence,  —  K. 
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bl«  and  may  eveo  btf  exemplary,  if  the  negligence  calls  for 
thi3.(i)V 
It  is  bis  duty  to  leceive  all  passengers  wIlo  offer ;(/)  to  carry 

(£)  Hopkins  d.  A.  &  St  L.  R.  R.  Co.  bDuoesB.    The  proprietora  hars  not  oaiy 

S6  N.  H.  9.  thia  right,  but  the  fuithar  right  to  con- 

(I)  BoDDett  B.  Datton.  10  N.  H.  481 ;  salt  uid  provide  for  their  own  iatereata 
Jencks  v.  Culeman.  2  RamneT,  331.  This  in  the  mmiiBeeniBDt  of  tiach  boats,  as  a 
quMtioii  waa  much  diKiused  in  Bennett  eommon  Incident  lo  their  right  of  prop- 
v.  The  P.  a  O.  Steamboat  Co.  6  C.  B.  ertj.  They  are  DOt  booncl  to  admit  pa»- 
7TS,  bnt  tbe  case  went  oft  finaUy  on  a  aengen  onooard,  who  refoHe  to  obey  tho 
dDestion  of  pleading.  The  obligation  of  reasonable  regulationg  of  tbe  boot,  <tt 
the  paaseoger  carrier  it,  however,  nab-  who  are  gnilty  of  f^niea  and  vulgar  habit* 
jectedto  lonie  limitation,  Thne,  he  mar  of  coudoct;  or  who  make  diatorbaacM 
rightfolly  eKcladB  all  penons  of  Itad  on  board,  or  whose  diaratters  are  doabt- 
character  or  babita;  all  whoso  objects  fnl,  or  dissolnte,  or  sudpcious;  and,  a 
■re  to  interfere  in  any  way  with  his  fortiori,  whose  characters  are  aneqairo- 
intereais,  or  Co  diHturb  his  line  of  pot-  cally  Inid,  Nor  are  they  bouud  to  admit 
tonaj^ :  and  all  who  refuse  to  obey  the  passengers  on  board  -  whose  object  it  is 
leaaonable  regulations  which  are  made  to  interfere  with  tbe  interests  or  patron- 
tor  the  government  ot  tlie  line :  and  he  age  of  ttie  proprieCon  so  as  to  make  the 
maj  rightfolly  inquire  into  the  habits  ot  boainess  less  locracive  to  them."  So  in 
motiTea  of  passeagera  who  offer  them-  Commonwealcb  v.  Power.  7  Met.  ,596,  it 
•sItss.  Jencks  v.  Coleman,  S  Snniner,  waa  held,  that  if  an  inalteeper,  who  haa 
ti\.  This  waa  an  action  against  tlie  [reqnentty  entered  a  railroad  depot  and 
proprietor  of  a  ateamboat,  ranning  from  aoDoyed  pasaengers  hy  soliciting  them 
New  York  to  ProTidence,  for  refnsing  to  to  go  to  his  inn,  receives  notice  from  the 
receive  the  plaintiff  on  ttoard  as  a  pas-  soperiateudent  of  the  depot  that  he  must 
•eager.  The  plaiatiB  was  the  known  do  so  no  more,  and  he  nevertheless  re- 
agent of  the  Tremont  line  of  stage-  peatedly  enters  the  depot  for  the  same 
coaches.  The  proprieton  of  the  steam-  parpnae,  and  afterwards  obtaius  a  ticket 
boats,  President  and  Benjamin  Franklin,  for  a  passage  in  the  cars  with  a  boaajide 
had,  as  the  plaiDtitl  knew,  entered  into  intention  of  entering  tbe  cars  as  a  passea- 
■  contract  with  another  line  called  the  ger,  and  goes  into  the  depot  on  his  wa; 
Cidiens  StaK»Coach  Company,  to  carr^  to  the  cart,  and  the  laperiutendent,  be- 
wnninngrn  between  Boston  and  Provi-  lieving  that  he  had  entered  the  depot  to 
uenca,  in  connection  with  the  boats,  solicit  passengers,  orders  him  to  aa  out. 
Tbe  plaintiff  had  been  in  tlie  habit  of  and  he  does  not  exhibit  \ 
coning  oa  board  the  steamboats  at  Prorl-  give  notice  of  his  real  i  ,  . 
deuce  and  Newport,  for  the  purpose  of  presses  forward  towards  the  cars,  and 
soliciting  passengers  for  the  Tremont  line,  the  superintendeat  and  his  asaiatants 
which  VM  proprietoTB  of  tbe  President  thereupon  forcibly  remove  him  from  the 
and  Benjamin  Franklin  had  probibiced.  depot,  using  no  more  force  thao  is  no- 
It  was  hetd,  that  if  the  jury  should  be  cessary  for  that  porpose,  anch  removal 
ol  opinion  that  the  above  contract  was  is  justifiable,  and  not  an  iadictable  »»■ 
tcMonable  and  bona  fide,  and  not  entered  sault  and  battery.  Bat  in  Bennett  v. 
into  tor  the  purpose  of  an  oppressive  Dnttou,  10  N  H.  481,  it  waa  hiid,  that 
uKmopoly,  and  that  the  exclusion  of  the  the  proprieton  of  a  stagecoach,  who 
plaintiff  waa  a  reasonable  reflation  in  bold  themselves  ont  as  common  carriers 
order  to  carry  thia  contract  into  effect,  of  passeoi^n,  are  bound  to  receive  all 
Ilie  proprietors  of  the  steamboat  would  who  require  a  passage,  so  long  as  they 
bejnstified  in  refusing  to  take  the  plain-  have  room,  aad  there  is  no  legal  excuse 
till  on  board,  Slorg,  J.,  said :  "  The  right  (or  a  retnsal ;  and  that  it  was  not  a  law- 
o[  passengers  to  a  passage  on  l>oanl  of  fnl  excuse  that  they  ran  their  coach  in 
a  steamboat  is  not  an  unlimited  right,  connection  with  another  coach,  whicti 
But  It  is  subject  to  such  rsuooable  reg-  extended  tbe  line  to  a  certain  place,  and 
nlatiraie  it  tbe  proprieton  may  preacriM  had  agreed  with  the  proprietor  of  anch 
for  (be  doe  accommodation  ot  paatengen,  other  coach  not  to  receive  passengers 
and  for  the  doe   artangenent  ol  Uteir  wbo  came  from  tliat  place  on    certain 

I  Tbe  jnrj,  in  aatesting  the  damages,  may  take  into  conmdeiatiou,  bwidea  the  pain 
•Bdanffenog,  and  the  expense  incorred  (ormedical  and  other  necessaij  attendance,  the 
lota  tottsinecl  through  inabilitr  tocoDiiunealacratlTeprofMtional practice.  Fhilliptt>, 
London,  Ic.  B.  Co.  9  C.  P.  D.  S80.  —  K. 
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•  226  "  them   tlte   whole   route ;  (m)    to   demand   no   more   than 

the   usual   and    established    compenaatiOD ;    to    treat   all 

•  227   hia  passengers  alike ; '  'to  behave  to  all  with  civility 

dip,  iinU«  thef  ume  fn  his  coacli.  riolentlj  on  the  BlioaMen  and  back  by  • 
The  defendant  was  one  of  the  proprie-  low  archiray  in  tha  pasii^,  by  which 
tors,  &nd  ths  driver  of  a  stage-coach  ran-  slie  was  severely  injured.  U  appeared  in 
nine  daily  between  Amherst  and  Nashna,  evidence  that  the  Brchnav  was  onljr 
wbich  coDDected  at  the  latUr  place  with  twelve  incbea  higher  than  the  ton  of  the 
anothei  coach,  raQnins  between  Nashua  coacb.  Upon  this  evidence.  Lord  Elltn- 
aai  Lowell,  and  thos  forms  a  contipooas  bornugh,  in  somming  np  to  the  jurr,  said : 
mail  and  passenger  line  from  Lowell  lo  "  The  detendant  was  boand  to  cury  ths 
Amherst,  and  onward  to  Franceatown.  plaintiff  from  the  nsnal  place  of  taking 
A  third  person  ran  a  coach  to  and  from  np  to  the  nsnal  place  of  setting  down. 
Nashoa  and  Lowell,  and  the  defenduit  As  conch-owner,  therefore,  he  wag  aa- 
ajpved  with  the  proprietor  of  the  coach  swerabla  for  the  negligent  acts  of  bis 
connectiag  with  his  line,  that  he  would  servant,  till  the  plaintiff  was  set  down  at 
nut  receive  pMsengers  who  came  from  the  usual  place  for  passengers  alighting 
Lowell  to  Nashua  in  the  coach  of  such  at  Chelsea.  This  appears,  lor  the  inside 
third  person  on  the  same  day  that  the;  ap-  passengers  at  leant,  to  have  been  the 
plied  tor  passage  to  places  above  Nashua,  yard.  If  the  coachman  had  said  to  her. 
The  plaintiff  was  notiSed  at  Lowell  of  'The  others  will  be  safe  in  proceeding, 
this  arrangement,  hnt  notwithstanding  hnt  f  on  mnst  go  down  here,  as  yon  can- 
came  from  Lowell  to  Nashua  in  that  not  remain  upon  the  coach  withont  dan- 
coach,  and  then  demandnd  a  passage  in  ger  to  voni  life,'  she  could  only  hare 
the  defendant's  coach  to  Amnent,  ten-  blamed  ner  own  imprndence  for  what 
derJng  the  regntat  fare.  Htld,  that  the  followed.  But  he  should  have  given  her 
defenilant  was  boond  to  leoeive  him,  the  materials  lo  jadire,  if  he  was  to  Isava 
there  being  sufficient  room,  and  no  evi-  her  to  make  her  election.  He  told  her 
dence  that  the  plaintiff  wag  an  nnflt  the  passage  was  atckward,  whereas,  ac- 
person  to  be  admitted,  or  that  be  had  cording  to  the  evidence,  it  was  impracti- 
ony  design  of  .  injuring  ib.^  defendant's  able."  See  also  Massiter  f.  Cooper,  * 
business.  Sap.  160.  In  Copptn  v.  Braithwaiie,  8 
(ffl)  Dndler  e.  Smith,  1  Camp.  167.  Jur.  875,  it  is  said  to  have  been  ruled  by 
In  this  case  the  plsiutiS  took  a  seat  on  Ro/ft,  B.,  at  Niti  Priai,  that  a  carrier 
the  outside  of  tw  defendant's  coach,  to  having  received  a  pickpocket,  as  a  pas- 
be  conveyed  from  a  place  called  the  Red  senger,  on  board  his  vessel  and  taken  his 
Uon,  In  the  Strand,  to  Chelsea.  It  ap-  fare,  he  cannot  put  him  on  shore  at  an 
peared  that  she  was  so  conveyed  safety  intermediate  pUce,  so  Jong  as  he  is  not 
as  far  as  the  Cross  Keys  Inn,  at  Chelsea,  gnilty  of  any  impropriety.  But  see  the 
where  the  coach  was  accnstomed  to  stop,  preceding  note. —  In  Ker  o.  Mountain, 
When  the  coach  arrived  before  the  gate-  1  Esp  17,  it  was  rnled  by  Lord  Kmi/m, 
way  of  this  Inn,  leading  to  the  stable  tlut  if  a  person  engages  a  seat  in  a  stage- 
yard,  the  coachman  requested  the  plain-  coach,  and  pays  at  the  same  time  omy 
tiff  to  alight  there,  as  the  passage  into  a  deposit,  as  twif  the  fare,  for  example, 
the  yard  was  mn/  aiDheard,  She  said,  and  is  not  at  the  inn  ready  to  take  his 
as  the  road  was  dirty,  she  would  rather  seat  when  the  coach  is  settintr  off,  the 
be  driven  Into  the  yard.  lie  then  ad-  proprietor  of  the  coach  is  at  uberty  to 
vised  her  to  stoop,  and  drove  on.  The  fill  up  his  place  with  another  passenger. 
consequence  was,  that  she   was  strack  bnt  if,  at  the  time  of  engaging  his  seat, 

>  It  is  genenlly  held,  however,  that  a  carrier  maj  separate  classes  of  passengen, 

as  white  from  colored '''-'  '-  •-  —  ■-'— '■ -■ j^..-— -  r^_ 

the  same  fare.    Ohica         .     .^    _ .  _.,  ..  ,  _  .^        -     -  -,      

fiZO  I  Westchester,  ftc.  B.  R.  Co.  d.  Miles,  BS  Pa.  909 ;  Chesapeake,  Ac.  R.  R.  Co  p. 
Wells,  B5  Tenn.  613;  McGuinn  u.  Forbes,  37  Fed.  Rep.  639,  and  note;  Honck  n.  So. 
Pac.  R.  R.  Co.  3fl  Fed.  Rep.  326;  Logwood  p.  Memphis,  &c.  R.  R  Co.  iS  Fed.  Rep. 
31S ;  The  Sue,  23  Fed.  Rep.  843.  Cf.  Fergoson  v.  Qies,  S3  Mich  358,  363.  In  some 
of  the  Ronthera  States  siatuies  either  permit  or  require  such  separation,  and  a  statute 


Hall  V.  De  Cuit,  99  U.  S.  4SS.    See  also  Looiivilla,  &c.  Ry.  Co.  o   Miaaiasippi,  133 
U.S.  587.  "=.  / 


of  Louisiana  requiring  carrier*  to  carry  both  white  and  colored  paasengeis  together 
was  held  unconstitutional  so  far  as  it  applied  to  carriers  between  different  States. 
.i_i,      ii_^_-_  «.  IT  c    .».     c__  _._.  i_..,_  ■„_    ..    n.  n         Misaiasippi,  133 
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aad  propriety  ;(n)  to  provide  suitable  carriages  and  meaDS  of 
traoaport ;  (o)  *  and  to  keep  the  roads  in  good  cooditioii  where 

Iw  p»Tt  (be  whole  of  the  fare,  In  inch  estAbluhed  aa  the  Uw  Id  this  conutij, 

owe  tbe  proprietor  cannot  (liapom  of  his  by  the  caae  of  Ingalln  v.  Billi,  El  Met.  I. 

pUce,  but  he  may  take  it  at  any  stage  of  iJiat  was  an  action   to  rtcorer  damages 

the  Joomey  that  he  thinks  fit.  foi  an   injury   received   by  the  plaintiff 

(n)  Chamberlainu.  Chandler,  a  Mason,  from  a  defect  in   the  defendant*    coach. 

Ml.  The  defendants  intiodnced  evidence  tend- 

lo)  Christie  v.  Griggs,  S  Camp.  79;  lug  ^  prove  that  the;  had  taken  all  po*- 
Curtis  D.  J>riDkirKter,  S  8.  &  Ad.  169  j  slhle  care,  and  incurred  extraordinary 
Biemner  e.  Williams.  1  C.  &  P.  414 ;  Ib-  expense,  in  order  that  the  coach  should 
nsli-.  Clark,  4  Esp.  2S9  ;  Crofts  d.  Water-  be  of  the  beat  materials  and  woFkmaa- 
Itoon,  3  Bing.  319;  Sharp  d.  Orey,  9  ship;  that,  at  tbe  time  of  the  accident, 
Bing  4ST.  See  also  Meier  o.  Penn.  R,  Co.  the  coach,  so  far  ox  cunld  be  discovered 
U  i>«.  S26.  An  opinion  seems  to  be  from  the  most  careful  inspection  and  tx- 
uitimated  in  several  of  the  cases  that  the  aminatioo  exteroalty,  was  strong,  sound, 
(■Trier  Is  bound  to  varrunl  the  sufBcieocy  and  sufllcieut  for  tlie  JourneY ;  and  that 
of  his  coach.  Thus,  in  Israel  e.  Clark,  4  thev  had  uniformly  enerciseil  the  utmoiC 
Esp.  !59,  Lord  EUenborovyh  is  reported  to  vigilance  and  care  to  preserve  and  keep 
biie  said,  that  carrjeis  were  bound  by  the  same  in  a  safe  and  ruadworthy  con- 
1st  to  provide  sufficient  cnrriages  tor  tbe  dltion.  Bat  the  evidence  further  tended 
■de  conveyance  of  the  public  who  bad  to  prove  that  tfaete  was  au  internal  da- 
Mcuion  to  travel  by  them ;  and  that  at  feet  or  flaw  in  the  iron  of  the  axle-tree, 
all  events  he  should  expect  a  clear  land-  at  the  place  where  it  was  broken,  about 
cgnAincM  in  the  carriage  Co  be  estab-  thre»«ighths  of  an  inch  in  length,  and 
liihsd.  So  in  Bremuer  d.  Williams,  1  C.  wide  enongh  to  insert  the  point  of  a  fine 
k  P.  414,  Btit,  C.  J.,  says,  he  considers  needle  or  pin ;  which  defect  or  Haw  ap- 
tbst  every  coach  proprietor  aan-anU  peared  to  have  arisen  from  the  forging 
to  the  public  that  his  ttagfrcoach  is  of  the  iron,  and  which  might  have  been 
eqnsltothe  journey  it  undertakes.  And  thecaose  o(  the  breaking;  that  the  said 
Inslly,  in  Sharp  e.  Qrey,  9  Bins.  457,  Bo-  defect  was  entirely  surrounded  by  sound 
nmjatt,  J.,  says,  that  if  a  coacn,  when  it  iron  one  quarter  of  an  inch  thick ;  and 
Bsits  upon  its  joamey,  is  not  roadiaorthi/,  that  the  flaw  or  defect  could  not  possibly 
Ibe  proprietor  is  liable  for  the  coose-  have  been  discoverad  by  inspection  and 
qnences,  upon  the  same  principle  as  a  examination  externally.  The  learned 
■upowner  who  fnmishet  a  vessel  which  judge,  before  whom  the  cause  was  tried, 
la  not  seaworthy.  And  in  Bennett  ,d.  Instructed  the  jnrv  that  the  defendants 
The  P.  &  O.  Steamboat  Company,  S  C.  were  boond  by  law,  and  an  implied 
B.  715,  782,  npou  Sharp  o.  Grey  being  promise  on  their  part,  to  provide  a  coach, 
cited  bv  Sir  JoMn  Jereii,  Attorney-Gen-  not  only  apparently,  bat  really,  road- 
mi,  who  decided,  in  substance,  that  a  worthy;  that  they  were  liable  for  any 
o»ch  proprietor  is  botmd  to  use  all  ordi-  injury  that  might  arise  to  a  passenger 
asrv  care  and  diligence  to  provide  a  safe  from  a  defect  in  the  original  conatrnction 
vetucle,  Crttneeil,  J.,  inCermptIng  him,  of  the  coach,  although  the  imperfection 
■sid:  "It  goes  a  little  farther  than  that;  was  not  visible,  and  conld  not  be  discov- 
it  lays  down  that  he  is  bound  ol  ai/evenu  ered  npou  inspection  and  examination. 
lo  provide  a  aonnd  coach."  Bnt  tbe  con-  The  defendant  excepted,  and  moved  for  a 
tniy  was  mled  in  Christie  r.  Griggs,  3  new  trial,  which  was  granted.  Subbard, 
Csmp.  79,  bv  Sir  Jamet  Matufield,  who  J.,  after  a  very  thorough  and  able  exam- 
uld,  that  only  the  same  measure  of  dili-  ination  of  the  cases,  cuncladed  his  opinion 
g^nce  wo*  required  of  a  passenger  car-  thtis  ;  "  The  result  to  which  we  have  ar- 
tin,  in  tbe  coustroction  and  care  of  his  rived,  from  the  examination  of  the  case 
coach,  IS  in  all  other  matters  appertain-  before  na,  is  this ;  That  carriers  of  paasen- 
^g  to  the  conveyance  of  his  passengers,  gees  for  hire  are  bound  to  nse  the  utmost 
«e  tbs  case  stated,  with  the  learned  care  anddilfgenceintheprovidingofsafe, 
inrim^.  — ;-.;„._  gm^  p_  •bi9,  note  (b).  sufficient,  and  suitable  coaches,  harnesse*, 
le  of  this  case  woe  deuly  horsea,  and  coachmen,  in  order  to  prevent 

I  At*-"- 
fsilsto 

tinue  to  ride  if  he 'electa  not  togivenp  his  ticket.  St.  Louis,  &c.  R.  R.  Co.  n.  Leigh,  40 
AA.  H8 ;  Hsrdenberah  v.  St.  ^ol,  &c.  Ry.  Co.  39  Minn.  3 ;  Davis  v.  Kania*  City,  &c. 
K.  R.  Co.  53  Mo.  317  ;  Memphis,  Ac.  R.  R.  Co.  v.  Benion,  8B  TeUu.  697.  See  alao 
Btiua  r.  Wen  Jersey  Ferry  Co.  114  V.  S.  474. 
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the  carrieT  owns  them ;  {oo)  to  maintaiD  a  reasonable 
*228   "degree  of  speed ;(p)  and  to  have  servants  and  agents 

competent  for  their  several  emplojments ;  and  for  the 
default  of  his  servants  or  agents,  in  any  of  the  above  particulars, 
or  generally,  in  any  other  points  of  duty,  the  carrier  is  directly 
responsible,  (q)  ^  as  well  as  for  any  circumstance  of  aggravation 

those  injariea  which  haman  c&reftDd  fora-  P.  3M  ;  Cmipae  c.  L.  &  B.  lUilm;  Co.  5 

right  COD  goard  against;  BDd  that  il  an  Q.  B.  747.     See  alio  the  charge  of  Bai, 

accident  happcue  from  a  defect  in  the  C.  J.,  to  the  gnuitl  jury,  8  C.  &  F.  694, 

coach,  which  might  have  been  discovered  note  (6|. 

and  remedied  apoa  the  muet  careful  and  (if)  The  owner  it  liable  for  an  sccideDt 

thorongh  examiuation  oi  the  coach,  each  which  happens  from  the   driver'e  intoxi- 

accident  mnic  be  SM-ribed  to  negligence,  cation ;  lint  not  if  from  hia  physical  dis- 

fot  which  the  owner  in  liable  in  caae  ot  ability,   arising  withont  hia  faolt,   from 

iojiiTv  to  a  pafgeoger  happenins  by  rea-  extreme    and    nnnBoal   cold,   which  ren- 

*0Q  of  BDch  accLiletii.    On  the  other  hand,  dered  htm  iocapable  fur  the  time  of  doing 

whsie  the  accident  arises  from  a  hidden  his  duty.     Stukei  i'.  SaltuuslAll,   13  Pet. 

and  inE«roa]  defiH.-t,  which  a  careful  and  ISl.    See  also  McKinney  v.  Nell.  1   Hc- 

thorongh  examination  would  not  d isdose,  Lean,  S50;  Peck  i-.  Neal,  3  id   14.    The 

and  which  conld  not  be  guarded  against  rule   stated    in  the  text  received  a  very 

bj  the  exercise  of  a  sonnd  Judgment  and  strong  application  in  the  catie  of  McElroy 

Clie  most  vigilant , oversight,  then  the  pro-  v.  Nashna  &  Lowell  R.  R.  Corporation,  4 

prietoT    it  not  liable  for  the  injary,  bot  Ctish.  400.    It  wan  an  action  en  the  caae 

the  mitfortune  mutt  be  borue  b;y  the  eaf-  to   recover   damages  of  the   defendants, 

ferer,  as  one  of  that  daee  of  injnriea  for  for  an  iojory  alleged  to  have  been  sna- 

which  the  lav  can  afford    no  redreat  in  tained  by  the  female  plaintiff,  while  rid- 

the   form   of  a   uecuniarj   recompense."  ing  as  a  paasenger  in  the  defendants'  caia 

-                       -  r-         _.-              r.  .......           ,j.j^^  ^ij^^^  ,^ 

ence  oE  the  care- 

„.                       witch,  by  which 

Such  also  is  the  doctrine  now  held  the  Concord  Biilroad  connected  with  and 

in  England.    Grote  v.  Chester,   &c.  Ky.  entered  upon  the  defendants'  road.    The 

Co.   2  Ex.  SM  ;    Keadhead    v.  Midland  switch  was   provided   by  the  proprietors 

Ry.  Co.  L.  R.  i  Q.  B.  41!  ;  L.  R.  4  Q.  B.  of   the  Concord  Railroad,  and   attended 

379.     See  also  Toledo,   &c.   By.   Co.  v.  by  one  of  their  wrvanis,  at  their  expense. 

Beggs,  S5  111,  80,  —  A  pstsenger  carrier  -  It  was  heiJ,  that  the  defendants  weie  Uar 

will  be  held  to  the  greatest  vigilance  in  ble.    And  iihaic,  C.  J.,  said    "  The  conrt 

examining  and   inspecting   his    vehicles  are  of  opinion,  opon  the  facts  agreed,  that 

from  time  to  time.    ThoB.  in  BMTnaei  v.  the  defendants  are  liable  to  the  plaintifEs 

Williams,  1  C,  &  P,  414,  it  was  ruled  by  for  the  damage    sustained   by  the  wife 

Bat,  C.  J.,  that  a  coach  proprietor  ought  whilit  travelling  in  their  cars.     As  paa- 

to  examine  the  snOBciency  of  hia  coach  senger  carriers,  the  defendants  were  bound 

previous  to  each  journey ;  and  if  he  does  to  the  most  exact  care  and  diligence,  not 

not,  and  by  the  insecnrity  of  the  coach  a  only  in  the  manageoieut  of  the  train*  and 

pasMngei  is  Injured,  an  action  is  main-  cars,  but  also  in  the  structure  and  cate  ot 

taiiMble  against  the  coach  proprietor  for  the    track,  and  in   all  the  subsidiary  ac- 

negligence,  though  the  coach   had  been  rangements   necessary   to  the   safety   of 

examined  previous  to  the  second  journey  the  passengers.     The   wife   harins   coD' 

before  the  accident ;  and  though  It  had  tracted    with    the  defendants,  and  paid 

been  repaired  at  the  coach-maker's  only  fare  to  them,  the  plaintifEs  had  a  right  to 

thna  ot  four  days  before.    And  see  New  look  to  them,  in  the  first  instance,  for  the 

Jetasj  Railroad  Company  v.  Kennvd,  21  nse  of  all  necessarj'  care  and  skilL    The 

Fa.  203.  switch  in  question,  in  the  careless  oi  ueg 

(ao)  Hauler  n.  Harlem  R.R.Cal  Edm.  'ig^^  management  of  which  the  damage 

BeL  Gas,  359.  occurred,  < —  -  — •  -'  "■•  j-'~— ■— — ' 

{p)  See  Mayor  o.  Humphries,  1  C,  ft  road,  over 

1  Thus  a 

vartu,  E_.    .., ..  _     _  .            „                                 „         .       .  . 

s  watch,  Chicago,  &c.  R.  Co.  c.  Flexman,  IDS  lU.  MS.     See  also  chapter   on 
iigenej.  —  K. 
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which  attended  •  the  wrong.  A  passenger  may  be  ejected  •  229 
from  a  car  for  non-payment  of  fare,  or  other  aufhcient 
reaaon;  and  it  is  held,-  that,  if  eo  ejected  for  non-payment,  he 
cannot  by  climbing  into  the  car  and  tendering  his  fare  acquire 
a  right  to  be  carried,  (j^)  For  whatever  reason  a  passenger  is 
expelled  from  a  railroad  car,  care  must  be  taken  not  to  injurs 
hint  i  but  if  one  attempts  wrongfully  to  enter  a  car,  force  may  be 
lued  to  prevent  him.  (qr)  It  has  indeed  been  held,  that  to  eject  a 
passenger  from  a  railroad  car  while  in  motion  is  so  far  like  an  at- 
tempt to  take  life,  as  to  justify  the  same  resistance  on  the  part  of 
a  passenger.  And  though  he  ia  still  liable  to  ejection  in  a  proper 
manner  for  refusing  to  pay  fare,  his  resistance  to  the  attempt 
to  expel  him  without  stopping  the  car,  does  not  present  a  case  of 
concurrent  negligence  on  his  part  The  carrier  of  passengers,  in 
any  way,  is  always  bound  to  give  them  a  sufficient  opportunity 
to  alight  (^j)  If  a  railroad  company  carries  a  passenger  in  a 
caboose  attached  to  a  freight  car,  and  he  pays  the  usual  fare,  he 
has  all  the  rights  of  an  ordinary  passenger,  (qt)  >  In  some  States, 
as  in  Illinois,  a  railroad  company  is  prohibited  by  statute  from 
ejecting  passengers  for  non-payment  of  fare,  excepting  at  a 
station.  ^ 

The  paramount  duty  of  a  railroad  company  is  to  look  to  the 
safety  of  the  persons  and  property  it  transports.    And  it  has  been 

(uij  aU  ihur  pamengen ;  and  ftlthoagh  p.  *  aST,  note  (a) ;  Tnller  v.  Talbot,  S3  10. 

pnmded  toT,  and  sttended  bj,  a  Mrriint  397. 

tl  tha  Concord  Railroad  Corporation,  ftod 

It  tlwii  expense,  yet  il  wag  sttU  a  pait  of 

Um  Kuhoa  &  Lowell  Railraad,  and  it  <nw  Vroom,  309. 

■ilbin  Ibe  acope  of  cheir  dntj  to  lee  tliat         (i/r )  Kline  v.  Central  Padflc,  &c.  K.  B. 

the  Bvitch   wa«   rigbttT  cousbnctad,  at-  Co.  37  Cal.  <00. 

tended,  and   managed,  before  they  wera         (oi)  Fairmonnt  R.  B.  Co.  r.  Stntlei, 

iniliBed  in  canriDg  pouengen  over  it."  i*  Pa.  37i^ 

Sea  alM>  Naah«iUe  ft  C.  Railroad  Co.  v. 

Mmmdo,  1  Sneed,  330;  Giote  n.  The  C. 

4  H.  Railwaj  Co.  2  Exch.  351,  cited  anU,  Central  R.  R.  bo.  S6  Baib.  30.' 

'  Creed  r.  Penn.  R.  Co.  86  Pa.  IS9 ;  Dnon  v.  Grand  Trunk  H,  Co.  SB  He. 
187;  Ind.,  &c  R.  Co.  r.  BeaTer,  41  Ind.  493;  Lnca»  p.  Milwankes  R.  Co.  33  Wis.  41. 
ladianapoliB,  &c.  R.  Co.  v.  Horat,  93  U.  S.  aai,  decided  that  a  peTson  taking  a  cattle 
' — '~  il  entitled  to  demand  the  higheat  poaaibls  degree  of  cu«  aod  diligence,  re^iardlets 

I  eject 

tc.  R.  R.  Co.,  34  Md.  532;  ?KBrieQ  d.  Bo«tan,  &c.  R.  R.  Co.  15  Gray,  20;   

WMtern  Rjr.  Co.  o.  Millar,  19  Mich.  305 ;  Wf  man  v.  Northern  Pac.  R.  R.  Co.,  34 
Uinn.  210;  Lillia  o.  St.  Lonifl,  Ac  B.  R.  Co.,  64  Mo.  464.  Yet  a  carrier  may  not 
needlanly  eodaoger  life  or  hmlth  by  auch  ejection.  See  LoniiTilte,  &c  R.  R.  Co.  d. 
tMlUraii,  Bl  Ky.  624 ;  Hall  f.  Soath  Carolina  By.  Co.,  28  S.  C.  Ul,  and  casea  abore 
titad.  A  paaaenger  who  ia  not  a  mere  trespaaaar,  aa  one  who  refniea  to  give  up  bii 
ticket  beewue  no  seat  la  provided  for  him,  mar  only  be  a}ectod  at  a  t«giuar  ataUtoiki 
Hardenbergh  n.  St.  Panl,  &e.  Ry.  Co.  39  Minn.  3. 
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held  that  a  steamer  carrying  passengers  is  bound  to  protect  them 
from  any  violence  which  may  be  expected  from  disorderly  persons 
on  board,  although  these  persons  are  soldiers  who  were  received 
by  the  steamer  on  compulsion,  (qa)  and  the  duty  of  avoiding  unne- 
ceaaary  injury  to  animals  straying  upon  the  road  is  subordinate  to 
this,  (r)  And  he  is  liable  for  the  acts  of  partners,  or  ijuasi  part- 
ners, in  the  same  manner  that  the  carrier  of  goods  is  liable,  (s) 
Od  the  other  hand,  the  carrier  may  make  and  enforce  all  reason- 
able regulations  in  reference  to  his  business,  or  to  the  buildings 

connected  therewith;  as  the  depots  of  railroads,  and 
•230    'the  like;(0  but  notice  that 'the  carrier  would  not  be 

liable  for  injuries  to  passengers  caused  by  negligence  of 
its  servants,  would  be  unreasonable  and  inoperative,  (f^  ^^ 
passengers  are  bound  to  comply  with  all  reasonable  regulations ; 
and  to  show  their  tickets  when  aaked.(u)* 

As  the  carrier  is  bound  to  make  all  proper  provision  ior  the 
safety  and  comfort  of  his  passengers,  he  must  have  power  to  do 
so ;  and  on  this  ground,  as  well  as  in  defence  of  his  own  rights, 
he  may  refuse  to  receive,  or  may  remove  from  the  car  or  carriage, 
a  passenger  whose  condition  or  conduct  is  such  as  to  endanger 
other  passengers  or  cause  them  material  discomfort'    A  decision 

(au)  Flint  B.  Nonricb,  &c  Tnniportft-  moie  n.  Baker,  9  Johna.  307;  Green  p. 

tloo  Co.  6  Blatchf.  IAS.  BeulCT,  3  Blag.  N,  C.  lOB;  Stockton  ». 

M  Sandford  v.  Eighth  A».  R.  R.  Co.,  Fray,  i  Gill.  406. 
33  N.  T.  19  Smith)  343.    See  also  Loais-         (I)  Hall  •>.  Poirer,  12  Met.  4Sa. 
viile  &.  Frankfort  R.  H.  Co.  t>.  Ballard,  a         («)  Flinn  «.  Philadelphia  H.  R.  Co.,  1 

Met.  (Kt.)  177.  HoofHid,  469. 

(j)  Dwight  p.  Biewrter,  1    Pick,  50;  [«)  Hibbatd  b.  N.  T.  4  E.  R.  R.  Co,  1 S 

Champion   v.  Boetwick,  II   Wand.  STl ;  N.   Y.  455;  Willis  v.  h   I.  R.  R.  Co.  39 

IS  id.  179;   Waland   b.  Elkiiu,  1   Stark.  Barb.  S9S ;  IllinoU,  &c  R.  R.  Co.  s.  Whit- 

—    -  ~      •      • 3, 43  UL  42a    ' 


>  Although  a  neason-ticket  paseenger.  Downa  v.  N.  T.,  Ac  R.  Co.,  SB  Conn.  SB7,  — 
A  railroad  company  ha«  a  right  to  provide  and  insist  that  its  poBseneer  tickets  shall 
be  ased  apon  the  dav  when  isaaed.  Elmore  o.  Sands.  54  K.  Y.  512.  Ila  commntation 
ticket  is  lost,  for  wh'ich  a  receipt  was  given  reqairiug  the  showing  of  the  ticket  to  the 
condactor  when  requested,  stating  that  no  duplicate  wonld  be  issued  and  subjecting 
the  ticket  to  iu  regulations,  the  companv  after  snch  loss  can  exact  full  fare.  Itipley  c. 
N.  J,  &c.  R.  Co..  a  Vroom.  388.  That  ejection  li  justified  by  a  failure  to  have  a  Hop- 
over  check,  although  throogh  a  contactor's  mistake,  see  Yortou  i'.  Milwaukee  R.  Co. 
54  Wis.  a34;  and  by  a  refusal  to  pay  extra  fare  under  the  circumstances,  see  Lak« 
Shore,  &c.  R.  Co.  d.  Pierce,  47  Mich  477. —  A  regulation  sotting  apart  a  car  in  each 
passenger  train  for  the  separal*  one  of  women  and  men  accompanying  them,  is 
reasonable,  bnt  a  male  passenger  withont  a  seat  iu  the  other  car*  may  peaceably  use 
such  a  car,  Bas)!  v.  Chicuro,  ftc.  R.  Co,  36  Wis,  450 ;  4!  Wis  S54.  See  Peck  v.  H. 
V.  Cent.,  &c.  K.  C.  70  \.  ¥,  587,  that  an  excess  of  force  used  to  prevent  a  male 
passenger  from  entering  snch  a  car  renden  the  compaoy  liable.  —  K. 

'  An  ugly  aud  boisterous  drunkard  mav  be  expelled,  and  the  company  is  not  liable 
tor  his  Bubae<|uenC  death  on  the  track.  Railway  Co.  c,  Valleley,  3a  Ohio  St.  34S,  Se« 
also  Philadelphia,  ix.  R,  Co,  r.  Larkin,  47  Md.  155.  It  is  (or  the  jury  to  say  whether 
it  is  due  care  for  the  conductor  to  attempt  to  remove  such  a  passenger  while  the  car  it 
in  motion.    Murphy  n.  Union  Railway,  US  Uaia.  aas.  — K. 
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haa  lately  been  made  in  Massachusetts,  in  reference  to  a  street  or 
horse-railroad  car,  which  it  may  be  hoped  will  be  maintained  as 
law  in  refereoce  to  all  passenger  cars.  It  is  that  a  conductor 
need  not  wait  for  an  act  of  violence,  profanity,  or  other  miscon- 
dnot,  but  may  expel  a  passenger  whose  conduct  or  condition 
makes  it  reasonably  certain  that  he  will  cause  annoyance  to 
other   passengers,  (uu) 

The  carrier,  whether  of  goods  or  passengers,  is  liable  for  an 
injury  to  strangers,  if  this  be  caused  by  the  negligence  of  the 
driver  or  conductor ;  (v)  as  if  he  runs  over  one,  or  otherwise 
injares  him,  while  he  is  walking  oo  a  public  way.(M?)  And 
where  such  an  injury  results  in  death,  uo  action  is  given  by  the 
common  law  to  the  personal  representatives  of  the  deceased  ;(£) 
and  if  one  be  given  by  statute,  the  damages  therein  must  be 
wholly  confined  to  pecuniary  injuries,  and  will  not  extend  to 
mental  suffering  occasioned  to  the  survivors.  (i/)  Under  the 
statute  of  Kew  York  it  has  been  held,  that  it  is  immaterial 
whether  such  death  is  instantaneous  or  consequential,  (z)  Also, 
that,  under  the  provisions  of  the  statute,  a  husband  cannot  recover 
for  the  loss  of  hia  wife's  services  to  him,  he  not  being  of  kin  to 
his  wife  in  a  legal  sense,  (a)  Nor  is  it  a  defence  for  the  carrier 
that  the  road  was  out  of  order,  nor  that  the  reins  or  harness  broke, 
for  he  should  have  had  better  ones.  (6)  But  if  the  person  injured 
caused  the  injury,  in  some  degree,  by  his  own  negligence,  and  was 
capable  of  ordinary  care  and  caution,  he  cannot  recover  damages, 
unless  the  negligence  of'  the  party  who  did  the  injury  was  so 
extreme  as  to  imply  malice ;  (c)  but  it  is  no  defence  to  the  carrier 

(■■)  TiutOD  V.  HiddleMx  R.  R.  Co.,  11  vithin  tbe  State.    Whittord  v.  V»atm% 

ADen,  301.  S.  K.  Co.,  Sa  N.  T.  (9  Smith)  463. 

(t)  S(ta>)M  V.  EW,   1   C.  &  P,  6141         H  Brownr.BDffalo&S.L.  R.  lt.Co.. 

Slesth  e.  Wiboa,  9  id.  607 ;  Joel  d.  Mo^  22  N.  T.  (8  Smith)  191. 
ripM,  6  id.  SOI.    And  if  &  borae  and  cart         (q)  Dicheno  v.  Hew  York  Ceotial  R. 

an  left  in  the  ttreet,  witlioiit  u*  peraoa  B.  Co.,  33  N.  Y.  (9  Smith)  IS8. 
to  HMch   them,  the  owner   is  liable  for         (A)  Cotterill  v.  Starkej,  6  C.  &  P.  691  ; 

any  damage  done  by  them,  though  it  he  Welnh  v.  LswreDce.  S  Chitt.  263. 
occanoned   by  the  act  of  a  pHuer-hv,  ia  (c)  WooK   u.  B«ard,   B  C.  ft   P.  3TS; 

Kriking  the  bono,    lllidge  v.  Goodwin,  Cotterill  v.   Starlcej,   id.   691;   Wtqh  d. 

ft  C.&  P.  19a    Sm  ttbo  Ljnch  v.  Nni-  AUard,  S  W.  &  S.  524;  Cook  c.  Chura- 

dia,  1  Q.  B.  39.  plain   Transportation   Co..  1    Denio,  91 ; 

(»)  Boa  v.  LyttOD,  5  C.  ft  P.  407 ;  BtownsU  i>.  Tlagler,  5  Hill  (N.  Y.),  2^2 ; 

CotteriU  v.  Starker,  8  id.  691 ;  Hawkins  Barnes  v.  Cole,  22  Wend.  1S8;  Rathhnn 

*.  Cooper,  id.  473;  Wytu  v.  Allard,  5  Vf.  r.  Payne,  19  id.  399 ;  Perkins  n.  Eastern 

ft  S.  iS4.  Railroiul  Company,  20  Me.  307  ;  May  v. 

(z)  Cany  jt.  Berkshire  R.  R.  Co.,  t  Princeton,  17  Met.  442 ;  Parker  v.  Adams, 

Cub.  479;  Tbe  Harnsborg,  119  U.  8.  12  id.  115;  Tonawonda  R.  R.  Co.  ;>.  Man- 

m.  ger,  5    Denio,    3SS;    s.  c.  4  Comst.  349; 

is)  Blaka  n.  Midland   Railway  Com-  Brown  t.  Maxvell.  6  Hill  |N.  Y.),  S92; 

ry,  lOE.  L.  A  E.  437;  a.  c.  18  Q.  B.  Trow  p.  Vt.  Central  R.  R.  Co.,  S4   Vt. 

t'nder  the  New  York   itatatea  the  487 ;  N.  Y.  ft  E.  R.  R.  Co.  d.  Skinner,  19 

lenwdy  it  reatricted  to  an   inj0T;r   done  Pa.  £98.    Sm  also  White  f.  Winnisaim- 
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that  the  negligence  of  a  thitd  party  contributed  to  cause 
*231   the  damage,  (cc)    And  here,  *also,  as  to  the  question  of 

negligence  on  the  part  of  the  carrier,  the  rule,  making  it 
the  duty  of  the  plaintiff  to  prove  affirmatively  that  he  was  not 
guilty  of  negligence,  cannot  be  considered  as  univereaL  (d) 

So  the  carrier  is  liable  for  injury  done  to  property  by  the  way- 
side, unless  he  can  discharge  himself  from  want  of  care,  (e)  But 
a  railroad  company,  authorized  by  the  legislature  to  use  locomo- 
tive engines,  ia  not  responsible  for  damage  by  fire  occasioned  by 
sparks  from  an  engine,  if  every  precaution  has  been  taken  and 
every  approved  means  adopted  to  prevent  injury  from  fire,  and 
its  servants  are  not  guilty  of  negligence.(/)  But  if  negligent, 
it  would  seem  that  the  mere  distance  of  the  property  burned  is 
not  a  defence  :(JD  but  if  sparks  from  an  engine  set  fire  to  a  hoase. 

met  Co.,  T  Cosh.  160;  WiUetta  v.  Buffalo  defeadsnt  left  his  hone  and  fut  noat- 
&  Rochester  R.  R.  Co.  U  Barb,  heb;  teuded  in  the  itTttet.  The  plaintiff,  achild 
Murch  B.  Concord  Railroad  Curpoiation,  »even  vean  old,  §^t  npon  the  cart  ia  play ; 
9  Foster  (N.  H.),  9;  Bamont  u.  If.  O.  £  another  child  mcantiously  led  the  hone 
CanoUton  R.  R.  Co.,  9  "La.  An.  441 ;  Ker^  on ;  and  the  plaJntiS  was  thereby  thrown 
whaker  B.  Cleveland  C.  &  C.  R.  R.  Co.,  3  down  and  hurt.  It  n-as  held,  tliat  the 
Ohio  St.  ITS;  Galena  &  Chicaj^  Union  defendant  was  liable  in  an  action  on  the 
B.  R.  Co.  V.  Yarwood,  16  IIL  468;  Rich-  case,  thoagh  the  plaintiff  wis  atteepasBer, 
ardson  v.  Wil.  &  Man.  B.  R.  Co.,  S  Rich,  and  contributed  to  the  injarv  by  his  own 
L.  ISO.  And  see  the  inRtmctive  case  act.  This  case  is  coofirmeil  by  Birge  v. 
of  Railroad  Company  d.  Aspell,  S3  I'a.  GardiDet,  19  Conn.  907,  and  Subiaaoo  a. 
147.  Willonghby  r.  Horridge,  16  E.  L.  Cone,  23  Vt.  £13.  Bat  see  contra,  Hait- 
&  E.  437  1  s.  c.  13  C.  B.  743.  Bat  !f  the  field  f.  Roper.  31  Wend.  615,  confirmed 
infOTj  be  Yoiunlary  and  intentional,  the  by  Brown  u.  Maxwell,  6  Hill  (N.  Y.),  593  ; 
party  committing  it  wil]  be  liable,  not-  and  Manger  v.  ToQawauda  R.  B.  Co.,  4 
withKtaniliDg  the  party  iojared  was  guilty  Comst.  S4S.  iSee  Blakeman  d.  B.  A  G. 
uf  o^ligeoce.  Therefore,  where  the  plain-  Railway  Co.  92  Eng  C.  L.  1035,  as  to  the 
tin,  being  the  owner  of  a  lamb,  allowed  liability  of  a  railroad  company  for  mis- 
it  to  escape  into  the  highway,  where  it  chief  caused  by  the  breaking  of  a  ecaue, 
mingled  with  a  flock  of  sheep  which  the  which  they  had  lent  gratnitonslv,  know- 


defendant   was  driving  along;   and  be,    ing  it  to  be  annafe.     Fox  i>.  'i'owa  of 
knowing    this    fact,   made    no   attempt    Gustenbury,  !7  Conn.  304. 

separate   the   lainb  ttota   the   flock,         (cc)  Eaton  c.  Boston,  &c.  R.  B.  Co.,  It 


bat  delivered   the  whole  to  a  drover  in  Allen,  500. 

parsuance  of  a  sale  previooBl;  made,  br         {df  Johnson  u.  Hudson   River  B.  R, 

whom  they  were  taken  oS  to  market;  it  Co.,  SO  N.   Y.  {6  Smith)  55;   WUda  v. 

was  held,  that  these  facts  were  sufficient  Same,  34  N.  Y.  (10  Smith)  430. 

to  aathoriie  a  verdict  in   favor  of   the         (t)  Davies  v.  Mann,  10  iS.tW.i46i 

6 laiatiff  for  the  value  of  the  lamb,  though  Cook  v.   The  Champlain  Transportation 

vtOB   not   included   in   the  sale  to  the  Co.  1  Denio,  91.    The  Court  of  Appeals 

drover,  and  the  defendant  received  Doth-  of   Maryland  hxld,  that   the  act  of  tb» 

log  on  account  of  it.     Brownell  u.  Flag-  Assembly  of  that  State,  changes  the  onu* 

ler.  S  Hill  (ti.  Y.),  383.    See  lUso  Tona-  of  proof  as  to  negligence,  from  the  owuei 

wanda  R.  B.  Co.  v.  Muager,  9  Denio,  S5S,  of   stock    injored    by   a    railroad   timin, 

367,   per  Bfardileg,  C.  J. ;  Cook  v.  The  where  the  common  law  leaves  it,  to  tbe 

Champlain  Tnusportation  Co.,  I  id.  SI ;  defendant  company.    Keech  ■.  B.  &  W. 

Wyou  B.  Allard,  5  W.  &  S.  5S4:  Rathbnn  R.  R.  Co.,  IT  Md.  33. 
V.  Payne,  19  Wend.  399;  Clay  c.  Wood,         </l  Vaughan   u.  Taft  Vale  R.  Co^  5 

i  Eep.  44.    So  where  tbe  party  injured  is  H.  &  N.  679. 

a  child  of  tender  years  or  otherwise  inca-         (ff)  Smith  v.  London,  &&  R.  K.  Ca 

pableofordinarjcateandcaation.    Lynch  L.  B.  6  C.  P.  14. 
e.  Noidin,  1  Q.  B.  39.    In  this  case  the 
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and  from  this  fire  is  commnnicated  to  aaother  house  and  destroys 
it,  the  compaiif  ia  not  liable  for  this  last  house ;  the  rule,  "  causa 
proamanon  remota,"  applying. (^t^)  There  are  c[uit«  a  number 
of  cases  in  which  the  liability  of  a  railroad  company  for  injuries 
to  property  near  the  railroad  has  arisen.  It  would  seem  that  the 
company  is  not  liable  for  such  injury,  unless  it  be  caused  by 
some  negligence  or  default  on  their  part,  aa  to  their  cars  or 
engines,  or  of  their  servants  in  the  use  of  them.(/h) 

Kailroad  companies  are  liable,  not  only  for  injuries  to  property, 
bat  to  persons  who  are  sot  passengers.  In  all  our  States  they 
are  reqi^ired  to  take  certain  precautions  when  crossing  common 
roads,  as  by  signals,  whistles,  ringing  the  bell,  etc.  But  it  is 
wisely  held,  that  their  duty  is  to  take  sufficieiU  care  when  crossing 
roads  i  and  a  mere  compliance  with  these  requirements,  if  not 
sufficient  in  any  given  case  from  its  peculiar  circumstances, 
leaves  them  -liable.  (/) 

A  railroad  company  is  also  liable  for  injury  to  one  of  its  own 
servants,  if  the  company  have  been  guilty  of  n^ligence,  but  not 
otherwise.  (/J) 

In  cases  of  injury  by  collision,  he  whose  negligence 
causes  *  the  injury  is  responsible.  What  is  called  the  law  *  232 
of  the  road,  is,  in  this  country,  little  more  than  that  each 
party  shall  keep  to  the  right ;  in  England,  each  party  keeps  to  the 
left  At  sea,  a  vessel  going  free  must  give  way  to  one  on  the 
wind;  one  on  the  larboard  tack  gives  way  to  one  on  the  starboard 
tack.  And  ateamera  must  give  way  to  sailing  vessels.  These 
rules,  as  to  vessels,  are  based  upon  the  simple  principle,  that  the 
vessel  which  can  alter  her  course  most  easily  must  do  so ;  and 
they  are  often  qualified  by  an  application  of  this  principle,  {g) 
An  observance  of  these  rules,  or  a  disregard  of  them,  is  often 
very  important  in  determining  the  question  of  negligence ;  espe- 
cially where  the  parties  meet  very  suddenly.  But  the  law  of  the 
load  alone  does  not  decide  this  question ;  for  a  violation  of  it 
may  be  for  good  cause,  or  under  circumstances  which  negative 
the  presumption  of  negligence  which  might  otherwise  arise 
from  it  (4) 

ffi)  PeniujlTBiiift  R.  R.  Co.  t>.  Ken,  1  Cold.  611 ;  Hftods  n.  Londoa,  Ac.  R.  B. 

M  ^  S5S.  Co.,  Law  Rop.  a  Q.  B.  439.  n. 

jA)  Sea  InduuiapoKB,  Sx.  R.  R.  Co.         (g)  Lowiy  f.  The  Steambo&t  Portl&nd, 

e.  Pusmora,  SI   lad.  143;   and  Fitch  u.  1  Lsw  Rep.  313;   Lockwood  ■>.  Lwbell, 

Pwiflc  R.  R  Co.,  4S  Mo.  322.  19  Pa.  844. 

(Ji)  KchMdwin  p.  New  York  Central         (A)  See  PlnckweU  d.  WiUoa,  5  C.  & 

R.  R.  Co.,  4S  N.  T.  84G.  P.  371;  Kennard  b.   BartoD,  SS  Me  39  ; 

ifj)  Hanison  v.  Centml  Tl.  R.  Co.,  I  Chaplin  d.   Hatre^  3  a  &  P.  SM ;  Clay 

Bob.  461;  NatbviUs  R.  R.  Co.  >.  ElUott,  o.  Wood,  9  Esp.  44;   Wayde  e.  Carr,  2 
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It  is  said  that  he  who  suffers  iDJuty  from  colHsion  caused  by 
the  negligence  of  another,  cannot  recover  damages  if  he  was  him- 
self at  all  negligent,  and  if  his  negligence  helped  to  cause  the 
injury.  In  some  cases  this  principle  has  been  applied  with  great 
rigor,  and  asserted  in  very  broad  terms ;  but  it  is  obvious,  that, 
as  a  general  rule,  it  mustoe  considerably  modified.  It  is  impos- 
sible that  he  who  seeks  redress  for  a  wrong  which  he  has  sustained 
by  the  negligence  of  aoother,  should  always  lose  all  right,  where 
he  has  himself  been  in  any  way  negligent.  There  must  be  some 
comparison  of  the  negligence  of  the  one  party  with  that  of  the 
other,  as  to  its  intensity,  or  the  circumstances  which  excuse  it, 
or  the  degree  in  which  it  enters  as  a  cause  into  the  production  of 
the  injury  complained  of.  In  each  case,  it  must  be  a  question 
of  mixed  law  and  fact,  in  which  the  jury,  under  the  direction  of 
the  court,  will  inquire  whether  the  defendant  was  guilty 
*233  of  so  great  a  degree  of  n^ligence  as,  in  the  'particular 
case,  will  render  him  liable,  and  then,  whether  the  plain- 
tiff was  also  guilty  of  so  much  negligence  as  to  defeat  his 
claim,  (i) ' 

As  the  carrier  of  goods  must  allow  a  consignee  a  reasonable 
time  to  receive  and  remove  his  goods,  so  a  carrier  of  passengers 
is  bound  to  allow  his  passengers  a  reasonable  time  to  leave  the 
cars  or  carriages,  (ti)  And  this  is  the  time  within  which  prudent 
persons  usually  get  off  the  cars  in  like  circumstances,  (if) 

Several  cases  have  come  before  the  courts,  raising  the  question 
as  to  the  obligation  of  carriers  of  passengers  in  respect  to  provid- 
ing for  their  safety  when  leaving  the  cars  or  boat  In  an  English 
case  a  hulk  was  hired  by  a  steamer  company,  to  which  the  steamer 
came,  and  in  which  passengers  bought  tickets,  and  from  which 

Dow.  &  B.  3SS ;  Butterfield   o.  FoireMei,  habiCsnU  of  Abbot,  .13  Me.  46 ;  HannM  e. 

11  Fdut,  60;  Tnrler  v.  Thomai,  »  C.&  Leach,  T  Met.  E74 ;  Clmrchill  c.  RoMbeek, 

P.   103;   WordBWonb  d.   Willui,  5  E«p.  IS  Cod d.  3S9;  Carroll  v.  S,  Y.  &  M.  H. 

373;    Majhew    b.  Bovce,   I   Stark.  423;  R.  K.  Co.   1  Dugt,  STl.    Id  C.  B.  i.  Q. 

HrLean  v.  Sharps,  2  kairing.  (Del.)  4SI.  R.  R.  Co.  v.  Dewey,  36  111.  SSS,  it  ii  nid, 

(i)  See  Kigbf  a.  Hewitt,  ft  Exch.  340;  that  if  the  aegligence  of  ooe  pact/  is  only 

Greenland  v.  Chaplia,  id.  343  ;  Thoro^^ood  slight,  and  that  of  the  other  appeara  grout, 

v.  Brran.  B  C.  B.  lift ;  Keanardn.Burton,  a  recover;  nmv  be  had.    See  also  anlt, 

SSM'e.39;  Marriott  d.  Stanley,  I  Man.  4  p.«a30,  note  (e).    Poi  r.  Town  of  Glarton- 

G.see;  ClHyards  D.Dethick,  iaQ.B.4^a;  Wv,  39  Conn.  304;  Willi«  u.  L.  I   R.  R. 

Beatty  r.  Gilmora     IG    Pa.  463 ;  Trow  o.  Co.'ss  Barb.  39S. 

Vormont  Central  R.  R.  Co.  34  Vc.  487;  (I'l)  Sonthem  R.  R.  Co.  t>.  Keadrick, 

Catlin  r.   Hilli,  B  C.  B.   133;  Bridge  b.  40MiBe.3T4;  JeSeraonrille  R.  B.  Co.  tr 

Tlie  Graod  Jnnction  Railwav  Co.  3  M.  &  Ueodrick,  36  Ind.  338. 
W.  344;  Daviee  e.  Mann,  10  ul.  ft46;  Rnb-         (ij)  lochoft  v.  Chiia^^  R.  B.  Co.  90 

iiuou  V.  Cone,  32  Vt.  aiS;  Moore  u.  In-  Wig.344. 

<  The  doctrine  of  compaiMive  nef^igeoM  is  in  force  in  fllinois  and  Georgia,  but  in 
rnoft  other  jnriidirtioQa  ii  the  plaintiff  was  gnilty  of  any  negligence  which  conlribateJ 
pruximately  to  the  iDJary,  ho  cannot  recover.    8«o  Haible  v  Uosa,  134  Maaa.  44. 
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they  went  on  board  the  ateamer.  A  passenger  fell  down  a  hatch- 
way negligently  open  in  the  hulk,  and  recovered  damages,  (tk) 
In  three  English  cases,  when  the  train  stopped  the  last  car  was 
beyond  the  platform.  The  name  of  the  station  was  .called,  and 
the  passenger  stepping  ont  fell  on  the  rails  and  was  hurt;  and  it 
was  held  that  he  could  nut  recover,  (il) '  In  a  fourth  case  the 
train  went  too  far,  and  the  leading  car  was  opposite  the  parapet 
of  a  bridge.  Here,  too,  a  passenger  stepped  on  the  parapet,  which 
resembled  a  platform,  and  was  hurt  He  recovered  damages,  on 
the  ground  that  he  was  invited  to  step  out  at  a  dangerous  place, 
and  the  conductor  was  negligent  in  not  stopping  the  train  ear- 
lier, (im)  In  a  case  in  Indiana,  where  the  train  ran  by  the 
station,  and  stopped  over  a  culvert,  and  the  conductor  called 
the  name  of  the  station,  and  a  passenger  getting  out  fell  into  the 
cnlvert,  the  company  was  held  liable,  (in) 

In  this  country  railroad  companies  usually  check  the  baggage 
of  passengers,  giving  a  duplicate  check  to  the  passengers.  The 
question  has  arisen  how  long  the  passenger  may  leave  a  trunk 
thus  checked  in  the  depot,  and  still  hold  the  company  to  their 
liabilitj  aa  carriers.  It  is  impossible  to  give  a  precise  rule.  The 
passenger  is  not  bound  to  take  his  baggage  with  him  at  once ;  but 
he  cannot  leave  it  in  the  depot  a  considerable  time,  for  his  own 
convenience,  and  hold  the  company  liable,  except  as  warehouse- 
men, for  negligence.  Twenty-four  hours  have  been  held  too  long 
a  delay ;  and,  in  another  case,  not  too  long,  (io) 

(il)  John  r.  BacoD,  L.  B.  S  C.  P.  4ST.  31  lod.  408,  See  also  DelsmstTt  v.  Mil- 
See  also  Garaor  o.  Old  Colony,  Ac.  B.  B.  wankee,  fe.  E.  B.  Co.  24  WU.  ST8,  sud 
Co.  100  UaM.  SOS.  Dillaye  d.  N.  Y.  Central  B.  B.  Co.  43  N, 

|iV|  Cockia  B.  LondoQ,  &e.  B  B.  Co.  Y.  46S. 
L  E.  5  C.  P.  45T ;  Bridges  r.  North  Lon-         (id)  Compare  Holdridge  v.  Utica,  &c 

donBB.  Co.  L.  B5C.P.  459;  Prater  B.  B.  Co.  56  Barb.  191  ;  34  N.  Y.  548; 

V.  BriKol,   &C.  B.  B.  Co.  L.  B.  5  C.  P.  with  Mote  v.  Chicago  B.  B.  Co.  37  Iowa, 

'*a,  n.  1.  2S.    See  alAo  Jacobs  t>.  TdU,  33  Fed.  Bep. 

0*fl]  Whittaker    a.    Mauchetter,    £&  41! ;  Louisville,  &c  B.  B.  Co.  v.  MahaD. 

.-.        -  sBosh,  1B4. 

v.Fama, 

'  In  these  casea,  on  appeal,  it  was  held  that  the  sereral  plaintiffs  could  recover. 
CocUe  c.  London,  &c.  B.  Co.  L.  B.  7  C.  F.  321 ;  Bridges  u.  North  Loodon  R.  Co.  L,  B. 
7  H.  L.  313 ;  Fraeger  v.  Bristol,  &c.  B.  Co.  S4  L.  T,  (m.  b.)  105.  So  HaMwig  v.  Chic«^, 
b.  R.  Co.  49  Wis.  35S,  where  the  caboose  passeD^r  car  was  stopped  beyond  a  plat- 
form and  opposite  a  catlle-mard,  into  which  the  plaintiff  fell  on  his  way  to  the  rar. 
1'he  staitiDg  a  train  mddeuly,  either  backwards  or  lorwardB.  after  stopping  at  a  MatiOD, 
K>  u  to  throw  a  pasaenger  off,  is  negligenre.  Hilliman  v.  N.  Y.  Cent.,  &c.  B.  Co. 
«  N.  Y.  642.  See  Lewis  b.  London,  Ac.  R.  Co.  L.  B,  fl  Q.  B.  66  ;  Welier  i:  London, 
Ac  B,  Co.  L.  B,  9  C.  P.  136 ;  Bobaon  v.  North  Eaitem  B.  Co.  2  Q.  B.  D,  89.  See 
a«e.p.»2ao,n.  — K. 
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SECTION  XV. 
07  SPECIAL  AGBEEMENTS  AHD  HOTICESL 

We  have  Been  how  serere  a  responsibility  is  cast  npoo  the  com- 
mOD  carrier  by  the  law;  and  it  is  a  very  interCBting  question, 
how  far  he  may  remove  it  or  tesaea  it,  with  or  withont  the  con- 
currence of  the  other  party.  Can  the  carrier  do  this  by  a  special 
contract  with  the  owner  of  the  goods  ?  and,  if  so,  is  a  notice  by 
the  carrier  broaght  home  to  the  owner  equivalent  to  such  con- 
tract? and  if  the  carrier  cannot  in  this  way  relieve  himself 
entirely  from  his  responsibility,  can  he  lessen  and  qualify  itl 
Some  of  these  questions  are  not  yet  definitely  settled. 

There  is  no  doubt  that,  originally,  this  responsibility  was  con- 
sidered aa  beyond  the  reach  of  the  carrier  himself.  It  is  but 
about  fifty  years  since  he  was  permitted  to  qualify  or  control  it 
by  his  own  act.  And  courts  have  been  infiuenced  in  their  opinion 
of  his  rights  in  this  respect,  by  the  view  they  have  taken  of  the 
nature  of  his  responsibiHty.  The  more  they  have  regarded  it  as 
created  by  the  law  for  public  reasons,  the  less  willing  have  they 
been  that  it  should  be  placed  within  the  control  of  one  or  both 
parties  to  be  modified  at  their  pleasure. 

The  first  question  is.  Can  the  peculiar  responsibility  of  the 
common  carrier  be  destroyed  by  express  contract  between  him- 
self and  one  who  sends  goods  or  takes  them  with  him,  so 
*234  as  to  *  reduce  the  carrier's  liability  to  that  of  a  private 
carrier,  and  make  him  liable  only  for  his  own  default?  It 
seems  to  be  well  settled  by  the  weight  of  authority  that 
•235  this  may  be  done;(;')  although  'in  some  of  the  cases  in 

(j)  Itseoms  nowtolMperfectljiettled  of   the  Uw.    "There    is  do  ctue,"   t^y 

la  thia  conntr;  and  in  Eoglaod  that  a  Lord  ElUnborough,  in  NicholAuu  v.  Willui, 

■pecial  contract  between    the   owner  of  9  East,  907,  "  tu  be  met  with  in  the  hooka, 

biXkIb  and  a  carrier,  limitiDg  the  cammoD-  in  which  the  right  of   a  carrier  thai  to 

bw  Itabilitj  of  the  latter,  i>  valid.     It  is  limit,  b^  Bpecial  contract,  hia  own  rr—™- 


whullf  DDneceuary  to  cite  anthoritiee  to  BibiliCj,  ba*  ever  been,  by  enpresedecinoD, 

ghow  that  snch  in  the  caae  in  England;  denied."    ItBhonld  beobBerv--' 

for,  althongh,  u  we  shall  presently  i 

•carcelj    a  volame    of    Enghsh    repo  ,  -   .  .  . 

appoan  which  doea  not  contain  more  or  c  68,  for  by  the  Sth  lectJOD  of  that  act 


^  of  this  is  provided,  that  Dothing  ii  

deacriptioD,  n<i  qaestioo  is  ever  made  aa  tained  shall  in  any  wise  affect  any  qiedal 

to  their   ralidity.     Nor  do  we  conceive  contract  for  the  conveyance  of  gooifa  and 

this  to  be  a  departure  from  the  ancient  merchandise.    On  this  side  of  the  Atlantic 

principles  of  the  common  law ;  for  it  no-  we  are  not  aware  of  any  caae  in  which  the 

where  appears  that  such   contracts  were  validity  of  sncb  contracts  is  denied  until 

ever  piohibited  as  coDtrnvening  the  policy  Cole  n.  Qoodwin,  19  Wend.  291  (1838). 
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which  it  is  alloved,  it  is  intimated  that  this  is  a  departare 
bom  the  ancient  principles  of  the  commou  *  law.     It  [was  *  236 
also  said  in  a  case]  in  New  York,  {k)  that  no  such  contract 
*is  valid  or  has  any  efficacy.     But  this  case  seems  to  rest   *237 
upon  a  previoas  decision,  {I)  that  the  carrier's  responsi- 
bility is  not  affected  by  a  notice  from  him  made  known  to  the 
other  party ;  and  upon  the  difficulty  of  distinguishing  this  from 
an  express  contract. 

Undoubtedly  It  may  be  difficult  to  discriminate  very  clearly 
between  the  case  where  the  carrier  and  the  sender  expressly  agree 
that  the  carrier  shall  not  be  responsible  for  the  property, 
*and  that  in  which  the  carrier  says  to  the  sender,  "  If  you  "238 

Then  the  deteodanta,  who  wen  bUl^  valid.    Sidm  tbU  ttme,  Gonld  v.  Hill  has 

eoach  proprietor*,  hod  pablithed  a  notice  baen  expressly  oveiraled  Jn  New  York. 

to  tbe  effect  thatoll  baggage  Bent  by  tbeit  Pareoui  e.  Monteath,  13  Barb.  353  ;  Dorr 

line  would  be  at  tbe  ruk  of  the  owners,  r.  N.  J.  Steam  Nsv,  Co.  4  Sandf.  136; 

The  qntstion  was,  whether  inch   notice,  Stoddard  v.  The  Long  Island  B.  R.  Co.  5 

broagnt  home  to  the  knowledge  of  tbe  Sandf.  ISO;    Dorr  e.   New  Jersej  Sleam 

nl»iiitifl,  ihonld  exempt  the  defendants  Nsv.    Co.   1  Kem.  4S&;    Tbe  Mercantile 

bom  tbair  commdn-Uw  lUbility.    And  it  Hatual  Ins.  Co.  b.  Cbtue,  I  £.  D.  Smith, 

was  kdd,  that  it  should   not    And  Mr.  115.     In  the  case  of  Moore  p.  ETsng,  14 

Btice  Comn,  who  delive) 
declared  that  there  was  m 
tween  nich  notice  brought  to  the  plaJDtKF'B  case  which  isimy  lunger  to  be  regarded 
knowledge  and  as  expren  contract ;  that  as  an  aathoritv,  that  decides  that  an  ex- 
both  were  evidence  of  an  agreement  be-  press  contract  between  the  owner  of  soods 
tween  the  parties  to  limit  tbe  carriet'i  and  a  oinier,  limiting  the  liability  Si  the 
liabilitv;  but  tbat  both  were  void  as  con-  latter,  is  void.  For  cases,  besides  those 
tisTeiiuig  the  policy  of  the  law.  In  1840,  ^i«ady  cited,  which  bold  tbat  snch  a 
tbe  case  of  Junes  d.  Voorheea.  10  Ohio,  contract  is  valid  and  binding,  see  the 
I4S,  was  decided  by  the  Sapreme  Court  following:  Swindler  v.  Billiard,  S  Rkb. 
ol  Ohio.  Tbat  case  caissd  precisdv  the  L.  386;  Camden  &  Amboy  Kailroad  Co. 
Muaa  question  tbat  was  raised  in  dole  v.  v.  Baldanf,  16  Pa.  67  ;  Bingham  t. 
Goodwin;  and,  aithoiub  the  decision  went  Rogers,  e  W.  &  S.  499;  Beckman  v. 
no  further  than  to  declare  that  a  notice  Shoose,  S  Rawle.  179;  Reaon.  Hosan,  13 
brought  to  tbe  plaintiff's  knowledge  did  B.  Mon.  63 ;  Fanners'  &  Mechanics  Bank 
*at  exempt  the  defendant  from  his  com-  v.  Champlain  Transportation  Co.  33  Vt. 
moitUw  liability,  H'm>d,J., who  delivered  186;  Kimball  e,  Ratlaad  &  B.  R.  R.  Co. 
the  opinion  of  the  court,  manifested  a  36  Vt.  247  ;  Ssger  s.  The  Portsmonth 
•trong  inclination  to  adopt  the  views  of  R.  R.  Co.  31  Me.  sas ;  Walker  v.  York  & 
Ifr.  Justice  C'omn,  in  their  tnU  extent.  N.  Midland  R.  Co.  3  Car.  &  K.  379 ;  Rob- 
in IMS  came  the  case  of  Gould  v.  Hill.  !  erta  n.  Riley,  15  La.  Ad.  103.  See  also 
Bill  (M.  Y.),  633.  (That  case  held  that  the  editor's  notes  to  Austin  o.  The  M  8. 
even  a  contract  assented  to  by  the  shipper  &  L.  Railway  Co.  1 1  R.  L.  &  E.  506 ;  e.  c. 
exemptinz  the  carrier  from  his  common-  II  C.  B.  454,  and  Carr  v.  The  L.  &  Y. 
law  liability,  would  he  ineffectual.]  We  Railway  Co.  14  E.  L.  ft  E.  340;  s.  c.  7 
are  not  aware  that  this  decision  has  ever  Rxch.  707,  where  the  rnnnn  are  collected. 
been  sanctioned  by  any  court  in  this  And  Slim  d.  Tbe  Northern  Railway  Co. 
eoBDtry.  It  received  the  approbation  of  96  E.  L.  &  E.  397 ;  s.  c.  14  C.  B.  U7 ; 
Mr.  Justice  NaUl,  in  Fish  v.  Chapman,  3  Smith  v.  N.  Y.  Centr.  R.  R.  Co.  39  Barb. 
'^~  "" ;  but  tbat  case  did  not  call  for  133.  To  what  extent  a  carrier  may  thus 
'         "      '  *  [mself   from    his   oommou-law 

.  ._, _    ._    .,    _ ^,    re  shall  inqaire  in  another  note. 

tbe  United  States,  in  the  case  of  The  New  (t)  Gonld  v.  Hill  2  HiU  (K.  Y.),  633 

Jeraey  Steam Ii'av.  Co. u. Ueichanta  Bank,  {overruled,  see  note  ( j]  nipra]. 

CHow.344,deDiedtheanthority  of  Gould  (ij  Cole  «.  Ooodwu,  IB  Wend.  3SI. 
■h  Hill,  and   ieid  such  a  awtnct  to  be 
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send  goods  b;  me,  I  will  not  be  responsible  for  tbem, "  aod 
the  sender  thereafter,  without  reply,  sends  goods  by  him.  But 
we  think  there  may  be  a  real  difference.  The  rule  of  law,  derived 
from  public  policy,  may  not  go  so  far  as  to  say  that  the  carrier 
aud  the  sender  shall  not  agree  upon  the  terms  on  which  the  goods 
are  to  be  transported ;  but  it  may  nevertheless  say,  that  the  car- 
rier has  neither  the  right  to  force  such  an  agreement  on  the 
sender,  nor  to  infer,  merely  from  his  silence,  that  he  accepts  the 
proposed  terms. (m)  He  may  be  silent,  either  because  he  assents 
to  them,  or  because  he  disregards  them,  and  chooses  to  stand 
upon  the  rights  which  the  law  secures  to  him.  The  passenger 
who  may  be  about  to  enter  a  boat  or  a  car  with  his  baggage, 
learns,  by  reading  the  ticket  which  he  bnys,  that  if  he  puts  that 
baggage  on  board  it  will  be  at  bis  own  risk  all  the  way.  He  has 
a  right  to  disregard  such  notice ;  to  say  it  is  not  true ;  to  deliver 
his  baggage  to  the  proper  person,  placing  it  under  the  responsi- 
bilities which  lie  upon  the  carrier  by  the  general  law.  To  hold 
otherwise  would  be  to  say,  not  merely  that  carrier  and  sender 
may  agree  to  relieve  the  carrier  from  his  peculiar'  liability,  bat 
that  the  carrier  has  a  right  to  force  this  agreement  on  the  sender ; 
which  is  a  very  different  thing,  (n) 


(m)  In  SimoDB  e.  Great  WeBtem  It.  woald  not  be  mmwerablB  For  anj  loM  or 

Co.  3  C.  B.  (n.  B.J  <i20,  the  plaintifl  mia  damsBe  that  might  happen  to  aa;  EArgo, 

told  b;  the  clerk  who  offered  a  paper  to  aalesB  sach  low  or  damage  shoald  be  00- 

be   sigaed,   "that    tbe   eigaaCare  wm  a  cBsioned  by  the  want  of  ordinar;  careaiid 

mere  form,"  and   it  was    hdd,    that   the  diligence  iii  the  master  and  crew,  iti  which 

goods  were  not  delivered  to  tbe  carriers  case  the;  would  pay  £  1 0  per  cent  on  the 

under  the  special  contract.  loss  or  daznacfe  provided   sncb  pajment 

(n)  The    questioQ    whether    a   pnblic  did  not  exceea  the  value  of  the  veaael,  bnt 

notice,  brought  to  the  knowledge  of  the  that  thej  were  willing  to  insnre  agaiast 

bwlor,  will  coDstitnt«  each   special  con-  all  accidents,  on  receiving  extra  freight 

tract,  or   be   equivaleut  thereto,   ts   per-  in  proportion   to  the  vslae.      The  case. 

haps  not  entirelv  settled,  but  the  decided  however,   went  oif  upon   another  point, 

weight  of  aathdritT  is  that  it  will  not.  bu  that  the  voliditj  of  the  notice  did  not 

Tbe  (irst  case  in  which  it  was  expresst;  come  Id  question.      In   IS04,   came  the 

ruled  that  such  a  notice  was  valid  and  caae  of  Ljon  u.   MelU,  8   East,  4E8,  in 

binding,   is  that  of   Mavinf;  i:  Todd,  1  which  a  notice  of  the  same  import  had 

Stark.  7S,  decided  in  ISIS,    For  seven!  been  giveo.    But  this  case  also  went  off 

years  previous  to  this,  as  we  shftll  pres-  without  drawing  in  question  the  validity 

entty  Bee,  carriers  had  been  in  the  habit  of  the  notice.    In   1S13,  in   the  case  of 

of  publishing  notices  to  the  effect  that  Evans  d.  Soule,  S  M.  &  8el.  1,  a  notice 

they  would  not  be  responsible  for  goods  appeared  which  extended  the  exemption 

bevond  a  certain  value,  onleas  their  trae  of  the  carrier  still  further.     That  also 

valae   vvm   disclosed,   and    freight   paid  was  an  action  against    the  owner  of  a 

ficcordinely ;   and   these   notices   had  re-  vessel.      He   had   given    notice   that   he 

ceived   the  sanction   of   the  courts.     Id  should    not   consider    liimself    liable   to 

the  case  of  Ellis  e.  Turner,  S  T.  R.  S3I,  make  good   to  any  extent   any   loss  or 

decided  in  1800,  a  notice  of  a  different  damage   arising    from   any   accident   or 

character  made  its  appearance.      It  was  misfortune   whatever,   unless   occasioned 

an  action  agiunst  the  defendants  as  ship,  by  the  actual  negligence  of  the   miurter 

owners  fut  the  loss  of  goods.    They  had  or  manners.    The  plaintiff's  counsel  did 

published  a  notice  to  tbe  effect  that  they  not  deny  the  validity  of  the  notice,  bat 
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It  haB  been  held  in  MaesachuaettB,  that  there  is  no  legal 
pTBsumption   that  a  passenger   on  a  railroad   read  a  notice   on 

eantonded  that  it  hod  been  iruvsd.  The  have  lo  coDCrocted,  the  plaiutiS  molt 
couit  marelj  decided  that  it  had  not  abide  by  the  agreement,  and  he  must  be 
been  wmired,  and  gave  iadgment  for  the  taken  to  have  bo  contracted,  if  he  chooees 
dptmdant.  Thus  stood  the  coeea  when  to  send  hit  Koods  Ui  be  carried  after  uotice 
HaTiDg  r.  Todd  came  ap,  in  ISIS.  Thli  of  the  condilioUB.  The  gUBation  then  it, 
ma  an  action  ajraiait  the  defendants,  whether  there  naa  a  Epeciid  contract.  If 
who  were  liglitennen,  for  the  loss  of  the  c&rriera  notified  their  terms  to  the 
l^aoda  intrusted  to  them  Co  carry.  It  ap-  person  bringing  the  goods,  bv  on  adver- 
peued  that  the  goods,  while  in  the  do-  tisement,  which,  in  aS  probability',  miut 
leudants'  custodi,  had  been  accidentally  have  Attracted  the  attention  of  the  per- 
destroyed  by  fire,  and  tlie  queation  was,  son  who  brought  the  goods,  they  were 
whether  they  were  liable  for  the  loss,  delivered  upon  thnae  terms :  bat  the  qnea- 
It  appeared  that  they  had  so  limited  tiun  in  these  cases  always  is,  whether  the 
tbeir  responsihility  by  a  notice,  that  it  delivery  was  apua  a  special  contract." 
£d  not  extend  to  a  loss  hjfire.  HUivi/d,  This  it  the  last  that  we  hear  of  notices  of 
for  the  plaintiff,  snhmitted  "whether  the  this  character  in  England,  until  they 
defendantt  could  exclude  their  responsi-  wet«  finally  put  an  end  to  by  the  Curriera 
bilitj  altogether.  This  was  going  for-  Act  already  alluded  to.  On  this  side  of  the 
tber  than  liad  been  done  in  the  case  of  Atlautic  these  notices  were  exteosivcty 
carriers,  who  had  only  limited  their  re-  discussed,  for  the  list  time,  in  HoUister 
ipontibilit;  to  a  certain  amount."  But,  v.  Nonlen,  19  Wend.  234,  and  Cole  e. 
per  Lord  EUtnhomurih  : "  Since  they  can  Goodwin,  id-  291.  These  cases  were  de- 
limit it  to  a  particular  sum,  1  think  they  ciiled  in  1B38.  The  defendants  in  both 
may  exclude  it  altogether,  and  that  tbev  cases  were  coach  proprieton,  and  had 
may  say,  we  will  hare  nothing  to  do  with  pnbUsbed  notices  to  the  effect  that  aU 
fire."  Holragd :  "They  were  bonnd  to  baggage  Bet;t  bj  their  lines  would  beat 
receive  the  goods."  Lord  ElUnborough;  the  risk  of  the  owiiera.  The  Supreme 
"Tes,  but  they  may  make  their  own  Court  of  New  York,  after  a  most  cai«hil 
terms.  I  am  sorry  the  law  is  so ;  it  consideration  of  the  question,  declared 
leads  to  very  great  negligence."  The  that  the  notices  were  of  no  avul;  that 
next  year  came  the  case  of  Leesou  v.  the  defendants  were,  notwithstanding. 
Holt,  1  Stark.  186.  The  plaintiff  in  this  subject  to  all  tbeir  common-law  liability. 
case  had  sent  some  chairs  by  the  defend-  To  the  same  effect  are  the  remarks  of 
ant,  who  was  a  common  carrier.  Tbe  Redfield,  J.,  in  Farmers  and  Mechanics 
defendant  had  given  a  notice  to  the  Bank  v.  The  Champlaia  Transportation 
effect  tbatall  houiehold  funiiliire  Knt  by  Co.  a3  Vt.  186,  205.  "We  are  more 
him  would  be  entirely  at  the  risk  of  the  inclined,"  says  he,  "to  adopt  the  view 
owner  as  to  damage,  breakage,  &c.  Lord  which  the  American  cases  have  taken 
Elltitborough,  in  summing  up  to  the  jury,  of  this  subject  of  notices  by  common 
Bud:  "If  this  action  had  been  brought  earners,  intended  to  qualify  their  re- 
twenty  years  ago,  the  defendant  would  spunsibility,  than  that  of  the  English 
have  been  liable,  aiuce,  by  the  common  courts,  which  they  have,  in  some  in- 
law a  carrier  is  liable  in  all  cases  ex-  ttaucet,  subsequently  regretted.  The 
cept  two ;  where  the  lo«  is  occasioned  cousideration  that  carriers  are  bound,  at 
bjr  the  act  of  God,  or  of  the  king's  all  events,  Co  carry  tnch  parcels,  within 
eoemiee  using  an  overwhelming  force,  tbe  general  scope  of  their  buEinoss.  as  are 
which  persons  with  ordinary  means  of  offered  to  them  to  carry,  will  make  an 
miilance  cannot  guard  against.  It  was  essential  difference  between  the  effect  of 
fiiiuul.  Chat  the  common  law  imposed  notices  by  them,  and  by  others  who  have 
upon  carriers  a  liability  of  ruinous  an  option  in  regard  to  work  which  they 
txient,  and.  in  consequence,  qnalifira-  undertake.  In  the  former  case,  the  coD- 
lions  and  limitations  of  that  liability  tractor  having  no  right  to  exact  narea- 
have  been  introduced  from  time  to  time,  sonabie  terms,  his  giving  public  notice 
till,  as  in  tbe  present  case,  they  seem  to  that  he  shall  do  so,  where  those  who  coo- 
have  e^iclnded  all  responsibility  whatso-  tract  with  him  are  not  altogether  at  his 
>  that,  under  the  terms  of  Che  mercy,  does  not  raise  the  same  presump- 
Dotice,  if  a  servant  of  the  carriers  tion  of  acquiescence  in  his  demands  ss 
;he  most  wilful  and  wanton  man-  arisee  in  those  cases  where  the  contractor 
r,  destroyed  the  furniture  intrusted  to  has  the  alisolute  right  to  impoiie  his  own 
>m,  the  principals  wonld  not  have  been  conditions.  And  unless  it  be  made  clearly 
ible.    If  the  panie«  in  the  present  caae  to  appear  that  persons  contracting  wia 
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the  back  of  a  check  given  him,  having  on  its  face  the  words. 
"  Look  on  the  hack,  "(nn)  In  Louisiana  a  carrier  receiving  a  pack- 
age of  gold  with  knowledge  of  its  contents,  defended  against  a 
claim  for  its  value,  by  showing  that  the  printed  receipt,  which 
mentioned  no  amount,  limited  the  liability  of  the  carrier  to  fifty 
dollars,  unless  the  actual  value  were  stated  on  the  receipt,  and 
the  defence  was  held  insufBcient.  (n<?) '  A  notice  given  to  a  per- 
son only  employed  to  deliver  the  goods  to  the  carrier,  is  not 
sufGcient  unless  the  bailor  has  knowledge  of  it;(n^)  nor  is  a 
written  or  printed  notice  which  cannot  easily  be  read,  as  where 
one  was  covered  up  by  the  revenue  stamp,  (nq)  The  agreement 
by  which  the  liability  of  the  carrier  is  limited,  must  indeed  be 
proved  like  any  other  contract  {nr) 

*  239       *  A  carrier  binds  himself  also  by  his  contracts ;  and  it  is 

held,  that  a  railroad  company  is  bound  by  its  advertised 

*  240   time-table,  •  perhaps  as  by  its  contract,  and  certainly  aa  by 

its  representation,  to  which  it  was  its  duty  to  conform,  (o) 


eoaunon  canien  expreailj  conMnt  M  be  Saeer  t>.  The  Portsmonth  RulKiad  Co. 

boimd   by  the  termi  of  aach   noticea,  it  81  Me.  3S8.     We  think  there  cannut  be 

doei  not  appear  Cu  us  that  auch  acqaies-  niiich  doubt  that  the  doctTioe  so  flrmlj 

cence  ought  to   be   inferred."    And   nee  eatablished   in   New  York,  and    in    the 

Kimball  V.  Rutland  &  B.  R.  R.  Co.  S6  Vt.  Supreme  Conn  of  the  United  States,  win 

S47.    The  same  doctrine  is  held  in  Crouch  generally  be   adopted    in   this   country, 

t>.  London  &  North-WeBtem  R.  Co.  U  C.  wherever    (he    question    atiU     lemaim 

B.  155;  Clark  v.  Faxton.  SI  Wend.  153;  open. 

"S.  J.  Steam  Nav.  Co.  o.  Merchaota  Bank,  {nn)  Malone  «.  Bottoa.  tt.  R.  R.  Co. 

e  How.  344 ;  Dorr  v.   S.  J.   Sleam  Nav.  19  Gray,  38S ;   Blamentbsl   v.  Brainecd, 

Co.  4  Sandf.   I3S;  Parsons  v.  Monteath,  88  Vt.  402;  Adanu  Ex.   Co.  o.   Nock,  S 

13   Barb.  353;    Stoddard   u.   The  Long  Duvall,   S6a,     See  also  Harris  c.  GreM 

Island  Railwaj  Cu.  S  Sanit   180;  Fish  Western  Ry.  Co.  I  Q.B.D.S15;  Paiker 

V.  Chapman,  2  Gl394;  Moses  a.  Boston  v.  SontheasMrn  R;.  Co.  1  C.  P.  D.  618; 

It  M.  K.  R.  Co.  4  Foster  (N.  H.),  71;  EC.  P.  D.  416;  Henderson  t.  Stevenson, 

Georgia  R.  R.  Co.  n.  Gann,  68  Go.  350 ;  L.  H.  8  H.  L.  Sc  4T0 ;  Railroad  Co.  r. 

Brown  V.  Adami  Express  Co.  IS  W.  Va,  Manufacturing  Co,  16  Wall.  318;  Blossom 

812;  Gaines  r.  Union  Trans.  Co.  28  Ohio  "  "'     "  "  "  ""' 
St.  418;  Baltimore.  &c  R.  R.  Co.  r.  Camp 

bell,  38  Ohio  St.  647.      See  ant*,  note  (j).  13  La,  An.  150. 

Some  of  our  courts,  howerer,  even  sinca  (up)  FiUebrowu  t^  Grand  TVouk  R.  R 

HoUister  B.  Nowlen,  and  Cole  i.  Goodwin  Co.  55  Me,  463. 

were  decided,  have  AeU  timilar  noticee  (n^J  Peny    s.    Thompson,  98    MaM. 

Talid.    But  they  have  generallj  done  so  S49. 

•  with  reluctance,  and    upon  the  ground  (nr)  Soathem  Ei.  Co.  e.  Purcell,  37 

that  ttivj  coniidered   themselves   bonnd  Go.  103. 

by  the  decisions  of   their    predecessors.  (o)  Denton  p.  Q,  N.  R.  Co.  5  E.  &  B. 

See  C.  &  A.  Hallroad  Co.  e.  Baldauf,  16  SSO ;  Gordon  v.  Manchester,  &c  R.  R.  Co. 

Fa.  6T  ;  Laing  d.  Colder,  8  Pa.  479  ;  Bing-  ftS  S.  H.  696. 
ham  V.  Rogers,  6  W.  &  S.  50a    Se«  also 


■  Li  Oppenheimer  r.  U.  8.  Ex.  Co.  6B  III  60.  it  was  held  that  a  carrier  Teceivinx  a 
package  ol  jewelry  worth  S3,800,  withost  knowledge  of  its  value,  and  givinr  a  um'lar 
receipt,  bad  a  good  defence  on  tbe  ground  of  aufaur  conduct  on  Uiepartof  tbeshippen 
of  the  goods.  ~  K. 
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But  it  has  beeo  held  in  England  that  there  is  no  Contract  that  a 
train  will  arrive  at  the  hour  at  which  it  usually  arrives,  (oo)  ^ 

But  although  the  common  carrier  cannot,  by  a  mere 
notice,  'extinguish  his  peculiar  liability,  yet  he  can  in  *241 
this  way  materially  modiCy  and  qualify  it{p)  A  public 
notice,  so  spread  abroad  that  all  might  know  it,  and  brought  to 
the  distinct  knowledge  of  the  sender,  would  undoubtedly  justify 
the  carrier  who  proposed  to  confine  himself  to  certain  depart- 
ments, or  to  exclude  certain  classes  of  goods,  and  in  accordance 
therewith  refused  to  take  parcels  of  the  excluded  description. 
For  a  common  carrier  does  not  necessarily  agree  to  take  all  sorts 
of  goods,  any  more  than  he  does  to  carry  them  to  all  places.  An 
express  between  Boston  and  New  York  does  not  agree  to  carry  a 
load  of  hay,  or  a  ca^o  of  cotton.  The  carrier  has  a  right  to 
refuse,  without  notice,  articles  which  obviously  differ  from  his 
usual  course  of  business,  and  he  has  also  a  right  to  de&ae  and 
limit  that   business,    and   give   notice   accordingly.  ($) 

So  too,  he  has  a  right  to  say  to  all  the  world  and  to  each  sen- 
der, that  he  will  not  carry  goods  beyond  a  certain  value ;  or  that, 
if  he  carries  such  goods,  he  must  he  paid  for  it  by  a  premium  on 
the  increased  risk.  This  is  reasonable;  and  it  is  consistent  with 
public  policy,  because  it  tends  to  give  the  carrier  exact  knowledge 
of  what  he  carries,  and  of  what  risks  he  runs,  and  thus  to  induce 
him  to  take  the  proper  care,  and  proportion  his  caution  and  his 
means  of  security  to  the  value  of  the  goods,  (r)     But  in  the  con- 

(m)  Lord  V.  Midland  R.  R.  Co.  Lftw  luted  by  that  act,  and  have  never,  that 

Rep.  i  C.  P.  339.  ire  are  airare  of,  been  repadiatcd  by  any 

ip)  FkrdiDgton   v.   S.   W.   R.   Co.    1  coart    In    this   country  or    in    En^^Iand. 

BniL  &  N.  392.  The  nse  of  NicholsoD  v  Willaa,  S  Ea«t, 

If)  WUe  D.  G.W.  R.  Co.  I  Hofl.  A  N.  63.  M7,  is  generally  considered  aa  the  ona  in 

(r)  The  notices  noir  alinded  to  have  which   they  were  flrat   sanctioned   by  a 

oftea  been  confunnded  with  (hose  which  judicial   decision.    There   the   defendaut 

exempt   the  carrier  abaolntelT  from  his  was   a   coach    pmprietor  and   had   pnb- 

liability,  and  which,  as  we  have  seen  in  lished  a  notice,  the  pnrport  of  which  waa 

Bota  (n).  ante,  are  not  held  valid,     Bnt  It  that  he  would  not  he  accoantahle  for  any 

IS  very  important  that  the  two  shonlil  be  package  whatever  (if  lost  or  damaged), 

kept  distioct.     We  have  leMi  that  there  above  the  valne  of    £i,  noless   insured 

am  but  two  cases  in  tbe  English  books  and    paid    for  at   the   time  of  delivery. 

and  those  .Vi'il  Prius  cases,  in  which  the  The  action  was  brooght    to  recover  for 

Utter  have   been   expressly   saactlontxl ;  the  loss  of  a  parcel  delivered  to  the  de- 

•tul  that  they  were  entirely  put  an  end  fendant  to  carry,  containing  goods  to  the 

ta   by  tbe  Carrien   Act.     On  the  other  value  of  £56.     No  disclosure  was  made 

haod.  the  [onner  were  sanctioned   by  the  of  the  true  valne  of  the  parcel  nor  was 

coorts  at  an  earlier  date,  were  recognized  any  extra  freight   oaid :   and   the   court 

in  a  vast  nnmber  of  caaes  pievioiu  to  the  had  that  the  defendant  was  protected  by 

Caniera  Act,  were  established  and  regu-  his  notice.    From  this  time  until  tbe  pas- 

'  "no  CMDpany  It,  however,  liable  tor  wilfnl  oi  nefflinnt  delay  b  the  condnct  o( 
iu  bnsineaa.  See  Le  Blanche  e.  London,  &c  Ry.  Co.  1  C.  P.  D.  ase ;  Van  Bnikitk  b. 
Roberta,  31  N.  Y.  661. 
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structioQ  of  the  notice,  it  is  held  that  all  restrictions  must  be 

sage  of  the  Curien  Act,  effect  waa  given  with  the  terma  of  the  notice  wu  a  frand 

to  similar  noticei  in  Harris  c.  Packwood,  OD  hia  part,  and  coneeqnentl]'   Chat   the 

3  Taant,  364(1810);  Beck  u,  E*ane,  IG  canieT  vas  liable  foi  nothing  ihoR  of 
East,  S44  (1812);  Levi  n.  Waterbonse,  1  direct  mal/taaanct ;  other  cases,  and  (he 
Price,  280  (1815);  bod  en  ham  ir   Bennett,  ereUer   number,  held   the  carrier  liable 

4  id,  31  (1817) ;  Smith  tr.  Home,  B  TaonL  »>r  groit  negligente;  and  others  still,  held 
144  (1818);  Birkctt  r.  Willan,  S  B.  &  him  liable  for  ordinary  negtigenct.  No 
Aid.  356  (1SI9);  BaCson  u  Donovan,  4  certain  rule  conid  be  dedoced  from 
id  21  (1820) ;  Gamett  c  Willan,  9  id.  M  the  cMee  ontit  Wjld  v.  I^ckford,  8  H 
(18!l)i  Sleat  u.  Flagg,  id.  343  (1833);  &  W.  443.  In  that  case  the  whole  snb- 
Duff  17.  Budd,  3  Br.  &  B.  ITT  (18S!);  ject  vM  elaborMely  eumined  and  the 
Marsh  v.  Home,  S  B.  &  C.  3!2  (1836);  Coort  of  Exchequer  declared  that  the 
Brooke  u.  Pickwick,  4  Bing.  SI8  (1827);  carrier.  □□twiEhgCamnng  hia  notice,  wm 
Rilejtf.  Home.  5  Bing  317  (1838) ;  Brad-  bonnd  to  use  ordinary  care.  Parlce,  B., 
lej  [I.  Waterbonse,  Mood.  &  M.  154  said  "  Upon  reviewing  the  caae*  on 
(1838),  and  many  other  caaw.  In  thia  this  anb ject,  the  declsioni  and  ificta  will 
state  of  thinn,  the  Carrietv  Act,  S  Geo.  not  be  foond  altogether  nnifonn,  and 
IV,  and  I  wm.  IV.  ch.  68,  wat  pasted.  Home  nncertainty  still  remains  as  to  tho 
[This  statute,  in  effect,  provided  that  car-  tme  ground  on  which  cases  are  taken 
liersihonld  not  be  liable  for  more  than  £10  out  ot  the  operation  of  these  notices,"  In 
on  packages  of  certain  ennmetated  valu-  Bodenham  v.  Bennett  (4  Price,  34).  Mr. 
ablei  committed  to  them  unless  the  value  Baton  VVonf  considers  that  these  notices 
and  natnre  of  the  property  were  declared,  wero  introduced  for  the  purpose  at 
and  that  no  notice  shonld  exempt  carriers  protecting  carriers  from  extraordinary 
from  common-law  liability  for  goods  car-  events,  and  not  meant  to  exempt  them 
ried.exceptaatosnchaswerementioned  in  from  dne  and  ordinary  care.  On  the 
the  act.  bat  that  the  act  should  not  affect  other  hand,  in  soma  cases  it  has  been 
any  special  contract  made  with  the  carrier.]  said  that  the  carrier  is  not,  by  his  notice. 
In  this  coDDtry  very  few  cases  appear  to  protected  from  the  cousequences  of  nfi- 
have  arisen  upon  notices  of  the  kind  that  feasance  ;  Lord  EUenborougli,  in  Beck  v. 
we  are  now  speaking  o(.  Dicta  may  be  Evans  |IG  East,  347) ;  and  that  the  true 
fbnnd,  howevet,  sustaining  them  in  Orange  constmction  of  the  words,  '  lost  or  dam- 
County  Bank  b  Brown,  S  Weud.  IIS,  and  aged,'  in  soch  a  notice,  is,  that  tbecairier 
in  Bean  v.  Green,  3  Furf.  433.  and  they  is  protected  fram  the  consequences  of 
were  very  ably  vindicated  by  Mr.  Justice  oegligenee  or  misconduct  in  the  carriage 
Coiwn,  in  Cole  b.  Goodwin,  19  Wend.  351,  of  goods  but  not  if  he  diveSUi  himself 
Upon  the  whole,  in  the  languEWe  ot  Mr.  wholly  of  the  charge  committed  to  hia 
Joatice  Redjield,  "We  regard  it  as  well  care,  and  of  the  character  of  carrier. 
settled,  that  the  carrier  may,  by  general  Sov'eyand  Heirot/d.JJ  ,  in  Gamett  s.Wil- 
notice,  bronght  home  to  the  owner  of  the  Ian  (5  B.  &  Aid  ST,  60),  In  manj  other, 
things  delivered  for  carriage,  limit  his  cases  it  is  said,  he  is  still  responsible  for 
responsibililyfor  carrying  certain  commo.  'gross  negligence  ; '  but  in  some  of  them 
dities  beyond  the  line  ot  his  genera]  bosi-  that  term  has  been  defined  in  such  a  way 
ness.  or  he  may  make  his  responsibility  as  to  mean  ordinary  negligence  (Story  on 
dependent  anon  certain  conditions,  as  bar-  Bailm.  j  11);  that  is,  the  want  of  snch 
ing  notice  of  the  bind  and  cjuautitv  of  the  care  as  a  prudent  man  wonid  take  of  hi* 
things  deposited  for  carriage,  and  a  cer-  own  property.  Beit,  J.,  in  Batson  v.  Don- 
tain  reasonable  rate  of  premium  for  the  ovan  (4  B.  t  Aid  30),  and  Dallai,  C.  J., 
insarance,  paid,  beyond  the  mere  expense  in  Dnff  d.  Budd  (3  Br.  &  B.  ISi).  The 
of  carriage."  See  Farmers  &  Mecbuiics  weight  of  authority  seems  to  be  in  favor 
Bank  ii.  Champlain  Trans,  Co,  23  Vt,  186,  of  the  doctrine,  that  in  order  to  render  a 
306  —  It  remains  thxt  we  consider  fo  uikat  carrier  liable  after  such  a  notice,  it  is  not 
exltnt  a  carrier  may  exempt  himself  from  necessary  to  prove  a  total  abandonment 
his  common-law  liability,  whether  by  of  that  character,  or  an  act  of  wilfol  mis- 
notice  or  by  special  cootract.  This  ques-  conduct,  bat  that  it  is  enongh  to  prove  an 
tioD  Brst  arose  in  the  cases  concerning  act  of  ordinary  negligence,  —  groii  neg- 
notices.  Many  of  those  cases  we  have  ligence,  in  the  sense  in  which  it  baa  been 
already  cited  in  this  note.  They  will  be  understood  io  the  last-mentioned  cases; 
found,  npon  examination,  to  exhibit  a  and  that  the  effect  of  a  notice,  in  the 
cousiderabte  degree  of  uncertainty  and  form  stated  in  the  plea,  is,  that  the  car- 
contrariety  of  opinion  upon  the  ques-  rier  will  not,  nnless  he  is  paid  a  preminm, 
tiuD.  Some  of  tham  inclined  to  bold,  be  responsible  for  all  eventa  (other  than 
tbu   a   non-compligince     by    the    bailor  the  act  of  God  and  the  Queen's  eoemieel, 
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taken  most  strongly  against  tlie  carriers,  (rr)    And  it  is  held. 


hj  which  loaa  or  damage  to  the  owner  maj 
•rise,  against  which  eventB  he  in,  by  com- 
mon law  a  BOTt  of  inmrer;  but  Htil]  be 
undertakes  to  carri/  from  one  place  to 
another,  aod  for  some  reward  in  respect  of 
the  carriage,  and  is  therefore  bonnd  to  nse 
ordinary  care  in  the  cnirtody  of  the  goods, 
and  their  conTeyance  to  and  delivarv  at 
tbrir  place  of  destinnlioQ.  and  in  providicg  _ 
proper  vehicles  for  their  carriage :  and  u- ' 
termcb  ■  notice,  it  may  be  that  the  harden 
of  proof  o(  damages  or  loss  by  the  want 
of  Bueh  care  wonlii  lie  on  the  plaintiff." 
We  are  not  aware,  however,  that  aaj  of 
the  English  cases  have  expressly  held 
that  it  was  incompetent  for  a  carrier  to 
exempt  himself  by  notice  from  the  conse- 
queuces  of  his  own  negligence,  if  he  osed 
terms  which  could  receive  no  other  rea- 
sonable coDstraction  Bat  however  this 
may  be,  a  series  of  English  cases  since 
theCarriers  Act,  seem  to  have  settled  the 
p<Hat  there  that  it  is  competent  for  a  car- 
rier by  on  erprea  cmtract  between  himself 
aod  hia  bailor  to  exempt  binjwlf  from 
liability  for  anj-lhing  abort  of  actual  mai- 
featanct.  The  fitstof  these  cases  which  it 
w  necessary  to  cite  is  that  of  Chippendale 
p.  The  L.  4  Y  Railway  Co.  7  E.  L  &  E. 
395.tntheQaeen'BBeDch,  There  the  plain- 
tiff, who  had  some  cattle  conveyed  by  a 
railway  company,  received  for  them  a 
ticket,  whkh  he  signed,  containing  the 
terms  on  which  the  railway  company  car- 
ried the  cattle.  At  the  foot  of  the  ticket 
there  was  a  clause  :  "  N.  B.  —  This  ticket 
ia  issued  subject  to  the  owner  undertaking 
kli  risk  of  conveyance  whatever;  as  the 
company  will  not  be  liable  for  any  injary 
or  damu^,  bonrsoever  caused,  and  uccnr- 
ring  to  live  stock  of  any  description  trav- 
elling upon  the  L.  &  Y.  Railway,  or  in 
tbeir  vehicles."  The  plaintiff  saw  the 
cattle  put  into  the  truck.  During  the 
joamej  some  of  the  cattle  got  alarmed 
Ukd  broke  oat  of  the  truck,  and  were  in- 
jored.  The  track  was  so  defectively 
constructed  as  to  be  unfit  and  unsafe  for 
the  conveyance  of  cattle.  B^d,  that 
there  was  no  implied  stipulation  that  the 
(rack  should  be  fit  for  (he  conveyance  of 
cattle ;  and  that  the  company  were  pro- 
tected by  the  terms  of  the  ticket  fiom 
liability  to  the  plaintiS  for  the  damage 
to  the  cattle.  It  should  be  observ^, 
bowerer.  that  £r/«,  J.,  places  some  stress 
npon  the  fact  that  the  contract  was  for 
the  carriage  of  lint  itoek.  He  says  "  I 
think  that  a  limitation,  however  wide  in 


Its  terms,  being  in  respect  o(  live  stock, 
is  reasonable ;  for  thoueh  domestic  ani- 
mals might  be  carried  safely,  it  might  be 
almost  Impossible  to  carry  wild  ones 
without  injury."  See  also  Moiville  k. 
The  Great  Northern  Railway  Co.  10  E. 
!..&£.  SEG.  Then  followed  the  cases  of 
Aastin  e.  llie  M.  S.  &  L.  Railway  Co.  U 
E.  L.  &  E.S06;  B.  c.  10  C.  B.  iH;  and 
Carr  n.  The  L.  &  Y.  Railway  Co.  U  E. 
L.  &  E.  340,  B.  o.  7  Exch.  707,  both  de- 
cided the  same  day.  In  the  former  case 
a  railway  company,  letting  trucks  tor 
hire,  for  the  conveyance  of  horses,  de- 
livered to  the  owner  of  the  horses  a  ticket, 
in  which  it  was  stated  that  the  owuera 
were  to  undertake  all  risks  of  injury  by 
conveyance  or  other  contingencies  ;  and 
farther  stipulated,  that  tBe  company 
would  not  be  liable  for  any  dam^ees, 
however  caused,  to  horses  or  cattle.  The 
horses  received  damage  through  the 
breaking  of  an  axle,  which  was  attrib- 
utable to  the  culpable  negligence  of  the 


mpany  8 


A   verdict    havii 


obtained  for  arresting  the  judgment. 
After  taking  time  to  ousider,  the  role 
was  made  absolute.  In  Carr  v.  The  L.  A 
Y.  Railway  Co.,  the  plaintiff,  being  the 
owner  of  a  horse,  delivered  it  to  the  de- 
fendants, a  (wlway  company,  to  be  carried 
an  the  railway,  sabject  to  conditions 
which  stated  that  the  owners  undertook 
all  risks  of  conveyance  whatsoever,  as  the 
comjjany  would  not  be  responsible  foe 
any  injury  or  damage,  however  caused, 
accroing  to  live  atocli  of  any  description 
travelling  on  the  railway.  The  hone  hav- 
ing been  injured  by  the  horse-box  beiuK 
propelled  against  some  Cmcks  throngn 
the  gross  negligence  of  the  company; 
Bfid,  Piatt,  B.,  hesitating,  that  the 
company,  under  the  terms  of  the  con- 
tract, were  not  responsible  for  the  in- 
jury. Bnt  qium,  per  Aldfrion,  B., 
whether  the  company  would  have  been 
responsible  if  the  horse  had  been  stolen. 
See  also,  as  to  reuonable  notice.  White 
V  G.  W.  R.  Co.  2  C.  B.  [N.  «.)  7  ! 
Pianciani  n.  L,  &  S.  W,  R.  Co.  19  C.  B. 
aaa ;  and  as  to  snch  notice,  and  the 
liability  of  carriers  for  animals,  McMa- 
nns  V.  L.  &  Y.  R.  R.  Co.  2  Hurl.  &  N,  693. 
In  this  country,  however,  it  would  seem 
to  be  pretty  nearly,  if  not  quite  settled, 
that  it  is  incompetent  for  a  carrier,  either 
by  notice  or  express  contract,  to  exempt 
himself  from  liability  for  liis  own  negli- 
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tliat,  althongh  the  plaintiff  took  a  receipt  contaiiiiiig  euch  notice, 

BCDce.     See   pint    p.    *  350   and    note*.  remoTe  the  principal   Bafegnard  for  Uw 

The  etroDgest  case  that    we  hare  aaen  preaerrfttion  of  life  and  property  in  lacii 

U   tbe   case   of    Sager    b.    The    Purta-  coaveyaorM.      It,  buwever,  requires  no 

mouch   R.   R.  Co.   31    Me.  338.     There  forcea    contraction    al    tliat    agreement, 

the  defendants  had  transported  tbe  plain-  to  regard  it  ae  effectual  to  place  tbe.de- 

CifE's    horee  from    Boston    to    Portland,  fendaots  in   the   p<Micion  ol   bailees   for 

It  was   upon  a  cold  da.^  in  Nuvember.  hire,  and  as  not  exooeratins  them  from 

The   horse   was  carried   id  an  open  car,  liability  for  losses  occasioued  by  misteae- 

and  BuSered  serious  iujnry  from  the  ex-  anca   or  negligence.      The   latter   claose. 

Cure    to    the   cold.    This    action    was  'we  will  not  call  npon  tbe  railroad  com- 

ught  to  recover  damages  for  that  in-  pauy  or  any  of  their  agents  for  any  dam- 

Jui^.    The  defendanu  introduced  a  paper  ages     whatsoever,'     considered    witbont 

signed    by    (lie    plaintiff,     whereby    he  reference    to   the    precediug    langiiage, 

acreed   to  exonerate   the  company  from  would   be  sufficiently   broad    to    excuse 

all  damage   that  might  happen  to  any  them    from   mating    compeneatioD     for 

horses,  oxeu,  or  other  live  stock,  that  he  losses  occasioned   by   witfnl   miBcondncc 

should  send  over    the    company's    road ;  It   is  mo«t  obviona  that    such  coold  OOt 

meaning  thereby,  that  he  took  the  tiak  have   been   tbe  iuteuLion  ;    and  that  the 

~         himself  of  all  and  anr  damage  that  true  meaning  and    -  "-  -'        —  -    -'--- 


might  happen  to  his  horses,  catcTe,  &a.;  they  would  not  call  upon  them  for  any 
uid  that  he  woald  not  call  upon  said  damage  whatsoever  'that  may  hapr~~ 
company  or  any  of  their  agentu  for  any    to  any   horses,   oxen,   or  any  other  1: 


'   happen 
ther  livo 

damage    whatever.      At    tbe    trial,    the  stock,  that   we  send   or  mav  send 

learned   judge   inatrected    the  jary  that  said  company's  railroad.'    The  inteuuuu 

this  contract  would  not  exempt  the  com-  of  the  parties,  b^  the  use  of  the  langnaga 

Cy  from   liability   for  their  own  mal-  contained  In  this  last  clause,  is  then  at- 

lauce,     misfeasance,     or     negligence,  tempted  to    be  explained  as   follows :  — 

And   this   instruction    was  held   correct  meaning  by  this,  that  we  will  take  the 

S^pleji,  C.  J.,  after  epeaking  of  tbe  con-  risk  upon  ourselves  of  all  and  any  dam- 

BtmctioD  pat  apon  notices  by  the  English  ages  that    may    happen  to  our  hofsee, 

courts,  said :    "  The  notices  were  usually  cattle,  &c.    The  meaqing  of  damage  hap- 

given  in  terms  so  general,  that  a  literal  pening  to  live  animals  is  to  be  sought, 

construction  of  the  contract  thus  arising  The    word  *  happen'    is   defined    by   the 

out  of  them,  would  have  exonerated  the  words,  to  come  by  chance,  Co  fall  out,  to 

carriers  from  liability  lor  Ihoir  own  mis-  befall,  to  come  unexpectedly.      An  acci- 

feaeance  or  negliiKnce,   and   for  that  ot  dent,  or  tbat  which  happens  or  comee  bj 

their  eerranls.     Yet  the  well-establbhed  chance,  is  an  event  wbich  occurs  from 

construction  of  them  has  been,  that  they  an  unknown  cause,  or  it  is  the  nnnanal 

were  not  thereby  relieved  from  their  !ia-  effect  of  a  known  cause.    This  will  ex,- 

bility  to  make  compensation  for  loaaas  elude  an  event  produced  by  misconduct 

thus   occasioned."     The    learned   judge  or   negligence,  for   one   so  produced   ia 

then  proceeded  to  an  examination  of  the  ordinarily  to  be  expected  from  a  known 

authorities,'  and  having  stated  that   the  cause.     Misconduct  or  negligence  nuder 

oonrt  had    formerly   declared   that    tbe  such    circumstances    would    usually    be 

Kwer   of   carrierB   to    limit   the  liability  productive  of  sach  an  event,     l^ord  Elltn- 

poaod  upon  them  by  law  should  not  be  boTough,  in  tbe  case  of  Lyon  v.  Mells  (5 

favored  or  extended,  he  continued  :   "  II  East,  4SB),  speaking  of  what  '  may   or 

a  literal  construction   of  the  agreement  may  not   happen,'    explains  It  as  'that 

rigned  by  the  plaintiff   would  exonerate  which    may    arise    from    accident,    and 

tbe  defendants  from  losses  occasioned  by  depends   on    chance.'     An   injury    occa- 

the  negligence  of  their  servants,   it  will  sioned   by  negligence,  is  the  eSect  ordi* 

be  perceived  that  it  could  not   be  per-  narily  to  be  e:tpected  as  the  consequence 

mitted  to  have  that  effect  without  a  vio-  of  that  negligence,  without  reference  to 

lation  of  established  rules  of  construction,  any  accident  or  chance.     A  correct  coii> 

and   without  a  disregard  of  the  declared  etroctjon    of    the    agreement    will    Dot 

Intention  of  this  court  not  to  extend  the  therefore    relieve    tbe    defendants   from 

rtetrictiun    oE  the    liability    of    common  their   liability    for    losses    occasioned    b^ 

csrriers.     The  very  great   danger  to  be  the   misfeasance   or   negligence  of  their 

anticipated,  by  permitting  them  to  enter  servants."    So  in  Reno  o.  Hogan,  12  B. 


exempt  from  tosses    Men.  S3,  the  c 

iduct  or  negligence,    glass,  with  a  cl  ^. 

;ely  lie  overestimated.     It  would    tbac  they  should  not  be  "  accountable  for 


ocosioned  by  misconduct  or  negligence,    glass,  with  a  clanie  in  the  bill  of  lading. 
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he  may  show  that  he  never  osseoted  or  accepted  the  paper  as  a 
contract.  (r«) ' 

*It  would  follow  then,  that  where  the  carrier  inter-  '242 
poses   such  general   notice,    as   "  all   baggage  at  risk   of 
owners,"  the  sender  *may  disregard  it,  and  the  ba^age  *243 
will  be  at  the  risk  of  the  carrier;   or  ha  may  expressly 
refnse  to  be  bound  by  it,    and    insist  'that   his  bag-  •244 
gage  shall  be  carried   under  the    responsibility    which 
the  law  creates;   and   if   the   carrier  refuses  to  take  the 
goods,  he  'will  render  himself  liable  to  an  action.     But    *245 
if  the  notice  be  only  a  limited  and  qualified  notice,  and 
in  itself  reasonable,  the* sender,  having  knowledge  of  it,   *246 
is  bound  by  it     Nor  can  he  insist  that  the  carrier  shall 
receive  and  transport  his  goods  without  reference  to  it 

"In  a  recent  decision  in  New  York,  a  rule  of  law  of   '247 
much  importance  is  asserted ;  it  is  that  a  railroad  company 
is  bound  to  •introduce   improvements  which  are  ascer-   •248 
tained  to  be  practicable  and  conducive  to  safety ;  and  are 

bmakaitB'''     On  its  amTBl  at  the  place  file.    See  also  the  notoi  of  the  leMned 

ol    dcMination,    the    glaai    waa    found  Americas  oditon  tu  Anstin  v.  The  U.  S. 

bfoken  into  BmoU  fragmeots,  which  wia  &  L.  Railway  Co.  11  E.  L.  &  E.  506,  s.  o. 

proved  to  have  been  canaed  b;  the  groBB  10  C,  B.  494 ;  and  Carr  n.  Tbe  L.  &  7. 

Diligence  of  the  defendant  or  hia  nr-  Railwa/  Co.  14  id.  340,  T  Exch.  707.  -  See 

TaatB.     The  conn,   vhile  admitting  the  also  Sbaw  v.  York  &  North  Midland  Rail- 

njiditr    of    the    specif    contract,   held,  way  Co.  13  Q.  B,  3G3;  Morville  v.  OreU 

tkM    it!    proTiiions    did    not    apply   to  Northern  RailnaT  Co.  10  E.  L.  b.  E.  366. 

injnriea  arising  from    grow   DeKligence,  —Id  England  it  has  been  Ac/J,  after  much 

Opinioni  and  dicta  to  the  «ame  effect  will  conaideiation,   that   notieei   published   in 

be  foDad  in  Don  n.   N.  J.  Steam  Nari-  pnraoaiice  of  the  Carrieni    Act,   if  not 

ntiDn   Co.  4  Sandf.    136 ;    Stoddard  d.  complied  with,   exempt  the  carrier  from 

Ijoag  Island  Railroad  Co.  S  Sandf.  ISO;  liabiJitj  for  grosi  negligence.     Hinton  d. 

Iding  V.    Coldar,    8    Pa.    479  ;    N.  J .  Dibbin,  S  Q.  B.  648.    See  also  Owen  v. 

Steam     Navigation     Co.     v.    Merchants  Bamett,  i  Cr.  &  M.  353, 

Bank,  e  How.  344 ;   Slocnm  v.  Fairchild,  (n)  Boorman   e.   Amel.  Express   Co. 

T  Hill  (N.  Y.),  393;   Swindler  v.  BiUiard,  31   Wis.    193;    Strohn  v.    Detroit  R.  R. 

S  Kich.  L.  286 ;   Farwns  v.  Hoatealh,  13  Co.  ai  Wis.  S54.   See  also  Southern  Exp. 

Barb.  393;   Camden  &  Amboy  Railroad  Co.  t>.  Newby,  36  Ga.  639;  McMillan  b 

Ctt   V.   Baldtof,    16   Pa.   67  ;    Pei--'-  "•-^'--    ^----i— "  "  "-   .- ...t  .~ 
B.  B.  Co.  c.  McCloskey't  Adinr.  i 


receipt  for  goods  shipped,  or  bill  of  lading  conititntea  an  eipresi  contiact 
.    i  ihipper,  and  if  the  latter  receives  It  withoat  dinent,  he  is  bonnd  by  it* 
morisions,  in  the  absence  of  fiand  oi  deceit  though  he  has  not  read  them.    Jones  v. 


Cincinnati.  Ac.  R.  R.  Co.' 89  Ala.  376;  Black  d.  Wabash,  &c.  1 
LonisTille,  Jbc  R,  R.  Co.  v.  Brownlee,  14  Bnsb,  990;  Hoadley  p  Northern  Trans.  Co., 
115  Mass.  304;  Germania  Fire  lot  Co.  t,  Memphis,  Ac.  H.  R.  Co.  72  N.  Y.  90; 
Hadd  p.  United  States  Express  Co.  53  Vt.  335  ;  Morrisoo  v.  Phillips  &.  Colby  Constrao- 
t)Mi  Co.  44  Wis.  409.  Bnt  see  Erie,  Ac.  Trans.  Co.  b.  Dater,  91  Dl.  195.  See  alw> 
Gainea  e.  Union  Trane.  Ac  Co.  38  Ohio  St.  418;  Jennings  i^.  Grand  Tmnk  Ry.  Co. 
137N.  r.  438. 

a  ticket  by  a  passenger  does  not  make  qnalEflcation*  of  the  e« 
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a  the  ticket  bmding  apoQ  him  nnlesa  ne  with  knowledge  of  tli 
[ansaa  City,  Ac.  R.  R.  Co.  d.  Rodebangh,  38  Kan.  45. 
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therefore  liable  for  sa  injury  caueed  by  neglect  in  not  intro- 
ducing   them.(s) 

From  what  we  have  already  said,  and  from  the  authorities  we 
have  cited,  it  may  be  inferred,  that  the  right  of  a  common  carrier 
to  limit  his  responsibility  by  a  special  contract  cannot  be  con- 
sidered as  settled,  or  clearly  defined.  The  common  law  makea  a 
common  carrier  responsible  for  all  damage,  excepting  only  that 
which  is  caused  by  an  act  of  God,  or  by  a  public  enemy.  If  this 
responsibility  rests  only  on  uaage,  it  disappears,  of  course,  when 
the  parties  make  an- express  contract,  covering  the  same  ground; 
because  usage  binds  parties  only  on  the  supposition  that  it  entered 
into  their  intention  and  their  contract.  If  this  responsibility  is 
matter  of  positive  law,  —  whatever  be  its  origin,  —  then,  of 
coarse,  it  cannot  be  evaded  or  modified  at  the  pleasure  of  the 
parties.    And  if  either  of  these  grounds  were  taken,  no  ques- 

*  249   tion  would  remain.     But  neither  of  them  is  taken.     *  For 

a  time,  some  courts  were  disposed,  as  we  have  seen,  to 
hold  the  responsibility  of  a  common  carrier  to  be  determined  by 
law,  and  to  be  beyond  the  reach  of  contract  But  it  is  not  so 
now.  It  is  held,  that  his  responsibility  rests  upon,  and  is  pre- 
served by,  '  public  policy  ;*  and  then  the  difficult  questions  come. 
What  is  this  policy,  what  is  its  obligation,  and  to  what  extent 
does  it  admit  of  modification  by  the  contract  of  the  parties  ? 

We  apprehend  that  the  difficulty  of  the  question,  as  to  the  obli- 
gation of  the  common  carrier,  after  notice  and  contract,  arises 
from  the  extreme  uncertainty  of  the  principle  thus  brought  to 
its  determination.  Anything  more  indistinct,  undefined,  and 
incapable  of  certainty  or  uniformity,  than  the  requirement  of 
"public  policy,'  can  hardly  be  imagined.  Of  late  years  this 
principle  is  invoked  with  increasing  frequency ;  and,  sometimes 
at  least,  seems  to  be  made  use  of  as  authority  for  deciding  in 
whatever  way  the  court  thinks  would,  on  the  whole,  be  most  use- 
ful It  need  not  be  said,  that  such  use  of  such  a  principle  must 
diminish  greatly  the  certainty  and  uniformity  of  law. 

The  cases  in  which  public  policy  conflicts  with  the  contract  of 
the  common  carrier,  may  be  reduced  to  three  classes. 

In  one,  the  carrier  exempts  himself  from  liability  for  all 
injuries  which  can  in  no  way  be  attributed  to  his  own  negligence 
or  wrong'doing. 

In  another,  this  exemption  covers  all  liabilities  whatever,  in- 
cluding not  only  the  negligence,  but  the  wilful  tort  or  default  of 
the  carrier  or  his  servants. 

(()  Smith  V.  New  Toric  *  BwL  B.  B.  Co.  It  N.  T.  1ST. 
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In  the  third,  the  contract  exempts  the  carrier  from  liability  for 
any  damage  not  actually  caused  by  his  own  negligence,  but  leaves 
him  liable  for  that 

We  think  the  decisions  and  the  reasons  for  them  would  now 
permit  the  carrier  to  exempt  himself  by  contract,  or  by  notice 
equivalent  to  contract,  from  any  liability  for  damage  not  caused 
by  his  negligence  or  default. 

Then  we  think  that  he  cannot  protect  himself  from  a  liability 
for  the  coQsequencea  of  wilful  default  or  tort,  as,  for  example, 
embezzlement  or  waaton  destruction  of  the  property  by  himself 
or  his  servants.  Upon  the  question  whether  he  may  exempt  him- 
wH  from  all  liability  for  the  consequences  of  the  mere 
negligence  of  •  himself  or  his  servants,  we  are  inclined  to  •  250 
think  that  the  present  weight  of  authority  would  not  per- 
mit him  to  do  so.  This  is  indeed  expressly  prohibited  by  the 
recent  English  Bailroad  Traffic  Act  It  cannot,  however,  be 
denied  that  the  law  does  permit,  in  some  cases,  contracts  of  this 
kind.  Thus,  insurance  against  fire  has  been  repeatedly  held,  as 
we  show  in  our  chapter  on  that  subject,  to  be  intended  and  to 
operate  as  an  insurance  against  damage  caused  by  the  negligence 
of  the  insured  himself,  his  family,  or  his  servants. 

In  a  late  case  in  West  Virginia  it  was  held  that  a  carrier  might, 
by  sufQciently  definite  terms,  e^ioneratd  himself  from  liability  for 
his  own  negligence,  however  gross,  confining  bis  liability  to  fraud 
or  other  wrong-doing,  {sa)  ^     At  about  the  same  time  it  was  held 

(*f )  Baltimore.  &c  R.  R.  Co.  tr.  Rathbone,  I  Wert  Va.  87. 

'  A.  nipnLuion  exempting  a  carrier  from  liabilitjfor  Ion  dne  to  fail  own  Desligence 
ot  that  of  hia  serrantB,  is  geaerall/  held  iuvalid  in  tliii  cotintrv.  Liverpool.  £c.  S.  S. 
Co.  c.  Pheuix  Iqr.  Co.  1S9  U.  S.  397;  Loaiiville,  &c.  K.  R.  Co.  f,  Oden,  80  Ala.  38; 
Camp  p.  Hartfoni,  Ac.  Steamboat  Co.  43  Conn.  333  ;  Beny  u.  Cooper,  28  Go.  543 ; 
Adami  Ex.  Co.  i>.  HarriB.  ISO  Ind,  73 ;  Kansas  Pac.  R.  K.  Co.  v.  Reynolds,  17  Kan. 
ill ;  Spragne  c.  MiMonri  Pac  B.  B,  Co.  34  Kan  347 ;  Orndorft  n.  Adams  Ex.  Co. 
3Biuh.l94i  WmU  c.  Grand  Trunk  Rj.  Co.  63  Me.  488;  School  nistriet  v.  Boston, 
fa.R.  R.  Co.  103  Mass.  5S2;  Jacobus  o.  St.  Paul,  &c.  R.  R.  Co.  20  Minn.  185;  Sonth- 
em  Ex.  Co.  v.  Seide,  67  MIm  609  ;  McFadden  e.  Missouri  Pac  By.  Co.  93  Mo.  343 ; 
MisBonri  Pac  R;.  Co.  e.  Vandeventer,  3S  Neb.  aas ;  Branch  d.  Wilmington,  &c.  R. 
R.  Co.  88  N.  C.  573;  United  States  Ex.  Co.  c  Bockman,  28  Ohio  St.  144;  WeiUer 
*.  PennsjlTania  R.  B.  Co.  134  Pa.  310;  Wallingford  b.  Columbia,  £c  R.  B.  Co. 
!6  S.  C.  !5S ;  Soutliem  Pac  Rj.  Co.  v.  Maddox,  7B  Tex.  300 ;  Richmond,  Ac 
R.  R.  Co.  V.  Pa;ae,  86  Va.  481.  See  also  LoDiavill»,  &c  R.  R.  Co.  u.  Gilbert,  68 
Tum  430. 

But  in  England  in  cases  not  covered  h;  iCatute,  inch  a  stipulation  is  enforced,  la 
n  Xiawmri  S.  3.  Co.  42  Ch.  D.  331,  and  so  in  a  few  States  in  this  country.  See  Law- 
imee  b.  New  York,  4c.  B.  B.  Co,  38  Conn.  63 ;  Chicago,  4c.  Ry.  Co.  v.  Chapman, 
1U  DL  9< ;  Hlggios  v.  New  Orleans,  &c.  R.  R.  Co.  38  La.  An.  133 ;  Baltimore,  &c. 
K.  B,  Co.  B.  Bradv^  33  Md  S33  ;  Hawkins  n.  Great  Western  B.  B.  Co.  17  Mich.  57; 
GnatWe6t«ni  B.B.  Co.  «.  Hawkins,  18  Mich.  «3T;  Kinney  f.  Central  B.  B.  Co,  33 
S.  J.  L.  407 ;  Wilson  o.  New  York  Central,  &c  R.  R.  Co,  97  N,  Y.  S7 ;  Peariiflli  u. 
Vestem  Union  Tel.  Co,  134  N,  Y,  356.  368,  But  in  Illinois,  at  least,  a  carrier 
!i  aot  allowed  to  (tipnlKle  agafnit  liability  for  loss  caused  by  the  gross  negligence 
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in  Kaneas,  in  Mississippi,  in  FeDDsylrania,  IllinoiB,  find  Indiana, 
tbat  the  carrier  coald  not  so  etempt  himself  from  liability  for  loss 
caused  by  his  negligence,  (st)  The  law  of  these  last  cases  is  in 
much  better  conformity  with  the  weight  of  authority.  Thus,  it 
is  held  that  "  taken  ou  owner's  risk,  *  («v)  or  "  at  owner's  risk 
of  fire, "  (8v)  or  with  the  stipulation,  "  valued  under  fifty  dollars 
unless  otherwise  herein  stated,'  (ste)  did  not  exempt  the  com- 
pany from  liability  tor  negligence.  Indeed,  the  principle  running 
through  the  cases  seems  to  be,  that  any  notice  can  affect  the  car- 
rier only  as  insurer,  leaving  his  liability  for  negligence  wholly- 
unaffected.  On  this  ground,  a  notice  that  the  goods  would  he 
carried  in  an  uncovered  car  would  not  discharge  the  carrier,  if  it 
was  negligence  so  to  carry  them ;  (ay)  and  where  horses  were 
carried,  with  the  strongest  stipulation  against  the  carrier's  lia- 
bility for  negligence,  it  was  held  that  the  company  were  still 
liable  for  not  providing  sufficient  cars ;  (sz)  where  one  having  "  a 
drover's  pass."  paying  no  fare,  and  the  pass  expressly  stipulating 
against  liability  for  negligence,  was  injured  by  negligence,  it  was 


Mood,  39  Miu.  8S3.    Tbe  Mme  doctrine        (ml  Mobile,  ftc.  R.  B.  Co.  v.  J&rboe, 

u   implied   in   Rootb   v.  North   EuCern  41  Ab.  6M;  Peon.  R.  R.  Co.  ■>.  Bookc, 

R.  R.  Co.  L.  H,  a  Ex.  173 ;  I*:k»w«niui  57  Pa.  339. 

R.  R.   Co.  H.  Chenewith,   OS   Pa.    388 ;         (»f1  LeTering   »■    Union    T^wiBporta- 

FennsvlTunia  R.   R.   Co.   o.   Hendeiaon,  Hon,  &c.  Co.  43  Ho.  88. 

51   Pa^  315 1  niinoia  R.  R.  Co.  v.  Read,         {im)  OrndortE  v.  Adams   Ex.   Co.   3 

37  111.  4S4.     In  this  lut  case  it  was  a  free  Bush,  194. 

ticket  on  which  the  notice  waB  written.         (ai/)  Moot^merj,    &c.   R.   R.   Co.  n. 

See  alK>  Amenckn  Express  Co.  v.  Suds,  Edmooda,  41  AU.  667. 

55  Pa.  140;   Stedman  n.  Western  Trxns-         (ii)  HawkioB  u.  Great  Western  R.  R. 

Sirtation  Co.  48  Barb.  97 ;  Faraham  v.  Co.  17  Mich.  57 ;  Indianapolis,  &c.  R.  R. 

trndcn  R.  R.  Co.  55   Pa.  53  ;  Empire  Co,  c.  Alleu,  31  Ind.  394;  Michigan,  Ac 

Trans.  Co.  v.  Wamsntta  Oil  Co.  63  Pa.  r.  Heaton,  id.  397. 

or  willnl  defanlt  of  himself  or  bii  aervanls.  Chicago,  &c.  Rr.  Co.  v.  Chapman,  133 
lU.  96. 

In  moat  States  where  a  carrier  is  not  allowed  to  stipulate  for  e:teiaptioii  from  lia. 
bilitv  tor  loss  cansed  h/  its  negligence,  a  Mipnlation  limiting  its  liability  for  sach  loss 
wonldalso  doubtless  be  held  void.  Chicago,  &c.  Ry.Co.  D.ChapmaD.ISSlll.  96;  Weil- 
ler  I*.  Pennsylrania  R.  R.  Co,  134  Pa.  310;  bot  in  Richmond,  Ac.  R.  R.  Co.  r.  Pafue,  86 
Va.  461,  it  was  held  that  a  carrier  might  bj  contract  limit  its  liability  for  loss  caused 
bf  its  negli^DM,  thongh  it  could  not  exempt  itself  wholly.  And  parties  ma;  ^Kt« 
Dpon  a  certain  Taluation  for  property  when  it  is  delivered  for  tmnsportation.  Snch  Ml 
agrepment  is  binding,  however  loss  may  be  caused.  Hart  ii.  Pennsvlvania  R.  R.  Co. 
11:2  U.  S.  ^11  ;  Graves  u.  Lake  Shore,  &c.  R.  R.  Co.  137  Mass,  33;  Hill  c  Boston,  && 
R,  R.  Co.  144  Mara.  iS*. 

Where  a  pass  is  given  as  a  pure  gratuity,  an  agreement  on  the  part  of  the  person 
receiving  it  to  assume  all  risk  of  injury  whether  caused  by  negligence  or  otherwise  is 
valid,  Griswolii  d.  Hew  York,  4c.  R.  R.  Co,  S3  Conn.  371  ;  Qairaby  n.  Boston,  4c. 
R.  R.  Co.  1 50  Mass.  3BS.    Conlra  is  Gulf,  &c.  Ry.  Co.  o.  McGown,  G5  Tex.  640. 

If  a  limitation  in  a  contract  with  a  carrier  can  be  construed  as  not  excluding  lia- 
bility for  loss  from  negligence,  it  will-be  so  construed.  Hawkins  u.  Onat  Western 
R.  R,  Co.  17  Mich.  57  ;  Kicholaa  r.  New  York,  Ac  B.  B,  Co.  S9  N.  T.  370 ;  Jennings  s. 
Otnod  Trunk  Ry.  Co.  I!7  N.  Y.  43B,  450. 
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held,  that  he  was  not  a  gratuitous  passenger,  and  the  company 
were  liahl&(«a)* 

A  condition  that  the  carrier  should  be  liable  for  no  loss  unless 
a  claim  were  made  within  thirty  days  from  the  date  of  the  receipt, 
was  held  onieasonable  and  void,  (si)  ^ 

When  an  owner  of  live  frieght  contracted  with  a  railroad  com- 
pany to  release  them  from  all  claims  but  those  arising  from  gross 
negligence,  it  was  held  that  proof  of  collisions,  etc.,  was  not 
enongh  to  maintain  the  action,  without  direct  proof  of  gross 
n^ligmice.  (sc) 

Recently,  in  England,  one  whose  goods  were  injured  by  the 
n^ligence  of  the  servants  of  a  common  carrier  (where  notice  had 
been  giyeu),  brought  his  action  therefor.  The  judge  who  tried 
the  case  at  Nisi  Prius  decided  agaiiut  the  liability  of  the  carrier ; 
then  a  majoriiy  of  the  Queen's  Bench,  in  banco,  decided  against 
the  carrier;  then  a  majority  of  the  judges  in  the  Exchequer 
Chamber  reversed  the  decision  of  the  Queen's  Bench;  then  it 
went  to  the  House  of  Lords,  and  a  majority  of  the  judges,  all  of 
whose  opinions  were  asted  by  the  House  of  Lords,  confirmed  the 
decision  of  the  Exchequer  Chamber.  And  then  a  majority  of  the 
House  of  Lords  reversed  the  decision  of  the  Exchequer 
Chamber,  and   held   the  carrier  liable.  (0     We  *  give  an    *  251 

(ia|  Cleveland,  &c.  R.  R.  Co.  v.  Cor-  agent  tbat  the  nte,  if  nniDRnred,  wonid 

nn,  19  Ohio,  31  ;  Ohio,  &c.  R.  Co,  u.  S«lb7,  be  ibt. ;  bob  il  iosared  it  would  be  10  per 

ITInd.  471.  cent  on  the  declared  value  in  addition. 

((i>)  Adanu  Expcesa  Co.  c.  Reagan,  39  Plaintiff'H    agent    afterwards    by    letter 

Ind.  31.     See  also  Harrison  p.  London,  directed   the    company   to   forward    tbe 

ie.  B.  R,  Co.  S  B,  &  S.  133.  marbles    "not  inBored,"  imd  they  were 

{k)  Baokard  v,  Baltimore  &  Ohio  R.  forwarded  acGordiogly,   and  when   delJT- 

H.  Co.  34  Ud.  197.  ered  were  injared   oy  enpogare  to  rain. 

(t)  JPeek  V.  North  S.  Railway  Co.  4  B.  The  defendants   pleaded   thfit    they  taa- 

(  S.  1005.    The  plaintiS  sent  three  mar-  ried  the   goods    bj    a   special    cootract 

Ue  chimney-pieces  to  the  atation  of  tbe  luider  tbe  Hailwaj  Traffic  Act  (IT  &  IS 

defendants,  to  be  forwarded  to  London,  Vict.   c.  31,  J  T|.      The  case  was  first 

Md  (old  the  carter  to  aak  what  the  in-  tried  before  ErU,  J.  (Q.  B.),  who  held  the 

Mrance  would  be,  the  company  having  Compaq  discharged  ^ni  liability.    The 

pnrioasly  sent  a  printed  notice  to  plun-  plaintiff's    coonsel    obtained    a    rule   on 

tiff's  Bgeot,  that  uie  company  would  re-  the  defendants  to  show  canse,  —  and  the 

cein  and  forward  goods  only  subject  to  court  of  Queen's  Bench  (Lord  Campbell 

nmditions,  one  of  which  was  that  they  C.  J.,  and  Orompioit,  J.,  against  Erie,  J., 

vonld  not  be  respbnsible  for  loss  or  in-  dissenting)  made  the  rule  absolute.    On 

jniyto  any  marbles  unless  declared  and  appeal   to  the  Exchequer  Chamber,  the 

insoted   according  to  their  value.      The  jnagestlFi'/ianii,  J.,  dissenting)  reversed 

company's  clerk  told    the    carter,    they  the   jodgment   of    the    Queen's    Beuch. 

toold  not  tell  what  the  iusorance  would  Tbe  ca«e  was  then  appealed  to  the  Honse 

be  unless  the  value  of   the  loarblea  was  of    Lords.     The   Lords  callioK   ou    the 

iiatad,  and  afterwards  (old  tbe  plaintiff's  judges,  Blackburn,  J.,  and  CocLbiim,  C.  J,, 

*  But  a  earner  may  by  contract  leasonablr  limit  the  time  within  which  a  claim 
an  be  made,  Sprague  v,  Missouri  Vac  R.  R.  Co.  34  Kan.  341 ;  Southern  Ex.  Co. 
s.  Buanicntt,  M  Miss.  KG ;  Glenn  r.  Southern  Ex.  Co.  86  Teuu.  594  ;  or  within  which 
a  (Sit  ^y  be  Inooglit.    GnU,  &&  Rr.  Co.  v.  Gatewood,  79  Tex.  69. 
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abstract  of  this  case  in  a  note,  although  little  can  be  learned 

from  it  bat  the  extreme  dilHculty  of  the  question. 
*252  "The  question  has  arisen,  whether,  where  a  rsasonable 
and  legal  notice  has  been  given  to  the  sender,  there  still 
rests  on  the  carrier  the  obligation  of  a  special  inquiry ;  so  that 
withuut  such  inquiry  the  sender  may  transmit,  or  the  passenger 
may  take,  his  goods  in  silence,  and  have  them  covered  by  the 
same  responsibility  as  if  he  had  complied  with  the  notice,  and 
had  stated  the  extra  value  of  the  goods,  and  paid  the  extra  price. 
We  cannot  doubt  that  the  weight  of  authority,  as  of  reason  and  of 
justice,  is,  that  such  notice  makes  such  inquiry  unnecessary,  and 
that  the  owner  of  the  goods  would,  in  such  case,  be  considered 
either  as  taking  the  risk  upon  himself,  or  as  endeavoring  to  cast 
it  fraudulently  upon  the  carrier,  (u) 

gave  opinions  in  faror  of  the  plaintiff ;  on,  or  affect  any  inch  put}',  DnleM  tiM 
Willti,  J.,  Mariin,  B.,  Williatut,  J  .  Pol-  aame  be  si^ed  bv  him,  or  by  the  penon 
lock,  C,  B.,  fur  the  defendaote.  Then  the  delivering  ench  animals,  article*,  goods. 
Honse  of  Lords  reversed  the  iadginent  or  things,  respectivelj,  for  carriage;  pro- 
of the  Exchequer  Chamber.  Tbe  case  vided  ^>o  that  nochmg  berein  contained 
turned  verj  macb  npon  the  coiutiriction  shtJI  alter  or  aSact  the  rights,  privileges, 


of  tbe  statute  above  mentioned,  which  is     or  liabilities  of  an;  snch  company,  under 

as  follows:  "Evorv  «         , 

pooj    as   aforesam   sball    be    liaUe  [or    S8),  with  respect  to  articles  of  the  descrip- 


li  (railroad)  com-    the  said  act  (11  Geo.  IV.  & 


"«; 


the  loss  of,  or  fur  any  InjnrT  done  to  any    tions  mentioned  in  the  said  a 
borses.  &c.  or  to  any  articles,  gooda,  or    later  case,  certain  conditions  of  carriage 
eiving,  forwarding,  or    were  declared  void,  because  nnreaaonabw. 


delivering    tbereof,    occasioned    by    the    although  expressly  agreed  t..      

neglect  or  default  of  such  company  or  u.  West   Midland   R.  R,  Co.,  3  Hart.  & 

iU  eeriauCs,  notwithstanding  any  notice,  Colt.  B44. 

condition,  or  declaration  mMe  and  given  (u)  It  would  be  of  no  avail  for  a  ear- 
by  inch  company  contrary  tbereto,  in  rier  to  publish  a  notice  if  be  was  still 
any  wise  limiting  sacb  liability,  everv  bound  to  make  a  special  inqarry;  for 
snch  notice  being  hereby  declared  null  this  he  may  do  without  publishing  a 
and  void ;  provided  always,  that  nothing  notice,  and  the  bailor  must  inform  bim 
herein  coniAinad  shall  be  construed  to  correctly  at  his  peril.  That  a  notice 
prevent  tbe  said  companies  fiom  making  brought  to  the  knowledge  of  the  bailor 
such  conditions  with  respect  to  the  receiv-  dispenses  with  any  further  inquiiy,  aeo 
ing,  forwarding,  and  delivery  of  any  Batson  v.  Donovan,  4  B.  &  Aid.  SI ; 
of  the  said  animals,  articles,  goods,  or  Marsh  v.  Home,  5  B.  1  C,  323i  Duff  d. 
things,  OS  shaU  be  adjudged  by  the  court  Budd,  3  Br.  &  It.  177;  Barria  v.  Pack- 
or  jndge  before  whom  any  qaeation  relat-  wood,  3  Taunt.  264 ;  Bodenham  v,  Ben- 
ing  thereto  shall  be  tried,  to  be  jost  nett,  4  Price,  31;  Gomett  v.  Willan,  9 
and  reasonable,  provided  always,  that  no  B.  &  Aid.  SS;  Sleat  c.  Fogg,  id.  343.  See 
greater  damages  shall  be  recovered  for  also  Ma^in  n.  Dinsmore,  ES  N.  Y.  SB ; 
the  loss  of,  or  for  injury  to,  any  inch  Oppenbeiiner  v.  Unitpd  States  Ex.  Co.,  69 
animals,  beyond  the  sums  hereinafter  111.  62;  The  Denmark,  37  Fed.  Rep.  141. 
mentioned,  &c.;  provided,  also,  that  the  But  see  the  remarks  of  Bnmtoii,J.,ciHttra, 
proof  of  the  valne  of  snch  animals,  arti-  in  Hollister  v.  Nowlen,  19  Wend.  334. 
cles,  goods,  or  things,  and  the  amount  of  And  also  Weiller  e.  Pennsylvania  R.  H. 
the  injury  done  thereto,  shnll  in  all  cases  Co.,  134  Pa.  310.  So  under  the  Carriers 
be  upon  the  person  claiming  compensation  Act  it  is  held  to  be  the  duty  of  the  sender 
tor  such  loss  or  injury  j  provided  also  of  goods  therein  enumerated,  and  exceed- 
that  no  special  contract  between  such  ing  £10  in  value,  to  take  the  initiative  by 
company  and  any  other  parties  respect-  giving  notice  to  the  carrier  of  their  value 
irg  the  receiving,  forwarding,  and  deliv-  and  nature,  in  order  to  charge  the  l*tt«r 
erv  of  any  animals,  articles,  goods,  or  in  respect  to  their  loss ;  and  this  whether 
tlungs,    at   aforesaid,   ahall   be   binding  tbe  goods  be  delivered  at  the  office  at  tha 
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"  There  may  be  othet  special  agreements  between  the  *  253 
carrier  and  his  passengers ;  and  there  seems  to  be  some  ten- 
dency to  construe  them  precisely,  if  not  strictly.  Thus,  one  who 
bays  a  ticket  entitling  him  to  a  throngh  passage  for  a  reduced 
price,  cannot  require  the  railroad  (or  other  carrier)  to  take  him 
up  at  an  intermediate  point,  if  he  chooses  to  stop  at  one.  (a)  • 

Horse  railroads  have  been  recently  introduced  in  our  larger 
cities,  and  ore  now  common.  In  the  cases  cited  below,  interesting 
questions  are  considered  in  reference  to  the  authority  of  municipal 
governmenta  to  permit  their  use  of  highways,  and  the  construc- 
tion of  acts  exercising  this  authority,  (fi)  They  are  undoubtedly 
common  carriers  of  passengers,  and  their  rights  and  obligations, 
aa  such,  mast  be  much  the  same  with  those  of  the  ordinary 
railroad  companies. 

cuTier  or  not.   Baxendalsr.  Hut,  9  E.  L.  reipoiiiibiliC;   In  this  waj,  it    laott    be 

4  G.  506,  G  id.,  168,  6  Exch.  T69.  —  Bat  clearly  showD    thu  tlia   other   p»tty  is 

the  csrrier  will  be  held  to  reij  strict  proof  fully  mformed  of  the  tarnu  and  ettei^  of 

that  the  notice  vas  brought  to  the  know]-  the  notice ;  and  that  the  facts  in  tbia  case 

adge  of  the  bailor.     Hcdlister  c  Nowlen,  did  no^  furnish  that  certain  notice  wliich 

10  Wend.   234;   Brooke  d.   Pickwick,  4  must  be  ^ven  to  exonerate  such  carrier 

Bing.SlS;  Bean  c.  Green,  S  Fturf.  1S3;  from  his  liabilitT.    This  qnestiou  is  put 

Bilejn.  Honie,5  Biug.  ai7  ;  Clayton  d.  snood  to  in  England  by  the  Caniera  Act, 

BuDi,  3  Camp.  ST ;  Cobden  s.  Bolton,  9  the  mere  publication  in  pursuance  of  the 

id.  108 ;  Butler  n,  Heane,  id,  415  ;  Kerr  slatnte  beiog  held  to  be  conatractive  uo- 

V.  Willan,  3  Start  &3 ;  Davii  s.  Willan,  tice  to  all.    Baxeadale  v.  Hart,  B  E.  L. 

id.  379.    In  Camden  &  Amboy  Railroad  &  E.  506,  6  id.  46S,  6  Exch.  769.  —  So  the 

Co.  V.   Baldanf,   16    Pa.   67,  where  the  notioa  must  be  clear  ftnd  explicit,  and  if 

Botice  was  in  the  English  langnafte.  and  ambiguous,  will  be  conalraed  against  the 

the  paasenf^r  was  a  German,  who  did  not  carrier.     Elackman  d.   Sbouse,   B  Rawle, 

nitdentsnd  English,  it  waa  held  incnm-  179;   Camden  &  Amboy  Railroad  Co.  d. 

bent  on   the  carrier  to  prove  that   the  Baldaof,  16  Pa.  67;   Bamer  a.  PtentisB, 

paasen^r  had  actual  knowledge  of  the  4   Har.  &  J.  317.    So  if  there  are  two 

limitBtioD  in  the  notice.    But  the  strong-  notlcei,  he  will  be  boand  by  the  one  least 

e«t  case  to  be  fonnd  upon  this  point  is  beneSctal   to  him.    Cobden  tr.  Bolton,  2 

thatof  Brown  v.  Eastern  Kailroad  Co.  11  Camp.   lOB;    Mann   ».  Baker,  S  Stark. 

Cash.  97.     This  waa  an  action  of  aaaump-  S55. 

at  tor  lost  bagtiage.    There  was  a  notice  (a)  Cheney  n.  B.  &  M.  R.  R.  Co.  11 

printed  on  the  back  of  the  passBge-ticket  Met.  121. 

giTcn  to  the  plaintiff,  that  the  defendanCa  {b)  Mnsser    v.    Fairmonnt    &    Arch 

wonld  not  be  reeponsible  beyond  a  sped-  Street  R.  Co.  7  Am.  Law  Reg.  SSI ;  State 

Bed  anm ;  hot  no  other  notice  waa  given,  of  New  York  p.  Mayor,  &c.  of  New  York, 

norwsB  her  attention  called  to  this.   Meid,  3  Duer,  119. 
(hat  if  a  common  earrter  can  limit  his 

>  Dietrich  v.  Pennsylvania  H.  Co.,  71  Fa.  433.  Nor  can  one  who  has  bought  a 
ticket  to  ride  in  one  direction,  ride  in  a  direction  the  reveme  of  that  indicated  by  the 
ticket.  Keeley  e.  Boston,  &c  R.  Co.,  67  Me.  163.  A  carrier  has  a  right  to  require  a 
•pedal  check  of  paseengera  who  stop  over,  or  the  payment  of  foil  (are  from  the  stop- 
piDg4ver  station  to'his  destination;  and  a  passenger  expelled  for  failure  to  comply 
wi^  theae  rognlations  cannot  innst  on  riding  from  the  plate  where  he  was  expelled 
■ntil  he  has  paid  the  sum  previODSty  demandmi.  Stone  u.  Chicago,  &c.  R.  Co.  47  ia.  82. 
One  who  purchases  a  ticket,  and  has  his  baggage  checked,  to  a  certain  point,  cannot  be 
conpellea  to  Stop  short  of  that  place  and  go  on  in  another  train,  at  least  in  the  absence 
Ufa  n^talation  of  the  companji.  Bicks  o.  iisnnibal,  te.  R.  Co.,  68  Mo.  329.  The 
wmls  "good  on  pasaenger  trains  only,"  on  a  ticket,  do  not  conititote  a-  -"—-■"-"• 

tkat  all  pasaenger  trains  will  stop    '  ''- .  i.  - 

B.  Co.  V.  Swartiioat,  67  Ind.  967.- 
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SECTION  XTL 


All  fnad,  or  wilful  misrepresentation,  or  intentional  conceal- 
ment, on  the  part  of  the  sender  of  goods,  or  of  the  pass^iger, 
extinguishes  the  liability  of  the  common  carrier,  so  tax  as  it  is 
affected  by  such  miscoadnct;  and  this  must  be  equally  true 
whether  the  fraud  consists  in  the  disregard  of  a  notice,  or,  where 

there  is  no  notice,  in  an  intention  to  cast  upon  the  carrier 
*  254  *  a  responsibility  which  he  is  not  obliged  to  assume,  which 

he  does  not  know  of,  and  against  which  he  cannot  there- 
fore take  the  proper  precautions,  (c) 

Indeed,  the  principle  that  the  carrier  is  bound  only  by  a  respon- 
sibility which  he  knows  and  can  provide  for,  seems  to  be  the 
principal  cause  of  a  recent  modification  of  his  liability  in  respect 
to  the  baggage  of  a  passenger,  which  appears  now  to  be  quite  well 
settled.  It  may  be  stated  thus :  the  common  carrier  of  passen- 
gers is  not  liable  as  sach  for  the  loss  of  their  baggage,  beyond 
that  amount  which  he  might  reasonably  suppose  such  passenger 
would  carry  with  him ;  nor  for  property  such  as  is  not  usually 
included  within  the  meaning  of  ba^aga  Thus,  not  for  goods 
carried   by   way   of   merchandise  j  ((f)  nor   for  a   larger   sum   of 

money  than  the  passenger  might  reasonably  take  on  such 
•255  a  journey  for  his  expensea(e)'    But  there  may  be  *spe- 

(c)  Gibbon  i>.  FtLjneos,  4  Burr.  11198 ;  a  bnnk,  with  a  view  at  mtiiiliiig  bim  to 
Kenrig  v.  T.gzlettan,  Alevu,  93 ;  TyJT  v.  make  bargains  for  the  aaie  oE  gooda. 
Monice,  Canh.  485;  Anoii.  oiCedbjf'aJe,  Bat   in   Pofter   c    Kil<Iebiand,    14    Pa. 

C.  J.,  in  Mune  v.   Slue,   1   Vent.  SSBi  1S9,  where  the  plaintiC  was  a  carpentBr, 

Titchbome  v.  White,  1  Stra.  145.    And  moving  to  the   State  of  Ohio,   and   bis 

■ee  Bation  e.  Donovan,  4  B.  &  Aid,  33.  trnnk  contained   carpenter"*  tooli  to  the 

(d)  AUioK  V.  Bofllon,  &c.  R.  Co.  136  value  of  t5i,  which  the  jnrf  found  to  be 
MaaB.  131 ;  Blamantle  e.  Fitchburg  R.  the  reaaonable  toola  of  a  carpentw,  it 
Co.  137  Muw,  333.  See  Michigan.  &c.  R.  ^aahdd,  that  he  wai  eotitled  to  recover 
Co.  B.  Carrow,  73  111.  348,  Tberefure  the  their  value.  See  also  Dwight  v.  Brew- 
wonl  "baggage"  ba«  been  held  not  to  ittr,  I  Pick.  60;  Beckman  v.  Shonse, 
include  a  trunk  containiog  valuable  mer-  6  Rawle,  179;  Bomar  n.  Maxwell,  9 
chandise  atid  nothing  else,  although  it  did  Hnmph.  SSI;  Great  Northern  Railwaj 
not  appear  that  the  plaintiff  hadany  other  Co.  u.  Shepheid,  9  E.  h.  ft  E.  477.  14  id. 
trunk  with  him,  Pardee  u.  Drew,  35  367,  8  Bxch.  30;  Mad  Biver  and  Lake 
Wend,  4S9.  So  in  Hawkins  v.  Hoffman,  Erie  Railroad  Co.  d,  Palton,  SOOhio,  SIS; 
6  Hill  (N,  Y,},  586,  it  was  hrid,  that  the  Smith  s.  Btston,  Ac.  B.  R.  Co.  44  N.  H. 
term  "baggage"  did  not  embrace  samples  335. 

of  merchandise  carried  by  a  paseeoger  in  (e)  Thus,     in     the    caae    of   Onuig* 

1  Anoper»«laMiB"bi 
not  an  emignut'i  feather-bed,  not  mtended  f< 
Wanen,  106  Mass,  146.  —  K, 
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cial  articles,  as  fishing  gear,  or  sporting  apparatus,  which  one 

carries  for    bis  amusement ;  (^)  and  in  these  and  other  cases 

Connt;  Bank  i>.   Bioim,  9  Weod.  BS,  it  that  there  would  b«  ieweU  or  a  wntch  in 

m*  held,  that  the  owner  of  a  steamboat  a  travelling  tiiink,   tor  which  articles  h 

OKd  (or  carrying    paasengers,   was  not  carrier  has   been   held  responsible.    The 

liible  for  a  tmnk,  conCainiug  upwards  of  passenger  is  not  boond  to  give  Dotloe  of 

111,000  [n  bank-bills,  brooght  on  board  the  cont«nta  of  his  tnuik,  Doless  particn- 

b>  a  passenger  as  baggage,  the  olnect  lar  inqoiry  be  made  by  the  carrier.    Bat 

twiDg  the  transportatiua  of  money.    And  it  mnat  M  fully  understood  that  money 

in  Haivkins  v.  Hoffman,  fi  Uill  (S.  T.),  cannot  be  considered  at  bafgage,  except 

ist,   ii   was    doabted    by   Brontaa,   J.,  inch  as  ia  boTid  fide  taken  for  tmveUing 

wlielher   money    to    piiy    travelling   ex-  expenses  and   personal  use,  and  to  aucE 

innsei   conld    be    iaclnded    within    the  reasonable  amount    only    as   a  prudent 

Mrm  "  tiaggage."    "  Hen,"  saya  lie,  "  osit-  person  would  deem  necessary  and  proper 

illy  carry  money  to  pay  their  travelling  for  such  purpose.    But   mooey  intended 

eipeosu  about  their  persons,  and  not  in  for  trade,  or  bnaioess,  or  investment,  or 

tluir  trnnks  or   boxes ;  and  no  contract  for  tisoaportation,  or  any  other  purpose 

csn  be  implied   beyood  such  things   as  than  aa  above  stated,  cannot  be  regarded 

lie  unmlly  carried  as  baggage.  "    It  ia,  as   baggage."    See,   to  the  same  effect, 

bowever,    well    settled    that  a  traveller  Weed  v.  &  &  S.  Railroad  Co.  19  Wend. 

nsr  arry,  a>  a  part  of  his  baggage,  a  534 ;  Bomar  r.  Maxwell,  9  Humph.  631  ; 


, _    _      J.  538.    ThiBO__ 

Railroad  Co.  S  Cush.  69,  it  was  htld,  that  holds,  that  a  gold  watch  and  diab,  ^old 

cmnnwD  carriers  of  passengers  are  re-  ornaments  for  presents,    and   American 

rsible  for  money  boaa  fidt  included  in  coin, are  not  "In^zage."    See  also  Uonlap 

baggage  ol   a  passenger,  for  travel-  v.  International  K.  R.  Co.  9B  Mass.  371. 
ling  expensea  and   personal  use,  to  an  {/)  "  If  one  has  books  for  his  instTuo-   ' 

tiDMUit  not   exceeding  what  a  prudent  tion  or  amusement  by  the  way,  or  carriee 

penoD  wonld  deem  proper  and  necessary  his  gun  or  fishing  tackle,  tbey  would  uu- 

lot  the  pnrpose.    And  FUlcher,  J.,  after  doubtedly  fall  within  the  term  '  baggage,' 

a  critidJ  oxaminaCioD  of  Che  case,  said :  because  they  are  usually  carried  as  such." 

"Upon  consideration  of  the  whole  snb-  Per  Btokioh.  J,,  in  Hawkins  t:.  Hoffman, 

Caad  referring  to  the  cases,  the  court  6  Hill  (N.  Y.),  586.  And  hu  Hopkins  v. 
I  come  to  the  conclusioo,  that  money,  Westcott,  6  Blatchf.  64.  So  in  Brooke  v. 
Una  fide  taken  for  travelling  expenses  Pickwick,  4  Bing.  218,  and  McGill  u.Kow- 
ud  personal  use,  may  properly  be  re-  and,  3  Pa.  451,  carriers  were  htld 
nrdsd  as  forming  a  part  of  a  travel-  reaponsible  for  ladies'  trunks  contuning 
Ibf's  bag^jHee.  The  time  has  been,  in  oni  appBrel  and  jewels.  So  in  Woods  v. 
mmtry.  whan  the  character  and  credit  lievin,  13  111.  T46,  a  common  carrier  of 
of  oar  local  currency  were  each,  that  it  passengers  was  ktid  liable  for  the  loss  of  a 
■H  expedient  and  needful,  for  persons  pocket-pistol  and  a  pair  of  duelling  pistola, 
IrareUing  Chrongh  different  Stales,  to  contained  in  a  carpet-bag  of  a  pasaenger, 
provide  themselves  with  an  amount  of  wbich  was  stolen  oat  of  the  possession  of 
■peda,  which  conld  not  conveniently  be  the  carrier.  And  in  Jones  v.  Voorhees, 
(arriad  about  the  person,  to  defray  trav-  10  Ohio,  145,  it  was  held,  that  a  gold  watch 
ailing  eipenoee.  But  even  if  biUa  are  of  the  valne  of  ninety-five  dollars,  was 
tkkes  for  this  purpose,  it  may  be  cod-  a  part  of  a  traveller's  baggage,  and  his 
vanient  and  suitable  that  they  should  be,  trunk  a  proper  place  to  carry  it  in.  But 
to  soma  amount,  placed  in  a  travelling  see  Bomar  v.  Maxwell,  9  Humph.  GSl, 
trunk,  with  other  necessary  articles  for  where  the  phuntiS's  trunk  contained  "a 
persoaal  use.  This  would  seem  bat  a  silver  watch,  worth  about  thirty-five  dol- 
iKuonable  accommodation  to  the  trav^  lus ;  also,  medicines,  handcuffs,  lucks, 
aller.  It  has  been  objected,  that  the  &c,  worth  about  twenty  dollars,"  and 
carrier  will  not  expect  that  there  will  be  the  court  sud :  "  The  watch  alleged  to 
nHincnr  with  the  baggage,  and  will  not  have  been  in  the  tron):,  cle&rly  dues  not 
Iberetore  be  pnt  npon  his  guard.  But  fall  within  the  meaning  of  the  term  '  bag- 
HKlj  a  carrier  may  very  naturally  no-  gage ;  and  ranch  less  the  handcuffs,  locks, 
deratsnd  and  expect,  that  a  passenger  Sc. ; "  these  certainly  do  not  usually  con- 
will  place  his  money,  for  expenses,  or  stitute  part  of  a  gentleman's  wardrobe, 
*"iepart  of  it,  in  his  tmnk,  mgiead  of  nor  is  it   perceived   how  they  are  neces- 

!.  _.i  _!.__.  i: 1 'o  his  personal  comfort  on  a  journey 

■  "    '    "armeloe     '"--'^  - 
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it  may  often  be  very  difficult  to  draw  the  line  between  what 
would  come  within  the  liability  of  the  carrier,  and  what  would 
not  The  question  wuuld  not  only  be  materially  affected  by  cir- 
cumstances, but  is  one  of  those  upon  which  different  individuala 
would  be  very  likely  to  differ ;  and  it  is  perhaps  impossible  to  fix 
upon  anything  like  a  definite  standard.  But  the  principle  is 
plain  enough,  and  the  reason  and  justice  of  it  are  undeniable. 
And  the  difficulty  in  the  application  of  the  principle,  whether  by 
the  court  or  by  the  jury,  ia  of  a  kind  which  must  often 

*  256  occur  in  *  the  administration  of  the  law.     It  must  always 

be  a  question  of  mixed  law  and  fact,  where  the  court  state 
the  principle,  and  illustrate  its  bearing  upon  the  case  at  bar,  aa 
they  see  fit,  and  the  jury  apply  the  principle  so  stated  aa  they 
best  can. 

A  passenger  in  a  railway  train  may  consider  one  who  takes 
charge  of  the  baggage,  on  arrival  at  a  place,  as  the  agent  of  the 
company,  and  notice  to  him  concerning  the  baggage  is  notice  to 
the   company,  (jf) 

We  have  treated  of  ateam  railway  companies ;  but  in  most  of 
our  large  cities  there  are  now  [street]  railroads.  A  few  casea 
have  arisen  concerning  their  rights  and  liabilities.  It  seems  that 
the  iron  rails  laid  by  such  a  company  in  a  public  street  are  still 
their  property,  and  another  company  authorized  to  lay  a  track  in 
the  same  direction  for  a  part  of  their  route,  have  no  right  to  pass 
over  their   raila  (/y) 

A  regulation  by  such  a  company  that  passengers  shall  not  get 
off  or  on  their  care  by  the  front  platform,  is  held  to  be  reasonable ; 
and  one  knowing  the  rule,  and  injured  while  violating  it,  cannot 
hold  the  company  liable,  even  if  permitted  by  the  driver  to  get 
on  in  front  (/A) 

3!  HL  ai3,  it  ii  Ud  down,  that  damagM    baggaes.     Ses  bIbo  Dibble  v.  Btdwh,  IS 
ma;  be  assessed  for  such  articles  of  ne-    Os.  SIT ;  Doyle  n.  Kiser,  6  Ind.  919. 
cessitv   and   conTaaience    as   passeDeen         iff)  Onimit  i>.  Henshaw,  35  Vt.  60S. 
nsiially  cany  for   personal  nse,  com^rt,         (Jg)  Jersey  City,   Ac.    R.   R.   Co.   v, 
instructioD,    amusenient,    or    piotertion,    Jeisey  City,  ic  R.  B.  Co.  SO  N.  J.  Eq. 
having  regard  to  tlie   length  and  object    61. 
of  their  joanieya ;  and  in  IJavIs  o.  Mich. 
S.  &  N.  Ind.  R,  It.  Co.  id.  37B,  it  was  held, 
thAt  a  revolver   is  included   in  personal 
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•CHAPTER  XIL  •257o 

ON  TEE  U.W   Of  TBLEGEAFmO  COHUnNICATlOHS. 
Sscr.  l, —  0/  Telegrapka  in  OeneraL 

Althodgh  but  a  few  years  have  elapsed  since  the  invention  of 
the  electric  telegraph,  it  is  already  in  very  general  use.  It  joins 
provinces  and  nations  separated  by  streams  and  seas,  and  now 
covers  a  large  part  of  our  country,  and  spans  the  ocean  between 
the  two  great  continents.  And  wherever  it  exists  it  is  largely 
used  as  an  instmment  of  communication  for  social,  business,  or 
political  purposes.  In  Europe  and  in  this  country  there  are  laws 
r^ulating  the  construction,  establishment,  and  use  of  electric 
telegraphs.  They  embrace  a  wide  extent  and  variety  of  topics. 
What  we  propose  to  do,  as  appropriate  to  the  general  purpose  of 
this  work,  is  to  consider  the  Law  of  Communication  by  Telegraph 
in  its  relation  to  the  Law  of  Contracts. 

We  shall  treat,  first,  of  the  legal  character  of  the  company 
which  owns  and  works  a  telegraph.  Secondly,  the  contract  be- 
tween the  telegraph  company  and  the  sender  of  a  message. 
Thirdly,  the  breaches  of  ^is  contract  Fourthly,  the  contract 
between  the  telegraph  company  and  the  receiver  of  a  message. 
Fifthly,  the  breaches  of  this  contract.  Sixthly,  contracts  between 
the  sender  and  receiver  made  by  telegraph.  Seventhly,  the 
of  damages. 


•SECTION  IL  •2576 

TEE  LEGAL  CHABACTEB  OF  A  COHPAKT   WOBEING  A   TELEGRAPH. 

The  main  question  here  is.  Is  such  a  company  a  common 
carrier?  There  are  decisions  in  which  the  affirmative  is  quite 
distinctly  asserted.     And  there  are  others  in  which  it  is  asserted 
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with  more  or  lesa  of  qualification,  (a)  When  a  new 
•  257  c  •  kind  or  class  of  contracts  come  before  the  courts,  it  is 

both  natural  and  reasonable  to  try  to  connect  them  with 
some  one  of  the  established  and  recognized  classes,  for  so  far  as 
this  may  be  done,  new  law  is  not  wanted  but  only  the  application 
of  old  rules  to  new  cases.  It  is  obvious,  howcTer,  that  this  effort 
may  be  carried  too  far.     We  have  elsewhere  intimated  that  the 


'  {a)  The  onl;  cue  in  which  telemph  c«ue  of  the  proridencBi  of  God  Dnknown 
companies  have  been  expraaaly  held  to  to  it,  as  becanae  of  any  other  Tsason. 
"-- loa  carriets  ia  Parks  c.  Alta  CaL    This  telepaph  compaDy  ir   — * 


Tel.  Co.  13  CaL  423.     In  this  case  the    moo   earner,  bnt    a   bailee,   performing 
"  The  mke  which  ^veni  the    throogb  its  a^^ta  a  vork  for  its  em- 


liability  of  telegraph  companies  an  not  player,  BcconliDs  to  certain    roles   and 

uew.    Tney  are  old  rales  applied  to  new  regulations  which   tinder  the  law  it  has 

circamstances.       Such    companies    hold  a  right  to  make  for  its  governnieDt."  — 

themselves  ont  to  the  pabUc  as  engaged  And  in  De  Rouv  v.  ft.  ¥.,  Alb.  &  Bui. 

in   a  particular  branch  of    busineas,   in  Tel.  Co.,  the  court  of  CommoD  Pleas  say  : 

which   the   iuteresu   of   the   pnblic   are  "  Common  carrien   are   held   to   the  re- 

deeply  concerned.    Tbey  propose  to  do  a  sponsibility  of   inaoren  fot  the  safe  de- 

certain  service  for  a  giveu  price.    There  livery  of  property  intrasted  to  their  care. 

U  no  differaace  in  the  general  nature  of  upon  grounds  of  public  policy,  to  prevent 

the  legal  obligatiou  of  the  contract   be-  fniods  or  collusion  with  them,  and  becanse 

tween  carrying  "  '  "' ~'~'  " "" — ' 


rying  goods  or  a  package  along  a 
The  pTiysical  agency  mar  be  dif- 
ferent, bnt  the  essential  nature  of  the  con-    reasons,  which  are  the  ones  usually  a 


route.    The  pliysicsl  agency  mav  be  dif-    to  show  how  it  was  lost  or  injured.    These 


In  both  cascfl  the  signed  fot  the  extraordinary  responsibil- 

coQtract  is  binding,  and  the  responsibility  ity  of  common  carriera,  cannot  be  regarded 
of  the  parties  is  governed  by  the  same  as  applicable  to  the  same  exwnt  to  tele- 
general  rnlee."  —  Ci  McAndrews  t>.  Eteo-  gr^h;  nor  are  there  any  reasons  in  oar 
trie  TeL  Co.  33  Eug.  L.  &  £.  ISO,  tele-  judgment  wh;  they  should  be  held  in  any 
graph  companies  are  spoken  of  as  being  extent  to  the  responsibility  of  insurers  for 
in  the  position  of  carriers  who  would  tio  the  correct  transmission  and  delivery  of 
liable  at  common  law,  but  who  may  limit  intelligence."  Similar  views  were  ex- 
their  liability  by  special  notice,"  but  the  prenM  by  the  Supreme  Cuurt  of  the 
only  queetion  t>efore  the  conrt  was  the  same  State  in  Breeee  k.  U.  S.  Tel.  Co.  45 
reasonableness  of  the  regulation  relieving  Barb.  374  ;  affirmed  in  48  N.  Y.  133.  and 
the  company  from  liabiht/for  unrepealed  by  the  Court  of  Appeals  in  the  recent 
meesagee.  A  similar  view  seems  to  have  case  of  Leonard  b.  N.  Y.  &c.  Tel.  Co. 
been  taken  in  Bowen  v.  Lake  Erie  Tel.  and  in  the  following  cases :  Western  Union 
Co.  1  Am.  Law  Rw.  fiSS,  where  it  was  Tel.  Co.  v.  Fontaine,  SS  Ga.  433  ;  WcHtern 
held  that  "telegraph  companies  holding  Union  Tel.  Co.  i'.  Shotter,  71  Ga.  760; 
themseliefl  out  to  transmit  despatches  N,  T.  &  Wash.  Tel.  Co.  r,  Drjburg,  35 
correctly  are  nnder  obligation  so  to  do  Fa.  8c.  R.  SSS;  Passmote  v.  Western 
unless  prevented  by  canses  over  which  Union  Tel,  Co.  7S  Pa.  243 ;  Telegraph  Co. 
they  have  no  control."  In  Baldwin  d.  v.  Griawold,  37  Ohio  St.  301 ;  iShields  v. 
United  States  Telegraph  Co.,  these  com-  Wash.  &.S.  O.  Tel.  Co.  II  Am.  L.  Joni. 
panies  are  regarded  substantially  as  311 ;  Westera  Union  Tel.  Co.  v.  Carew,  IS 
common  carriers.  On  the  other  band,  Mich.  S3S ;  Playford  i>.  United  K.  TeL 
in  liirneT  v.  N.  Y.  &  Wash.  Printing  Tel.  Co.  L.  R.  4  Q.  B.  707 ;  Ellis  v.  Am.  Tel. 
Co.  IB  Aid.  341,  the  court  say:  "  While  a  Co.  13  Allen,  226.  In  this  last  case  it  was 
comaion  carrier  is  an  insurer  and  is  pro-  held  that  the  provisions  of  the  statutes 
tectad  from  liability  bv  the  act  of  God.  of  Massachtuetts  concerning  telegraph 
or  the  enemies  of  tiie  ^tate.  be  can  avail  companies  apply  to  fore!^  companies  do. 
himself  only  of  such  excnses.  He  sees  ing  bnstness  within  that  State,  In  Leon- 
what  happens  to  his  charge  the  moment  bi3  v.  New  York,  &c.  Telegraph  Co.  41 
it  happens.  Bat  a  telegraph  company,  N.  Y.  U4,  Hr.  Justice  Huni  states  with 
owing  to  innumerable  Cannes  which  may  great  force  the  argument  against  the  ex- 
disturb  the  security  of  its  lines,  would  tension  to  telegraph  companies  of  the 
be  almost   as  often  open  to  liability  be-  common-law  liability  of  a  common  carrier. 
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endeavot  to  make  the  law  of  partoership  but  a  branch  of  that  of 
cotenancies  or  joint  tenancy,  and  to  bring  transactions  in  n^o- 
tiable  paper  under  the  common  law  of  contracts,  has  not  been 
without  aome  mischievous  influence.  So  we  think  may  be,  and 
perhaps  has  been,  the  effect  to  treat  a  telegraph  company,  as  a 
common  carrier. 

The  private  carrier  makes  his  contracts  under  the  general  law ; 
the  common  carrier  under  special  rules  of  law.  The  essentials,  of 
these,  as  seen  in  the  previous  chapter,  are,  first,  that  he  is  consid- 
ered  as  a  quagi  public  officer,  entering  into  definite  relations  with 
the  public,  and  having  on  this  ground  some  peculiar  rights  and 
some  peculiar  obligations.  It  may  be  admitted  at  once,  that  to 
this  extent,  telegraph  corporations  may  be  classed  with  common 
carriers.  (6) 

*  Another  of  the  obligations  of  common  carriers,  is,  that  *257  d 
they  are  bound  to  treat  all  the  public  alike,  and  to  carry 

(b)  While  t) 

telearaoh  comDBDlea  an  .    .,        . , 

Tel.  Co.  78  Ps.  MS;  TeJeifraph  Co.  n. 
Griiwold,  37  Ohio  St.  301 ;  WeaCcm  tloion 
Tel.  Co.  V.  Neill,  57  Tex.  2B3 ;  Candee  v. 

oavBtTsimi-  Western  Union  TeL  Co.  34  Wia,  171.— 

lu  degree  of  reapotiBibility.  'I'hnB  in  Two  recent  cases,  howeTar,  denj  that  the 
bldwin  B.  U.  S.  TeL  Co.  I  ijiming,  isS,  obligations  of  telegraph  companios  net 
Ibe  Sapreme  Coart  of  New  Yoik  say :  apon  the  pnblic  natare  of  their  employ- 
"AlthoDgh  telegraph  companies  ore  not  ment,  and  assert  that  thej  have  then 
Nrictlj  speaking  pnblic  carriers  for  the  fonndation  sola!}'  in  the  contract  between 
nason  that  they  do  not  hare  tangible  the  ptuties.  In  Leonard  v.  N.  T.,  Alb,  & 
poaseenOD  ol  Koods  which  can  bs  de-  B.  Tel.  Co  41  N.  T.  M4.  the  Court  of  Ap- 
(trojed  or  stoleu,  ^et  from  the  pnblic  peals  o{  New  York  held  that  "  It  mnst  be 
mtnie  of  their  employment,  the  unpor.  assnmed  that  the  liabititv  of  telegraph 
tant  matters  confided  wholly  to  their  conmaniea  in  rasiiect  of  the  accurate  truis- 
cane,  and  the  skill  and  fidelity  reqoired  missum  and  faithfnl  delivery  of  messages 
in  the  proper  perf  ormaiice  of  their  dDtiee,  rests  entirely  npon  contract,  and  tbat  tliey 
tbtlr  l^al  cbarBcterixEics  become  so  an-  are  not  in  the  situation  of  innkeepers, 
alogotu  to  those  of  carriers  that  the  law  common  carriers.and  the  like, upon  whom 
mast  consider  them  as  snch,  subject  only  legal  duties  rest,  reBulting  from  tbeir  oc- 
to'aach  modiflcations  as  the  peculiar  cupation  and  profession,  and  who  owe  a 
natare  of  their  bnsiness  reuden  abso-  duty  to  the  public  irrespective  of  their  en- 
lotely  necetaan'."  And  in  Be  Ratte  r.  gagementa  in  particular  inntances."  And 
N.  r..  Alb.  &  Bnf.  TeL  Co,  I  Daly,  M7,  mTlayford  u.  United  Kiugdora  TeL  Co. 
itissaid:  "like the  bnsineM  of  conunon  L.  R.  4  Q.  B,  707,  the  Court  ol  Qaeeu'i 
carriers,  the  interests  of  the  public  are  Bench  say :  "  The  obligation  of  the  com- 
■o  largely  incorporated  with  it  that  it  pany  to  use  due  care  and  skill  in  the 
differs  from  ordinary  bailments  which  tfsnsmission  of  the  message  is  one  arising 
parties  are  at  liberty  to  enter  into  or  not  entirely  out  of  the  contract.  ,  .  .  We  can* 
••  they  please."  See  also  Parks  v,  Alta  not  agree  with  the  judgments  giren  in  the 
Cal  TeL  Co.  13  Cal,  433 ;  Western  Union  Amenoiu  coons  in  the  cases  cited  in  the 
TeL  Co.  r,  Carew,  la  Mich.  SSB;  N.  T,  t  argument  that  there  is  any  analogy  b»- 
Wash.  TeL  Co,  d,  Dryburg,  S3  Pa.  tween  a  consignment  of  goods  through  a 
B.  S98;  Graham  r.  Western  Union  TeL  carrier,  and  the  transmission  of  a  tele- 
Co.  10  Am.  Iaw  Reg.  {n.  s.)  319 ;  Tyler  v,  gram."  In  GQis  t.  Am.  Tel.  Co.  13  Allen, 
Western  L'nionTel, Co.  60  111. 4S1;  Sweat.  iSS,  the  public  nature  af  their  emplor- 
bnd  D.  IlL  &  Miss.  Tel.  Co.  37  la.  433 ;  ment  mi  lalA  to  tett  upon  the  statute. 
WtMnn  Union  TeL  Co,  ■>.  Sbotter,  71  Qa. 
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all  goods  or  paseeogers  offered  to  t^em,  unless  they  have  a  sufB- 
cient  reason  for  making  an  exception.  This  is  required  by  many 
of  the  statutes  by  which  telegraph  companies  are  regulated.  If, 
however,  they  are  common  carriers  where  the  statutes  make  no 
such  requirement,  or  where  the  companies  exist  without  any 
statutory  regulation,  they  would  be  bound  by  the  same  obligation, 
and  this  would  then  rest  on  their  relation  to  the  public,  as  is  the 
case  with  common  carriers.  This  has  been  so  held,  (c)  We  are 
not  able  to  see  (independently  of  statute  requirement)  other 
reason  for  it  than  this :  They  publicly  advertise  that  they  will 
transmit  messages ;  this  may  be  regarded  as  an  offer  to  the  public 
and  to  all  who  compose  it,  and  when  any  one  to  whom  this  ofTer 
is  made  accepts  it  by  tendering  a  message,  the  ofTer  and  accept- 
ance  constitute  a  contract  This  would  certainly  be  analogous  to 
the  case  of  a  common  carrier,  but  it  would  not,  we  hold,  justify 
the  assertion  that  a  telegraph  company  is  a  common  carrier. 

A  third  element  of  the  law  of  common  carriers  is  the  most 
important  and  characteristic  of  all  It  is  that  which  makes  them 
insurers  of  the  goods  they  carry  against  any  loss  not  caused  by 
the  act  of  Qod  or  of  the  public  enemy,  and  insurers  of  passengers 
against  any  loss  caased  by  an  accident  which  could  have  been 
prevented  by  any  care  that  was,  rationally  and  practically 
*2S7e  speaking,  possible.  This  rule,  "which,  we  repeat,  is  the 
most  important  and  characteristic  of  all  the  rules  which 
make  up  the  law  of  common  carriers,  is,  as  we  shall  endeavor  in 
a  subsequent  section  to  show,  wholly  wanting  from  the  law  of 
telegraphic   communication. 

Then,  it  must  be  remembered,  that  a  common  carrier  carries 
either  goods  or  passengers ;  the  telegraph  carries  neither.  The 
common  carrier  may  carry  a  message,  or  communication,  and 
may  be  paid  for  this.  But  in  this  transaction  he  could  not  be 
considered  a  common  carrier,  for  he  is  neither  bound  to  take 
them,  nor  if  he  takes  them  does  he  insure  them  any  farther  than 
by  his  contract  There  have  been  able  and  ingenious  efforts  to 
regard  the  message  as  a  chattel ;  as  property  bailed  for  transmis- 
sion, {d)  But  at  most  it  may  be  said  to  have  a  savor  of  property, 
and  to  be  in  some  respects  like  a  chattel.  But  in  many  more 
respects  it  is  unlike.  It  is  indeed  essentially  different ;  and  the 
message  cannot  be  regarded  as  a  chattel  although  the  paper  on 

<e)  Da  Ratte   v.   NY.,  Alb.   &  Bnf.  State,  Ac  Turnpike  Co.  v.  American  News 

TeL  Co.  1  DbIj,  HI ;  WtmMm  Union  TaL  Co.  43  N.  J.  L.  381. 
Co.   V.   Daboii,   13B   Dl.    US ;    Wwtam         (d)  ScoH  &  Junagan  on  TalegmphB. 

Union  TeL  Co.  v.  YopM,  US  Ind.  84S;  {97. 
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which  it  is  written: — and  which  is  never  transmitted  —  may 
b&(«)  To  all  these  reasons  against  regarding  telegraph  compa- 
nies as  common  carriers,  may  be  added,  what  is  distinctly  asserted 
in  one  case,  namely,  that  the  mode  of  transmission  makes  it 
impossible  for  the  company  to  see  what  happens  to  its  charge, 
and  to  guard  against  threatened  danger.  (^ 


•SECTION  m.  •257/ 

THB  OBUGATIONB  AND  BIOOTS  OF  TELEOEAFH  COMPANIES. 

They  are  bound  to  have  suitable  instruments,  and  competent 
servants,  and  to  see  that  the  service  rendered  to  applicants  is 
rendered  with  the  care  and  skill  which  its  peculiar  nature  re- 
quires. (9)  This  fitness  and  sufficiency  of  instruments  and  appa- 
ratus is  required  by  some  statutes,  and  obviously  by  the  nature  of 
their  services ;  but  we  do  not  know  that  it  has  passed  directly 
Quder  adjudication,  although  it  is  referred  to  in  some  cases.  (A) 

(()  TloM  conrt*  which  hold  telegraph  Am.  Law  Reg.  (n.  i.)  319 ;   West.  Uo. 

Mmpuiei  M  be  common  carrier*  miut  of  Tel.  Co.  a.  Carew,  IS  Mich.  S3i. 
tonne  coiuider  the  message  ai  a  chattel,         (A)  In  BweaClaod  d.  111.  &  Miae.  Tel. 

but  we  hare  seen  that  the  nnraber  of  Co.  ST  la.  433.  the  original  message  read  : 

these  ii  very  small.    On  the  other  hand,  "Live  hoga  six.  six  quarter ;   dreued  six 

nteni  caaee   distiaKnish   their  reepoiul-  three  qnartert,  seven,  firm."    Ai  received 

billtiee  from  thoee  of  common  carriers  by  it  wad :    "Live  bogs  eii  three  Donrters, 

the  dieiuDstaace  that  the;  have  nothing  seven  flrm,"    It  appeared  that  after  part 

in  the  natnre  of  a  chattel  intmeted  to  of  the  dispatch  had  tieen  received  tlie  in- 

tbtir  keeping.    Thna  in  Leonard  r.  N.  strnment  hegan   to  "splutter,"  and  the 

T.,  A.  &  B.  Tel.  Co.  It  N.  Y.  544,  the  remainder  of  the  meesage  w~  '--     ""'  - 


, ,.     —   ,-      — „   -,— -     The 

MioD  nothing  which  in  ita  nature  of  plamtiS  claimed  that  the  troable  was  dne 

itself   is    vslnable.      It    la    aa    idea,    a  to  the  defective  character  of  the  record- 

Ibanght,  a  sentiment,  —  impalpable,    in-  ing  Instrument;    the  defendants,  that  it 

visible,  not  the  subject  of  theft  or  sale,  was   the    result   of   atmospheric    causes 

tod  as  property  quite  destitute  of  value."  which  could  not  be  guarded  against.     As 

So  also  Baldwin  e.  U.  8.  Tel.  Co.  1  Lan-  to  the  former  claim  the  court  krid  that 

sing,  135 ;  Breese  n,  U.  B.  TeL  Co.  45  "  on  general  priudplea  the  company  was 

Barb.  374;   48  N.  T.  133;  Ellis  r.  Am.  bound   to   employ   skilful  operators,  to 

TeL  Co.  13  Allen,  33S  ;   P^yfocd  v.  Un.  exercise  due  care,  and  to  ose  good  instrc- 

Kingdom  Tel.  Co.  Law  Rep.  4  Q.  B.  707 ;  ments.     And  on  general  principles,  if  it 

Biniej  B.  S.  Y.  ft  W.  Fr.  TeL  Co.  IS  Md.  omitted  this  duty  and  damage  ensued  to 

341.  a  party  in  consequence  of  inch  omission, 

(/)  Biraer  t>.  N.  T.  &  W.  P.  TeL  Co.  he  would  have  hie  action  therefor."    See 

llUd.341.  also   West.  Un.   TeL   Co.   v.  Carew,  IS 

1^  Oiahun  e.  Wert.  Un.  TeL  Co,  10  Mich.  535 ;  LMinard  v.  N.  Y.,  tc.  TeL  Co. 
41  N.  Y.  544. 
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In  reference  to  railroads,  it  has  been  held  to  be  their  duty  to 
avail  themselvea  of  any  proved  and  certain  improvement  A^iat- 
ever  reasons  there  may  be  for  this  mle  would  seem  to  apply  to 
telegraphs.  It  is  obvious,  however,  that  the  rule  itself  would  be 
applied  to  them  only  with  much  qualification,  (i)  They  most 
receive  and  send  all  messages  offered  them.  This  is  required  by 
msny  of  the  statutes.  Where  not  so  required,  we  think  they 
would  come  under  the  same  obligation,  as  the  effect  of  their  offer- 
ing themselves  to  the  public,  by  advertising  or  otherwise,  as 
undertaking  to  receive  and  send  messages.^     The  exceptions  to 

this  obligation  are,  that  they  need  not  receive  messages 
*257 g   of  an  illegal  or  immoral  character;^  nor  sucb  as  *subject 

them,  by  their  length  or  interference  with  their  business, 
to  unreasonable  inconvenience ;  or  such  aa  cannot  be  read  with 
reasonable  care  and  certainty.  Of  course  they  are  excused  when 
the  press  of  business  makes  it  impossible  to  send  all  that  offer. 
But  in  such  case,  and  indeed  in  all  cases,  they  are  bound,  gen- 
erally by  statute,  and  otherwise  we  think  by  the  nature  of  their 
employment,  to  send  them  in  the  order  in  which  they  are  re- 
ceived, with  an  exception  in  some  of  the  statutes,  giving  priority 
to  government  messages ;  (ff '  and  to  treat  all  who  employ  them 
impartially  and  alike.  And  they  must  send  the  messi^es  with 
reasonable  promptitude. 

A  most  important  obligation  is  to  send  them  accurately,  that 
is,  as  they  are  written.  It  is  certain  that  they  have  no  right  to 
change  them  in  any  respect  or  particular.  If  it  be  ill^ble  the 
operator  may  refuse  it ;  but  if  he  receives  it  he  must  read  it  as 
well  as  he  can  and  send  it  as  he  reads  it.  He  must  not  alter  it 
to  extend  abridged  words,  or  to  improve  the  grammar  or  the  spell- 
ing, or  amend  it  in  any  way.  (k)  *    It  may  be  wholly  unintelligible 

(i)  He^mfm  v.  Weit.  K.  R.  16  Barb,  delivered   foi   tminniwion  id  this  cua 

3S3 ;  3  Kern.  9.  wu,  "Send  me  foi  Wednesday  eveniiig 

{}]  Scott  &,  Junagsn  on  Tel,  $}  118,  two  hand-boaqoets,  tbtj  buidaonie,  one 

ise,  ISO.  of  fl*e  uid  oue   of  ten   dollus."      The 


^__      of  marhet  pricei  tent  to  one  who  kept  a  "  bucket  aluqj." 

Smith  r.  Weatorn  Union Tel.Co.,  84  Ky.  864. 

*  Behm  if.  West.  Un.  Tel.  Co.  S  BiweU,  131,  iraa  to  the  effect  that  a  tele^rraph  company 
!■  not  bonnd  to  forward  meMSKei  at  once,  but  only  in  a  reaBOnsble  nme  coDBideriiiK  the 
force  employed  at  tlie  fnrwardiog  office,  the  amount  of  bmineM  tr»ti«acted  od  th«  line, 
and  the  aptArent  ncceMitf  for  haate  ahown  io  the  mewage.  —  K. 

*  Where  a  messa^  deliTered  bv  a  telenaph  eampan]'  ii  an  nDintelligJble  jargon, 
and  the  person  receiring  it,  inatead  of  aeklng  to  have  the  mewage  repeated,  wron^jr 
Interptets  it.  the  telegraph  company  i«  not  liable  for  the  enpaing  lou,  thotwh  it  uia 
not  delivered  the  exact  worda  received.    Hart  c.  Direct,  ftc  Cable  Co.  86  N.  T.  68S, 


)vGoo<^lc 


CH.  Xn.]      ON  THE  LAW  OF  TELEttEAPHIC   COMMDNICATIONa    *  257  A 

by  him,  and  jet  be  uaderstood  by  sender  and  receiver,  &nd  made 
uDintelllgible  by  anybody  else  on  purpose. 

Seciecy  is  another  obligation,  and  it  is  imposed  by  many  stat- 
utes, and  would  be  by  the  confidential  nature  of  the  transaction. 
But  it  has  been  decided  that  telegrams  are  not  privileged  commu- 
nications, and  that  even  where  the  disclosure  of  the  contents  of 
dispatehes  by  employes  of  the  company  were  forbidden 
by  statute,  such  employes  might  •  be  summoned  as  wit-  •257& 
nusses  in  courts  of  justice,  and  compelled  to  produce  the 
dispatches  or  testify  as  to  their  contents.  (/) 

The  delivery  of  the  message  must  be  prompt,  and  to  the  right 
person.  They  ar«  certainly  bound  to  send  it  beyond  their  own 
lines,  if  this  be  obviously  implied  and  required  by  the  address  of 
the  message,  and  thus  receive  it.  Whether  they  are  liable  for  a 
failure  of  duty  by  lines  which  take  the  message  from  them,  must 
depend,  as  a  matter  of  principle,  upon  the  question,  whether  these 
other  lines  are  associated  with  theirs,  in  such  wise  as  to  make 
them  to  this  extent  copartners.  Otherwise  they  are  bound  only 
to  deliver  it  at  a  proper  time  and  in  a  proper  way  to  the  succeed- 
ing line.  This  question  always  resolves  itself  into  this:  Has 
the  receiving  line,  by  actual  connection  with  other  lines,  by  an 
appearance  of  connection  sanctioned  by  the  receiving  line,  by  cua- 
tom,  or  advertisement  or  otherwise,  led  their  customer  to  believe 
OT  justified  him  in  believing,  that  they  will  send  the  message  over 
the  whole  distance  as  over  their  own  lines  1  Beceiving  pay  for 
the  whole  distance  might  he  primd  facie  evidence  of  such  a  con- 
tract, but  it  would  be  open  to  explanation  or  rebuttfir.  (m)    Many 


added  the  letters  rei/.  so  chat  the  dispatch  Jnr.  (n.  a.)IBI;  7n  re  luce,  SO  Law  Hmes 

(canmiitted  read  "  two  hnndred  bouquets,"  (h.  s,)  4SI. 

Before  the   mistake  was  discoveral,  the  ^)  So  held  Ed  De  Rutte  d.  TS.  Y.  Alb. 

plaintiff   had    cot   a   large    camber    ol  &  Buf.   Tel.   Co.  1    Daiy,   517 ;   and  in 

nlnable   flowen,    which  were  rendered  Baldwin  r.  U,  S,  Tel.  Co.  I  Lansing.  13S; 

entiiel;  valueless,  and   for  the  loss  thos  sad  see  Thum  v.  Alta  Cal.  TeL  Co.  19 

occuioned  it  was  held  that  he  might  re-  Cal.  4TS.    On  the  other  IiiidU  in  Steven- 

corer.    The  court  saj :  "The  wrong  of  son  o.  Moottaal  Tel.  Co,  18  Uppec  Canada 

'hidi  the  plaintiff  complains  consisu  in  R,  530,  it  was  held,  br  a  divided  court, 

lending  him  a  different  message  from  that  that  although  the  defendants  advertised 

■rhich  thev  had  contracted  with  Le  Roj  their  line  as  counecting  with  all  the  prin- 

to  lend.    That  it  was  a  wrong,  it  as  cer-  cipal  cities  and  tawns  in  Canada  and  the 

Uin  as  that  it  was  their  dnty  to  transmit  United    States,    and    had    received    the 

the  nee>aK«  for  which  they  were  paid,  charge  for  transmission  to  a  point  be- 

,.,One  of  the  plainest  of  their  obliga-  yond  their  own  line,  this  imposed  on  them 

tioDi  is  to  transmit   the   verv  message  no  obligation  t>eyond  that  of  delirerinK 
To  follow  c  ^               . 

"       "  .         ,       .      ,      tj-Rnsmisaion  thereon. 


ti'e  law  of  the  printing  office,  is  equally    and  paying 
ipplicahle  to  the  telegraph  office."  and  that  the 

(0  Kenisler  v.  Freedman,  3  FaiBOni,    deliver  the 
Bel,  Cas.  274 ;   State  v.  Litchfield,  10  Am,    nation  of  the  connecting  lii 
Law  Otg.  (H.  1.)  376 ;  In  re  Wnddell,  B    West,   Un,  TeL  Co.  u.  Uarew,  15  Mich. 
VOL.  II.  18  273 


message  safely  at  the  termi- 
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companies  now  guard  against  this  class  of  liabilities,  by  a 
*  257  i  prnvisioQ  printed  upon  the  *  message  blank,  that  they  will 
not  be  responsible  for  errors  or  delay  on  connecting  lines, 
and  making  the  company  which  receives  the  message,  only  the 
agent  of  the  sender,  to  send  the  message  on  other  lines  when 
necessary,  (mm) ' 

In  the  message  blanks  now  commonly  uaed,  the  conditions  are 
printed  upon  the  face  of  the  paper  in  such  a  manner  as  to  make 
them  a  i«rt  of  the  contract  for  transmission.  (»n)' 

They  may,  undoubtedly,  make  all  reasonable  rules  for  the  con- 
duct of  their  aCFair8.(n)    This  reasonableness  we  consider,  on 

S95 ;  and   Baldwin  d.  V.  B.  TeL  Co.  M  written  ander  the  printed  headtnCi   xid 

Bub.   &05.    And   in  Loonud  a.   N.  Y.,  signed  and  delivered  to  the  defendtuit,  it 

Alb.  &  But,  Tel.  Co.  41  N.  Y.  544,  it  is  wu  a  genenl  proportion  to  aU  penons 

■aid  that  "each  carrieT,  bj  the  receipt  of  desitiiig  to  send  meaatgai  by  the  defend- 

the  guodi  and  the  conseqaeDt  promise  to  snt'a  pecnllar  means  of  transmlniaD  or 

foTwanI  theiu,  enters  inlij  an  acteement  convej'aDce,  of  the  terms  and  condition* 

with  Che  ouner  at  New  York, 'although  he  npon  which  snch  messages  wonld  be  sent, 

dues   not  m(«C  him  or  correspond  with  and  the  defendant  become  liable  in  case 

him   personalty,  that  he  will  care;  and  of  error  or  acddent  ii  ''     ' 


(he  goods,  and  is  liable  to  the  conveyance.      By    writine   the    message 

original  owner  in  New  York  if  he  fails  in  ooder  it,  and  lining  and  delivering  the 

his  undertaking.    The  mle  and  the  rea-  asme  (or  trsnamiseion,  the  paitj'  accepted 

■on  for  it  are  the  same  in  regard  to  the  the  projioeltion,  and  it  became  an  agree- 

transmission  of    telegraphic    msssagea."  ment  binding  npon  the  defendant  only 

The  principles  on  which  this  question  de-  according  to   the  termi  and  conditions 

pends  appear  to  be  precisely  the  same  as  smcified  in  its  proposition."    It  was  held 

those  governing  the  liability  of  connect-  also  that  the  plaintiff  conld  not  control 

iug  lines  of  rsiln»d  and  utt^  carrien.  the  effect  of  the  contract  by  showing  that 

We  have  seen  already  that  the  decisions  he  had  neglected  to  read  the  printed  con- 

iu  this  laiter  clan   of  cases  are  exMed-  ditlons.    twe  also  Weat.  Un.  TeL  Co.  v. 

inglj  conflicting,  and  it  is  to  be  expeccad  Carew,   15   Mich.  525]   Hill  n.   Weatem 

that  there  will  be  the  same  diversity  npon  Union  Tel.  Co:  SS  Ga.  4!S ;  U.    S.  Tel. 

this  point.    lieeanu,\i.'S]iefeg.  Co.  v.  Gitdersleeve,  S3  Md.  S3!;  Wolf  v. 

(mm)  In  an  action  a^nst  a  connect-  Western  Union  TeL  Co.  6S  Pa.  B3,  cjtd 

ing  Une  for  negligence  in  traaimitting  a  poii,  note  (p). 

message  sent  nnder  the  above  conditions,  (n)  McAndrew  v.  Elect.  Tel.  Co.  33 

it  was  helii  that  the  teems  and  conditions  L.  &  Eq.  R.  ISO;  Camp.  v.  Went  Un.  TeL 

rlied   only  to  the   company  to  which  Co.  1    Met.  (Ky.)    IM;   Wann  b.  West, 

message  was    flrst  given,  and   that  Un.  Tel.  Co.  37  Mo.  47S ;  Gildersleev*  v. 

there  was  no  special  contract  between  the  U.S.  Tel.  Co  S9  Hd.  S3S;  Ellii  o.  Am. 

■ender  and   the  line  which  snbseqaently  TeL  Co.  IS  Allen,  SB6.    A  rnle  that  the 

completed  (he   transmission.      Sqnire  d.  company   would  not    be  anawewble  for 

Wrat.  Un.  Tel.  Co.  98  Mau.  S3S,  damagex  unless  the  claim  was  preeented 

(nn)  Yonng  d.   West.  Un.  Tel.  Co.  65  within  sixty  days  after  the  mets^;«  wu 

N.  Y.  163.     In  Breese  i'.  U.  S.  Tel.  Co.  45  sent,  wss  held  reasonable,  and  oblintory 

Barb.  274 ;  4B  N.  Y.  133,  where  the  mes-  on  the  sender  who  had   notice  of  it,  in 

sage  waa  written  npon  snch  a  blank,  the  Wolf  p.   Western  Union  Tel.  Co.  6!  Pa, 

court    say :   "  Hefore    the    mensage    was  B3.     This   power  is  expressly  conferred 

freedom 

.  =  „  .  .  Jngline. 

Western  Union  TeL  Co.  u.  Carew,  15  Mich.  935  ;  Telegraph  Co.  v.  Munford,  87  Tenn. 
190. 

3  In  Western  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  439,  it  wu  held  that  one  who, 
knowing  tbe  rules  and  regalations  of  a  teleEi>pli  company,  writes  a  messai^  on  paper 
not  having  them  printed  on  it,  is  hound  to  the  same  extent  as  if  he  had  written  on  the 
cnUomtiy  blank  form.    Cf.  Western  Union  Tel.  Co.  >.  Stevenson,  118  Pa.  44S. 
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principle,  as  a  matter  of  law ;  but  practically,  it  is  usually  given 
to  the  jury  under  the  direetiOD  of  the  coutL 

By  these  rules  they  may  require  prepayment.  They  may  protect 
themselves  from  liability  for  accidental  injury.  They  may  limit 
their  liability  in  some  respects  and  exclude  some  gro\inds  of  lia- 
bility. But  wa  should  hold  decidedly  that  they  could  not  protect 
themselves  from  liability  for  the  gross  negligence  or  incompetence 
of  their  servanta,  or  an  imperfection  or  inadequacy  of  their  inatru- 
ments  which  could  easily  and  certainly  be,  and  therefore  certainly 
should  be,  remedied,  (o)  ^  On  this  point  as  well  as  on 
(he  further  question,  "  how  far  a  knowledge  of  the  rules  •  257/ 
brought  home  to  the  sender,  constitutes  or  implies  a  cou- 


,  ropoaiDg  to 

(o)  SaieatlAiiil  d.  HI.  &  ilUm.  TeL  Co.  lend  messagea.     It  ia  not  neceuturr  to  dia- 

17  U,  483.     In  this  cBiie  DUion,  C.  J.,  citss  what   might  lawfully  be  clone  by  & 

Hfi:  "  Tho  argnmeiita  iDggeited  foTDuh  special  contract;    bat  I   Jeoy  that  aim- 

wotaaoa  why  a  company  ihoold   be  al-  pauies  can    adopt   general  printed  raJei 

IoiinI  to  make  gNwial  pnnted  conditions  exactly  aa  a  coiidition   for  sending  mev 

which  shonld  lure  Iho  effect  to  relieve  ft  aaeea  that  the  sender  aliall  exonerate  or 

fnm  liability  foe  the  improper  ot  negli-  releaae  the  company  from  damages  canMd 

put  eoodnrt  of  its  senanta.    Telegraph  by   defective  instruments,  or   by  want  ot 

con>pini«a,  like  railroad  companies,  owe  proper  skill  in  the  operators,  or  by  their 

important  duties  to  the  pnblic    Generally  failnre  to  nse  dae  care."    Gilderaleeve  r. 

iheis  are  no  competing  linee,  and  if  so  U.  S.  Tel.  Co.  39  Md.  S3S ;  EUia  b.  Am. 

Ihe  ImsiiMBs  is  neceaaarily  in  the  hands  ot  Tel.  Co.  13  Allen,  SSG ;  Bimey  u.  N.  T.  ft 

1  few.    These    comtwues  mnat   act   in  Pc.  Waah.  TeL  Co.  IS  Md.  341. 
guod  faith  toward  the  pnblic,  and  cannot 

'  A  telegraph  company  cannot  relieve  itself  by  any  sUpnlation  from  liahitlty  for 
Ibe  ucf^ligence  or  misconduct  of  its  servants  or  agents.  American  Union  Tel.  Co.  b. 
Dioghtery,  89  Ala.  191 ;  Western  Union  TeL  Co.  i>.  Graham,  I  Col.  230;  Wentem 
Union  Tel.  Co.  f.  Bhinchard,  66  Ga.  399 ;  Western  Union  Tel.  Co.  a.  Khotter,  Tl  Oa. 
760;  Tvler  p.  Western  Union  Tel.  Co.  60  111.  421  ;  s.  c.  74  III.  168 ;  Western  Union 
Tel.  Co.  V.  Meredith,  95  Ind.  93 ;  Mnnviiie  b.  Western  Union  Tel.  Co.  37  Lt.  314 ; 
HirLiees  d.  Western  Union  TeL  Co.  73  la.  190;  Smith  p.  Western  Union  Tel.  Co.  83 
Ky.  lU ;  Fowlet  b.  Weslem  Union  Tel.  Co.  BO  Me,  881 ;  Baldwin  b.  U.  S.  Tel.  Co.  4S 
S.  T.  744,  751 ;  Telegraph  Co.  d.  GriBWold,  37  Ohio  St.  301  ;  Western  Union  Tel.  Co. 
t.  Neill,  S7  Tei.  383 ;  Weittern  Union  Tel.  Co.  (i.  Hearne,  77  Tei.  93 ;  Gillia  p.  Western 
Union  Tel.  Co.  61  Vt.  461. 

In  some  {nrisdictions  a  distinction  Is  taken  between  gross  negligence,  wiltnl  mis- 
coodncC,  and  the  like,  and  simple  negligence,  and  it  is  held  that  though  a  stipnlation 
sninii  liability  as  to  the  former  is  invalid,  it  is  valid  as  to  the  latter.  See  Western 
LuMi  TeL  Co.  v.  Fontaine,  58  Ga.  433 ;  Western  Union  Tet.  Co.  v.  Crall,  38  Kan.  679  ; 
U.  8.  Tel.  Co.  0.  GilderslesTB,  39  Md.  a3a ;  Grinnell  d.  Weatern  Union  Tei.  Co.  1 13 
HlM.  »»-,  Western  Union  Tel.  Co.i'.  Good  bar,  7  SonChem  Rep.  214  (Miss.);  Breese  c. 
U.S.  TeL  Co.  4SN.  T.  133;  PearsalU-.  Western  Union  Tel.  Co.  124  N.Y.  ass  ;  Pegram 
t-  Western  Union  Tel.  Co.  97  N  C.  S7 ;  Hibbard  v.  Western  Union  Tel.  Co.  33  Wis. 
KB;  White  B.  Western  Union  TeL  Co.  14  Fed.  Hep.  710. 

Sncb  a  stipulation,  or  a  stipnlation  limiting  liability  to  ten  times  the  price  of  trans- 
tniHion,  thongh  pnt  on  a  night  message  which  is  transmitted  fur  half  the  regclar 
tties,  is  inTalid.  Western  Union  Tel.  Co.  u.  Fontaine,  5B  Ga.  433 ;  Harkness  b.  Western 
Union  Tel.  Co.  73  1a.  190;  Tnie  v.  Intematiunal  Tel.  Co.  60  Me.  9 ;  Bartlett  ir.  West- 
era  Union  Tel.  Co.  B3  Me.  209  ;  Fowler  i>.  Western  Uuion  Tel.  Co.  SO  Me.  381 ;  Can- 
dee  B.  Western  Union  Tel.  Co.  34  Wis.  471.  See  Jones  v.  Western  Union  Tel.  Co.  IS 
fti.  Rep.  717;  Schwarti  t.  Atlantic,  &c.  Tel.  Co.  IB  Hun,  157  ;  Aiken  a.  Telegraph 
C*  sat.  3*8. 
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tract  between  him  and  the  company,  we  think  principles  would 
be  applied  analogous  to  those  already  considered  in  reference  to 
rules  and  notices  of  railway  corporations,  (p) 

There  ia,  however,  one  rule,  which  is  very  generally  adopted, 
and  has  no  analogue  elsewhere.  It  is,  that  if  a  sender  wishes  his 
message  repeated  and  returned  to  him,  it  shall  be  done  fur  half 
the  first  price ;  and  if  a  sender  does  not  have  his  message  thus 
returned  to  him,  the  company  will  not  be  responsible  for  any 
inaccuracy.     This  rule  is  certainly  very  reasonable,  {q) '     It  ia  a 

Tjler  t>.  West,     menage  ^ 

^aii  notice. 

,    ...         .._     iq)  In  the  early  case  of  MacAndrew  o. 

Tel.  Co.  1  Lansing,  1!5,  that  the  aame  Electric  Tel.  Co.  IT  C.  B.  3,  the  plaiotift 
rnle  applied  to  tbetn  u  to  common  cai-  had  aent  a  dispatch  by  the  defendants' 
rien,  and  that  their  liability  would  not  line  ordering  one  of  hii  Teuela  to  sail  to 
be  limiled  by  the  notice,  even  if  bronfcht  Hall,  bat  the  message  received  directed 
to  tlie  kDowledge  of  the  sender.  In  this  her  to  swl  to  Sonthampton.  It  appeared 
case  the  cunditions  were  printed  npon  the  that  the  error  arose  from  a  similaritj  in 
blank  od  which  the  message  was  written,  the  telenaphic  syrabols  for  the  two 
bnE  did  not  purport  to  coestitnte  any  |>laces.  The  regalationi  uf  the  company 
agreement  between  the  company  and  the  relieved  it  fram  liability  for  nurepeated 
sender.  The  same  geoeral  mfe  is  laid  messages.  Chief  Justice  Jerin'itaid :  "All 
down  in  Breeee  v.  U.  S.  Tel.  Co.  45  B&rb.  that  we  are  called  on  to  say  is  whether 
S74 ;  4S  N.  Y.  13!,  thongh  In  that  case  this  part  which  is  the  subject- matter  of 
the  conditions  were  held  to  have  been  defence  ia  or  is  not  reasonahle,  that  is  to 
adopted  by  the  sender  as  part  of  the  coo-  sar,  that  the  company  will  not  be  re- 
tract. See  also  SweaClana  c  111.  &,  Miss,  spunaible  for  nnrepeUed  messages.  8o 
Tel.  Co,  Miijira  ;  and  Wolf  d.  Western  far  from  that  being,  as  has  been  con- 
Union  Tel.  Co.  62  Pa.  83.  But  in  tended,  an  anreasonable  ijualiflcation,  it 
Maryland,  where  the  statute  provides  seeina  to  me  that  it  ia  highly  just  and 
that  "  diapatches  are  to  be  received  and  reasouable  that  the  companv  should  ■•• 
transmicCed  under  ancli  rules  and  reKula-  qaire  a  message  to  be  checked  and  oat- 
tions  as  may  !«   established  by  the  com-  reeled  in  order  to  ascertain  whether  tbey 

ries,"  a  different  rule  has  been  adopted,  are  correctly  representing  what  is  id. 
\3.  S.  Tel.  Co.  I',  Gildereleeve,  39  Md.  trusted  to  them  by  repeating  the  message 
S32,  it  ia  said  :  "  The  appellant  haviuj^  so  that  the  person  who  sends  it  may  see 
adopted  rales  and  regulations  as  author-  whether  they  are  correct  in  the  mesaage 
izea  by  law,  the  appellee  was  bound  to  they  have  sent.  It  seems  to  be  perfectly 
know  that  the  eogagemeuta  of  the  com-  reasonable  that  it  should  be  so.''  So  iii 
any  were  controlled  by  them,  and  did  Camp  v.  West.  L'n.  Tel  Co.  1  Mat.  (K^t.) 
I im self  in  law  eugraft  them  in  his  con-  164,  the  court  say:  "There  is  Dothiug 
tract,  and  is  bound  by  them.  This  wonid  anreasouabte  in  this  condition.  It  gives 
be  the  case  whether  Che  dispatch  offered  the  party  seoding  the  message  the  optioa 
for  tnmsmission  be  expressly  declared  to  to  send  it  in  such  a  manner  aa  to  hold 
be  subject  to  the  terms  and  conditions  the  company  respousible,  or  to  send  it  for 
prescribed  or  not,  Thoae  dealing  with  a  less  price  at  his  own  risk.  If  the 
the  compaur  must  be  supposed  to  know  message  be  animportant  he  may  be  will- 
Its  rules  and  regulations,  and  their  con-  iug  to  risk  it  without  paying  the  addi- 
tract  must  be  taken  to  have  reference  to  tional  charge.  Bat  if  It  ^  important, 
them  unless  otherwise  provided  by  special  and  he  wishes  to  have  it  sent  correctly, 
contract."  To  the  same  effect  is  Bimey  he  ought  to  be  willing  to  pay  the  con  of 
1..  N.  Y,  &  Wash,  Tel.  Co.  18  Md.  341.  repealing  the  message.  This  regalation, 
la  Camp  u.  West.  Un.  Tel.  Co.  1  Met.  conaidenng  the  accideots  to  which  the 
(Ky,)  164,  and  MacAndrew  v.  Electric  business  is  liable,  is  obviously  just  and  . 
Tel,   Co.   IT   C,   B.  3,  the  sender  of  the  reasonable.     It  does  not  exempt  the  com- 

1  Varlons  views  have  beea  taksn  in  r^rd  to  the  validity  of  this  itiptilatioo.  Per- 
haps as  full  effect  is  given  to  it  in  Massachusetts  as  anywhere.  Ia  BedpaUi  v.  WeMwn 
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TiBe  precaution  on  the  part  of  the  *  companj ;  they  show   *  257  k 
their  good  sense  thus  to  secure  accuracy  by  giving  up 

ftaj  from  nspoDHi  bQity,  bnt  onlj  flxei 


lepaUed,    Hd.  S32 ; 
■Dd  thus  render  the  compftn;  liable  for    15  Micb.  5: 

Unioii  TeL  Co.  1  la  Hau.  71, 74,  the  court,  apeaking  of  the  ragolacian  requiring  repe- 
tition, saj,  "  It  neema  to  un  that  one  who  electa  to  save  the  small  snm  chaFgecl  for  a 
more  evteaded  liability  cannot  reaaonablj  claim  the  benefit  uf  it  in  a  buaineaa  where 
carefol  operators  are  so  liable  to  make  mistakeB,  and  that  this  principle  applies  to 
ererj  stage  of  dealing  with  the  message."  See  also  Western  Unioo  Tel.  Co.  d. 
Steranson,  1S8  Pa.  44S,  and  cases  in  note  [g)  tupra.  A  Iat«r  cose  in  Massachusetts 
held  that  it  wan  inunateriai  that  repetition  wonld  not  disclose  the  error,  Grinnell  i>, 
Wertem  Union  Tel.  Co.  1 13  Mass.  399,  and  in  Clement  v.  Western  Udiod  Tel.  Co.  137 
Mass.  4&3,  it  was  decided  that  the  company  incnrred  do  liability  for  unexplaiued  delay 
In  delivering  an  nnrepeated  message  beyond  the  cha^e  for  transniission.  The  law  in 
)lew  York  a  similar,  Kile j  v.  Western  L'nion  Tel.  Co.  109  N.  Y.  231 ;  except  in  case 
of  groH  neglieencs.  Pearaall  r.  Western  Unioii  Tel.  Co.  1S4N.  Y.  25S.  But  nnmer- 
ooi  rsTn  hold  that  the  regulation  in  qnestion  doee  not  excose  from  liability  for  full 
damages  for  an  error,  which  repetition  would  not  have  prevented  or  for  delay  or 
faDore  to  deliver.  Western  Cnioo  Tel.  Co.  n.  Way,  S3  Ala.  513 ;  Western  Union  TeL 
Co.  V.  tlenderson,  S9  Ala.  510;  Western  Union  Tel.  Co.  v.  Graham.  1  Col.  £30; 
Westeni  Union  TeL  Co.  e.  Fenton,  53  Ind.  1,  5 ;  Manville  u.  Western  Union  Tel.  Co. 
S7]a.aii;  Truer.Intemat.Te1.  Co. 60  Me.  9, 18;  Bimey  v.  New  York.&c.  Tel.  Co.  18 
Md.  341  ;  Thompson  v.  Western  Union  Tel.  Co.  107  S.  C.  449 ;  New  York,  &c.  Tel. 
Co.  p.  I>Tybnrg,  35  Pa.  M8 ;  Gulf,  ic  Co.  ti.  Wilson,  69  Tei.  739 ;  Western  Union 
TO.  Co.  B.  Broesche,  7a  Tex.  604 ;  Thompson  f.  Weetem  Union  Tel.  Co.  64  Wis.  631. 
Here,  also,  as  in  regard  to  other  provisions  limiting  the  liability  of  the  company, 
and  in  analogy  to  the  law  of  carrien  as  decided  by  them,  some  courts  distinguish 
between  ordinary  negligence  and  groes  negligence  or  wilful  defanlt,  holding  that  the 
stipulation  under  consideration  relieves  a  telegraph  company  from  liability  for  the 
fanner  bnt  not  the  latter.  MoAndrew  c.  Electric  Tel.  Co.  17  C.  B.  3 ;  Hart  u.  Western 
TeL  Co.  66  Cal.  579;  Camp  a  Western  Union  Tel.  Co.  1  Met.  (Ky.)  164;  Carew  f. 
Wntem  Union  Tel.  Co.  15  Mich.  525  ;  Wann  c.  Western  Union  Tel  Co.  37  Mo.  473  ; 
Backer  f.  Western  Union  Tel.  Co.  1 1  Neb.  87  ;  Breese  v.  V.  S.  Tal.  Co.  48  N.  Y.  132 ; 
Peaiaall  v.  Western  Union  TeL  Co.  124  N.  Y.  256 ;  Lasaiter  v.  Western  Union  TeL  Co. 
89  N.  C.  334 :  Pegram  d.  Westeni  Union  Tel.  Co.  97  N.  C.  57 ;  I'sssmoro  o.  Westeni 
Coion  Tel.  Co.  78  Pa.  238;  Womack  c.  Western  Union  TeL  Co.  58  Tex.  1 76 ;  Baxter 
*.  Dominion  Tel.  Co.  37  Up.  Can.  Q.  B.  470.  See  also  Redpath  n.  Western  Union 
TeL  Co.  lis  Mass.  71 ;  Grinnell  d.  Westeni  Union  TeL  Co.  113  Mass.  299;  Clement 
>.  WMteni  Union  TeL  Co.  137  Mass.  463. 
Other  conrta,  howerer,  hold  that  such  a  stipulation  is  ineffectual  to  limit  liability 


for  any  damage  caused  by  the  negh'gence  of  the  telegraph  company.  I'his,  in  effect, 
depriTes  the  stipulation  of  almost  ifnot  quite  all  iu  force,  for  the  tele^pfa  company 
is  in  no  event  liable  for  accidents  from  causes  beyond  its  control.  Western  UniuQ 
TeL  Co.  p.  Tyler, 74  QL  168;  Sweatland  v.  Illinois^  Min.  Tel.  Co.27  la.  433;  Marr  ir. 
Western  Union  TeL  Ca  85  Tenn.  529;  Pepper  v.  Western  Union  TeL  Co.  87  Tenn. 
554;  ThompsoDu.  Westeni  Union  TeL  Co.  64  WU.  53L. 

An  indirect  effect  is  sometimes  given  to  the  stipolation  by  holding  that  it  throws 
upon  the  plaintiff  the  burden  of  making  out  the  negligence  of  the  telegraph  company 
by  other  evidence  than  proof  merely  of  the  error  or  delt^.  Sweatland  v.  ll}inois  it  Mii<s. 
TeL  Co.  27  la.  433 ;  Becker  c.  Western  Union  Tel.  Company  1 1  Neb.  87  ;  Womack 
>.  WeMem  Union  TeL  Co.  58  Tex.  76.  See  also  Aiken  v.  Telegnph  Co.  i  S.  C.  358, 
377 ;  Gnll,  &c  Co.  v.  Wilion,  69  Tex.  739.  Contrary  decisions  are  WesEem  Union 
TeL  Co.  B.  Tyler,  74  IlL  168  ;  Builett  b.  Western  Union  Tel.  Co.  62  Me.  209. 

A  few  courts  have  decided  la  terms  that  soch  a  stipulation  is  wholly  void.  West- 
ern Union  Tel.  Co.  v.  Short,  M  Ark.  434 ;  Western  Union  Tel.  Co.  p.  Blanchard,  68 
Ga.  299;  Ayer  a.  Western  Union  Tel.  Co.  79  Me.  493. 

A*  the  contntct  limiting  liability  is  made  with  the  tender  of  the  message,  it  has 
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half  of  the  price  of-  the  message ;  and  it  would  be  «  wise  pre- 
caution, by  the  sender  of  an  important  message,  to  secure  eccnracy 
or  guard  against  the  effect  of  inaccuracy  in  this  way.  Neverthe- 
less, the  sender  is  not  bound  to  use  these  means;  and  then  the 
question  occurs,  How  far  does  his  neglect  or  refusal  to  do  so  pro- 
tect the  company  from  the  effect  of  inaccntacy  ?  Our  notes  will 
show  the  adjudication  on  this  subject  A  reasonable  conclusion, 
not  unsupported  by  authority,  would  seem  to  be,  that  the  com- 
pany does  not  thereby  protect  itself  against  the  gross  negligence 
or  ignorance  of  its  operators,  (r) '  They  may  refuse  to  send  a 
message  at  all  unless  it  be  repeated ;  but  if  they  send  it  without 
repetition,  they  undertake  at  least  to  use'  ordinary  care 

*  257  /    and  *  skill     It  might  be  that  the  sender  by  bis  refusal 

takes  upon  himself  the  responsibility  for  injuries  caused 
by  common  accidents  or  mistakes,  or  such  as  occur  from  time  to 
time  in  the  best  conducted  ofQces,  But  that  he  still  leaves  with 
the  company  their  responsibility  for  gross  non-observance  of 
duty. 

^e  company  stands,  as  to  all  its  ofEcers  and  all  whom  it 
employs,  in  the  relation  of  master  and  servant;  and  their  re- 
sponsibility for  the  acts  or  omissions  of  those  in  their  employ- 
ment must  be  determined  by  the  rules  and  principles  already 
considered  in  treating  of  master  and  servant. 

It  may  be  asked.  To  whom  do  the  company  give  credit  for  the 
price  of  sending  the  message !  Certainly  to  the  sender  in  the  fitst 
place.     He  may  send  the  message  or  not  as  he  pleases ;  but  if  he 

(r)  In  fiimej  v.   TS.Y.k  Waah,  Pi,  plained  of  resnlted  from  ii«e1tK«ntd«Isj  in 

Tel.  Co.  IS  Md.  341,   the  company  were  the  delivery  of  meeuj^  after  their  uan*- 

held  liable  DotwUhiCaadin);  thii  regnla-  tniasion  to  the   receiring  office.  —  So  in 

tioD,   it  appearioK  that  the  mewage  had  Diybnre  u.  N.   T.  &  Wash.  Pr.  Tel.  Co. 

been  mislaid  by  the  opentor  without  any  3!i  Pa.   Hep.  S9S,  where  the  operator  •!■ 

attempt  being  made  to  transmit  it.  —  So  tered   the    dispatch   for  the   parpoee  e{ 

In  Bi.vant  v.  Am.  Tel.  Co.  1  Daly,  575  ;  buppiylag  what   he  supposed   to  be  an 


been  held  that,  whatever  may  be  the  e^ect  upon  the  Hghts  at  the  sender,  the  rights 
of  the  rfii^iver  to  sne  for  nerligeitce  of  the  company  by  which  he  has  been  injured 
Oiniiot  be  leexened  thereby.  Lagrange  v.  Soothwestem  Tel.  Co.,  25  La.  An.  383  ;  >'»w 
York,  ic.  Tel.  Co.  e.  Drybni^,  35  Pa.  S98,  303  ;  Harris  b.  Western  Uiiion  Tel.  Co.  » 
Phila.  SB,  See  also  Tvler  r.  Western  Union  Tei.  Co.  60  111.  *!!  ;  De  Rntte  r.  New 
Vork,  &c.  TeL  Co.  30  Sow,  Pr.  403,  416. 

It  has  been  held  that  a  Btipalfttion  reaniring  repetition  of  the  mesrage  does  not 
apply  to  the  date  of  the  message,  and  that  coosequeatly  fall  damages  niaj  be  r». 
covered  for  failnre  to  date  an  uarepoated  message  correctly.  Weatem  Union  Tel.  Co. 
I'.  SimpMin,  7ft  Tex.  4SS.  As  to  what  conatiCntes  a  waiver  by  the  company  of  sach  a 
■tipulntion,  see  Western  Union  Tel.  Co.  '.'.  Stevenson,  I2B  Pa.  443. 

'  As  in  Weetern  Union  Tel,  Co.  ■>.  Buchanan,  as  Ind.  429,  where  an  openttor  wm 
ignorant  of  the  name  of  the  shite  town  of  a  neigltboriug  conncy,  one  of  the  stations  on 
the  line  of  the  company.  —  K. 
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sends  it  he  is 'liable  for  the  payment  But  the  receiver  ma;  take 
it  w  not  B9  he  pleases.  If  be  refuses  he  cannot  be  liable  for  the 
pay.  If  he  takes  an  unpaid  message,  he  must  pay  for  it  And 
after  he  has  received  and  opened  the  envelope  in  which  it  is  usual 
to  deliver  the  message,  or  if  he  has  read  a  message  delivered  to 
him  without  covering,  it  is  too  late  for  him  to  refuse  to  receive 
k  and  pay  for  it 


SECTION  IV. 

OF  THE  BEBA0HB8  OF  THIS  CONTEACT. 

We  must  look  to  the  obligations  of  the  parties  to  learn  what 
constitutes  a  breach.  So  far  as  the  sender  ia  concerned  it  would 
Beem  to  be  practically  confined  to  his  non-payment  of  the  price  of 
his  message  i  and  of  this  nothing  need  be  said. 

IF  injury  is  sustained  by  reason  of  imperfection  of 
posts,  'wires,  or  of  instruments,  or  of  want  of  care  or  *257m 
skill  in  the  use  of  them,  we  are  not  aided  by  direct  adju- 
dication in  determining  the  liability  of*  the  companies.  We 
believe  it  would  rest  upon  the  common  law  of  contract,  and  not 
OD  any  supposed  analogy  to  the  stringent  liability  of  comiuon 
carriers.  Hence  we  should  say  that  the  company  would  be  liable 
if  the  mischief  was  caused  by  their  negligence,  either  as  to  instru- 
ments or  servants,  or  by  the  negligence  or  default  of  their  servants 
while  acting  in   their  service ;  and  not  otherwise,  {a)  <     If   such 

to  the  plaintiff  for  inch  damage  as  he  had 
sustained  in  conacoiience  thereof,"  So 
in  Landsberger  it.  Magnetic  TeL  Co.  39 

.._    .._„.      .    _.  Barb.  530,  where,   bj  the  negligence  of 

Thn*,  in  U.  Sriel.  Co.  d.  Wenger,  55  Pa.  the  opemtor,  the  addresa  of  the  perton  to 
B.  S6!,  a  mestiage  sent  by  the  plain-  whom  Che  message  was  sent  being  incor- 
tUFi  line  to  New  York  was  transmitted  rectlj  transmitted,  the  conipanj  wa»  held 
only  to  Philadelphia.  The  conrt  say:  responsible. —  In  Leonard  d,  N.  Y.,  &c. 
"Ho  nch  reason  as  the  law  wonld  rec-  Tel.  Ca  41  N.  Y,  544.  where  an  ordei  for 
o^Biie,  and  indeed  no  reason  at  all,  was  fire  thousand  lackt  of  salt  waa  cbsnged 
giTen  for  tiie  failnre  to  transmit  themes-  to  fire  thouAand  caiii,  the  i^onrt  saj: 
nge  to  its  destination.  Thas  was  pre-  "No  excuse  is  given  for  this  enot,  and 
•nit»d  a  clear  case  of  gross  negtigcuce  no  explanation,  nnless  it  be  that  the 
■giinM  the  eompaoy,  in  performing  its  chamcters  by  which  these  words  are 
udutaking,  and  a  conseqineot  liability     designated   n«arlj  resemble  each  other. 

*  Where  a  servant  in  the  eole  empluy  of  the  defendant's  agent,  a  telegraph  operator, 
wit  allowed  in  the  agent's  absence  to  tranxniit  and  receive  raesaages,ancl  sent  a  frauda- 
Isnt  order  for  money  in  the  name  of  theca^hieiuf  a  baalc  loadistant  bank,  and  himself 
wHected  the  money  bj  pecaonatingthe  pftvoe,the  defendant  was  held  reaponsible  to  Iha 
defrauded  bank.    Bank  of  Cotiforua  v.  West  Ud,  Tel.  Co.  53  Cal.  230.  —K. 
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unfitDeaa  of  instruments  or  incompetency  or  defaulj;  of  their  ser- 
vantB  were  shown,  the  burden  of  proof  would  rest  on  the  com- 
panies, to  show  an  absence  of  negligence  on  their  part,  or  of 
liability  for  the  acts  or  defaults  of  their  servants. ' 

They  must  receive  all  messages,  and  send  them  in  the  order 
received.  The  statutes  make  some  exceptions,  and  the  commoQ 
principles  of  law  make  others,  as  stated  in  the  previous  section. 
But  a  company  which  disregards  this  requirement,  must  bring 
itself  linder  some  of  these  exceptions,  or  be  liable  for  the  conse- 
quences. It  hardly  needs  be  said,  that  if  the  company,  induced 
by  a  higher  price,  which  would  in  part  be  a  bribe,  gave 
*  257  n  to  one  applicant  an  advantage  *  over  another,  the  in- 
jured applicant  would  hold  the  company  liable.  (2)  So 
it  would  be  if  preference  was  given  from  personal  favoritism,  and 
not  for  money.  As  the  statutes  regulating  telegraph  companies 
generally  require  emphatically  this  equality  and  impartiality  in 
the  treatment  of  their  customers  by  the  companies,  it  may  be  that 
a  breach  of  this  obligation  would  be  thought  to  justify  exemplary 
damages,  as  an  offence  against  the  public' 

Ko  doabt  this  would   fmniih  n   Raion  Tel.   Co.  6   EL   ft   Bl.  341,-  it  ww  held 

whj  a    peisoQ    ignomnt   of   telej^phie  that  k  prorision   in  the  chatter  of  the 

cbaracten,  at  noBkilled  ia  their  reading,  company  that   its  linei  shonlil  be  open 

■hoald   ntisnnderstaud   them*      Snch  are  for  the  (ending  and  receiving  of  messages 

not  the  peraona  the  defeadanta  are  pet-  by  tSi   pereoni  alike,  withont   favor  at 

mitted  to  employ  in  their  biuineas.  Those  preference,  was  not  violated  by  an  aei«o- 

engaged  in  it  profeM  to  nnderetand  the  meut  with  the  plaintiff  to  transfer,  balf- 

hierogljphics.     They  are  bonnd  also  to  price,  his   diapMches  coniitining    pnblic 

nsa  the  machinery  which  will  in  the  beat  intelligence,  the  court   saying   that  this 

and  safest  manner  deliver  to  them  the  allowance  "  seemed   mther  a   remnnera- 

«zpected  messages.    Careless  reading,  or  tion  to  him  for  bis  services  in  cpUecting 

ignorant  management  of  the  machinery,  public  intelligence,  and  bringing  cnatom 

is  no  excuse:   it  is  simply  an  Bggtnra-  to  the  company,  than  any  preference  or 

tion  of  the  offence.    The  negligence  was  partiality  to  him  in  the  nse  of  the  tele- 

Kite  enough  to  sustain  the  action."    See  graph."    In  U.   S.   Tel.  Co.  v.  Western 

iwen  D.  Lake  Erie  Tel.  Co.  1  Am.  Law  Union  TeL  Co.  S6  Barb.  46,  the  defend 

Reg.  685 ;  De  Rntte  u.  N.  T.  Alb.  4  B   '  


company  put  apon  their  blanks  for 

moneye  a  provision    that   the  company 

would  not  be  liable  to  any  other  telegraph 

company  for  error  or  neglect.    The  ac- 

_  tion  was  for  refusal  to  send  a  taeasage, 

Canada  (C.  P.),  23 ;  Wash.  &  N.  O.  Tel.     and  was   brought  under  the  New  York 


&  W.  __..._.  . 
Rittenhonse  v.  Ind.  Line  of  Tel.  1  Daly, 
4T4;  Lane  i>.  Montreal  Tel.  Co.  7  Upper 
*       -      -    -  —    ■     fc  N.  O.  Tel. 


D.  Hobson,  15  Grat.  12S.  statnte;  and  judgment  was  rendered  for 

(I)  In  the  case  of  Renter  ti.  Electric     the  i^ntifi. 

1  If  pemons  are  injured  bf  detective  or  falling  wiree  or  posts,  the  corapanr  is  li*. 
ble  if  negligent,  hot  not  otherwise.  See  Wilson  v.  Great  Southern  Tel  Co.  41  La.  An. 
1041 ;  Dickey  u.  Maine  TeL  Co.  46  Me.  483;  Thomaa  p.  Western  Union  TeL  Co.  100 
Mass.  Ift6;  Wsrd  v.  Atlantic  TeL  Co.  71  N.  Y.  81 ;  Penn.  TeL  Co.  r.  Vainau,  15  At- 
lantic  Rep.  624  (l-a.) ;  United,  &c.  Ry.  Co.  v.  Shelton,  89  Tenn.  433. 

>  Recent  cases  apon  this  statutory  obligation  are,  Franenthal  «.  Weetem  Union 
TeL  Co.  50  Ark.  7S;  Western  Union  TeL  Co.  f.  Steele,  108  Ind.  163;  Western  Union 
Tel.  Co.  V.  Swwn,  109  Ind.  405;  Weatern  Union  Tel.  Co.  t>.  Jones,  116  Ind.  361;  Reesa 
i>.  Western  Union  Tel.  Co.  133  Ind.  904;  Bnrnett  v.  Western  Union  Tel.  Co.  39  Uo. 
App.  599;  Weetem  Union  Tel.  Co.  v.  Reynolds,  77  Va.  173. 
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It  an  operator  eees  fit  to  alter  a  message  for  the  purpose  of 
correcting  it  or  amending  it,  we  cannot  doubt  that  the  company 
Bhonld  be  liable  for  all  injory  caused  by  tbe  change,  (u) 

We  have  seen  that  secrecy  is  another  obligation  of  the  com- 
pany ;  and  this  obligation  must  give  them  the  power,  and  make  it 
thflir  duty,  to  exclude  or  remove,  not  only  from  their  employment, 
but  from  their  office,  spies,  or  listeners,  and  to  confine  the  knowl- 
edge ol  the  contents  or  character  of  the  message  to  the  operators 
employed  in  sending  it,  and  to  hold  them  to  strict  secrecy.  We 
believe  the  company  would  be  responsible  for  the  breach  of  any 
part  of  this  duty. 

Some  difficulty  exists  as  to  the  obligation  of  delivery.  But  it 
is  a  difficulty  of  fact  rather  than  law.  There  can  be  no  doubt 
that  the  company  are  bound  to  deliver  the  message,  accurately, 
promptly,  and  to  the  right  person ; '  and  as  little  doubt,  that  this 
obligation  includes  the  duty  of  using  all  reasonable  efforts  to  be 
accurate,  and  prompt,  and  to  be  certain  as  to  the  person  entitled 
to  receive  the  message.'  We  should  hold  it  equally  a  breach  of 
duty  to  be  negligent  in  the  use  of  knowledge  which  they 
possess,  or  in  the  use  of  means  *  and  efforts  to  obtain  the  *  257  o 
knowledge  necessary  for  the  proper  performance  of  the 
service  they  undertake.  But  what  would  be  reasonable,  and 
therefore  requisite,  care  and  effort  in  any  case,  must  depend  upon 
the  circumstances  of  the  case,  and  be  a  question  for  the  jury 
under  the  instruction  of  the  court.  We  do  not  hold  them  to  be 
insurers,  aa  common  carriers  are.  There  is  however  one  point  in 
which  their  duty  of  delivery  is  analogous  to  that  of  carriers.  If 
the  nature  or  character  of  the  message,  and  still  more  if  its 
express  words,  make  it  a  case  in  which  the  utmost  promptitude 
of  delivery  is  requisite,  by  undertaking  the  transmission  of  such 
a  message  they  promise  that  promptitude  of  delivery,  (v) 

(h)  See  Dote  (it),  anta,  he  was  informed  th&t  any  extra  chtugei 

{v)  In  Brjsnt  u.  Am.  TeL  Co.  1  Daly,  Dacessaiy  to  insure  accaracy  and  dispatuh 

ATS,  KD  order  wit  itent  b7  telegraph  from  would  be   paid.     There  was  a  delar  of 

Kev  York,  to  an  attonie;  in  Providence,  two  honrs  in  lendin);  the  dispatch  from 

diieeting  the  attachment  of  a  honse  in  the  receiving  office,  and  when  delivered 

the  latter  citjr.    It  wai  expl^ned  to  the  it  was  too  late.     Aa   the  company  waa 

oparatur  th^  nnless   the   dispatch  was  fnllj  infortned  of  the  uaCfire  of  the  mea- 

KcsiTad  before  the  arrival  of  the  train  saj^,   and    the    reasons   fur   haste,  they 

then  <»i  its  way  between  the  two  citice,  were  held  liable  for  the  full  amount  of 

the  attachment  could  not  be  made ;  and  the  debt  which  the  plaintiff  would  bare 

>  Where  a  Celc^^phic  money-order  is  seat  in  answer  to  a  reqaest  by  telegraph,  the 
company  is  not  boDnd  to  aacercain  that  the  sender  of  the  request  is  an  impostor,  and 
iwrment  to  hin  will  teliere  the  company  from  liability.  Welt.  Un.  Tel.  Co.  v.  Meyer, 
(I  Ala.  158. 

*  WcMmii  Union  TeL  Co.  v.  Cooper,  71  Tex.  507,  513. 
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We  have  already  said  that  they  certainlj  may  make  reasonable 
mlea  (or  the  transactioo  of  their  business,  andHquire  a  reasonable 
regard  for  these  rules  on  the  part  of  their  customers.  Questions 
of  this  kind  have  often  been  before  the  courts,  as  our  notes  will 
show.  And  there  is  still  some  uncertainty  as  to  the  whole  of  the 
legal  effect  of  the  rule  requiring  that  messages  be  repeated,  or 
rather  returned  to  the  sender,  under  the  penalty  of  relieving  the 
companies  from  responsibility  for  inaccuracy. 

It  is  held  not  only  that  the  company  is  governed  by  the  com- 
mon relation  of  master  and  servant,  as  to  their  liability  for  the 
defaults  of  their  eervante,  but  also  as  to  their  liability  to  t^eir 
servants,  (w) 


•267  J)  •  SECTION  V. 

OF  THE  OONTKACT  BETWBEF  THE  C0HPA.N7  AKD  THE   PEKSOMa  TO 
WHOM  MESSAGES  ARE   BENT. 

The  first  question  might  seem  to  be.  Is  there  any  contract 
whatever  between  the  company  and  the  receiver ;  are  they  under 
any  obligation  whatever  to  him  ;  or  what  basis  can  there  be  for 
any  such  contract,  or  what  consideration  does  the  company 
receive   from   faim  ? 

We  believe  it  to  be  generally  the  case,  that  the  company  con- 
tract only  with  the  sender,  and  are  under  no  obligation  to  any  one 
else.  It  may  well  be  that  the  receiver  is  injured  by  the  default 
of  the  company.  Because  they  carelessly  mistook  the  message, 
or  did  not  deliver  it  to  the  right  person,  or  delayed  its  delivery, 
or  let  its  contents  become  known  to  others,  he  to  whom  the 
message  was  sent  may  have  lost  an  opportunity  of  important 
advantage,  or  indeed,  may  sustain  direct  loss.  But  the  mere  fact 
of  such  loss,  so  caused,  would  not  give  him  a  remedy  against  the 
company.  This  he  can  have  only  when  malice  or  other  circum- 
stances give  him  an  action  of  tort,  or  where  the  sender  is  in  fact 
the  agent  of  the  receiver,  and  the  company  do  in  fact  make  their 

tecnvered  hAd  the  dispMch  been  promntlr  of  the  fanniieu  to  which  it  ral&tod,  «nd 

deliTered.    See  also  Ji^rka  ».  Alta  Cal.  thu  the  ton   might    be   vecj  likelj  to 

Tel.  Ck>.  13  CrI.  423.    Id  U.  8.  Tel.  Co.  occur  if  there  waa  aoy  wadc  of  prompti- 

e.   Wenger,   55   Pa.    K,   S6S,    an    order  tnde  in  tnnBmittiag  it."    See  T}-ler  e. 

for  the  purchlue  of  stock  was  deUjed,  West.  Un.  Tel.  Co.  60  111.  421. 
ud  by  a  rise  in  the  marlcet  the  plaintiff         {»)  Byron  d.  N.  T.  State  Frintiag  TeL 

■aSeted  lusa.    The  court  mj  :  "  The  die-  Co.  16  Barb.  39. 
patch  WBB  BQch  as  to  diwUoBe  the  caton 
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coDtiact  with  the  receiver  as  a  principal,  through  the  sender  as 
his   agent 

Where  this  relation'  is  known  to  the  company  at  the  time,  and 
they  act  with  that  knowledge,  there  can  be  no  question  of  their 
contract  with  the  receiver.  It  is  a  different  question,  when, 
although  such  agency  exists,  it  is  not  stated  to  the  company  in 
any  way,  and  there  was  nothing  in  the  message  or  in  the  transac- 
tion to  lead  the  company  to  suppose  any  such  agency  existed.  Is 
the  company  now  liable  to  the  actual  although  unknown  princi- 
pal ?  So  far  as  adjudications  aid  us  in  answering  this  question, 
they  would  seem  to  favor  the  conclusion  that  this  agency  might 
be  inferred  from,  or  proved  by,  evidence  that  the  transaction  was 
for  the  benefit  of  the  receiver,  and  that  it  was  he  who 
was  mainly,  if  not  •  only,  interested  therein,  (x)  '    Then,    •  257  q 

(i)  De  HatU  v.  N.  T.,  Alb.  &  Baf.  the  meesa^,  bat  the  partj  to  vhom  it  ia 

TeL  Co.  I    D&I7,  MT._    Plaintiff^  wu   a  addreesed  may  be  the  oalv  one  interested 

MmniiMioD  merchant  So  California.    His  in  its  correct  or  diligent  tmusmiwioa ; 

brothet  TtaeophiluB  was  his    agent  and  and,  where  that   is   Uie   ca«e,   he  is  the 

curreapondeDt   in    France,    but   had    no  one  with   whom   the   contract   is  made. 

other  interest  ia  his  baiiness.    The  latter  The  btuiness  of  tranamitting  messages  by 

proenred   from   parties   in  Bordeaux  an  means  of  the  electric  telegraph  is,  like  that 

order  for  plaintiff  to  purchaie  for  them  a  of  common  carriers,  ia  the  naCare  of  a 

ckrgo  of  wheat,  at  a  price  not  to  exceed  paUic   employment;   for  those  who  en- 

twentj-tivo  francs  per  hectolitre.     This  ga^  ■□  it  do  not  nndertake  to  transmit 

order  was  sent  to  New  York,  and  thence  messages  only  for  partii:iilat  persons,  bnt 

tiBiumitted   by  defendant's   line  to  San  for  the  pnblic  generally.    They  hold  out 

Francisco.    The   measage   received   read  to  the   pnblic   that  thej  are  ready  and 

twenty-five  francs  instead  of  twenty-two,  willing  to  transmit   intelligence  for  any 

and  plaintiff,  having  purchased  at  that  one,  opon  the  payment  of  their  charges; 

price  according  to  the  order,  was  put  to  and,  when  paid  for  sending  it,  it  form* 

•erioiu  luaa.    On  the  question  of  the  plain-  no  part  of  their  buBiness  to  inquire  who  is 

Uft'a  right  to  sue,  the  conrt  say :  "  The  interested  in,  or  who  is  to  be  benefited 

next  objection   taken  b^  the  defendants  by,  the  intelligence  conveyed."    "But  if 

is,  that    they  entered   mto   no   contract  we  leave  out  of  view  altogether  the  ques- 

with  the  plaintiS;  that  they  made  their  tion  with  whom  the  contract  was  made, 

contract  with  Theophiing  De  Rutte,  who  the  defendants  would  still    be   liable  to 

sent  the  message  acting  as  the  agent  of  the  plaintiff  for  patting  him  to  low  and 

CaUarden  &   Laboncdetle,      It  doea  not  damage  through  their  negligence  in  trans- 

necessarily   fallow  that  the  contract   Is  mittiug   to  him  an  erruneoug   message." 

made  with   the  peieou  by   whom  or  in  In  Bowen  v.  Lake  Erie  Tel.  Co.   t  Am. 

whose  name  a  message  is  sent     He  may  Jaw  Reg,  68S,  the  action  was  bronght  hj 

have  DO  interest  in  the  subject-matter  of  the  receiver,  bat  it  appears  to  have  been 

'  II  was  held  that  no  action  would  lie  against  a  telegraph  company,  at  the  suit  of 
the  person  addressed,  for  the  misdelivery  of  a  telegram,  unless  there  were  either  a 
contract  between  him  and  the  company,  or  (possibly)  frand  on  the  part  of  the  com- 
panj  in  the  tnuismission,  in  Dickson  «.  Renter's  Tel^raph  Co.  3  C.  P.  I).  63; 
affirmed  in  Dickson  v.  Renter's  Telegram  Co.  3  C.  P.  D.  1.  on  the  ground  that  the 
plaint  iff  coold  not  maintain  any  action  based  upon  the  defendant's  negligence,  or  of 
an  implied  representation  of  authority  from  the  sender.  Bat  in  some  States  in  this 
eonntry  the  penon  addressed  may  maintain  suit  for  tlie  misfeasance  or  even  non-feas- 
aaee  of  the  company.  Westani  Union  Tel  Co.  d.  Dubois,  138  lit.  348;  West  rr. 
Western  Union  Tel,  Co.  39  Kan.  93;  Western  Union  Tel.  Co,  r.  Longwill,  ai  Pacific 
Bap.  337  (N.  Mex.);  Young  r.  Western  Union  Tel.  Co.  107  N.C.  3T0;  Wadsworth  v. 
WMIem  Union  Tel  Co.  S6  Tenn.  695  ;  So  KeUe  d.  Western  Union  Tel.  Co.  as  Tex. 
S06;  Wwtem  Union  TeL  Co.  v.  Adorns,  75  Tex.  531. 
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if  the  price  paid  for  the  message  be  paid  by  the  sender, 
•  275  r   it  is  so  tar  to  be  regarded  as  *  paid  by  the  receiver,  — 

whether  chai^^  to  him  or  not  as'  between  bim  and  the 
sender,  —  as  to  afTord  a  sufficient  consideration  for  the  implied 
contract  between  him  and  the  company.  And  for  any  breach  be 
might  have  his  action ;  and  the  sender  could  not  sue  unless  he 
too  sustained  an  injury,  and  then  only  for  that  injury.' 

ia  tort.  In  N.  Y.  &  W.  Pr.  TeL  Co.  v.  oDdertakuig  towards  the  plaintiff,  uid  of 
DrjburK,  35  Pa.  R.  29S,  the  coDit  which  he  had  notice,  they  hare  coianiitted 
Bar :  "  It  ii  uid  that,  npon  the  i^neral  no  breach  of  dnty  fur  which  tbey  can  be 
pnnciples  of  ageocy,  the  compaay  can  held  liable  to  him.  Besides,  it  ia  diffi- 
be  held  answemble  to  tbe  aender  only,  cult  to  aee  how  the  plaintiff,  who  dainu 
That  the  relation  of  principal  and  agent  through  the  contract  entered  into  bj  the 
exieted  between  him  and  the  company,  Mnder  of  the  messaKe  with  the  defend- 
there  can  be  no  donbt ;  bnt  I  do  not  think  anti,  which  created  the  dnty  and  oblin- 
it  equalty  clear  that  that  relation  waa  not  tion  resting  on  the  defendants,  can  claim 
eetabliehed  between  Dryburg  and  the  any  higher  or  different  degree  of  dili- 
compauy.  Telegraph  companies  are  in  eence  than  that  which  was  atipniated  for 
some  sort  pablic  inatitDtioDs,  open  alike  by  tbe  parties  to  the  contract.  Certainly, 
to  all,  and  largely  used  in  conducting  the  a  derivative  or  incidental  right  cannot  b« 
commerce  of  the  country;  and,  when  a  greater  or  more  extensive  than  that  which 
man  receivee  a  message  at  the  hands  of  attached  to  tho  principal  or  source  whence 
the  agent  of  such  a  company,  and  acts  inch  right  accrued  or  was  derived."  The 
npon  It,  it  Beems  reaxonable  that,  for  alt  court  say  of  Drybnrg's  case ;  "  It  differs 
pnrposes  of  liability,  the  telegraph  com-  from  this  in  the  essential  particnlar  that 
pany  shall  be  considered  as  much  the  it  was  not  proved  that  the  defendant  in 
agent  of  him  who  receives  as  of  him  who  error  had  any  notice  or  knowledge  of  the 
sends  the  message.  In  point  of  fact,  the  regulations  of  the  company,  by  which 
fee  it  often  paid  on  delivery;  and  I  am  their  liability  was  restricted."  —  In  a  r»- 
incllned  to  think  the  company  onght  to  cent  English  case.  Playford  b.  United 
'  regarded  as  the  common  agent  of  the  Kingdom  Tel.  Co.  Law  Kep.  i  Q.  B.  TOT, 
ither  end  of  the  wire.  Bnt,  an  action  was  brought  by  the  receiver 
II  may  be  regarding  the  com-  upon  a  case  stated  without  pleadings, 
pany  only  as  the  agent  of  the  sender  ol  and  it  was  held  that  lie  could  not  recover, 
the  mesaajge,  is  it  to  be  donbted  that  an  The  conrt  say:  "The  obligation  of  the 
agent  is  liable  fur  misfeasance  even  ta  company  to  use  due  care  and  skill  in  the 
third  parties  *  "  The  conrt  further  held  transmission  of  the  message  is  one  ana- 
that  the  rule  as  to  nnrepeated  messages  ing  entirely  out  of  the  contract.  The 
would  not  protect  the  company,  as  the  plaintiff,  who  is  a  stranger  to  the  contract 
plaintiff  had  no  meansof  knowing  wheth-  with  the  company,  catiuot  maintain  an 
er  the  message  had  been  repeated  or  not.  action  agunst  them  for  the  breach  of  it." 
In  Ellis  V.  Am.  TeL  Co.  IS  Allen,  336,  —  In  Hose  v.  U,  S.  Tel.  Co.  6  Rob.  305, 
the  action  was  in  tort  by  the  receiver  of  the  plaintiff  was  a  broker,  who  received 
the  message.  It  was  held  that  the  com-  a  message,  and  wan  led  by  a  mistake  to 
pany  was  protected  by  the  claose  as  to  sell  9.000  barrels  of  oil  instead  of  500, 

^_j — "-ich,  it  appears,  But  he  disclosed  thenameof  his  princi- 

paper  on  which  pal ;  and  it  was  held  that  he  was  nut  lia- 


GZ 


nnrepeated  messages,  which,  it  appears,  But  be  disclosed  the  ni 

was  Inserted  also  in  the  paper  on  which  pal;  and  it  was  held  th  _   

the  message  was  delivered  to  the  plain-  ble  on  the  contract  of  sale,  and  Utertfyn 

tiff.    The  conrt  say ;  "  It  may  he  a  suffl-  conld  not  maintain  the  action ;  implying, 

cient  answer  to  snch  a  claim  that,  accord-  that  otherwise,  thongh  only  a  receiver  of 

ing  to  the  reasonable  rnles  by  which  they  the  moasagty  he  might. 
were  governed  in  the  performance  of  their 


m  Co.  110  N.  ¥.403;  ElUoUr.  Weotem  Union  TeL  Co.  75  Tex.  1& 
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CH.   m.]    ON  THE  LAW  OF  IHJMBAPHIC  COMMDNICATIONa 


SECTION   VI. 
OF  CONTRACTS   BETWEBN  SKMDBR   AND   BEOEITBB  BT  TELB6BAPH. 

These  are  now  common.  It  is  certainly  desirable  that  the  law 
ID  respect  to  them  should  be  definitely  determined ;  but  it  ia  not 
80  as  yet 

If  one  party  makes  an  offer  and  the  party  to  whom  it  is  made 
accepta  it,  there  is  a  contracts  But  some  yeara  ago,  the  question 
came  before  the  English  courts,  and  afterwards  before  our  own, 
whether,  when  the  acceptance  was  made  by  letter,  the  acceptance 
was  complete  when  the  letter  was  mailed,  or  not  until  that  letter 
was  received.  The  full  presentation  of  the  law  on  that  subject 
made  in  a  former  chapter  (y)  shows  the  diEBculty,  uncertainty, 
and  fiuotuation  of  the  adjudication  on  this  subject.  It  was  not 
for  a  long  time  settled,  if  indeed  it  is  fully  so  even  now, 
that  the  contract  *  was  complete  wlien  the  letter  of  •  275 « 
acceptance  was  mailed,  the  acceptor  having  then  no 
knowledge  of  any  withdrawal  of  the  offer. 

Is  this  now  the  law  in  respect  to  contracts  by  telegraph  T  It 
certainly  is  not  so  settled.  There  is  some  adjudication  on  the 
subject,  but  it  is  contradictory,  and  leaves  the  question  undeter- 
'  mined,  (z)'     It  may  be  that  a  custom  will  grow  up,  or  a  course  of 


Dpoo  i«  tbu  of  TraTOT  b.  Wood,  41  Barb.  On  this  ttMe  of  lactg,  the  Sapranie  Conrt 
US,  3fi  N.  Y.  307.  The  plaintltfi  and  of  New  York  held  that  the  plaintifTi 
detendanta  vera  all  broken ;  the  former  conld  not  recover,  m  there  was  no  corn- 
doing  bnuneu  in  New  York,  the  Utter  in  pleted  contract  between  the  partiea  at 
New  Orleans.  There  wna  an  amnK^-  Ibe  time  the  bullion  was  Bold;  that  the 
ment  between  them  that  neffotiktions  for  plwntifli  mnst  be  regarded  aa  hnTinc 
Mice  ahonld  be  conducted  by  telegraph.  nndertAken  to  bring  home  to  the  defend- 
Un  the  30th  of  Jajinarj,  pUintiffi  aant  ante  their  acceptance  of  the  offer  made; 
a  lelegram  to  defendaDta.  inqniriiig  the  and  that  the  agreement  to  negotiate  by 
price  for  which  they  wonld  sell  a  certain  tel^raph  wag  a  warranty  bv  each  party, 
quantity  of  ballion.  Defendanta  replied  that  hu  conunnnicatioa  shonld  be  re- 
on  the  following  day,  naming  the  aom.  ceived  by  the  other.  They  further  held 
Plaintiffa  immediately  replieiT  accepting  that  a  commaoication  ia  only  initiated 
the  oSer,  and  renewed  their  acceptance  when  delivered  to  the  operator,  and  b6- 
on  the  following  day.  Owing  to  aome  cornea  complete  only  when  it  comea  to 
derangement  of  the   line,  the  two  laat-  the  poaaeaaion  of  the  party  to  whom  it  ia 


>  A  contract  by  telegraph,  like  one  by  mail,  ia  completed  when  the  acceptance  la 
dtpOMted  for  tranamiaaion  in  the  telegraph  office.  SteTenaon  v.  McLean,  G  Q.  B.  D. 
3M;  Haaa  t>.  Mrere,  111  111.  4SI ;  Minoeaota  Oil  Co.  b.  CoUier  Lead  Co.  4  DiUoo, 
431 ;  Tmror  «.  ^ood,  3S  N.  Y.  307 ;  Peri7  r.  Motmt  Hope  IroD  Co.  19  R.  L  380. 
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adjudication  take  place,  which  will  place  the  telegraph  on  pre- 
cisely  the  same  footing  as  the  mail ;  and  certainly  some  adjudica- 
tion and  opinions  of  much  weight  look  in  this  direction.  Such 
is  not  our  own  opinion  at  present  There  may  be  reasons  why 
this  should  become  a  part  of  the  law-merchant;  but  we  cannot 
think  it  is  so  now. 

The  reasons  for  not  holding  it  may  easily  be  stated. 
"  267 1  They,  *  in  fact,  resolve  themselves  into  twa  One  is, 
that  the  mail  is  a  governmental  institution.  It  Is  the 
agent  of  all  the  people  and  of  every  one  of  them,  and  may  be  con- 
sidered as,  if  not  guaranteed  to  a  certain  extent  by  the  govern- 
ment, still  guarded  as  well  aa  regulated  by  the  power  of  the 
government  It  is  not  so  with  the  telegraph.  EfiTorts  are  now 
making  to  place  telegraphing  in  the  hands  of  the  government  and 
pat  it  OB  the  same  footiag  aa  the  post-office.  It  may  become  so, 
but  is  it  not  so  yet  State  statutes  do  not  require  nor  institnte  a 
telegraph,  nor  hold  it  as  public  property ;  they  only  permit  it, 
and  confer  upon  it  certain  rights,  and  lay  upon  it  certain  duties. 

Another  reason  is,  that  when  a  letter  is  delivered,  it  is  perfectly 
certain  that  the  assent  of  the  accepting  party,  in  precisely  his 
own  words,  is,  so  tar  as  the  writer  can  do  it,  made  known  to  the 
offerer.  This  can  never  be  certain  where  the  message  is  sent  by 
telegraph.  The  operator  or  copyist,  at  either  end,  may  make  a 
mistake.  Accuracy  may  be  made  extremely  probable  by  return, 
ing  the  message ;  but  never  certain  while  it  is  possible  that  the 
mistake  in  sending  is  corrected,  perhaps  by  another  mistake  in 
returning  the  message.  We  are  of  opinion  therefore,  that,  at 
present,  the  contract  is  not  complete,  until  the  message  of  accept- 
ance is  received,  or,  at  least,  that  the  law  is  not  settled  otherwise. 
And  80  far  as  the  State  statutes  touch  this  question,  they  would 
seem  to  require  delivery  to  the  receiver,  or  to  make  the  delivery 
of  the  message  to  the  operator  alone  insufficient 

Still  another  but  a  connected  question  may  arise,  and,  indeed, 

doM  not  applj  to  telef^phic  cotnintiiii-  aaj :  "  It  wu  agreed  between  the  partiea 

cations,  giving  the  Teaaona  atated  in  the  that  theii  bnsineas  ahoold  be  traniacted 

text.    Thin  deciaion  waa  orerrnled  bj  the  throagh   the   mediam   of  the   telegraph, 

CoDrt  of  Appeals,  36  N,  Y.  (9  TiS.)  307,  The  object  of  this  E^reement  was  to  snb- 

where  it  wag  held  that  contracts  nuide  bj  stitute  the  telegrapii  for  other  methods 

teleKTaph  ue  mbject  to  the  same  mtee  of  commniii cation,  and   to  give  to  their 

as  tfioee  made  by  tetter;    chat  the  mle  traneactions   hy  it   the   same   force   and 

laid  down  in  Mactier  v.  Frith,  G  Wend,  validity  the;  wonld   derire  if  thej  had 

103,  aa  to  acceptance  of  an  offer  hy  let-  been  performed  throngh  other  agencies. 

t«r,  goTemed  the  present  caae ;  and  that  Under  these  circamitaacen,  the  seading  of 

the  contract   became   binding  from  the  the  dispatch  most  be  regarded  as  an  accept- 

time  the   plaintiff's  offer  of  acceptance  ance  of  tbe  reapondears  offer,  aiid  ther*. 

wai  deliTered  to  the  opentor.    The  ooort  npoo  the  cootnut  became  complete." 

286 
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has  arisen.  There  are  frequent  occasions  when  a  party  is  bound 
to  give  information  as  soon  aa  possible.  This  may  be  by  positive 
and  express  contract,  or  by  a,  plain  inference  from  the  nature  of 
the  transaction,  or  from  the  relation  and  duty  of  one  party  to  the 
other.  Is  the  party  thus  boood  obliged  to  use  a  telegraph  if  the 
same  be  within  his  reach  ? 

Here,  also,  we  must  wait  for  adjudication  before  we  know  cer- 
tainly what  the  law  is.     But  there  are  strong  reasons  for  requir- 
ing  the   use  of   these   means,   and   they  grow  stronger 
•  every  day.     And  the  adjudication  which  looks  in  this    •  257  u 
direction  favors  this  conclusion.  (») 

One  exception  however  must  still  be  made.  Notices  of  non- 
payment or  non-acceptance  of  negotiable  paper  remain  as  yet,  in 
our  opinion,  on  their  old  footing.  That  is,  if  notice  be  sent  sea- 
sonably by  telegraph  and  seasonably  received,  we  have  no  doubt 
it  would  be  valid.  But  one  bound  to  send  such  notice  has  a  light 
to  send  it  by  mail,  and  if  he  mails  it  in  season  he  discharges  his 
duty  and  secures  hia  rights,  whether  the  letter  be  received  or  not 
It  is  not  so,  it  the  notice  be  sent  by  telegraph,  and  be  not  deliv- 
ered in  seanon.  And  even  in  States  where  by  statute  legal  notices 
and  processes  and  instruments  may  be  effectually  sent  or  served 
by  telegraph,  we  hold  delivery  essential  to  complete  the  work, 
which  is  only  inchoate  when  the  instrument  or  paper  ie  delivered 
to  the  telegraph  company. 

In  our  chapter  on  the  statute  of  Frauds  (6)  it  will  be  aeen  that 
one  of  the  provisions  of  the  English  statute  —  that  permitting 
actions  to  he  maintained  upon  certain  contracts  only  when  they 
are  in  writing  signed  by  the  party  to  be  charged  —  is  generally  in 
force  in  our  country. ,  The  same  chapter  will  show  what  is  the 
prevailing  construction  aa  to  this  requirement  of  writing  and 
signing.  We  think  the  principles  already  well  established,  when 
applied  to  contracts  made  by  telegraph,  will  lead  to  the  conclu- 


■Dce.  Defeoce,  coBcealmeuC  of  material  for  the  piaioiiff,  that  it  w 
infomution  bj  the  aaanred.  PlalDtiS'a  communicate  to  hii  priDdp«  tuo  ^...i-vvi 
^«nt  shippad  a  cargo  of  madder  from  which  hod  happoDed  to  tlis  cargo;  and, 
Smftna,  □□  tbe  Slat  of  Jannarj,  having  looking  to  tbe  now  general  ate  ot  the 
pTerioiulj  informed  plaintiff  of  the  In-  electric  (clegrsph  in  matter*  o!  mercan- 
teoded  shipnieat,  and  its  amoiint.  Nem  tile  iotereet  betweeo  agents  and  their 
of  the  Tesael'iBtraDdiag  reached  the  agent  employer!,  we  think  it  trai  the  datj  of 
on  the  91th.  On  the  Sflth,  the  next  poat  the  agent  to  commatiicate  with  hia  em- 
day,  he  notified  plaintiff  of  the  disaster,  plover  bv  this  speedier  means  of  cotamn- 
bnt  pnrpoself  r^rained  from  telegraph-  nication.  See  also  The  Codto;'(  WIiba^ 
mr,  >n  order  that  plaintiff  might  Uitttrt,  3  Wall.  339. 
which  he  did  before  the  receipt  ol  the  (6)  ToL  III.  p.  'S. 
hrt  letter.    The  court  say :  "  We  think 
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flion  that  they'  eatisf;  this  requirement     This  is  the  effect  of 

some  of  the  State  legislation  concerning  telegraphs.     The  questioa 

haa  not  yet  been  directly  decided ;  but  it  has  been  considered  by 

the  courts,  and  especially  in  reference  to  guaranty.     Our 

*  267  V  notes  will  *  show  the  adjudication   on  the  subject  (c) ' 

Orders  for  goods  are  constantly  made  by  telegraph,  and 
they  may  be  accepted  by  tel^rapb,  by  letter,  or  by  act  And 
neither  party  will  be  reponsible  to  the  other  for  the  mistake 
of   the  telegraph,  (cc) ' 


wriibg  bj  Che  lUtnU  of  fisudi.  if  tbe  defendant.     In  mw,  therefote,  the  mmnip- 

partie*  kathome   their  ageaM  either  Jo  illations  of  the  operator  by  irhicb  the 

writing  or  by  parol  to  make  a  propoei-  defendiant'i  name    became   appended   to 

tion   on  one  Bide,  and  the  other  party  the   diapatcli    were   hi«   own,  and   were 

accepti   it  through    the   telegraph,  that  equivalent   to  an   actual   personal   UKU. 

OHiMitutea  a  wnting  under  the  statute  iiig  of  his  name  with  pen  and  ink."    b«e 

of  frauda ;  becanse  each  party  authorizes  also  Trevor  p.  Wood,  K    K.  Y   (9  Tiff.) 

bis   agents,  the  company,   or   the   com-  307.     Where  the  telegram  ii  sent  fronra 

pany's  operatnr,  to  write  for  himj  and  it  written  dispatch  signed  by  the  — '"<•"■   '' 

— >"-  ""  ''ifference  whether  that  opera-  is  held  thf  *  '>"  "— •!"-i   —-;.;. 

[le  offer  or  the  acceptance  iu  proper  evi 

the  preeenca  of  his  principal,  or  by  his  the  telerram 

gxprsM  direction,   with  a  8ie«t   pen  an  Montreal  Tel.  .... 

Inch  long,  attached  to  an  ordinary  pen-  Durkee  v.  Vt.  Ceatral  ft.  R.  29  Vt.  117. 


holder,  or  whether  his  pen  be  a  copper  (ec)  Thus,  in  an  English  case,  where 

wire  a  thousand  miles  toug."    So  in  Dnn-  one  sent  to  ^Jaintiffs  for  a  sample  riBe, 

ning  u.  Roberts,  39  Barb.  4S3,  where  it  saying  he  might  want  fifi}-,   and  after. 

was  proved  that  the  defendant  was  in  the  wards  sent  a  message  to  send  him  three 

office  when   the   dispatch  was  sent,  and  riSes,  and  the  operator  telegraphed  "  the  " 

agreed  to  the  menage  as  forwarded,  tbe  instead  of  "three,"  and  fifty  rifles  were 

conrt  My :  "  It  is  ur^  that  the  telegram  sent,  it  was  held  that  there  was  no  con- 

WM  not  subscribed  by  the  defendant,  nor  tract,  aud  no  liability  for  mora  than  thr«e. 

by  his  authority.    But  it  has  been  deter-  Henkel  v.  Fape,  L.  R.  6  Ex.  7. 

1  "There  is  some  difl^cultr  in  detennlnluK  whether  ttie  message  delivered  to  a 
tdegraphic  office,  or  that  which  is  delivered  to  the  person  to  whom  it  may  be 
addressed  at  Che  point  of  destination,  is  to  be  regarded  as  the  original.  Perhaps  under 
■ome  circumstances  the  onr  or  the  other  mar  be  considered  the  original."  Whilden 
V.  Merchants'  Bank,  64  Aia.  1,30.  And  in  ADhenser-Boscb  Brewing  Co.  v,  Hntmacher, 
IS7  111.  6S!,  the  coort  said  r  "In  Durkee  d.  Railroad  Co.  39  Vt.  127,  the  rule  which  we 
consider  the  most  reasonable  one  ia  laid  down,  vii. :  That  the  original  where  the  penon 
to  whom  it  is  sent  takes  the  risk  of  its  trausmissiou  or  is  Che  employer  of  the  telegr^h, 
is  the  message  delivered  tu  the  operator;  bat  where  the  persnn  sending  the  messace 
takes  the  initiative,  so  Chut  the  tele^ph  company  is  to  be  regarded  as  his  asent,  the 
oricrinal  is  the  message  actually  delivered  at  the  end  of  the  line."  Sa«  also  Matteson 
t>.  Noyce,  !S  111.  591:  Barons  v.  Brown,  3S  Kan.  410;  Smith  u.  Easton,  54  Hd.  136; 
Wilson  V.  Minneapolis,  &c.  K.  R.  Co.  31  Minn.  481  ;  Howley  v.  Whipple,  «8  N.  H.  4B7 ; 
National  Bank  v.  National  Bank,  7  W.  Va.  M4 ;  Saveland  o.  Green,  40  Wis.  4S1 ;  Gray, 


Td.  S|  104,  129. 

"  If  tbe  telegraph  company  by  error  delivers  a  metsage 
ant  froip  that  given  to  it  fur  transmission,  it  has  been  held,  and  it  would  seem  justly. 


[f  tbe  telegraph  company  by  error  delivers  a  message  containing  an  offer  differ- 


._.,t  the  telegraph  company  is  to  be  treated  as  the  agent  of  the  sender,  and  that  the 
sender  is,  therefore,  bound  by  the  offer  as  delivered,  and  an  acceptance  of  it  arcord- 

,  ,-  ..       ■    '        Ing  to  its  terms  creates  a  contract.     Western  Union  Tel,  Co,  u.  Shotter,  71  Ga.760; 

}  ''  '  — Ayer  «,  Western  Union  TeL  Co.  79  Me,  493 ;  bnt  see  contra,  Henkel  v.  Papo,  L.  B.  6 
Ex.  T;  Verdin  u,  Robertson,  10  Sc.  Sees.  Cas,  (3d  Series)  3S;  Ptwram  »,  Weatun 
_.     -  .  ^ „  ™  w.     _.„  .ajTenn.  S54. 


/' 
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SECTION  vn. 

or  THX  HEASims  OF  DAJUGKS. 

In  Bome  of  our  States,  the  owners  of  stock  or  shares  in  tele- 
graph companies  are  made  peTsonally  liable  for  the  debts  of  the 
company.  More  frequently  they  are  left  to  the  common  law  of 
corporations,  which  would  hold  only  the  company  as  a  corporate 
body. 

In  regard  to  the  measure  of  damages,  the  principal  question 
has  been,  as  in  so  many  other  cases,  that  arising  from  the  rule, 
'eau^a  proxima  rum  remota  epectatur.'  We  have  repeated  occa- 
sion to  consider  this  rule,  and  the  adjudication  respecting 
it,  in  other  chapters,  (d)  and  do  not  know  •  that  we  need  •  257  w 
now  add  to  these  general  considerations  anything  belong- 
ing especially  to  telegraphic  communication.  If  the  telegraph 
company  is  in  default,  but  their  default  is  made  mischievous  to 
a  party  only  by  the  operation  of  some  other  intervening  cause, 
then  the  rule  above  mentioned  would  prevent  the  liability  of  the 
company;  because  their  default  would  be  only  the  remota,  the 
remote  or  removed  cause  of  the  injury,  and  not  the  proxima,  or 
nearest  cause,' 

So  when  the  question  takes  the  form.  How  far  shall  the  claim 
for  mischief  or  damage  be  pursued,  and  for  what  consequences  of 
their  default  shall  the  company  be  liable  ?  The  answer  ia,  only 
for  proximate  or  immediate,  and  not  for  distant  consequences. 
And  the  meaning  of  this  is  only  for  those  consequences  which 
follow  naturally  and  dirotly  from  the  failure  of  the  company  to 
perform  their  contract  duly,  and  therefore  may  be  supposed  to 
have  been  in  contemplation  of  the  parties  when  they  made  their 
contract  {dd)  Our  notes  will  show  that  this  question  has  arisen 
in  many  forms;  and  they  will  also  show  the  adjudication  upon 

it(.)' 

id)  Se«  potl,  vol.  iii.  p.  ITS.  Lani.  129  ;  5i  Barb.  SOS  ;  6  Abb.  Pr.  M.  s. 

[ddi  Baldiriii    e.    Xj:    S.   Tel.  Co.   1     405. 

I')  The  ciil«  of  damagM  ii  thiu  laid  of  damagei  to  be  applied  to  cbmb  as  they 
down  hf  Earl,  C.  J.,  io  Lecmard  o.  N.  T.,  arise  ha«  been  a  ftnitful  sabjert  of  diacua- 
ie-Tel.Co.41  N.Y.544:  "Theiaeasani    lion  in  tbe  cooRi.    The  difficoltj- U  nut 


'  Sm  Barnenille  Bank  s.  WMteni  Union  TeL  Co.  30  Ohio  St.  SSS. 
*  For  D^lisent  erron  in  tranamitting  the  price  at  which  jroodi  are 
■le  a  tdcfiaph  company  ia  liabla  for  all  damage  caused  bj  acttog  on  reli 


offered  for 
oftha 
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■0  mnch  b  IsTing  down  general  ralet,  ai  wm    held    to    be  the   differcDce   in  the 

in  applying  them.     The  cardinal  rale  us-  market  price*  of  the  ealt  at  Chicago  and 

doubtedlv   ii   that   the   one   party   ihall  U  O^Wfga  on  the  daj  of  shipmeat,   to- 

recorer  all  the  damages  which  hare  been  gether  with  the  chaigee  of  tnuiapOTta- 

oocaaioned  by  the  breach  of  contract  hy  tion.    In  Squire  n.  Vi'rM.  Un.  TeL  Co.  98 

the  other  party.    Bat  thia  rule  is  modi-  Mass.  333,  plaintiffs  had  accepted  by  tel»- 

fled    in   ita   application    by   two  othen.  graph  an  offer  for  the  lale  of  a  anmber 

The   damages    most   flow   directly    and  ot  noga  in   Buffalo.    The  dispatch  waa 

naturally  Irom  the  breach  of   contract,  not  promptly   deUvered,  and,  in    conse- 

and  they  laiut  be  certain  both  in  their  qnence,  the  bogs   were  told  to  another 

Dalnre  and  in  reapect  to  the  canse  from  partr.    The  coart  eay :  '"I'he  anm  which 

which  they  proceed.    Under  this  latter  would  compensate  Cha  plaintiffs  for  the 

rale,  speculative,  continKeot,  and  remote  loss  and  injar}-  sustain^  by  tbem  would 

damages,  which  can  Dot  be  directly  tiaced  be   the   difterence,  if  any,' ia  the  pric« 

to  the  breach  complained  of,  are  excluded,  which  they  agreed   to  pay  for  the  mer- 

Under  the  former  rule,  such  damagea  are  chandiae  hy  the  message  which  the   de- 

onlv  allowed  as  may  fairly  be  auppoeed  fendant*  nndertook  to  transmit,  if  it  had 

to  have  entered  iutu  the  contemplation  of  been   duly  and  seasonably  delivered,  in 

the  parties,  when  they  made  the  contract,  folfilmeat  of  their  contract,  and  tbe  enm 

M  might  naturally  lie  expected  to  follow  which   the    plaintiffs    would   have  been 

its  violation.      It  Is  not  required  that  the  compelled  to  pay  at  the  same  place  in 

Krties  muit  have  contemplated  the  actual  order,  by  the  use  of  dne  diligence,  to  hftve 

mages  which  are  to  beallowed.    But  the  purchased  the  like  qnaulity  and  quality 

damages  moat  be  sach  as  the  parties  may  of  the  same    species    of   merchandise, 

be  fairly  luppoitd  to  have  contemplated  Where  the  dispatch  directed  the  imme- 

when  they  made  the  contract.    A  more  diate  attachment  of  property  on  a  suit  in 

precise  statement  of  the  rule  is,  that  a  plaintiff's  favor,  and,  by  reason  of  delay 

party  is  liable  for  all  tbe  direct  damages  in  transmission,  the  opportunity  for  mak- 

which    both    parties    would    have    con-  ing  the  attachment  was  lost,  the  com- 

templaled    as   flowing   from   its   breach,  pany   has   been  held  liable  to   pay   the 

if,  at  the  time  they  entered  into  it,  they  whole  snm  which  would   liave  been  se- 

had  bestowed  proper  attention  upon  the  cured  had  the  attachment  been  seasona- 

snbject,  and  had  been  fullv  informed  of  bly  made.      Parks  u.  Alta  Col.  TeL  Co. 

thefacts."    In  this  case,  plaintiff's  agents  I3CaL«S!;   Bryant  d.  Amer.  Tel.  Co.  I 

at  Chicago  had  telegraphed  to  his  BAenta  Daly,  57S.     It  has  been  held  that,  even 

at  Ofwego  to  forward  ft,000  laclci  of  salt,  when  tbe  loss  is  the  direct  resalt  of  the 

In  the  conree  of  tiantmiBsion    the   word  error  or  delay,  the  company  are  not  lia- 

■ocjLs  waa  changed  to  caiki.     It  appeared  hie,  nnless  either  the  terma  of  the  mes- 

that  the  latter  term  in  the  salt  trade  re-  lage  itself  show  that  such  a  loss  wonld 

ferred  to  paclcages  of  coarse  salt  contain-  naturally    follow    a   failure  to  transmit 

ing    over    three     hundred    ponnda,    the  promptly  and  correctly,  or  tbe  circum- 

former  to  packages  of  fine  salt  containing  stances  of  the  case  vrere  explained  to  tbe 

fonrteen    poands.      Before    the    mistake  company.    Thus,  In  Landsberger  d.  Uw- 

was   rectified,   the    reqninite    qnantity    of  netic  TeL   Co.    32    Barb.    530,    plaiutltn 

coarse  salt  was  sent ;  and,  there  being  no  made    a   contract   with    partiea   in   San 

demand  for  it  at  Chicago,  it  was  sold  at  Francisco  to  buy  for  them  ia  New  York 

a  heavy  loas.    The  meaaare  of  damagea  a  qnantity  of  pistols,  on  which  tbey  were 

price  as  transmitted.  Western  Union  TeL  Co.  D.  Thi  Bois,  IIS  111.  MB;  Western  Union 
Tel.  Co.  t'.KicbmBD.S  AUanticRep.  171,  (Fa.);  Pepper  c.  Western  Union  Tel. Co.  87 
Tenn.  S94,  See  also  Tnrner  r.  Hawkeye  Tei.  Co.  41  la.  iSS;  Smithson  v.  United 
Slates  Tel.  Co.  29  Md.  162;  Irfwmard  b.  New  York,  Ac,  Tel.  Co,  41  N.  Y.  S*4 ;  West- 
ero  Union  Tel.  Co.  b.  Landis,  la  Atlantic  Rep.  467,  (Pa.) ;  Western  Union  Tel.  Co.  ■. 
Stevenson,  128  Pa.  44S.    Compare  Fraiier  v.  Western  Union  Tel.  Co.  84  Ala.  487. 

If  through  the  negligence  of  tbe  telegraph  company  a  sale  falls  throngh  which 
would  otherwise  have  taken  place,  the  measure  of  damages  ia  the  difference  between 
the  contract  price  and  tbe  market  value.  Weatem  Union  Tel.  Co.  r.  Way,  83  Ala. 
542;  AleuLDder  v.  Western  Union  Tel.  Co.  67  Miss.  3B6.  But  see  Western  Union 
Tel.  Co.  0.  Hall,  124  U.  S,  444 ;  Cothran  v.  Western  Union  Tel,  Co.  83  Ga.  SS. 

In  Tyler  o.  Western  Union  Tel.  Co.  60  HL  421,  it  was  held  that  where  through  the 
negligence  of  the  defoodaiit,  a  sale  of  a  thousand  shares  of  stock  was  made  on  the 
•ender's  account  instead  of  one  hundred  shares,  the  sender  being  obliged  to  puichaae 
nine  hundred  shares  to  make  the  sale  good,  if  ia  the  interval  between  the  sale  and  the 
pnrcbaM  of  the  extra  shares  there  waa  an  aidvance,  such  advance  would  be  the  meaanie 
erf  damages.  And  tee  Marr  t>.  Wettera  Uuiou  TeL  Co.  W>  Teoii.  S29. 
290 
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li>  neaira  a  commtision.  Bgneing  alio  to  flftj-alx;    bran  one   ten;    com   seTCDtj- 

fmfNt  1500  in  cam  of  fulare  to  fnlGl  three ;  baf  tweoty-flre."     Plsiiiciff  wu 

th«ir  agnameot.      Plaintiffs  traDBmitted  allowed  to  recoiei  anlj  tlie  cost  of  trans- 

tlOODO  to  their  uentB  in  New  York,  to  niuioD.     Similai  decuriooB  iue   Saoden 

enable  them  to  fuIBl  the  contrMt,  Bead-  v.  Stuart,  I  C.  P.  B.  326 ;  Hart  v.  Weatem 

ing  at  the  nine  time  the  tollowiaK  tele-  Union  Tel.  Co.  66  Cal.  579 ;   Mackaj  v. 

gnm,  "Get  «IO,000  of  the   Mail   Co."  Weetern   Union  Tel.   Co.   16  Nev.  2SS; 

^iDogh  the  negligence  of  the  company.  Cannon  v.  Western  Union  Tol.  Co.  100 

the  dispatch  dicTnot  anive  in  season  to  N.  C.  300;    WeBtein  Union  Tel.  Co.  d. 

fnUI  the  contract.    In  on  action  against  Kirkpalrick,  76  Tex.  !I7.      On  the  othei 

the  company,  it  was  held  ttiat  pluntifC  band,  in  Bitteuhonse  v.  Indep.  Line  of 

conld  lecovei  neither  his  expected  com-  Tel.  1  Daly,  474,  it  was  held  that,  so  long 

niidrau  nor  the  S500  paid  as  forfeit,  but  as  the  words  were  plain,  the  fact  (hat  the 

«iB  limited  to  the  amount  paid'  foe  the  metuting  was  nnintelligible  to  the  operator 

ttaatnunion  of  the  messafw,  and  inteieat  would  not  discharge  the  company.    So 

CD  the  tlO.OOO  daring  the  time  it  was  de-  Bowen  v.  Lake  Ene  Tel.  Co.  I  Am.  Law 
lajed  in  the  bands  of  the  Mail  Co.;    ' 


coort  Baying  that  there  was  nothing  in  TeL  Co.  75  Ala.  168;    American  Union 

the  dl^accb  to  intimate  that  any  other  Tel.    Co.    v.    Danj^htery,    B9   Ala.   191 ; 

lom  would  be  snfCered  by  the  plaintiff  Western  Union  Tel  Co,  v.  Heyer,  S9  Fla. 

from  the  delay.     Similar  Tiews  are  ex-  637 ;  Western  Union  Tel.  Co.  n.  Fatman, 

pnssed  in  Gilderalaeve  u.  U.  S.  Tel.  Co,  73  Ga.  DSS ;    Western  UnEon  Tel.  Co.  v 


Co.  16  Up.  Can.  (Q.B,)530,-  Kinghom  d.  TeL  Cable  Co.  v.  Lathrop,  131  lU.  S75. 
Umtreal  TeL  Co.  IS  Up.  Can.  (Q.  B.I  60.  Where  an  order  is  sent  by  telegraph  for 
WMtcTD  Union  TeL  Co,  v.  Or^  39  Kan.  the  purchase  of  an  article,  and  by  mistake 
S80;  Smith  v.  Western  Union  Tel,  Co.  theuame  of  another  article  is  snbstiinted, 
S3  Ey.  104  ^  Western  Union  TeL  Co.  v.  and  the  receiver  purchases  this  laai-oamed 
Gialiam,  1  Col.  230 ;  Clay  v.  Western  article,  the  company  are  liable  for  the 
Union  TeL  Co.,  81  G\.  ESS,  It  was  held  damage  resnlting  from  the  failure  to  pnr- 
In  Shields  v.  W.  &  N.  0,  TeL  Co.  4  Am.  chase  the  article  actually  ordered,  but 
IawJ.  (n,  b.)  311,  that,  where  the  message  not  for  a  loss  on  the  resale  of  that  pur- 
it  unintelligible  to  the  operator,  its  value  chased  by  mistake,  unless  they  have  had 
ia  hiappreoAble,  and  the  company  has  no  fair  notice  of  auch  sale,  Rittenhonae  v. 
nuans  of  knowing  the  exMnt  of  the  Ind.  lone  of  Tel.  I  Daly,  474  ;  44  N.  Y. 
leeptHiBibility  involved  in  its  transmis-  SS3 ;  W.  &  N,  O,  TeL  Co,  v.  Hobson,  15 
Bon.  The  dispatch  in  this  case  read,  "Oats  Gratt  122. 
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•257y  •CHAPTER  Xllt 

Sect.  I. — Of  FateTUs  in  Qeneral. 

The  Uw  of  Patents  is  but  a  little  more  than  two  centorieB 
old,  in  England ;  and  on  the  contineut  of  Europe  it  began  still 
later.  In  this  country  a  statute  authoTizing  and  regulating  pat- 
ents was  enacted  in  1790,  and  upon  thia  and  subsequent  amen- 
datory statutes  the  law  of  patents  rests.  In  itself  it  is  utterly 
unknown  to  the  common  law  ;  but  the  rules  and  principles  of  the 
common  law,  as  to  contract,  constructiou,  evidence,  and  remedy, 
are  applied  to  the  law  of  patents.  The  last  statute,  which  covers 
the  whole  ground  and  replaces  the  earliest  enactments,  was 
approved  July  8,  1870.  (o) 

We  propose  to  consider  the  law  of  patents  only  in  its  relation 
to  the  law  of  contracts.  We  would  say,  however,  that  as  to  the 
methods  and  processes  of  obtaining  patents,  any  applicant  at  the 
patent-office  in  Washington  is  furnished  not  only  with  a  copy  of 
the  statute,  but  with  a  carefully-prepared  pamphlet,  in  which  full 
directions  are  given  for  the  transaction  of  any  business  with  the 
office.  And  the  experience  of  the  author  of  this  work  justifies  his 
saying  that  aoy  person  having  or  wishing  to  have  dealings  with 
the  patent-office,  as  counsel  or  otherwise,  may  be  sure  of  receiving 
from  the  officers  employed  therein  all  the  guidance  and  assistance 
compatibly  with  the  discharge  of  their  duties. 


OF  THE  FODNDATION  OF  A   PAXEST-EIGHT. 

Whatever  may  have  been  the  theory  in  former  years,  it  must 
now  be  admitted,  that  a  patent-right  now  rests  altogether  on  the 


(d)  The  KnglUh  le^alatioD  upon  this  true  and  flnt  inventor  and   i 

tubject  rests  npoD  a  claosa  in  the  Statute  aoch  mannfacturei,  which  other*,  at  the 

31  Jac.  I,  c.  3,  I  6,  commonlj  called  the  time  of  making  aucb   lettero-pateut   and 

Statute  of   MonopoliM,  exemptiug  frum  f^nuils,  shall  not  use,  so  aa  alio  they  be 

the  operatiao  of  that  Hct  "letters-patent  not  contcar;   to  law,  nor  nuBchisTOiu  to 

tuid  i^ranta  of   privilege,  for  the  term  of  the  state  b;  rAiiiug  pricee  of  commodi- 

foiutMD  yean  or  nnder,  of  the  sole  work-  ties  at  home,  or  hart  of  trade,  or  genendlj' 

inf;  or  making  of  any  manner  of   New  inconvenient." 
roaDufacturea  within  Uiii  realm,  to  the 


jiGooi^lc 


OH.  ZIILj  OF  PATENTS.  *  257  aa 

Btatate,  aod  not  at  ell  npoD  any  inherent  or  natural  right  of  an 
inTeotoT  to  the  exclusive  use  of  his  invention.  (&) 

The  statute  in  fact  makes,  or  constitutes,  a  contract  between 
the  inventor  and  the  public,  resting  on  sound  and  actual  consid- 
erations on  both  sides.  The  public  engages  to  protect  him  in  the 
exclusive  use  of  his  invention  for  a  certain  time.  This  he  gains. 
On  the  other  hand  he  agrees  to  put  on  a  record  open  to  the  public 
a  description  of  his  invention  which  shall  enable  any  person  of 
competent  skill  to  make  use  of  it,  after  hia  exclusive  use  is  ter- 
minated. This  the  public  gains ;  but  their  greater  gain  is  in  the 
stimulus  to  invention  given  by  this  protection  of  the  inventor. 

It  is  plain,  therefore,  that  the  owner  of  a  patent-right  should 
sot  be  treated  as  a  monopolist,  as  he  once  was,  who  ought  to  be 
limited  and  restrained  in  every  way,  whenever  an  ingenious  con- 
Btmction  of  language  or  rigorous  application  of  a  principle,  could 
tnm  a  decision  against  him.  He  is  a  party  to  a  fair  and  equal 
contract,  and  should  be  dealt  with  by  the  law  rationally  and 
impartially.     And  so  of  late  years,  he  has  been,  (c) 


'SECTION  in.  '2B7aa 

WHO  MAY  OBTAIN   A  PATENT. 

The  statute  of  1870  enacts,  that  "  any  person  who  has  invented 
or  discovered  any  new  and  useful  art,  machine,  manufacture  or 
composition  of  matter,  or  any  new  and  useful  improvement 
thereof,  not  known  or  used  by  others  in  this  country,  and  not 
patented  or  described  in  any  printed  publication  in  this  or  any 
foreign  country,  before  his  invention  or  discovery  thereof,  and 
not  in  public  use  or  on  sale  for  more  than  two  years  prior  to  his 
application,  unless  the  same  is  proved  to  have  been  abandoned, " 
may  obtain  a  patent  therefor.  The  patentee  must  be  the  first  as 
well  aa  an  original  inventor,  to  be  entitled  to  the  protection  of 
the  statute.  His  title  rests  entirely  on  the  priority  of  his  inven- 
tion. ((2)    But  he  need  not  have  been  the  first  to  conceive  the 

(b)  Hoitcm  s.  N.  T.  Ejt  aod  Ear  Id-  protectioti  ot  the  etatnts.  Hia  title  rests 
irmuy,  I  Flih.  3SD,  entiteij  aa  the  priority  ot  his  inveDtion. 

(c)  Orant  t>.  Raymond,  6  Peten,  241 ;  (d)  Woodcock  v.  Parker.  1  Gall  439; 
Amn  r.  Hoirard,  I  Somn  489.  The  pat-  Bedfard  v.  Hnat,  I  Mms.  304 ;  Pariier  c 
eatee  most  be  the  flnt,  bb  well  m  the  Stilea.  9  McLean,  ei ;  Allen  v.  Blunt,  S 
ongtnal,  i&Tentor,  to  be  entitled  to  the  Wood.  &  H.  140. 
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idea  embodied  in  ibe  invention.  ((2ff)    And  it  is  held 

*  257  bb  that  *  a  prior  invention,  to  avoid  a  subsequent  patent 

must  have  been  a  working  machine,  which  either  has 

.  done  work  or  waa  certainly  capable  of  doing  it,  and  not  a  mere 

machine  got  up  for  purposes  of  experiment  (t^)  And  the  inventor 

[dd)  Sfory,  J.,  said:  "The  la*  ii  that  Teady  prored  that  it  would  t>nu!*ic>llr 
whoever  fln^  perfects  a  machiae  is  eo-  aniwei  the  pnTpose  for  which  it  wm  de- 
titled  Vo  a  p^eot,  aad  is  the  i«a]  ia-  signed.  Coffin  a.  Ogden,  3  Fiah.  640. 
TODtor,  althoDfjh  othete  mBr  previaaslj'  Sw  Parker  v.  Holme,  1  Fish.  44.  "D» 
h&ve  had  the  idea,  and  made  some  «x-  wrtion  of  a  prior  iDveoCian  consisting  of  a 
perimeQU  toward  puttiop;  it  in  practice."  mHchine  never  patented,  may  be  proved 
Washbara  d.  Gould,  3  Stor^,  199,  So  in  by  showine  that  the  iuTentor  after  he  bad 
ParkhnraC  e.  Kinsman,  1  Blalcht.  4SS,  conUrncted  it,  and  before  he  had  reduced 
Nelsm,  J.,  aajs :  "  It  is  not  enough,  to  it  to  practice,  broke  it  np  as  someibing 
defeat  a  patent  already  issned,  that  requiring  more  thought  and  experiment, 
another  conceived  the  possibility  of  ef-  and  laid  the  parte  aside  as  incomplete, 
feeling  what  the  patentee  accoinpliahed.  provided  it  appears  that  these  acta  were 
To  constitute  a  prior  invention,  the  party  done  without  any  definite  iotentioQ  of  re- 
alleged to  have  prodnced  it  must  have  snming  hip  experiments,  and  of  restoring 
proceeded  so  far  as  to  have  rednced  his  the  machine  with  a  view  of  applying  for 
idea  to  practice,  and  embodied  it  in  some  letter>-palent."  Seymour  c.  OsMme, 
distinct  form.  It  most  have  beea  carried  II  Wsll.  SSai  Johnson  v.  Hoot,  S  Clif 
into  practical  operation;  for  he  is  en-  IS3;  Cahoon  v.  Ring,  1  Clif.  619.  In 
titled  to  a  patent,  who,  beins  an  original  Gayler  v.  Wilder,  10  How.  477,  which 
inventor,  has  first  perfected  the  inventiou  was  a  snit  upon  a  patent  for  a  lire-proof 
and  adapted  it  to  priKticol  use.     Crude  safe,  it  was  proved  that  long  before  the 
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and   imperfect  experiments,  eqnivocat  in  plaintiff's    invention    a    safe    bad    been 

their   resnlts,   and    then    given    np    for  made  on  the  same  principle;   but   it  ap- 

jears,  cannot    be    permitted    to   prevail  peared  that  no  test  of  its  capacity  for 

against   an    original    inventor  who    has  lesisting  heat  was  ever   made,  that  the 

perfected  his  improvement  and  obtained  inventor  never  made  a  second  one,  and 

And  in  Goodyear  v.  Day,  9  after  using  this  one  for  some  years,  laid 

93,  Grier,  J.,  says;   "The  in-  it  aside  for  one  of  different  constniction. 

n  when  perfected  may  truly  be  said  The  jury  were  instructed  that  if,  on  the 

to  he  the  culminating  point  of  many  ex-  evidence,  they  fonnd  that  the  fint  safe 

Ceriments,  not  only  by  the  inventor,  bnl  had  been  finally  forg^otcen  or  abandoned 

y  many  others.      He  may  have  profited  before  the  plaintiff's  invention,  and  if  he 

indirectly    by    the    unsnccessfu]    experi-  was  an  original  inventor,  lie  was  entitled 

ments  and  fatlnres  of  others;  but  it  gives  to  a  verdict.     This  direction   was   snp- 

them  no  right  to  claim  a  iihare  of  the  ported   by   a  majority  of   the   Sapreme 

honor  or  profit  of  the  succesaful  inventor.  Court,  who  regarded  the  second  inventor 

It  is  when  speculation  has  been  reduced  as  standing  upon  the  same  gronnd  with 

to  practice,  when  experiment  has  resulted  the  discoverer  of  a  loet  art,  or  an  unpat- 

in  discovery,  and  when  that  dlncaverv  lias  ented  and  unpublished  foreiirn  invention, 

been  perfected  by  patient  and  continued  See   also   Hall  v.   Bird,  6  Blatchf,  438 ; 

experiments, —  when  some  new  compound,  Walton    v.    Potter,  4    Scott,   N,   R,   SI, 

art,  niHnnfactare,or  machine  has  boon  pro-  Webst,  Pat,  Cas,  5S5.    On  the  question 

dnced,  which  ia  useful  to  the  public,  that  how  far  the  snggestions  of  others  to  the  ' 

the  party  making  it  becomes  a  public  bene-  patentee  will  aSect  his  title,  Nttstm,J,, 

factor,  and  entitled  to  a  patent,"    See  also  says'    "In  order  to  invalidate  a  patent 

Whiteleyu,Swayne,7  Wall, 685;  Aeawam  on  the  gronnd  that  the  patentee  did  not 

Co,  u.  Jordan,  ibid,  &&3 ;  Foote  c.  Sitahy,  conceive  the  idea  embodied   in   the  im- 

1  Blalchf,  445  ;  Reed  b.  Cutter,  1   Storv,  provement,  it  must  appear  that  the  ang- 

fi9S;    Howe  I',   Underwood,   1    Fish,   160;  gestious,  if  any,  made  to  him  by  others, 

Singer  t>,  Walmaley,  ibid.  558 ;  Un.  Man.  would  furnish  all  the  information  necea- 

Co.  p,  Lounsbury.  9  Fish,  3B9 ;  White  v.  sary   to    enable    bim    to    construct    the 

Allen,  ibid.  440.  improvement.     In  other  words,  the  sng- 

{dt\     Woodman  a.  Stimpson,  3   Fish,  gesiions    must   have    been    suffident    to 

98;  Swift  t>.  Whesen,  id.  343 ;  Cahoon  v.  enable  him  to  construct  a  complete  and 

Sing,  I  Clif.  S9S.    But  it  need  not  have  perfect  machine.     If  they  simply  ^ded 

been  put  into  actual  use,  if  it  can  be  al-  Lim  in  arciving  at  the  useful  resnlt,  and 
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may  employ  mechanics  to  «m1>ody  his  ideas,  and  may  avail  him- 
self of  their  suggestions  as  to  form  and  details,  if  the  plan  of  the 
invention  be  his  own.  ((?/) 

The  statute  fuither  provides,  that  its  having  been  first  patented 
in  a  foreign  country  shall  not  prevent  or  avoid  a  patent  in  this 
conntry,  unless  it  shall  have  been  introduced  into  public  use  in 
the  United  States  for  more  than  two  years  prior  to  the  applica- 
tion. But  the  patent  granted  here  shall  expire  at  the  same  time 
with  the  foreign  patent  (<) 

By  an  "  abandonment  '  of  the  invention,  is  meant  a 
*  public  use  of  it  with  the  knowledge  and  assent  of  the  *  257  <x 
inventor.    If  he  had  knowledge  of  such  use,  his  assent  is 
implied  from  his  silence,  or  the  absence  of  all  effort  to  prevent  its 
Qse.    And  both  his  knowledge  and  acqniescence  may  be  shown  by 
circumstances  leading  to  that  conclusion.  (/) 

The  longer  the  period  of  its  public  use  and  of  his  silence,  the 
stronger  the  presumption  of  abandonment.  But  no  particular 
time  is  necessary  to  constitute  abandonment. 

A  similar  statement  may  be  made  concerning  the  extent  of  the 
use,  as  whether  by  one  person,  a  few,  or  many. 

If  an  inventor  is  not  yet  ready  to  take  out  his  patent,  he  may 
protect  himself  against  subsequent  inventors  by  Eling  a  caveali  in 
the  secret  archives  of  the  patent  office.      If  any  person  applies  for 


irork  oat  tiy  hu  own  akilluid  inj^nitr,  or  naed  Ihe  article  inveDted,  pHo 

thaD  he  is  in  contemplaCioD  of  law  to  be  applicatioii  for  a       .     ■     >  '^  . 

i^arded  as  the  first  and  oriKinal  ducor-  right  to  lue,  aiH 

ersi."    Pitts    v.    Hall,   a    Blatchf.    339 ;  used,  the  speciflc  thiog  so  made  or  pur- 

Alden  ■>.  Dewer,  1  Story,  338;   Thomas  clilised.     Act  1870,  S|S4,  37.     McChnr 

V.   W«eU,    9    t^na,    lOS ;    O'Reilly    d.  i>,  Kingsland,  I  How.  SOS ;   McCarmick  v. 

HotM,  \i  How.  lU.  SeymoDT,  3  Blatchf.  SM.     An  abandrat- 

(rfOSparkman  u.  Higgjus,  1  Blatchf.  meet  may  still  be  made  witiiin  the   two 

100;    Watson   o.  BUdea,  i  Wash.  S82  ;  years,  bnt  it  would  seem  to  require  strong 

Allen  D.  Rawaon,  I  U.  G.  i.  Scott,  551.  proof  to  establish    it.      Tbas  in  Pitta  v. 

(e>  Stat.    1870.   S  3J.     Bartholemeir  c.  Hall,  3   Blatchf.  347,  it  was   held  that  a 

Sawyer,  I  Fisb.  316.  mere  expresaion  of  intention  not  to  taka 

(/)  tennock  v.  Dialogne,  3  Pet.   16 ;  oat  a  patent  ia  not  of  itself  equivalent  to 

Shaw  V.  Cooper.  7  Pet.  320;   Kendall  v.  an  actoa]  dedication.    The  pablic  uhb  of 

Winaor,  SI   How.  339;   Mellm  n.  Silsbee,  the   inveation   by  the  patentee   himself, 

4  HasA.  Ill;  Satmnt  d.  Seagrave,  2  Cart,  more  than  two  yeats  before  his  applica- 

MS  :  Sanders  v.  Logan,  3  Fish.  167.    Prior  tion  for  a  patent,  if  made  only  for  the 

to  the  act   of  1839,  any  sale  or   public  pnrpose  of  trial  and  eitperiment,  will  not 

oae  of  the  invention  prior  to  the  appli-  avoid  the  patent.      Wyeth  u.   Stone,   I 

cation  for  letters-patent,  with  the  consent  Story,  S73;    Ryan  v.  Goodwin.  3  Samn. 

or  Bcqnieacence  of  the  inventor,  was  anf-  518;    Whitney  v.   Emmett,    Bald.    309; 

Gdent   to  defeat   his   claim.      Since   the  Shaw  e.  Cooper,  T  Pet.  330.      See  in  rt 

ptasage  of  that  act  a  patentee  nar  make,  Newall  b.  Elliott,  4  C.  B.  (it.  B.)  369.    It 

and  iwd,  or  oae  his  invention  irithin  two  is  said  that  an  invention  may  be  aban- 

entira  fears  before  he  applies  tor  a  pat-  doned  even  after  it  has  been  patented, 

•nt,  without   necessarily  abandoning  his  Adams  v.   Edwards,  1   Fisb.  1 ;   Bell  i-. 

lighL      Bat   any  person  who  may  have  Daniels,  id,  373. 
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a  patent  for  the  same  inTention  within  one  year,  the  caveator  will 
have  notice ;  and  he  may  renew  his  caveat  from  year  to  year. 
The  description  of  the  invention  in  the  caveat  need  not  be  so 
technically  precise  as  in  a  specification,  but  it  must  enable  the 
examiners  to  judge  whether  there  be  an  interference,  if  a  subse- 
qaent  application  is  filed. 


•257dd  •SECTION  IV. 

WHAT  HAT   BE  SUBJECT  OF  A  PATBHT. 

The  language  of  the  statute  in  the  passage  above  quoted,  in 
which  it  describes  the  things  for  which  a  patent  may  be  granted, 
is  much  the  same  as  in  the  older  statutes.  And  every  word  of  it 
has  passed  repeatedly  under  adjudication. 

The  invention  must  bo  "  new, "  But  it  is  obviously  impossible 
here,  as  indeed  in  most  of  the  questions  arising  under  our  patent 
laws,  to  find  precise  and  technical  rules  which  always  answer 
the  question.  Our  notes  will  show  the  adjudication  on  this 
question,  (g) ' 

(g)  A  machine  u  taii  to  b«  new  tn  the  Um,  J.,  "  h  otteu  a  nice  qneMion  to  de- 

aaoM  of  the  pxteat  law  when  it*  princi-  cide.    The   safest  gnide  to  accnrac;  is 

plea  or  mode  of  operation  ue  diserent  making  the   diatinctioii  ii,  to   axcertaia 

from  BDT  pTerioiuly  kiiuwD.    And  "by  what  la  the  reeolt  to  be  obtained  by  the 

the  princ'jples  of  a  machine."  eaya  Jndge  diecovaiy ;    and  whatever  is  esaentia]  to 

Story,  "is  not  meant  the  oriffinaJ  elemen-  that  object,  independeot  of  the  mere  form 

tary  principles  of  motion  which  philoso-  autl  proportions  of  the  tiling  used  for  the 

phy  and  science  have  discovered,  bnt  the  purpose,   may  KeoeraJly,   if   not   nnirer- 

modta  optraai/i,  the  peculiar  manner  or  sally,   be  cunEiJered  as  the  principle  of 

device   for   priKlncing   any    piven    effect,  the  invention,"      Treadwell  e.  Bladen,  4 

If  the  same  effects  are  prodnced  by  two  Wash.  706.     A  mere  clianfce  in  the  fonn, 

machinei  bv  the  same  mode  of  operation,  praportiona,  or  material   of  an  exiating 

the  principles  ot  each  are  the  same.     If  machine,  will  not  constitnte  a  new  inven- 

the  aame  effect*  are  prodnced,  bat  by  Uon,  unless  a  new  effect  is  thereby  pro- 

combiniitions    of    machinery    operating  dnced.     Winaus  v.   Denmead,   15   How. 

SQbgtantiailv  in  a  different  manner,  the  341;  Lowell  u.  Lewis,  1  Mass.  190;  Many 

principles  are  different."     Whittemore  i:  v.  Ju^er,  I  Blatcbf.  306  ;  Dixon  v.  Mayer, 

Colter,  I  Gall.  478;    Barrett  u.  Hall,   1  4  Wash.  71  ;   Davis  l'.  Talmer,  2  Brock. 

Haas.   470;    Foote  r.   Silaby,  1  Blatchf.  310;  Holchkiss    r.  Greenwood,  II  How, 

450 :   Roberta  i;.  Ward.  4  McLean,  M6 ;  S4S.    Kor  does  the  substitntion  of  a  mb- 

Ficts  r.   Wcmble,   2  Fiah.  26  ;   Latta  v.  chnnical  eqnivalent  conatitnte  an  inven- 

Shawk,  1  Fish.  465.    "  What  constitulea  tion.    See  note  (i),  infra, 

form,  and  what  principle,''  aays  Wathing-  When,  however,  tbe  loventioo  coDiiata 

1  A  patent  is  jirimS  fnirit  evidence  oF  novelty  and  ntility  aa  af^nat  an  intrinKer. 
Lehnbeoter  r,  Holttmna.  10!i  U.  S.  94.  Where  an  iiTventor  presented,  with  no  obliga- 
tion of  secrecy,  a  pair  of  corset-atecla  to  a  lady  friend,  who  Dsed  them  for  eleven  years, 
it  was  htid  [Milter,  J.,  dissenting),  that  he  could  claim  no  paient.  at  there  had  been  a 
public  nae  ot  the  article.    Egbert  v.  Lippmau,  101  U.  S.  333.  —  K. 
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It  most  not  be  merely  the  application  of  an  old  inven- 
tion  *  or  means  or  method  of  operation  to  a  new  use.  (i)  •  257  ee 
That  may  enlarge  the  nse  of  a  thing,  but  does  not  make 
it  a  new  thing.  If  a  part  of  what  is  claimed  is  not  new,  and  that 
pert  is  severable  from  the  residue  which  is  new,  the  statute  pro- 
vides for  a  disclaimer  by  the  patentee  of  that  part  of  his  claim, 
leaving  the  patent  valid  as  to  so  much  as  was  new.  The  cases 
have  determined  many  interesting  questions  concerning  the  impor- 
tant subject  of  disclaimer,  as  our  notes  will  show,  (t)     A  reissue 

to  »  new  cambinat[oD  of  parta  iu  the  Mine  old  macbiaaiy  lued  Co  curl  hsir,  it  does 
owchiiie,  or  for  a  combitiatlon  of  mii-  not  strike  me  that  the  patent  is  mainCaiD- 
diinee  to  produce  s  cetUia  effect,  in  able.  He  who  prodaces  an  old  result  by 
tither  case  it  w  immateTial  whether  the  a  new  mode  or  process,  ii  entitled  to  K 
elemenia  of  the  combination  are  new*  or  patent  for  that  mode  or  process.  But  he 
old.  Back  v.  Hermance,  1  Blatcbf.  404  ;  cannot  have  a  patent  for  a  result  merely 
Barrett  r.  Hall,  I  Moss.  4T4  ;  Le  Rov  v.  withont  osing  some  new  mode  or  process 
Tatham,  S2  How.  132 ;  Hove;  v.  Ste-  to  produce  it"  "  In  order  to  escape  the 
Tens,  I  Wood.  &  M.  309 ;  Many  v.  Sizer,  objection  of  a  double  use,"  says  Mr. 
I  Fish.  327;  Potter  e.  Holland,  1  Fiali.  Cartis,  "it  is  neceasary  that  the  new 
33T.  Bat  where  an  old  machine  is  im-  occasion  or  purpose,  to  which  the  ose  uf 
pioTed  by  the  addition  of  new  elements,  a  known  thing  is  applied,  should  not 
A  patent  is  valid  only  for  the  improve-  merely  be  analogous  to  the  former  oco- 
ments,  and  the  claim  must  not  cover  the  siooH  or  purposes  to  which  the  sBine  thing 
whole  machine.  Whitney  r.  Emmett,  has  been  applied.  When,  therefore,  the 
B«ld.  314 :  Kvans  n.  Eaton,  7  Wheat.  480;  principle  is  well  known,  or  Che  applica- 
Whittemore  b.  Catler,  I  Onll.  4S0 ;  Mood;  tiun  consists  in  the  use  of  a  known  thing 
r.  Fiske,  2  Mass.  IIS.  So,  in  a  patenC  Co  produce  a  particnlac effect,  the  qneaCion 
for  a  composition  of  maCter,  it  ts  noC  will  arise,  whether  Che  effect  is  of  itself 
Deeessary  that  ever;  ingredient,  or  even  entirely  new,  or  whether  the  occaaioD 
that  any  one  infp^ient.  ahonld  have  only  upon  which  the  particular  effect  it 
been  nnnsed  before,  for  Che  purpose  spe-  produced  is  new.  Jf  Che  occasion  only  is 
cifled,  provided  the  combinadou  be  sab-  new,  then  the  use  to  which  the  tmag 
■tantian;  new.  Byan  o.  Goodwin,  3  is  applied,  is  simplr  analogous  to  what  it 
Snmn.  514.  had  been  before.  BuC  if  Che  effect  itself 
(k)  Thas,  in  Losh  c.  Hbkub,  1  Webst,  U  new,  Chen  there  are  no  known  analo- 
FaL  Caa.  905,  it  was  lie/d,  that  Che  appli-  gone  nses  of  Che  same  thing,  and  the  pro- 
cation  to  railway  carriages  of  a  kind  of  cess  may  constitute  such  an  art  as  will 
wheel  previously  in  nse  on  common  car-  be  the  snhjecC  of  a  paCenC."  See  also, 
riagea,  woald  not  support  a  patent.  So  Ames  v.  Howard,  1  Snmn.  4S7  :  Bean  n. 
in  Howe  D.  Abbott,  2  Sloiy,  190,  where  Smallwood,  2  Story,  411  ;  Hotcbkisa  v. 
the  pateatee  claimed  as  his  invention  a  Greenwood,  11  How.  266;  Phillips  f.Patfe, 
process  of  curling  palmleaf  for  mat-  24  How.  164  ;  Bray  c.  KarCshoni.  1  cTif.  ' 
tneaes,  &c.,  and  it  appeared  that  horse-  S3B;  Brooks  v.  Aston,  8  El.  jk  Bl.  47B ; 
bkir  had  long  been  prepared  for  Che  same  SCeiner  v,  Heald,  6  Exch,  607  ;  Horton  n. 
pntpoBe  by  the  same  process,  Simy,  J.,  Habon,  IS  C.  B.  (n.  s.)  437 ;  App.  IG  id. 
said.  "Tlie  application  of  an  old  process  HI;  Harwood  i.  G.  N.  R.  K.  11  H.  L.  C. 
to  mannfactare  an  article  to  which  it  had  f>54.  Nor  can  a  patent  be  taken  for  a 
never  before  been  applied,  is  not  a  pat-  particular  nse  of  a  known  machine,  al-  . 
•ntable  invention.  There  mosc  be  some  thongh  the  plaintiff  be  the  flrst  to  dis- 
aew  process,  or  some  new  machinery,  cover  the  benefit  of  snch  ose.  Tedey  b. 
Baed  to  produce  the  remit.  U  tbe  old  Easton,  3  C.  B.  (k.  s.)  706 ;  RalMon  v. 
niinning  machine  to  spin  flax  were  now  Smith,  II  H.  L.  C.  293. 
bsC  applied  Co  spin  cotton,  no  man  conld  (i*)  Statute  1870,  g  M.  "  Whenever 
hold  a  patent  to  spin  coClon  in  that  mode ;  through  inadvertence,  accident,  or  mis- 
BDch  less  the  ri^t  Co  spin  cotton  in  all  take,  and  wiChonC  any  trandulent  or  de- 
modes,  although  he  bad  invented  none,  ceptiie  intention,  a  pHtentee  has  claimed 
As,  therefore,  Smith  has  invented  no  new  more  than  Chat  of  which  he  was  the  ori- 
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•257^  is  gTODted  to  the  oiiginal  patentee,  •his  heirs,  or  the 
assignees  of  the  entire  interest,  oq  a  surrender  of  the 
original  patent,  when,  by  reason  of  an  insufGcient  or  defective 
specification,  the  original  patent  is  invalid,  if  the  error  has  not 
arisen  from  any  fraudulent  intention.  But  only  what  is  so  des- 
cribed or  shown  in  the  original  patent  can  be  the  subject  of  a 
reiseua'  The  patentee  may,  however,  have  a  separate  patent  for 
each  distinct  and  separable  part  of  the  invention  comprehended 
in  the  original  application. 

It  must  be  "  useful. '  This  means  that  it  must  not  be  harmful 
and  opposed  to  the  public  welfare.  (/)  Then,  that  it  promises 
some  positive  advantage  ;(&)  and  included  in  this  is  the  implied 
requirement,  that  the  means  employed  do  actually  produce  the 
result  attributed  to  them ;  for,  if  they  fail,  the  invention  would 
be  of  no  use,  or  certainly  not  useful  in  the  manner  the  applicant 
has  asserted.  (0 

which  is   tmly  s       ,       _ 

Tldod  the  same  U  a  mMeVitil  or  snbaun-  ented.  Hall  i 
tial  part  of  the  thing  Dateateil ;  and  any  Unreasonable  delay  in  SliDK  a 
inch  patentee,  his  iisira  or  aMigtu,  when  one  is  necetaary,  is  a  good  defence 
whether  of  Che  whole  or  anj  sectional  to  an  action  or  suit  npan  the  patent. 
Interest  therein,  mav,  on  payment  of  the  What  delay  is  reasonable  is  nsoally  a 
duty  reqnired  by  law,  maVe  disclaimer  of  mixed  qnestiun  of  law  and  fact,  to  be  de- 
■ncb  parts  of  the  thing  patented  as  he  cided  by  the  jnry  onder  the  instmctioni 
ahall  not  chuoee  to  claim  or  to  hold  by  of  the  court,  hut  is  sometimes  a  qnesliOD 
Tirtoe  of  the  patent  or  assignment,  stating  of  law  for  the  conrt  alone.  Feed  v.  Cat- 
therein  the  extent  of  his  interest  in  sncE  ter,  I  Story,  600;  Brooks  r,  Bicknell,  S 
patent;  laid  disclaimer  shall  be  in  writing,  McLean,  449;  O'Reilly  r.  Morse,  IS  How. 
Attested  by  one  or  more  witneises,  and  ISS;  Silthy  u.  Foote,  SO  How.  387;  Singer 
Iflcorded  in  the  Patent  Office;  and  it  shall  v.  Walmsley.  1  Fish.  575;  Parker  o. 
thereafter  be  considered  as  part  of  the  Stiles,  ft  McLean,  G6.  A  disclaimer  af- 
original  specification  to  the  extent  of  the  fects  only  the  interest  of  the  party  who 
InleresC  possessed  by  the  claimant,  and  makes  it.  Wyeth  v.  Stone,  I  Story,  £M ; 
by  those  claiming  nnder  him,  after  the  Potter  v.  Holland,  1  Fish.  327 ;  Smith  e. 
record  thereof.  Bnt  no  snch  disclaimer  Mercer,  1  Peun.  L.  J,  5-11. 
•hall  affect  any  action  pending  at  the  (j)  Lowell  i'.  Lewis,  1  Masa.  186; 
time  of  its  being  filed,  except  so  far  as  Kneass  v.  Schoylkill  Bank,  4  Wash.  IS; 
may  relate  to  the  question  ol  unreason*-  Langdon  v.  De  Groot,  1  Paine,  304 ;  Whit- 
ble  neglect  or  delay  in  filing  it."  By  ney  v.  Emmett,  Bald.  309 ;  Dickenson  ■>. 
--   ■     ■      farther    provided,  that  HaU,  14  Pick,  aao;  Roberts   v.  Ward,  4 

....         ..  ,.  ,         ,._._      ^.        iFJBh.  S98: 

.  C.  Co,  a 

MUnt'fik~Bre"6i>ndjf^r!  his  own.    But  if  a  (1)  Manr  v.  Jngger,  1   Blatcht.   381  ; 

disclaimer  is  oat   filed  before  the  com-  Wilbur  v.  Beecher,  3  id.  137 ;  Bedford  9. 

mencement  of  the  suit,  he  shall  recover  Hunt,  I  Mass.  303 ;  Dunbar  d.  Marden, 

DO  costs;  and  if  he  unreasonably  neglect  13  N,  H.  319. 

or  delav  to  file  a  disclaimer,  he  shall  not  (/)  Manton  r.  Parker,  Dav.  Pat.  Caa. 

be  entitled  to  the  benefits  of  this  section.  837 ;  Roberts   t>.  Ward,  4  McLean,  S65 ; 

See  Hall  D.  Wiles,  a  Blatchf.  198;  Singer  Curtis    on    Patents,  8  S48  ;    O'Reilly    r. 

V.  Walmsler,   1    Fish.   574;    Carhart   n.  Morse,  I A  How.  1 1 9.    The  superior  utility 

Austin,  8  Fish.  B29  ;  M'Cormick  d.  Sey-  of  a  machine,  though  not  uf  itself  ground 

moar,  3  Blatchf.  309,  19  How.  106.     Bat  for  a  patent,  is  often  evidence  of  the  in- 

k  disclaimer  is  necessary  only  where  the  trodactioa  of  tome  new  principle  or  mods 

thing  claimed  without  right  is  a  sobstan-  of  operation.    Many  i>.  Sitet,  I  Fish.  17 ; 

>  See  Mannfactaiing  Co.  v.  CotUb,  103  U.  8.  T8<,  and  mmi  dted.  —  K. 
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*Tbe  words  "art,  machine,  maDufactuia  or  compo-  ' 257 gg 
aition  of  matter  '  have  been  repeatedly  uoder  cousidera- 
tioQ  hy  the  courts.  Btit  the  result  is  only  that,  aa  they  were 
intended  to  embrace  almost,  if  not  quite,  every  poaaible  mode  of 
accomplishing  a  nseful  result  by  physical  means,  so  they  have 
abont  this  extent  in  law.(ffi) 

It  has  been  recently  held  in  England  that  the  use  of  a  new 
material  to  produce  a  known  article  is  not  the  subject  of  a 
patent,  (mm)  1 

One  rule  is  of  great  importance  and  is  always  regarded ;  although 
it  is  not  easy  to  define  it,  and  is  often  of  very  difficult  applica- 
tion. It  is,  that  a  patent  cannot  be  granted,  or  is  void  if  granted, 
for  a  mere  property  or  function  of  matter,  a  motive  power  of  the 
elements,  or  a  physical  law  or  forc«.  But  any  of  these  being 
discovered,  or  a  new  use  of  any  of  them,  the  discoverer  or  inventor 
may  have  a  patent  for  his  mode  or  method  of  applying  it  to  use. 

Hence,  it  is  now  settled,  that  a  patent  may  be  taken  out 
for  '  a  procesa "  What  the  limita  are  to  the  application  of 
this  rule,  it  would  be  difficult  to  determine  in  the  present 
state  of  the  authorities,  which  we  exhibit    in  our  notes,  (n) ' 

Jodvon  r.  Cope,  id.  619 ;  JohnioD  v,  Boot,  to  temperotnre,  and  even   declared    that 

id.  3bl ;  3  Clif.   lOB.    It  the  defendant  the   form   or  shape   of    the   vessel   was 

haa  Died  the  patented   improvemant.  he  immaterial  to  the  effect,  and   might  be 

ia   estopped    bam    denying     its    Dtility.  adapted  to  the    local    ciTcamstancea    of 

Vuce  r.  Campbell,  1  E^b.  483  j  Hajs  v.  aitnatioD.    On  the   trial    it   was   sUeua- 

Snlior,  id.  533.  onelj    nrged  that  the  claim  was  for  the 

(hi)  a  conatmction  eqnall/  broad  has  KC&Bral  priDciple  of  nsing  bot  air  in  the 

b«en  giren  by  the  Engluh  courts  to  the  blast,  independent  of  any  mode  of  mak- 

»oid  "  maniuactnre "   ia  the  Statate  of  ing  the   application,  and   therefore   void 

Monopolies,  on  wliich  the  patent  law  of  as  >□  attempt  to  patent  a  priuciple.     It 

En^uid   rests.     See   Crane   u.  Price,  4  was  held   otherwise.    BaroQ   Parke,   de- 

McN.   &  G.  580  ;    Hill   v.  Thompson,  3  livering  tbe  opinion   of   the  conrt,  stUd : 

HeriT.  636;   BonlCon    v.  Boll,  3   U.  BL  "It  ia  itrj  difficalt  to   distiogniah  this 

463.  speciflcatioa  from  that  of  a  patent  for  a 

(■m)  Rnshton   b,   Crawlej,   L.  B.  10  principle  ;   bnt   after  fnll   coosideration, 

Xq.  5!S.  we    think   that   tbe    plainttH   does   not 

(■}  The  leading  English  case  npon  meteir  claim  a  principle,  bat  a  machine 
this  point  is  Neilsoa  u.  Harford,  1  Webst.  embodjing  a  principle,  and  a  rer;  ralna- 
1^  Caa.  373.  Prior  to  the  plaintiff's  in-  ble  one.  We  think  the  case  must  be 
Tention,  famacea  for  the  mauolaccore  of  considered  as  if,  the  principle  being  well- 
iron  had  been  worked  by  a  blast  of  cold  known,  the  plalntifl  had  first  inrented 
■ir.  He  discovered  that,  bv  nsing  hot  a  mods  of  appljing  it  by  a  mechanical 
•ir  iniit<M>d  of  cold,  a  great  Improvement  apparatus  Co  lumacea ;  and  his  invention 
ia  the  qnalit;  of  the  iron  woold  be  ef-  then  coniisCa  in  this,  —  by  interposing  a 
fseted.  Id  bis  specification  he  merely  receptacle  for  heated  air  between  the 
directed  heating  the  air  on  its  passage  blowing  apparatos  and  the  furnace.  In 
from  the  blowme  apparatos  to  the  fnr-  this  receptacle  he  directs  the  air  to  be 
Dace,  by  pesaing  it  through  a  vessel  arti-  heated  by  the  application  of  heat  exter- 
flei^y  heated ;  bnt  gave  no  direction  aa  nally  to  the  receptacle,  and  thus  he  ac- 

'  Thus  the  snbstitntdon  of  a  known  equivalent  for  one  of  the  elements  of  a  former 
ptTQctnre,  as  a  rigid  for  a  flexible  leather  croas-bar  on  shawl^traps,  is  nut  patentable. 
Crouch  EF.  Roemer,  103  U.  S.  797.  ~K. 

*  See  Tilghman  o.  Proctor,  103  U.  8.  707,  f< 

'-  -n  O'Reilly  e.  Monte,  <uiM.—li, 
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•  257  hh  *  This  procesa  is  the  method  of  reachiog  a  certain  result. 

It  differs  from  a  *  machine ; '  for  a  patent  for  a  machine 

compliihea    tbe  object  of   applfipg  tb«  8  EL  &  Bl.  TTI,  8  H,  L.  C.  S50;  Cartia 

blast,  which  waa  before  of  cold  air,  in  a  on  Patents,  S  141.     In  tbii  coaatxj  the 

heated  state  to  the  fnmace."    And  in  an-  inventor  wonld  Mwrn  to  be  coaflued  within 

other  snit  npon  the  same  patent,  Honse-  mnch  narrower  limits.    Ilina,  in  O'ReillT 

hiU  Co.  D.  Neilaon,  1   Webet.  Pat.   Caa.  o.  Morw,  15  How.  6!,  it  was  conceded  by 

683,    Ixird  Jaitice  Clerk   Hope,    in    hia  the  cooK  that  Che  defendant  in  error  was 

charge  to  the  jory,  said:    "It  is  qnile  the  tlrst  to  applj  electriMnagnetiim    to 

tme   that  a  patent  cannot  be  taken  out  practical    use    lor  telegraphic    purpoaet, 

•olely  for  an  abstract  t>bllo«ophictil  prin-  and  that  he  was  ^oetlj  entitled  to  a  nat- 

ciple,  —  for  initaoce,  lor  an;  law  of  na-  ent  for  the  pacucnlar   procesa    he    had 

tnre,  or  nay  property  of  matter,  apart  from  discoTered  ;   bnt  his  chum  wae  declared 

an;  mode  of  turning  it  to  aceonnt  in  the  void  as  being  for  a  principle.     The  rltita 

practical   operations  of  mannfadnre,   or  on  which  this  decision  was  rendered  waa 

tbe  buainess.  and  arts,  and  ntilities  of  life,  as  follows:   "I  do  not  propose  to  limit 

The  mere  discoTerr  of  inch  a  princifde  is  mvself  to  tbe  specific  machinerv  or  parts 

not  an  iovention,  14  the  patent-law  sense  0/  machinery  oeacribed  in  the  (un^inK 

of  tbe  term.    But  a  patent  will  be  good,  specification  and  claims;    the  essence  (3 

Ihongh  the  subject  of  the  patent  consists  my  invention  being  the  nse  of  the  motive 

in  the  discovery  of  a  f^roat,  general,  and  power  of  the  electric  or  galvanic  current, 

most  comprehensive  principle  in  science  or  which  I  call  electro-magnetiHiu,  however 

law  of  nature,  if  that  principle  in  by  the  developed,  for  marking  or  printing  intel- 

applied  to  anj  special   par-  ligible  choractem,  signa,  or  letters,  at  any 

]hereby  to  eSectnate  a  practi-  distances,  being  a  new  application  of  that 

cal  reanlt  and  benefit'  not  previously  at-  power  of  which  I  claim  to  be  the  flret  ia- 

lained."     And  again  be  says:   "I  state  van  tor.  or  discoverer."    A  majority  of  the 

to  yon  tbe  law  to  be,  that  yon  may  obtain  court  held  this  to  be  a  claim  for  the  nae 

•  patent  for  a  modeof  carrying  a  principle  of  electro-magnetism  for  the  purpose 
into  effect;  and  if  you  suggest  and  dis-  specified,  withoat  r^ard  to  the  meana, 
cover,  not  only  the  principle,  bat  soggest  or  manner,  of  making  the  application, 
and  invent  how  it  may  be  applied  to  a  and  as  each  to  be  unwarranted  by  law. 


tiqo,  or  form  of  the  apparatos,  is  essential,  claim.  Speaking  of  Neilsoa'a  apparatos 
in  order  to  obtain  benefit  from  the  princi-  they  say:  "  L'ndonbtedly  the  principle 
pie,  then  yoa  may  take  yonr  patent  for  the  that  hot  air  will  promote  the  ignition  of 
mode  of  carrying  it  into  effect,  and  are  not  fuel  better  than  cold,  was  embodied  in  this 
under  the  nec^saity  of  confining  yoarmlf  machine.  But  the  patent  was  not  sap- 
to  one  form  of  apparatus."  This  ruling  ported  because  this  principle  wasembodied 
waa  afterwards  sustained  by  the  Honee  of  la'it.  H«  would  nave  been  eqnally  en- 
Lorda,  though  the  case  was  revetsed  upon  titled  to  a  patent,  if  be  had  invented  an 
another  point.  To  the  suae  effect  are  improvement  in  the  mechanical  arrange- 
the  observations  of  Baron  Alderton  in  menta  of  the  blowing  apparatus,  or  in  the 
June  p.  Pratt,  1  Webst.  Fat.  Cos.  146 :  furaoce,  while  a  cold  cnrrent  of  air  waa 
"  You  cannot  take  out  a  patent  for  a  still  used.  But  hii  patent  was  anppoited. 
principle;  you  may  take  ODt  a  patent  for  because  he  had  invented  a  mechanical 
a  principle,  coupled  with  the  mode  of  apparatus  by  which  a  current  of  hot 
carrying  the  principle  into  effect,  pro-  air,  instead  of  cold,  could  be  thrown  in. 
Tided  you  have  not  only  discovered  the  And  this  new  method  was  protected  by 
principle,  bnt  invented  some  mode  of  car-  his  patent.  The  ioterpoeition  of  a  heated 
lying  It  into  effect.  But  then  you  most  reeeptade  in  any  form,  waa  the  novelty 
start  with  some  mode  of  carrying  >t  into  he  mventod."  J'anti/,  C.  J.,  thus  sums 
effect;  if  yon  have  done  that,  then  jon  up  the  provigioua  of  tbe  acta  of  Con- 
ate  entitled  to  protect  yonraelf  from  all  gresa  relating  to  patents :  "  Whoever  dia- 
other  modes  of  carrying  the  same  princi-  coven  that  a  certain  nseful  result  will 
pie  into  effect,  that  being  treated  by  tbe  be  produced  in  any  art,  machine,  mann- 
]nrj  as  piracy  of  yonr  original  inven-  factore,  or  composition  of  matter,  by  tbe 
tion."  And  this  ia  at  this  day  the  law  use  of  certain  means,  is  entitled  to  a 
of  England  on  this  point.  See  BoviU  r.  patent  for  it;  provided  he  specifies  tbe 
Eeyworth,  7  El.  &  Bl.  TS4:  Booth  v.  Ken-  means  he  oaes  in  a  manner  so  full  and 
naid,  1  Horl.  &  N.  S2T ;  Seed  b.  Biggins,  exact,  that  any  one  skilled  in  the  KiNKe 
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covets  *  DOthiag  but  that  very  machine.     But  the  "  pro-   *  257  it 
cess"   may  be  one  which  may  be  carried  out  by  a  variety 
of  machines.     And  if  the  "  process  '   be  effectually  covered  by 
the  patent,  it  will  prevent  this  use  of  any  of  those  machines; 
but  not  any  other  use  of  them,  (o)    And  it  would  seem  that  one 

to  which  it  Bppertaiiu  can,  bj  niiiiK  the  44;  Smith  v.  Downuig,  I  Fiih.  M;  Det- 

iMua  he  ■pecifiea,  without  any  addition  mold  v  ReevM,  1  Fish.  1S7 ;  WiDtetmate 

to,  or  Bobtraction    from   them,   produce  v.  Rediugton,   1   Fiih.  S39 ;    Morton   v. 

pndMlj  the  resnlt  be  d«ectibee.  If  tbis  N.  Y.  Ey«  aod  Ear  Infirmary,  5  Blauhf. 
cauioc   be   done   bj   the   meaiu   he   de-    US,  a  Fish.  330.    Nor  is  a  potent  valid 

mibee,  the  patent  is  void.  If  it  can  be  for  a  mere  effect  or  reaalt,  apart  from 
done,  then  the  patent  confen  on  him  the  the  means  by  which  it  is  prodaced. 
■zclnsive    right    to   nse    the    means    he    Whittemore  s.  Catter,  1  Gal.  480;  Carver 

■peciflM  to  piodace  the  reeolt  or  effect  d.  Hyde,  16  Pet.  519  ;  Coming  a.  Barden, 

M  deacribes,  and  nothmg  more.      And  it  IS    How.  3GS;   Bnrr  r.  Cotrperthnait,  4 

makea    no    difference    m    this    leapect,  Blatchf.  1 63 ;  Sickles  e,  The  Falls  Co.  4 

whether  the  effect  is  produced  by  cbemi-  BlatcM.  &08. 

cal  agency  or  combination ;  or  by  the  {o)  The  distinction  between  a  pioceM 
application  of  discoveries  or  principles  and  a  machine  is  thns  set  forth  by  Grier, 
in  oatDtal.  philosoph;-,  known  or  tin-  J.,  in  Corning  ti,  Barden,  15  How.  S53. 
known,  before  his  invention  ;  or  by  ma-  "A  process  to  nuiiiini  is  not  made  the  sab- 
chioerv  acting  altogether  npon  mechani-  iect  of  a  patent  in  onr  act  of  Congress. 
cal  principlea.  In  either  case,  he  most  It  ia  inclnded  nnder  the  term  'nsefal 
describe  the  manner  and  process  as  above  art.'  An  art  may  require  one  or  more 
mentioned,  and  the  end  it  accomplishes,  processes  or  machinee  in  order  to  produce 
And  any  one  may  Uwfnlly  accomplish  a  result,  or  manufacture.  The  term  loa- 
the same  end  without  infringing  the  chiue  indades  every  mechanical  device, 
patent,  if  he  nsea  means  substantially  or  combination  of  mechanical  powers  and 
oiQerent  from  tbeee  described."  So  in  devices,  to  perform  some  function,  and 
Le  Boy  r.  Tatham,  14  How.  15S.  The  produce  a  certain  effect  or  resnlt.  But 
patentee  had  discovered  that  lead  recently  wheu  the  result  is  produced  by  chemical 
Mt  would,  nnder  heat  and  preasnre  in  a  action,  by  the  operation  or  appUi^ion 
cluee  veseei,  reunite  perfectly  after  a  of  some  element  or  power  of  nature,  or 
separation  of  its  parts,  and  had  uplied  of  one  snbetiuice  to  another,  snch  modes, 
his  discovery  to  the  manufacture  of  lead  methods,  or  operations  Eire  called  pro- 
|>ipe.  It  was  held  that  he  was  not  en-  cesses.  A  new  process  is  osually  the 
titled  to  a  patent  for  this  oewly-discov-  result  of  discovery ;  a  machine  of  inven- 
ered  property  of  lead,  bnt  that  he  was  tiou.  The  arts  of  tauniug,  dyeing, 
entitiM  to  a'  patent  for  the  process  of  making  water-proof  cloth,  vulcanizing 
ntking  lead  pipe  by  means  of  this  prin-  india-rubber,  melting  ores,  and  namerous 
dple,  and  thU  he  was  bound  to  describe  others,  are  usually  carried  on  by  pro- 
hs  process  fnlly  in  his  epeciflcation.  ceeses  as  distinguished  from  machiuea. 
The  wngnage  of  the  court  wonld  indicate  One  may  discover  a  new  and  useful  Im- 
that  in  this  case  also  the  inventor  would  provement  in  the  process  of  tanning, 
be  limited  to  the  process  described.  It  dyeing,  &c,  irrespective  of  any  particular 
*aa  held,  however,  that  the  patentee  had  form  of  machinery,  or  mechanical  device; 
claimed  the  macbinery  employed,  and  and  another  may  invent  a  labor-saving 
tbe  ded^on  re«ted  on  the  question  of  its  machine,  by  which  the  operation  or  pro- 
aorelty.  See  tame  case,  22  How.  13a.  cess  may  he  performed ;  and  each  maybe 
Both  these  cases  were  decided  by  a  l>are  entitled  to  his  patent.  As.  for  instance, 
maioritj  of  the  court.  Judges  Nelion,  A  has  discovered  that,  by  exposing  india- 
Wafue,  and  Gritr  dissenting,  and  Judge  rubber  to  a  certain  degree  of  heat,  in 
Cartit  not  sitting,  he  having  been  of  mixture  or  connection  with  certain  me- 
connaaL  See  Wyeth  v.  Stone,  1  Story,  taliic  salt*,  he  can  produce  a  valuable 
lT3i  Blanchard  v.  Sprague,  3  Story,  164  ;  product  or  mannlscture;  he  is  entitled 
Stone  B.  Blanchard,  3  ^nmn.  535 ;  Earle  to  a  patent  for  his  discovery  as  a  procem 
■.  Sawyer,  4  Mase.  6  ;  Sickles  d,  Borden,  or  improvement  in  the  art,  irrespective  of 
3  Blatchf.  535  ;  Foote  i'.  Sihiby,  2  Blatcbf.  any  machine  or  mechanical  device.  B, 
lU ;  Burr  v  Dnrrea.  1  Wall.  SSI ;  Evans  on  the  contrary,  may  invent  a  new  fnr- 
r.  I^ton,  Peters,  C.  C.  341 1  Smith  n.Elv,  nace,  or  stove,  or  steam  apparatus,  bv 
ft  McLean,  91 ;  I'arker  v.  Hulme,  1  Fish,  whidi  the  process  may  be  earned  on  witb 
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•257jy'  •patent  may  embrace  both  the  new  process  and  the 
new  product,  when  the  result  of  a  new  process  is  a  new 
manufacture  or  composition  of  mattei.  (oo)  It  is  also  held  that 
two  patents  may  be  issued  to  the  same  person  one  for  the  pro- 
cess, and  the  other  for  the  result  of  the  process,  (op) 


OF  INTEBFEBEKCK 

When  each  of  two  or  more  persons  claims  to  be  the  first  inven- 
tor of  the  same  thing,  an  "  interference"  is  declared  to  exist 
between  them.  Then  a  trial  is  had  before  the  examiner,  aa  to 
which  of  them  was  actually  the  first  inventor.  And  there 
*  257  kk  may  be  an  interference  although  one  of  the  parties  *  has 
already  obtained  a  patent ;  because,  although  the  commis- 
sioner cannot  cancel  a  patent  which  has  been  issued,  he  may  give 
a  patent  to  him  whom  he  finds  to  be  the  first  inventor,  and  thns 
place  them  in  an  even  position  before  the  public  and  the  courts. 
£ut  two  inventors  or  patents  do  not  interfere  unless  they  claim, 
wholly  or  partially,  the  same  invention,  (oy) 

mnch    BariDg  of   labor  ani  expenoe   of  is  one  which  requires  the  qm  of  old  mecb- 

foel ;  and  he  will  be  entitled  to  his  patent  aoEsm,  care  mast  be  taken  not  ta  claim 

for  his  machine,  as  an  imprOTement  In  the  mechanism  itself  aa  the  sabject  of 

the  art.    Yet  A  conld  not  have  a  patent  the  patent.    Thiu  in  Kay  v.  Manhall,  t 

for  a  machine,  or  B  for  a  proceu;   but  M/.   &  Cr.  373,  the    plaintiff    had   djts- 

each  wonld  hare  a  patent  for  the  means  covered,  that  by  macerating  flax  before 

aod  method  of  prodncing  a  certain  result  spintiing,  the   BpiDning-rolters   conld    be 

or  effect,  and  not  for  the  reenlt  or  effect  placed  much  nearer  together  than  when 

produced.    It  is  for  the  discovery  or  in-  dry  flax  was  used,  and  thereby  a  much 

vention    of    some    practical    method    or  stranger  and   finer  thread   be  produced. 

means  of  producing  a  beneficial  result  or  The  real  inveotion  was  the  new  procew 

effect  that  a  patentis  granted,  and  not  for  of  spinning  with  wet  flax  instead  of  dry  ; 

the  result  or  effect  itself.     It  is  when  but  the  inventor  t«ok  out  a  patent  for  a 

the  term  process  is  used  to  represent  the  new  maehinr,  and  there  being  no  norelty 

means  or  method  of  producing  a  rennlt,  in   the  mechanism  employed,  his  patent 

that  it  is  patentable;  and  it  will  include  was  declared  void.    See  also  Le  Roy  e. 

all    methods   or    means   which    are   not  Tatham,  U  How.  1 56. 
effected    by    mechanism    or    mechanical         (oo)  Goodyear  o.  Railroads,  a  Wall.  Jr. 

combinations."    See  Whitney  b.  Emmelt,  360;  Goodyear  b.  Wait,  3  Fish.  348. 
Baldwin.  312;   Howe  v.  Abbott,  S  Story,         (op)  Rubber  Company  o.  Goodyear,  9 

190;  Goodyear  d.  Railroads,  S  WaU.  Jr.  Wall.  788.  _  

360  ;  French  v.  Rofcera,  1  Fish.  133  ;  Smith 
V   Downing,  I   Fiab.  64 ;   Crane  v.  Price, 
Webrt.  Pat.  Cse.  411.    When  the  process 
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SECTIOIf  VI. 

OF  INTBINGEK EHT. 

The  patent  gives  to  the  patentee  the  exclusive  use  of  the  thing 
patented,  for  seventeen  years.  If  any  other  peraon,  within  that 
period,  makes  an  adverse  nse  of  it  (and  any  nse  of  it  without  the 
patentee's  consent  is  adverse),  this  is  an  infringement  of  the  pat- 
entee's exclusive  right,  (or  which  he  has  an  adequate  remedy.  Q)) 

The  question,  What  is  an  infringement  of  a  patent  right?  is 
the  great  question  of  patent  law ;  and  often  one  of  great  difficulty, 
for  many  reasons.  It  is  not  easy  to  separate  what  is  matter  of 
law  in  the  question  from  what  ia  matter  uf  fact  To  decide  the 
qnestion  of  fact  aright,  often  requires  a  thorough  acquaintance 
with  the  laws  of  mechanics,  and  with  various  branches  of  natural 
science.  And  judges  and  experts,  to  say  nothing  of  juries,  often 
encounter  questions  in  patent  cases,  both  sides  of  which  are  so 
strongly  supported,  that  either  seems  impregnable,  were  it  not 
that  the  other  is  as  much  so.  What  bett>er  instance  of  this  can 
be  given,  than  a  case  in  England,  involving  very  large  pecuniary 
interests,  and  turning  entirely  upon  the  question  of  infringement, 
wherein  an  eminent  judge  trying  the  case  at  Nisi  Frius, 
held  *  that  there  was  no  infringement ;  then,  of  six  *  257 II 
judges  in  the  Exchequer  Chamber,  four  held  that  there 
was  an  infringement ;  then,  when  the  House  of  Lords  asked  the 
judges  of  England  for  their  opinion,  seven  held  that  there  was  an 
infringement,  and  four  that  there  was  not ;  and  finally  the  House 
of  Lords  decided  that  there  was  no  infringement  ?  (j) 

We  shall  endeavor  to  give  some  general  rules,  or  principles, 
which  may  be  of  ose  to  those  who  have  to  consider  this  difKcult 

(p)  It  ii  Bftid,  how«Ter,  tbat  the  mak-  nnese  in  ehe  mannbctnra  of  Bteel.    De- 

iii^  r^   ft  machiDe    in«rel;  for   philoao-  fandant  made  use  of  oxide  of  manganew 

final  experiment,  or  {or  tbe  pnrpuw  of  ud  coal-tar.  the  materials  of  whicli  the 

uceitaining    iti   inffldeuc}'    to    prwlace  carburet  of  maDganeBe  ih  made,  and  it 

itf  dcacribed  effecta,  is  Dot  an  infrinji^e-  wa«  qaoleoded  that  in  this  proceHB  thue 

nwnt.    Whittemore  D.  CnCter,  I  GalL  433;  iDgredientg  became   converted    into   the 

PoppeiihaQaen    d.    Falke,  2    Fiih.    ISI  ;  carbnret  before  the  iron    was    changed 

JoDM  I.  Pearce,  Webet.   Pat.   Caa.   129.  to  steel,  bat   the  scientific   evidence  on 

—  Bat  see  Wataon  n.  Bladen,  i  Wash,  this   point   vas   very    conflicting      The 

i^-     With  these  exceptions   the  qnes-  final   decision    of    the   House  of   Lords 

tieti  of  infringemeat  is  ODe  irrespectiie  tested  on  tbe  groond,  that  at  the  date  of 

ot  motiTe.      i^rker  v.  Hnline,  1  Fish  54.  tbe  patent  the  ingredients  of  tbe  carbnret 

(q)  L'nwin  e.  Heath,  13  H.  t  W.  S83 ;  of  manganeiie  were  not  known  to  be  an 

11 C.  B.  sn ;  s  H.  L.  C.  SOS.    Tbe  pat-  equivalent  tor  the  carbnret  itself. 
«U  was  In  Uie  DM  of  csrbniet  of  man- 
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question ;  placing  in  our  notes  the  cases  which  illustrate  or  -which 
qualify  these  rules  or  principles. 

There  must  be,  to  coaatitute  an  infringement,  a  copy  of  the 

patented  article ;  and  it  must  agree  with  that  article  in  principle 

and  in  action  and  effect  (r)    No  device  of  language,  and 

*  257  mm   no  avoidance  of  what  may  seem  to  be  a  direct  *  conb-a- 

dictiou  to  the  description  and  claim  of  the  patent,  will 
necessarily  prevent  the  interfference  complained  of  from  being  an 
infringement  The  statute  requires  that  the  patentee  shall  give 
in  his  specification  a  description  of  his  invention  "  in  full,  clear, 
concise,  and  exact  terms';  and  it  i» plain  that  this  means  that 
the  patentee  shall  be  limited  by  his  own  specification ;  for  bis 
description  cannot  comply  with  this  requirement,  if  he  may  go 
beyond  it  to  find  something  which  the  defendant  infringes.  («) 

(r)  WintuB  V.  Denmead,  IS  How.  330 ;  all  the  elemeiita  of  the  combiostion  most 

Odiurne  v.  Winkle/,  Z  Gall.  S3  ;  Howe  b.  be  einplujed,  or  at  least  Hnbstantial  eqniva- 

Abbott,SStorr,  190;  Parlcei  f.  Hawonh,  lenu  for  them.   If  ooe  or  mora  be  omitted 

4  McLean,  370;    Brooka   r.   Bickoell.   3  there  in  no  iufriugement.    Prontv  d.  Rng- 

HcLean,  SSO  ;  Rich  i.  Lippincott,  1  ('ish.  rlae,  )  6  I'et.  336  ;   KtimpeoD   v'  B.  &  S. 

I.    Bat  in  order  to  congutote  an  iufriaf^  U.  R.  Co.  10  How.  aid ;  Kames  t>.  Godfnr, 

ment,  it  is  not  neceBsarr  that  the  device  1  Wall.  7S;  Seymourr.  OBhorne,  II  Wall. 

complained  ol  shonld   imitate    the  pat-  SIG;    Dodge  c.  Card,  i  Fish.   116;  M<v 

enCed  machine  in  evarv  respect,  or  even  Cormiek  v.  Manny,  6  Mcl^eao,  539.    And 

thai  it   Bbonld  reisenible  it  in   form  or  where  an  element  h  omitted  in  the  d&- 

cxternnl  appeaiance.  provided  it  he  sob-  fendant'a  device,  the  plaintiff  will  not  b« 

atantially  the  same  in  principle  and  mode  permitted  to  itaow  that  nuch  element  ia 

of  operation.    Smith  t'.  Higgine,  1   Fish,  nseleaa.      Vance   n.   Campbell,   1   Black. 

537;   Judaon    i>.    Cope,   id.   619;   Union  4ST. 

Sogar-KeBoery  V.  Mathiewin,  a  Fish.eoO;  (i)  Act  ISTO,  S  16.  See  Sickles  r. 
Caboou  V.  King.  1  CJif.  59^;  Blonchard  Gloucester  Man.  Co.  1  Fiah.  SSS ;  Joha- 
V.  Beers,  a  Blatchf.  415;  Barrett  v.  Hall,  eon  f.  Root.  id.  361;  Rich  r.  Lippincou, 
1  Mass.  447;  Wveth  «.  Stone,  1  Story,  a  Fish.  1;  Dixon  n.  Mover,  4  Waah.  73. 
873  ;  DixOD  c.  irfoyer,  4  Wash.  68 ;  Boot  "  The  specification,"  says  Slory,  J.,  "  haa 
0.  Bali,  4  ftfcLean,  177.  But  if  hy  the  two  objects;  one  to  make  known  tha 
change  of  form  or  propKirtion  a  new  manner  of  constmcttng  the  inventioo  bo 
effect  ia  prodaced,  there  ii  no  infringe-  as  to  enable  artisans  to  make  and  nee  it, 
tnent,  as  the  change  is  not  merely  of  and  thus  give  the  pnblic  the  fnll  benefit 
form,  but  of  nrincipla  alio.  Winaoa  r.  of  the  discovery  after  the  expiration  of 
Denmead,  15  How.  330;  Many  v.  Jagger,  the  patent.  The  other  object  is,  to  put 
1  Blatchf.  3SG ;  Davis  v.  Palmer,  S  Brock,  the  public  in  poasession  of  what  the  pftrtr 
310;  Aiken  c.  Dulan.  3  Fiih.  187.  And  claims  as  his  own  invention,  ao  as  to 
where  several  distinct  improvements  are  ascertain  if  he  claim  anything  that  is  in 
claimed  in  one  patent,  the  ase'of  one  of  common  use,  or  already  known,  and  to 
them  alone  will  constitute  an  infriiise-  gnard  agaiost  prejudice  or  iujary  from 
ment.  Moody  v.  Fiske.SMass.  IIB;  Em-  the  use  of  an  invention  which  the  patty 
erson  v.  Hogg,  S  Blatchf.  I.  Nor  can  may  otherwise  innocently  suppose  not  ui 
the  defendant  embody  in  hbi  machine  be  patented.  Evans  r.  ^aton,  7  Wheat, 
the  patented  inventions  of  the  plaintiff,  434.  Accordingly,  if  the  description  fails 
nor  entitle  himralf  to  use  them,  by  add-  to  distinguish  clearly  betneen  what  ia 
ing  improvements,  or  new  inventions  of  new  in  the  alleged  invention  and  what  ia 
his  own  or  of  others,  thereto.  Carr  n,  old,  or  if  the  terms  of  the  patent  are  so 
Rice,  1  Fish.  198;  Colt  p.  Masa.  Arms  obscure  or  doubtful  that  the  court  can- 
Co.  id.  108 ;  Howe  d,  Morton,  id.  £>S6 ;  not  determine  what  is  the  particular  im. 
McCormick  v,  Takott,  20  How.  405;  provemenl  claimed,  the  patent  will  be 
Foster  D.  Moore.  I  Curt.  379;  Woodworth  void  for  uncertaJntv.  Lowell  f.  Lewis, 
V.  Rogers,  3  Wood.  &  M.  155  To  con-  1  Masa.  1S8;  Barrett  c.  Hall,  id.  ISS; 
■titute  an  infringemeiit  of  a  combioatiou,  Ames  v.  Howard,  1  tinmn.  4SS ;  Uorey  t^ 
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And  it  is  eqaally  plain,  that  nothing  mu8t  be  judged  an  infringe- 
ment which  is  not  clearly  bo;  for  the  public  have  aii  undoubted 
right  to  the  whole  ground  not  certainly  occupied  by  the  apecifi- 
cation,  for  any  ambiguity  or  omission  by  the  patentee  is  his  own 
fault,  and  he  must  bear  the  consequences.  It  would  be 
very  difficult  to  call  that  an  "infringement,  which  did  *2577ui 
not  certainly  include  some  essential  thing  which  the 
patent  certainly  included  becaus«  it  is  expressly  mentioned 
therein. 

The  patent  gives  to  the  patentee  the  exclusive  right  "  of  mak- 
ing, using,  and  vending'  the  invention.  It  is  therefore  an  in- 
fringement of  this  right,  to  make,  or  use,  or  vend  that  invention. 

If  the  article  be  a  machine,  it  is  the  whole  machine.  He  only 
is  an  infringer  who  completes  the  article,  and  not  a  mechanic  or 
laborer  who  makes  parts  of  it(u)  So  a  sale  of  the  materials  of 
the  machine,  or  of  the  parts,  severally,  is  no  infringement,  unless 
it  be  a  sale  of  the  parts,  severed  from  each  other,  and  in  succes- 
sion, with  intent  that  the  purchaser  shall  put  them  together  and 
so  procure  the  whole  machine.(r)  And  if  a  sheriff  sells  the  mate- 
rials of  a  machine,  as  materials,  and  a  purchaser  buys  them  and 
pnts  them  t<^ether  to  make  the  machine,  it  is  he  and  not  the 
officer  who  is  responsible.  And  it  has  been  held,  that,  when  the 
patent  is  for  both  process  and  product,  both  being  new,  a  sale  or 
use  of  the  manufactured  article  is  itself  an  infringement  (w) 

Generally,  if  the  article  patented  is  a  thing  produced  in  a  par- 

StoreiM,   3  Wood  &  H.  30  ;   Sarrooor    ciall?  the  patentee  ma/  have  ezpreBMd 

«.  OBboFiie,  1 1  Wall.  Ml ;  Wintennnte  o.  hinuelf.  Hugg  v.  Kmergon,  6  Huw.  479  ; 
lUdingtoQ,  1  Fiih.  S39 ;  Langdon  c.  De  Grant  d.  Havmotid,  6  Pet.  218  ;  Turrill  e. 
Oioot,  1  Paina,  207.  And  the  description  Mich.,  &c.  R.  R.  1  Wall.  491 ;  Imlaf 
miut  bi>  BQtflciently  clear  and  specific  to  n.  N.  &  W.  R.  R.  1  Fiah.  340 ;  Potter  v. 
citable  one  ekilled  in  the  art  to  which  the  Holland,  1  Fish.  -183  ;  Kjan  d.  Goodwin, 
inrentiou  relates,  to  pat  it  in  practice  3  Samn.  320.  And  "  in  determiniug  tbe 
withont  fnither  instruction,  and  withont  snfficiency  of  the  patent,  the  whole  instra- 
the  exercise  of  kdj  iDTentire  poirer  of  ment  —  that  is  tbe  patent,  embracing  the 
his  own.  Singer  b.  Walmstey,  1  Fish,  apecidcation  and  drawings  —  istobetaken 
BU;  Wajne  o.  Holmes,  3  Fish.  SO;  Gray  together,  and.  if  from  these  the  nature 
V.  James.  Pet.  C.  C.  401 ;  Brooki  n.  Bick-  and  extent  of  the  claim  can  be  perceived, 
nell,  3  McLean,  260  ;  Davoll  v.  Brown,  1  tbe  coort  is  bunnd  to  adopt  that  interpre- 
Wood.  t  M.  56.  Bnt  old  and  well'known  tation  and  give  it  foil  oSect."  Parker  v. 
taachinerj  with  which  the  patented  de-  Stiles,  S  McLean,  54 ;  Earle  v.  Sawyer, 
vice  ia  to  be  connected,  need  not  be  4  Mass.  I ;  Carver  d.  Braintree  Man.  Co. 
ipeciBcally  described.  Page  e.  Ferry,  I  2  Ston-,  432 ;  Jndson  v.  Cope,  1  Fish. 
Fbh.  298:  Emerson  n.  Hogg,  2  Blatchf.  619;  Ransom  c.  Mayorof  N.  Y.  4  Blalchf. 
9  i  Kneass  o.  Schnvlkill  ^k,  4  Wash.  157  \  Pitts  v.  Wemple,  2  Fiah.  la 
U,  On  the  other  hand,  it  is  weU  settled  (u)  Delano  v.  Scott,  Gilpin,  498 ;  Bar- 
that  p*t«ats  are  to  be  coaitrned  liber-  gent  v.  Lamed,  2  Cart.  340. 
ally,  and  not  to  be  rigidly  interpreted.  It  Id)  Sawin  v.  Gnild,  1  GalL  4S4. 
ii  Moagh  if  the  conrt  can  see  what  ia  the  (id)  Goodjeai  v.  lUilroade,  2  Wall  Ji. 
nunre  and  extent  of  the  claim  hj  a  laa-  356 ;  Goodyear  e.  N.  J.  Cent  R.  R.  1 
Bonable  ioterpretadon  of  the  langnace  Fish.  626 ;  Goodyear  c.  Providence  Rab- 
used,    however   imperfectly   or    inartHl.  beiCo.  2  Clif.  351. 
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ticular  and  specified  way,  the  p&tent  will  cover  both  the  article 
and  the  process  by  which  it  is  made,  and  either  may  be  iofiinged. 

It  must  always  be  remembered  that  the  question  whether  a 
certain  article,  or  product,  or  process,  is  an  infringement  upon 
another  certain  article,  or  product,  or  process,  is  the  question. 
Are  they  the  same  or  are  they  different?  Again,  it  is  not  easy  to 
say  whether  this  means  substantially,  or  essentially,  the  same,  or 
precisely  the  same.  For  although  a  mere  verbal  or  apparent  re- 
semblance would  not  suffice  to  constitute  an  infringement,  yet,  if 
the  article  complained  of  distinctly  interfered  with  the  exclusive 
property  of  the  patentee  as  described  by  him,  it  would  not  he  of 
much  use  to  the  defendant  to  descant  upon  the  similarity  or  dif- 
ference of  the  articles  In  essence  or  in  substance.  If  now 
•257 (»  we  remember  'the  extreme  difficulty  of  all  questions 
involving  identity  or  difference,  and  suppose  them  com- 
plicated, as  they  often  are  in  practice,  with  the  metaphysical 
questions  above  suggested,  we  may  see  how  impossible  it  must  he 
to  subject  such  questions  to  determination  by  a  system  of  positive 
rules. 

As  an  illustration  ot  this,  we  may  refer  to  the  rule,  that  no  one 
can  protect  his  imitation  of  a  patented  article  by  showing  that 
he  had  introduced  a  new  mechanical  principle,  if  this  were  only 
equivalent  to  those  employed  by  the  patentee,  (j;)     But  our  notes 

(t)  a  mechanical  equivalent  hu  been  slenta  is  confiiied  by  the  pateat  lav  to 

defined  B8  "  ench  aa  eunivalent  as  a  me-  those  elementa  whicb  ore  itricdy  known 

ebanic  of  ordinary  ekill  in  che  coDstnic-  as  such  in  the  Bcience  oF  mecbacics.    In 

tiun  of  situilar   tnnFhiaery,  and   haTiog  tha  preMDt  advaoced  BtaM  of  that  science 

the  plaintiff's  apcciflcatiun   and   machiue  there  are  different  Trell-knowti   devices, 

before  him,  could  suhstitnte  in  the  place  any  one  of  which    may  be   adaplAd  to 

of  the  mechanisni  described,  without  er-  effect   a  given   reault,  accordiug  to  the 

peoiive    experiinents.    and    without   the  judgment  of   the  cuiistractor.     And  th« 

exercise  of  his  inventive  faculties."  Hall,  mere  subatitution  of  one  of  these  for  an- 

J,,  in  Bardeu  e.  Cominir,  a  Fish.  493,  and  other  cannot  be  treated  aa  an  invention. 

in  Johnson  v.  Root.  1  Finh.  163,  Sprague,  It  does  not  belonf;  to  the  subject  of  inven- 

J.,  saja:    "The    term  'eqaivalent'  has  tion,  but  of  constructioD,"  See  also  Smith 

two  meanings,  bb  used   in  this  class  of  v.  Ilowning,  I  Fish.  M;  Cahoon  c.  Itinr. 

cases.    The  one  relates  to  the  recnlts  that  1  Clif.  599 ;  THham  v.  Le  Roy,  S  BlatcU. 

are  produced,  and  thu  other  to  the  mech-  4SS.    As  to  the  application  of-  the  doc- 

aniem   by   which  those  results  are   pro-  trine  of  mechanical  equivalents  where  the 

dttced.    Two  things   may  be  eouivaleot,  invention  is  only  an  improvement  on   a 

that  is.  the  one  equivalent  to  the  other,  known  machine,  see  McCormick  c  Tal- 

as  producing  the  same  result,  when  they  cott,  tO  How.  40S;  Singer  v.  Walmdey, 

are    not    the   tame   mechanical    means,  I    Fish.   958;    Seymoar  !>.   Osborne,   II 

Mechanical  eqaivalenta  are  spoken  of  as  Wall.  555.    The  same  principle  applies 

different   from  equivalents  that   merely  to  the  use  of  "  chemical  equivalents "  in 

pTodace  the  same  result.     A  mechanict^  patents  for  a  process  or  a  composition  of 

equivalent.  I  suppose,  as  generally  nnder-  matter,  bnt  it  is  held  that  the  snbstitutol 

aU)od,  is  where  tne  one  may  be  adopted  article  must  have  been  knownuaa  eqaiv- 

instead  of  the  other,  by  a  person  skilled  alent  for  the  other  at  the  date  of  the  origi- 

in  the  att,  from  bis  knowledge  of  the  art,"  nal  invention.   Byam  r.  Fair,  1  Cnrt.  SI13 ; 

InF<»(«ri>.Moore,  1  Cnit.391.(^urfi't,  J.,  Allen  n.  Hontw,  6  HcLean.SOS;  Unwln 

says:  "I  do  not  think  the  doctrine  re-  c.  Heath,  5  H.  L.  C.  M5. 
specting  the  use  of    mechanical    etjniv- 
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will  show  that  he  would  be  a  very  acute  man  who  could  certainly 
discern,  or  a  very  bold  man  who  would  certaiuly  asseit,  what  is 
meant  by  *  a  mechanical  equivalent.  * 

A  purchaser  of  a  patented  article  may  repair  it  ae  long  as  it 
will  lest ;  but  must  not  make  a  new  one  under  the  [vetence  of 
repair,  uw  infringe  another's  patent  (xx) 


•SECTION  VII.  *257pp 

OF  THE  EIGHTS  OP   A   PURCHASER  OF  AN  IHTEEK8T   IN   A   PATENT. 

The  owner  of  a  patent,  whether  he  be  the  original  inventor  and 
patentee,  or  an  assignee,  may  himself  assign  and  transfer  his 
right,  in  whole  or  in  part(^)  Conditions  or  limitations,  which 
form  a  part  of  the  contract  of  sale  or  transfer,  are  obligatory  on 
both  parties,  and  may  be  such  as  the  partien  agree  upon.     But 

(ix)  Aiken  n.  Hanchester  Print  Works,  transteTred  to  him  ia  writing,  or  oralljr, 

S  Clif.  433.  «  l^u  or  different  interest  than  either  the 

(g)  Act   1870,  i  SB :   "  Every  patent,  interedt  in  the  whole  patent,  or  an  undi- 

M  any  innreet  therein,  ihall  tie  assign-  Tided  part  of  sach  whole  interest,  or  an 

able  in  law.  by  aa  instrament  in  writing,  exclnaive  sectional  intereet."    Per  Ingtr- 

and  the  patenue,  or  hiR  assigns  or  legal  *Ul,  J-,  in  Potter  v.  Holland,  I  Fish.  333. 

MpreaeDtativea,    mfty,    in    like    manner  So  Brooks  v.   Bmn,  S  Storr.  Hi  \  Sny. 

grant   and    convey    an   excliuive    right  dam  v.  Day,  3  Blatchf,  30 ;  Blanchard  v. 

■Oder  his  patent  to   the  whole  or  any  Eldridge,  1  Wall,  Jr.339.    Anossignment 

qwciSed   part  of  the  United  States ;  and  may-  be  made   before  the  issuiag  of  the 

Mid  aanignment,    grant,  or  conveyance,  patoot,  Gayler  o.  Wilder,  10  How.  493; 

■hall  be  void  as  ansinst  any  subsequent  Hathbone  a.   Orr,   B  McLean,   131  ;  and 

pnrchaaer  or  mortgagee  for  a  valuable  maycoverfntureimprovemants.    ^'esmith 

conrideration  withoni  notice,  nnlees  it  ia  v.  Calvert,  I  Wood.  &  M.  41.    The  pro- 

ncorded  in  the  I'atent-Offlce  within  three  vision  aa  to  recording  a  transfer  does  not 

miDths   from  the   data   thereof.    There  apply  to  a  mere  license.    Brooks  d,  Byam, 

aie  three  classes  of  persons  in  whom  the  3  Story,  543  ;  Stevens  u.  Head,  9  VC.  177. 

Bat«ntee  can  vest  an    interest  of  some  As  to  the  rights  of  joint  owners  of  a 

Und  in  the  patent.    They  are  an  assignee,  patent,  it  la  settled  that  such  joint  owners 

a  grantee  of  an  excloaive  sectional  right,  are  not  ipto  facta  partners.     Kinsman  v. 

and  a  licensee.     An  aswgnee  is  one  wlio  Parkbuiat,  \%  How.  SS9 ;  affirming  s.  c.  1 

has  transferred   to  him   in  writing   the  Blatchf.  72.    And  it  has  been  held  that 

whole  interest  of  the  original  patent,  or  each  has  the  right  to  make  and  use,  and 

an  nndivided  part  of  Bach  whole  interest  to  license  othns  to  make   and  use,  the 

in  ovary  portion  of  the  United  States,  thing  patented,  withont  arconntability  to 

And  no  one.  nnlees  be  has  sncb  interest  the  other.     Cleem  v.  Brewer,  2  Curt.  234. 

transfened  to  him,  is  an   assignee.     A  And  sncb  appeara  to   be  the  Uw  at  this 

graatae  is  one  who  has  transferreil  to  him  day.  notwithstanding  the  case  of  Ritts  v. 

In  writing  tbe  exclusive  right  nodec  the  Hall,  3  Blatcbf.   201.  where  it  wa«  held 

IMtont,  to  make  and  use,  and  to  grant  to  that  one  joint  owner  mi^jht  sue  another 

Mhus  to  make  and   nen,  tbe  thing  pat-  for  infringement  in  respect  of  the  former'* 

•Med,  within  and  throngbont  someepeci-  nndividea  interest  in  the  patent  for  the 

fted  pan  <h  portion  of  the  United  Stales,  articles  sold  bj  the  hitter.    See  an  able 

Such  right  must  he   an    ezclnsive  sec-  criticism  of  this  case  in  Curtis  on  Patents. 

''"  ~'     right,    exdnding    the    patentee  §  189. 
lom.    A  licanaae  is  one  wlio  haa 
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questions  bave  arisen  as  to  the  rights  of  a  purchaser  where  they 
are  not  limited  or  restrained  by  speciGc  agreement 

One  of  these  is  as  to  the  right  of  the  purchaser  to  profit 

•  257  ?j  by  *  the  renewal  or  extension  of  the  patent    The  weight 

of  authority  leads  to  the  conclusion,  that  he  who  holds 
the  whole  interest  in  the  patent,  by  assignment,  before  the  ezten- 
sioQ,  will  not  hold  it  after  the  extension,  unless  something  in  the 
instrument  of  assignment,  or  in  the  special  act  granting  the 
extension,  gives  to  the  purchaser  this  right  (z) 

Another  question  is,  bow  far  the  exclusive  right  to  use  or  sell 
to  he  used  the  article  within  a  specified  territory  extends.     On 
this  point  it  is  held,  that  an  assignee  holding  may  sell  the  arti- 
cles within  the  territory,  to  persons  who  buy  to  sell  it 

•  257  rr   "  abroad.    Under  this  ruling,  a  limitation  of  the  territory 

[z]  The  Act  of  1836.  9  IS,  t&enacted  tec  how  broad  or  how  exclnsive  the  ». 
In  Act  of  1870,  S  67.  provide*  that  "the  gignment  had  been  under  the  original 
benefit  of  the  eitetirioii  of  a  patent  shall  term.  See  also  Bloomet  d.  McQuewan, 
extend  to  the  asaigneea  and  graiiteea  of  14  How.  3M) ;  Chaffee  i;  Bofiton  Belting 
the  right  to  lue  the  thing  patented  to  the  Co.  S2  How.  317  ;  Bloomer  r.  Milliiigen, 
extent  nf  their  intereBt  therein,"  The  1  Wall.  340.  In  R.  R,  Co.  v.  Trimble,  the 
GOUBtructiomi  given  to  this  daaae  have  assignment  was,  "  for  all  alterations  and 
been  verj  conflicting;  and  perhape  the  improvements  on  the  same  from  time  to 
trae  meaning  cannot  be  deemed  fnllf  get-  time."  And  it  ntn,  "  to  the  fall  end  of 
lied  even  now.  In  the  Circuit  Conrt  it  the  term  for  which  lectere-patent  are  or 
was  held  bj  Slor^,  J.,  that  this  clanse  did  may  be  granted."  Hrld,  bj  the  Snpreme 
not  enlarge  the  rights  of  the  grantee  ot  Conrt  of  the  United  States  (Bradlty,  J., 
assignee  tu  nse  the  thing  patented,  be-  dissenting),  that  the  legal  title  of  a  pat- 
roQu  the  interest  originally  granted  ;  that  ent  the  patentee  obtained  for  an  iinprove- 
if  that  interest  was  by  its  natnre.  or  by  a  ment,  which  was  extended,  passed  to  the 
just  iDterpretation  of  the  terms  of  the  as-  assignee,  with  the  extension.  In  Wilson 
signraent,  limited  to  the  original  term,  v.  Kouseeau,  the  patent  in  question  was 
the  assignee  could  have  no  interest  in  the  for  a  machine ;  bat  in  Day  u.  Union  Rnb- 
reneweifterm;  but  thatif,  bytheoriginal  berCo  3  Blatchf.  497,  it  was  Air/cj,  that 
usignment  or  ETant,  any  interest  in  the  the  terms  of  this  section  permitted  the 
renewed  term  had  been  conveved  to  the  assignee  to  continne  the  use  of  '■  the  thing 
assignee  or  grantee,  the  statute  carried  patented,"  whether  the  patent  were  for  a 
into  effect  the  intent  of  the  parties,  and  machine  alone,  or  for  a  process,  or  a  ma- 
tarnnl  the  equitable  right  of  tne  assignee  chine  to  be  used  in  snch  process,  or  for  a 
to  an  interest  in  the  renewed  patent  into  process  alone,  and  whether  the  identical 
a  legal  title,  Woodworth  p.  Sherman,  machinery  used  by  sach  assignee  wm  in 
8  Story,  171.  A  similar  view  was  ex-  existence  before  the  renewal  of  the  pat- 
pressed  by  McLean,  J.,  in  Brooks  v.  Bick-  ent  or  not.  But  sea  Woodn.  Mich.  Sonth. 
nell,  4  McLean,  66  But  in  Wilson  u.  R  R.  3  I''ish.  464 ;  Jenkins  e.  Nicholaou 
RoDssean,  4  How,  6B2,  a  majority  of  the  Pavement  Co.  1  Abb.  U.  S.  A67  ;  Chase  r. 
Snpreme  Conrt  held  that  the  benefits  of  Walker,  3  Fish.  Pat.  Cas.  ISO ;  Hodge  b. 
the  renewal  were  extended  by  this  section  Hudson  River  R,  R.  Co  6  BlatchT  65. 
' >-  —  " -,r  grantoee  of  the  right  That  a  general  asaignment  of  ao  interest 


to  use  the   patented  machine  as  were  in  In  a  patent  gives  the  assignee  ...  

the  use  thereof  at  the  date  of  the  renevtal.  in  the  renewal  beyond  the  right  to  uso 
and  that  such  persons  have  the  right  to  the  thing  patented,  nnleas  the  terms  of 
continne  the  nse  of  eni:h  patented  ma-  the  assignment  embrace  the  renewed  pat- 
chine  during  the  renewed  term  to  the  ex-  ent,  see  Phelps  e.  Comstock,  4  McE,eBa. 
tent  of  their  intermt,  whether  one  machine  S.'ift;  Gibson  v.  Cook,  3  Blatchf.  146; 
or  more  ;  but  that  the  right  thus  conferred  Clam  t>.  Brewer,  3  Cart  53a  By  }  63 
was  onlr  the  right  to  ate,  not  to  make  or  of  the  Act  of  1870,  extensions  are  to  be 
sell,  or  license  others  to  make  or  sell:  and  granted  hereafter  only  on  patents  isaned 
that  snch  right  was  not  exclnsive,uo  mat-  prior  to  March  2, 1861. 
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would  seem  to  be  of  less  effect  than  it  vas  intended  to  have. 
If  a  man  in  a  county  in  Xew  York  bought  the  right  to  make 
and  sell  a  patented  haj-cutter  in  that  connty,  he  could  not  him- 
self sell  Uiem  elsewhere.  But  he  might  establish  his  manu- 
factory, and  make  them  in  any  quantities,  and  sell  them  to  any 
peraoDS  who  bought  to  sell  them  again  in  any  part  of  the  country. 
It  would,  howeyer,  undoubtedly,  be  within  the  power  of  the 
parties  to  restrain  or  enpprese  this  right  as  they  chose,  by  specific 
agreements  to  that  end.  (a)  ^ 

If  a  note  be  given  for  a  patent,  proof  that  the  patent  was  void 
or  the  invention  wholly  ineffectual  is  a  good  defence.  But  if  it 
can  be  used  and  efTectually  applied  to  useful  purposes,  it  is  no 
defence  that  the  use  is  not  profitable  from  the  ezceaaive  consump- 
tion of  power  hy  the  machine,  (aa) 


SECTION  VIII. 

OF  THE   BIGHTS  OF  A.  FUBCHA8EB  OF  A   FATENTXD  ABTICLB. 

Such  a  purchaser  has  the  right  to  use  the  article  as  he  pleases, 
or  neglect  to  use  it  But  he  cannot  copy  it  and  make  another ; 
not  even  if  he  loses  the  one  he  bought,  by  accident,  aa  by  fire,  (b) 
He  may  certainly  repair  it;  but  to  what  extent?  The  answer 
most  be,  ao  long  and  so  far  as  he  only  repairs  it  (c)  In 
this  way,  he  may  keep  it  in  being  and  in  *  use  long  after   "  257  sb 

[a)  See  pott,   next  sectfon   knd  caMe  machfiie,  but  maj  baild  Miothet  if  the 

then  cited,  wpedallf  in  tiot«B  (if)  and  first  is  worn  out  or  deMrored.     Wood- 

(/).  worth  0.  Cnrtis,  3  Wood.  &  M,  fi26  ;  WU- 

(ao)  Null  c.  Lnll,  103  Mau.  GO.     See  rod  e.   StoUey,  4  McLean,  337.     In  the 

abo  Hulow  V.  Pntnam,  134  Mass.  353.  lattai  caee,   he  bae  parchoaed  only  the 

(i|  Wilson  V.  Simpeon.  9  How.  123.  risht  t«  ow    the    apeciflc    machine,  and 

<r)  ChaSee  r.  Boston  Belting  Co.  S3  when  that  ia  destroyed  his  right  is  Kone 

Bow.  333;  Bicknell   n.  Todd,  S  McLean,  with  it.    Bnt   where  a  knitting  macliine 

!3S;  Wilson  D.  Simpeon,  9  How.  123.     In  and  the  needles   nsed  in  it  were  covered 

this  respect  there  ia  a  marked  diffeieoce  by  separate  patents,  it  was  held,  that  when 

between  the  rights  conferred  by  agraotto  the  needles  were  worn  out  the  pnrchseer 

make  and  nse  a  machine,  and  those  aris-  had  oo  right  to  manafactnre  others  to 

ing  from  a  sale  of  the  machine  itself.    In  replace  them,  although  the  needles  were 

tlie  [ormer  case,   the   pnrchaaer  buys  a  essential  to  the  operation  of  the  machine. 

portion  of  the  franchise,  and  is  therefore  Aikin  a.  Manchester  Print  Works,  3  Clif. 

not  cimfined  to  the  nsa  of  a  particular  43i. 

'  Where  the  owner  of  a  patent-right  in  a  machine  assigned  it  for  a  royalty  on  each 
DMchine  sold  by  the  assignee,  the  latter  was  lield  compelled  to  pay  the  royalty  on  all 
■Mcliines  covered  by  the  patent  the  use  of  which  was  sJlowed  by  him.  tbongh  such  ma- 
tUsN  were  not  aotd  bf  him.    Kodgen  u- Torrant,  43Mich.  113.  — K. 
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it  would,  if  unrepaired,  become  useless,  or  fall  in  pieces.  We 
should  say,  that,  if  by  honest  repair,  or  replacement  of  parts 
worn  out,  he  went  on  step  by  step,  until  every  part  of  the  original 
machine  had  gone,  and  all  the  paits  and  pieces  of  the  existing 
machine  were  new,  he  might  raise  the  metaphysical  question 
whether  the  present  machine  were  the  same  that  he  bought ;  but 
ha  would  own  the  present  machine,  provided  that  every  new  part 
had  been  added  as  it  was  called  for  by  way  of  repair,  and  only  so. 
The  line  may  be  an  obscure  one,  but  it  must  be  drawn  some- 
where ;  and  only  where  the  purchaser  passed  beyond  it,  and, 
under  pretence  of  repair,  made  for  himself  s  new  machine,  would 
he  be  in  the  wrong. 

This  question  also  has  arisen.  A  party  buys  and  sells  the 
product  of  a  patented  machine,  knowing  that  the  maker  from 
whom  he  purchases  infringes  upon  the  patent  of  the  patentea 
Is  he  himself  an  infringer  1  The  statute  gives  the  patentee  an 
exclusive  right  "  to  make,  use,  and  vend  the  said  invention. "  It 
is,  however,  held  that  this  is  limited  to  the  machine  itself,  and 
does  not  extend  to  the  product  of  the  machine,  (tf)  Hence  one 
who  knows  that  a  patent  for  a  machine  is  infringed,  may  buy  of 
one  who  makes  and  uses  the  infringing  machine,  the  products 
of  that  machine,  and  may  use  what  he  buys,  or  sell  it  to  be  used, 
without  being  himself  an  infringer.  It  is  obvious  that  this  might 
open  the  door  to  fraud.  An  irresponsible  party  might  be  set  up 
as  the  actual  maker  and  user  of  the  machine,  and  so  as  the  only 
infringer;  while  others,  actually  intended,  only  bought  and  sold 
what  he  made.  But  this  would  be  an  interest  in  the  making  and 
using  of  the  infringing  machine,  which  would  undoubtedly  make 
the  party  holding  the  interest  himself  an  infringer,  (e) 
*  257  tt  When  the  •  purchaser  of  a  patented  article  buys  it  with- 
out restriction,  the  article  or  product  is  no  longer  under 
the  protection  of  the  statute ;  and  he  may  use  or  sell  it  in  another 
territory  for  which  another  person  has  taken  an  assignment  of  or 
a  right  under  the  same  patent  (J)     The  statute  provides  that  one 

(d)  BoTd  D.   Brown,  3  McLean.  398 ;  pnrpow  ot  necnring    the   profits  of  the 

Bovd  K.  McAlpine,  id.  429;  Simpwm  f.  bvisiness  n-ithont  Maumins  the  Tsaponsi- 

WilHon,  4   Hdw.   711  ;  Bootti  i'.  Garelly,  bility  for  the  nse  of  the  inveDtion,  and 

I   Blfitfhf.   aso;    niaoi^h&rd    Goii   Stock  for  the  pnrpose  of  throwiar  the  nsponii- 

Tumine  Co.  r.  Jacobs,  2  Blatchf.  TO.  bilit}-  npoo   C,  who  was  iiisolvenC.  then 

U)  Thns,  4rhere  A  and  B  ureed  with  they  would  be  as  responsible  M  he  wia. 

C  to  pnrchBse  of  the  latt«r  aU  the  lead  Tatham  v.  T^  R07,   C.  C.  U.  S.  Diet,  al 

pipe  he  should  make,  A  and  B  to  famish  N.  Y.  Nflioa,  J.,  cited  and  approved  in 

the  lead  and  ta  pay  C  a  certain  price  for  cose  on  appeal,    Le  Roy   c.  Tatham,  14 

mannfacturing,  and   C  osed  a  machine  How.    Ifil.      See  also    Keplinfcer  n   Da 

which  infringed  the  plaintiff's  patent,  it  Yaang,  10  Wheat.  364. 
WHS  keld,   that  "  if  t^e  agreement  was  (  /)  See  cases  cited  In  note  (r/),  s«pnl. 

only  colorable,  and  en(«t»I  Into  loi  ttie  Also,  Adams  d.  Bnrlu,  C.  C.  U.  S.    ^^ 
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who  purchases  ao  article  of  the  inventor,  or  makes  it  with  his 
consent  before  the  ioveutoi  applies  for  a  patent,  may  use,  or 
sell  to  others  to  be  used,  the  article  so  made,  without  liability 
therefor,  (g) 

A  license  to  use  an  invention  only  at  the  licensee's  "  own 
establishment'  does  not  extend  to  one  owned  by  himself  and 
others.  {^') 


OF  BEUEDIES  AT  LAW. 

The  statute  provides  that  damages  for  an  infringement  may  he 
recovered  in  an  action  on  the  case  in  any  circuit  court  of  the 
United  States,  or  district  court  exercising  the  jurisdiction  of  a 
ciicuit  court,  or  in  the  Supreme  Court  of  the  District  of  Columbia, 
in  tJie  name  of  the  party  interested,  either  as  patentee,  assignee, 
or  grantee.  (A) 

The  statute  also  provides,  in  a  section  which  we  give 
in  a  note,  for  certain  defences  which  may  be  proved  in  trial 
under  the  general  issue,  (i)    If  any  of  these  defences  are  made, 

Itg,  J„  MaM.  nisL  ISTI,    Bloomer  e.  Mil-  ■peeial  matien :   Itt.  That,  for  the  pnr- 

lineer,  1  Wall.  3!i7  ;  Aikin  n.  Manchester  iH)se  of  deceivinf;  tbe  poblic,  the  deacrip- 

T^t  Workii,  a  Clif.  135 ;  Chaffee  t>.  Bos-  tioo  and  Bpeciflcatiun  Bled  by  the  patentee 

tOD  Belt  Co.  2a  How.  317.    And  the  par-  in  the  PatenC-Ofllce  was  made  to  contain 

cbaaer  from  a  licensee    maj  apply   tbe  leni  than  the  whole  tmth  relative  to  his 

Mticle  to  any  purpose   he  pleaiies,  not-  inrention  or  diiieovery,  or  more  than   is 

withstandinK  any  agreenients  between  the  necessary  Co  produce  the  deaired  effect; 

liceDsee  and  the    pateut«e.    See   Metro,  or,   id.   That  he   had   Borreptltionaly  or 

politMl  Wash.  Mach.  Co.  u.  £atle,  2  Fish,  unjustly    obtained    the   patent  for   that 

903.  which  wag  in  fact  invented   br  another, 

(j)  Act  1870,  5  87.    See  McClurg  v.  who  was  using  reasonable   diligence  in 

Kingslaad,  I  Uow.  208.     Bnt  a  purchaser  adnptio);  and  perfecting  the  same;   or, 

from  a  wroog^doer  without  the  inventor's  ad.  That    it   bad   been   patented  or  de- 

kaowled^  or  consent,  or  one  who  has  icribed  in  BOme  printed  publication  prior 

•urreptitionsly  acquired  and  osed  thn  in-  to   his   BuppuHid   iuveotiaa  or  discover/ 

veDtion,  has  no  right  to  use  the  invention  thereof ;  or,  4th.  TbaC   he   was   not  the 

after  the  potent  baa  been  obtuned.    Ken-  original  and  first  inventor  or  discoverer 

dalle.  Wuwor,  21   How  330;  Fierson  v.  of  any   material  and  anbstantial  part  of 

Eagle  Screw  Co.  3  Story,  406;  Hovey  p.  the  thing  mtented;  or  5th.  That  it  had 

SUTeoa,  I  Wood,  t  M.  301.  beeo  in  pnblic  use  or  on  sale  in  this  couu- 

igi)  Bubber  Co.  b.  Goodyear,  9  Wall,  try  for  more  tbon  two  years  before  his 

788.  application  for  a  patent,   or    had    been 

ik)  A<i  1870,  S  59.  abandoned  to  the  public  And  in  notice* 
i)  Act  1870,  j  61.  "In  any  action  as  to  proof  of  previous  invention,  knowl- 
for  infringement,  the  defendant  may  edge,  or  use  of  the  tiling  patented,  the 
[4ead  the  general  issue;  and  having  given  defendant  shall  state  Che  name*  of  pat- 
notice  in  writing  to  the  plointift  tr  hi«  entees  and  the  dates  of  their  patents, 
auomey,  thirty  dayt  before,  may  prove  and  when  granted,  and  the  names  and 
00  trial  any  one  or  more  of  the  fi^lowing  ;e«idencea  of  Ibe  peraont  alleged  to  have 
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*  257  uu  *  thirty  days'  notice  must  be  given.  But  other  defences 
may  bo  made  without  this  notica  As,  that  there  is  no 
infringement;  or,  that  the  patent  ia  invalid,  because  the  patentee 
is  a  person  to  whom  the  patent  cannot  be  granted ;  or  because 
the  invention  is  wanting  in  the  qualities  made  requisite  by  stat- 
ute; or  because  the  patent  is  deficient  or  erroneous  in  some  of 
the  formalities  essential  to  its  validity,  (j) 


OF  BEUEDIES  IN  EQUriT. 

The  statute  gives  the  court  power  "  upon  bill  in  equity  filed  by 
any  puty  a^rieved,  to  grant  injunctions  according  to  the  course 
and  principles  of  courts  of  equity,  '(k)  This  remedy  of 
•  257  w  injunction  is  that  which  is  usually  sought  by  a  •  party 
desiring  to  prevent  a  violation  of  his  right  under  a 
patent.  It  is  a  common  remedy  in  equity,  and  the  rules  of  pro- 
ceeding and  the  principles  which  determine  the  granting  of  an 
injunction,  generally,  are  applied  in  patent  cases ;  and  they  cover 
the  matters  of  pleading,  evidence,  notice,  and  the  like. 

The  injunction  can  issue  only  to  a  party  who  has  a  legal  inter- 
est in,  or  title  to,  a  valid  patent.  And  the  question  has  been 
much  discussed,  When  will  a  court  grant  an  injunction  without 
requiring  that  the  plaintiff  should  first  establish  this  legal  right  ? 
This  question  is  always  addressed  to  the  discretion  of  the  court 
But  while  this  discretion  is  always  exercised  with  a  careful  re- 

inTBDted  or  to  have  IukI  the  prior  Itnowl-  A  mere  reference  to  the  title  a  not  tnS- 
edge  of  the  thine  patented,  and  where  cient.  SiUbv  u.Foote,  U  How.  sa.afBrm- 
and  by  whom  it  nail  been  used ;  and  if  ine  a.  c.  I  Blatchf .  454.  And  it  has  been 
onj  one  or  more  of  the  special  maCten  hda,  that  a  boolt  of  plates  wichont  let- 
alleged  shall  be  fontid  for  the  defendant,  terpren  is  not  a  "printed  peblication" 
jndgmenC  shall  be  rendered  for  him  with  admiaalble  in  evideQce  aader  this  sectiOD. 
coaia.  And  the  like  defences  maj  be  Jadaon  v.  Cope,  I  Fish.  615.  The  notice 
pleaded  in  any  saic  in  e<}nity  for  relief  need  specify  only  the  names  of  the  per. 
against  an  alleged  infringement,  and  sons  having  the  prior  knowledge,  bnt  not 
proofs  of  the  same  may  be  given  npon  the  names  of  the  witnesaea  by  whom  snch 
~  notice  in  the  answer  of  tbe  defend-  knowledge  Is  to  be  proved.  Many  n.  Jmg- 
ind  with  like  effect."    The  defences  ger,  1  Blatchf.  376  ;   Wilton  v.  Railroada, 


r   also    be     I  Wall.  Jr.  ISS.    Otherwise 


leaded    specially.     Grant   v.   Raymond,  seventh  circnit,  Jndaon  f.  Cope.  I   Fish, 

D   Pet.   346;  Evans  r.  Eaton,  3  Wheat.  SIS. 
503.    Where  reference  is  made  to  a  prior  ( /)  Whittemore  u.  Cutter,  1  Gall.  429; 

printed  publication,  it  ahould  be  to  the  Kneass  «.  Schnvlkill  Bank,  4  Waah.  9. 
pan  of  die  work  intended  to  be  relied  on.         {k)  Act  1870,  g  S5. 
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gard  to  the  especial  facta,  circumstances,  and  merits  of  the  case 
before  the  court,  it  is  always  guided  by  such  principles  as  bave 
been  established  by  the  practice  of  the  court  What  these  are  we 
can  beat  show  iu  the  words  used  by  courts  in  leading  cases  pre- 
senting this  question ;  and  these  we  give  in  our  notes.  (/) 

*  It  may  be  added  that  laches  on  the  part  of  the  *  257  ww 
plaintiff,  consisting  in  his  long  neglect  of  his  right,  and 
BO  permitting  another  party  to  go  on  spending  time  and  money  on 

(0  "The  rale  M  to  gnntinff  or  contin-  Amer,  H.  M.  Co.  I  Fish.  330;  l^pao  v. 

■uDg  ininoctiona  in  patent-right  caoaea,"  Nat.  Baok-Dute  Co.,  U  Fish.  195 ;  DuuKbtj' 

«r«  LtaBiit,  J.,  "  is  now  w^  wttled  by  v.  Weat,  3  ¥\ith.  S33 ;  Hnuey  v.  Wbiteij, 

the  modern  naagm  of  the  comU  of  the  !  Fish.  ISO;  Fueter  v.  Moure,  I  Cort.  SSfi; 

United   Suuee.    They  are  now   Kranted  Orrr.  LittMeld,  I  Wood.&M.  13;  Wash- 

witbant  »  previons  trial  at  law,  in  caue  bam  v.   Gonld,  3   Storj,  170;   Brouka  v. 

where  the  ovnier  of  the  patent  ihowa  a  Bicknell,  4   McLean,   12:   Kotth  r.  Ker- 

clear  cue  of  infrin^ment,  and  has  been  ahaw.  i  BlaCchf.  70 ;  Hill  d.  TJiom{iBon,  3 

in  the  poueujon  and  enjojment  of  the  Meriv.  623;  Caldwell  i>.  Van  VlieeaiufFen, 

•zdnriTS  wight  for  a  term  of  yesn  with-  9  Hare,  419  ;  Neikon  v.  Thompeon,  Webst. 

ont  anj   mccsasfal   impeachment  of  ita  Pat.   Can.   S77.     But   where  a  BufHcienC 

TsIiditT.    Such  poaaeaaioD  and  enjOTment,  exclntive  puesewion  is  eatabliBhed  it  has 

aided  by  the  preattmption  Miaini;  from  been  httd,  that  a  donbt  concerning   the 

tb«  pMent  itself,  are  nsnall}^  reganled  m  validity  of  a  patent  will  not  neceaaarily 

(olBcient    tg   warrant    an   injunction   to  prevent  an   injunction.    Sargent  i:  Sea- 

natrain  an  intrinKemsnt.    And  there  ia  Krave,  3  Cnrt.  555 ;   Isaaca  i^.  Cooper,  4 

BO  fixed  mle  as  to  the  lenf(th  of  Ume  the  waah.  1160.    The  principle  that  exclnsive 

poaacMion   and   enjoyment  of  the   right  poaaeaiiiDn  for  a  time  atrengthena  the  t[tle 

under  a  patent  shall  have  continued.     It  of  the  patentee  is  fonnded  ou  the  idea 

mast   be  anfflcient  to  justify  a  nresump-  that,aa  it  isacLaim  of  rightadverseto  the 

tion  in   favor  of   its  validity.    But   the  public,  and   the  public  ac^niesce  in  that 

Cumptiona  in  favor  of  a  patent,  ariaing  claim,  such  acquieiceace  raiaeea  preanmp- 

1  tlM  length  of  time  whicb  hEUi  elapaed  tion  that  the  claim  ia  good.    It  was  hetd, 

•luce  its  iaane,  are  gnativ  strengthened  therefore,  that  where  the  invention  was 

r  tht  fact  that  its   val^dit^  biw  been  one  which  few   penons   would  use,  and 

""      I  and  eostained  by  prior  Jndicial  which  had  not  been  used  in  a  pablic  man- 

\  either  at   law  or  in  equity."  nsr,  no  such   presamption   wonld   arise. 

'.  Mailer,  3   Fish.  465.    And  in  Tappan   b.   Km.   Bank-note  Co.  3   Fish. 

O^  D.  Bge,  4  Wash.  &S4,  WashiHglon,  J.,  195.    And,  on  the  same  principle,  where 

BTs:  "  I  take  the  rule  to  be  in  casea  of  the  plaintiff's  machinee  were  made  nnder 

iniunction  in  patent  casea  that,  when  the  several  distinct  patents,  one  of  which  had 

bill  states  a  clear  right  to  the  thing  pat-  been  repeatedly  sustained,  it    was  htld 

euted.  which  together   with   the  aUegod  that  exclaeive  possession  raised  no  pre- 

tobingement  is  verified    by   affidavit,  if  sumption   of   the  validity  of   the  other 

tb«  patentee  has  been  in  poasoaaion  of  it  patents,  eepeciajij  as  it  appeared  that  a 

by  EiaTiag  used  or  sold  it,  in  part,  or  in  prejudice  had  existed  against  the  plain- 

toe  whole,  the  court  will  gnmt  an  injanc-  tiff  s   machine,   which    it   reqaired   long 

tion,  and  continne   it  antil  the  hearing,  time  and  expense  to  overcome.     Grover 

or  until  farther  order,  without  sending  &  Baker  S.  M.  Co.  i:  Williams.  2  Fish, 

the  plaintiff  to  law  to  try  his  right.    But  133.     Nor  in  an  application  for  an  iniunc- 

if  there  appears  to  be  a  reasonable  dotibl  tion  is  the  court  ijouud  b_v  the  result  of 

•a  to  the  plaintiff's  rif(ht  or  the  validity  a  previous  trial  at  law,  bnt  will  examine 

of  the  patent,  the  court  will  reqnire  the  the  whole  case,  and  grant  the  injuuctiun 

plaiDtin  to  tnr  his  title  at  law."  And  aaya  or  not  according  to  ita  own  judgment. 

Grin-,  J.,  "No   interlocntorv   injunction  Sicklea  it.  Younga.  3  Blatchf.  393;  .Many 

should  iaaue  unices  the  comp^nant's  title  r.  Siier.  1   Fish.  31.    See  on  this  aubisct 

and    the    defendant 'a    infringement   are  of   injtinction.   Hodge   v.    Hudaou   River 

admitted,  or  are  ao  palpable  and   clear  R.  R.  Co.,  6  Blal«;hf.  16S  ;  Morris  d.  Ixwell 

that  the  court  can  entertain  no  doubt  npou  Mannf.  Co.,  3  Fisb.  Pat.  Cas.  6T  ;  Putter 

tba  mbjact."    Parker  p.  Seara,  I  Fish.  93.  v,  Whitney,  id.  77 ;  Brammer  i>.  Jones,  id. 

See  also  Goodyear  b.  N.  J.  Coat.  R.  R.,  1  R40 ;  Goodyear  n.  MuUee.  id.  420 ;  U«id- 

RdL  636;   Huacan  Hair  Mao.  Co.  v.  year  v.  Honaiuger,  3  Fish.  Pac  Gas.  147. 
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what  may  afteTwards  be  declared  an  infrlDgement,  is  always  a 
strong  reason  against  a  temporary  injunction,  (m)  And  wheneTei 
bonds  to  keep  an  account  of  manufacture,  sale,  profits,  etc ,  will 
answer  the  purposes  of  justice  as  well,  or  perhaps,  neatly  as  well, 

as  a  temporary  injunction,   they  are  preferred,  (n) 
"  257  XX       *  The   injunction    sought   for   as   a   permanent   and 

effectual  remedy,  is  a  perpetual  injunction.  This  will 
be  granted  only  on  a  final  heating.  It  may  be  sought  tor  on 
purely  legal  grounds.  But  it  Bought  on  grounds  of  fact,  and  the 
fact  be  denied,  as  if  tor  an  infringement  and  this  be  denied,  then 
the  facts  at  issue  must,  generally  at  least,  be  tried  by  a  jury,  (o) 


(m)  Wjeth  r.  Stone,  I  Story,  !82;  Stoppiof  the  mill  or  atwuu  eoKitie  might 
Union  Man.  Co.  i-.  Lomubocy,  2  Fish,  inflict  irrepa— '■'-  '■-' —  •—  — '■•  — ■ 
9B9;   Cooper  v.  MtUthewi,  S  'Law   Hep.     benaflt  the  ii 


'.  lAiniubarv,  2   Fish,     inflict  irreparable  >»)iur.  but  conld   Dot 
.... —    „    I  ....   ..._      <)eQagt  the  inTenCor.    The  compeuMhtli 

o  him  for  thin  trespam  on  his  rights  is  tba 


spplicatioDB    for  price  of  a  lit^DMi.     The  wronfc  dune  him 

to  restraiii  the  in-  u  Dot  the  tue  of  hii  iavention,  bat  the 

,  atent,"  eaya  Jadse  non-paymaiit  of  a  given  tarn  of  nionej. 

Curtii,  "there  it  much  latitade  for  die-  To  usoe  an  iojunc^tiDn  in  eoch  a  caae, 

cretion.    The  application  may  be  giBut«d  where  neither  preientian  not  protection  ia 

or  refused  aDconditionallr,  or  terme  may  soaght  or  reqnired,  would  be  an  abnsa  uf 

be  imposed  on   either  of   the   parties  as  power.     An  injunction  is  not  Co  be  used  as 

conditions  for   making  or   refosing   the  an  execntion,  or  for  extortion."     Sanden 

order.    And  the  state  of  iitiention  wliete  v.  Logan,  3  Walt,  Jr.  S  Fish.  167.     See 

the  plaintifT's  title  is  denied,  the  nature  also   LiTinnton  v.  Jones,  S  Fish.  SOT  ; 

ci  the   improvement,  the   character  and  Fost«t  u.   Moure,   1   Cort.   379  ;   (>»■   r, 

extent  of  the  intriugemeat   complained  Littlefleld,  1  Wood.  &  M.  13  ;  I)aj  n.  CftO- 

of,  and   the   fomparative    inconvenience  dee,  3  Fish.  9. 

which  will  be  ocmsioned   tu  the  respec-         Bat  where  the  infringement  is  clear, 

tive  parties  by  allowing  or  denying  the  and  the  ri^ht  to  an  iajonction  manifest, 

motion,  must  all  be  cumidered   in  delflr-  the  ininnction  will  not  be  stayed  oo  the 

mining  whether  it  should  be  allowed  or  defendant's  ofFet  lo  keep  an  account,  al- 

refnsed ;    and,   if   at  all,   whether   abso  thaugb  it  may  ociasiun  icrepanible  injury 

lately,  or  upon  some  and  what  conditions."  to  the  defendant,  and  thungh  tbe  latter  ba 

In  this  case  an  account  was  directed  to  be  well  able  to  respond  in  damages.     Sickles 

kept.     InTatham  b.  Ixiwber,  *  Blatchf,  e.  Mitchell,  3  Blatchf.  MS;  Tracy  c.Torry. 

Se,  Ndion,  J.,  Bays  -  "  It  Is  common  in  tbe  S  Blatchf.  S7S  ;  Gibson  o.  Van  Dremr,  1 

caseof  abillSled  foran  infringenient,and  Blatchf,  036;    Forbnsh  v.  Bradford,   SI 

amotion  made  for  a  preliminary  in junc-  Law  Bep.  471. 

tion.  where  the  question  of  jnfriaKement         (a)  This,  Choogh  the  usual  coarse,  ia 

It  manifest,  and  enjoining  the  defend-  not  invariably  so.    Thns  in  Goodyear  b. 


would  produce    serioiw    hardship   or  I>av,  3  Wall.  Jr  883,  Grier,  J.,  says : 

withholi"  =-'•—'■—■-"--■—■■■---'—-<■- 

eping  ai 

accruing,"    "And^titis  is  ^nne  especicOly  swer  denies   tlie  vsJiditv  of  the  patemt, 

where  tbe  defendant   is  merely  uiing  \  withont  sending  the  partiee  to  law  to  have 

patented  machine,  and  the  plaintiS  has  that  auesCion  decided.    But  even  tfaereth* 


derangement  of  his  bnaineis.  to  withhold  is  true  that  in  England  the  chancellor  will 

the  injnnction  on  defendant's  keeping  an  genenJIy  not  grant  a  final  and  pr—  ' — ' 

™  _-..;.,_  ;...   ( —  ''-mages  injunction  in  patent  cases,  when 

ecially  swer  denies   the  va' 


d  perpetual 


Cnted  machine,  and  the  plaintiS  has  that  ijuesCian  decided. 

I  in  the  habit  of  licensing  parties  to  rule  is  not  absolute  or  oniveraal.     It  al- 

make  such  nse  of  it.  as  the  amoant  of  the  ways  rests  on  the  soand  discretion  of  tiM 

licenxe   fee   is  then  the  measure  of  the  court.    A  trial  at   law   is   ordered   by  a 

S'niotUt'sdamagen,     Insnch  acase  Judge  chancellor  to  inform  his  conscience;  not 

riVr  says:    "A  chancellor  who  would  because  either  party  may  demand  it  m  a 

issae  an  injunction  to  stop  a  mill  or  mauu-  right,  or  that  a  Court  of  Equity  is  inooss- 

factorv,  locomotive  or  steam  engine,  be.  pelent  to  judge  of  qoestions  of  fact,  or  of 

cause 'in  their  constrnctioa  some  patented  legal  titles.    In  the  courts  of  the  United 

device  or  machine  haa  been  used,  would  State)',  the  practice  is  by  no  means  so 

Kt  with  mora  than  doubtful  discretion,  general  at  in  £ngland,  oz  m  it  would  be 
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But,  as  in  other  cases,  the  jury  will  be  instructed  b;  the  court; 
and,  if  the  verdict  be  manifestly  erroneous,  it  vill  be  set  aside. 
It  may  be,  however,  that  the  question  of  infringement  may  rest 
upon  the  construction  of  documents,  or  otherwise  on  merely  legal 
grounds,  and  is  wholly  within  the  province  of  the  court 

The  question  whether  an  iniunction  can  be  issued  in  one  coun- 
try for  a  violation  there  of  a  right  under  a  patent  issued  there, 
when  the  violation  is  by  a  foreigner  bringing  with  him  what  was 
lawfully  made  and  used  and  sold  in  the  country  of  the  foreigner, 
has  been  answered  in  England  in  the  afGrmative ;  (p) 
*and  in  this  country  quite  as  positively,  and  we  think  *257yy 
for  better  reasons,  in  the  negative.  ($) 


SECTION  XI. 

OF    DAHAQEa 

The  statute  provides  that  "  whenever  in  any  such  action  (action 
on  the  case)  a  verdict  shall  be  rendered  for  the  plaintiff,  the  court 
may  enter  judgment  thereon  for  any  sum  above  the  amount  found 

han  if  the  tronble  of  tijing  isiaei  at  Isw  tiS  held  »a   American  patent.     On  her 

devolved  npon  a  different  court."    See  arrival  in  BoBiun.  the  masCer  was  sued  for 

SicklM   e.   Glonceeter  Man.  Co.  1  Fish.  iofriDgetaent.      Says   Curtit,  J.,   in    tbo 

S33  ;  Woodwortb  d.  Rogers,  3  Wood.  &  M.  opinion  given  in  the  Circuit  Conrt ;  "  ^'' 


191 ;  Bacon  d.  Jonea,  4  Hy.  &  Cr,  433.  the  particuiani  in  which  vessets  of  o 

(p)  Caldwell    f.   Van   VlieMingea,   9  counttj  aball  be  controlled  or  aSectod  bj 

Hare,  4)5.     In  this  case  an  injunction  the  municipal   lawi  of  another  county, 

wB>    granted    against    the  owners  of   a  white  lying  in  its  portu,  is  n  distinct  sab- 

Datch   veeeel,  forbidding  the  nae,  within  ject  of  leKiBhitioD,  quite  aside  From  its  in- 

EDgliefa  waters,  of  a  certain  screw-pnipel-  lem&l    affairs,  and  to  be  inflnenced   by 

ler  tor  which  the  plaintiff  lield  an  English  considerations  very  different  from  tKosa 

patent.    Vic&Chauc8llor7'iinMr'«decLiion  which  would   determine  the  ^rant  of  a 

reau  on  the  principle,  which  lays  down  monopoly  affecting  the  domestic  trade  of 

broadly  at  the  outset,  that  "tbe  mle  is  the  coontry.    To  say  that  when  Confrresa 

nnireiBBl  that  foreigners  are  in  all  caaes  legislated   respecting  patents,   it   had  in 

■abject  to  the  laws  of  the  conntry  in  which  view  this  matter,  and  intended  to  enable 

they  may  happen  to  be."    The  statute  15  private  citizens  to  interfere  with  the  stmc- 

k  16  Vict.  ch.  t3,  i  26,  passed  since  this  ture  or  equipment  of  foreign  vessels,  seems 

decisioti  was  given,  provides  that  no  let-  to  me  not  sjmimible.    Snch  an  intention 

Ian-|iateQt  granted  after  the  passage  of  may  be  manifested  by  eicpresa  enactment 

that  act,  shall  extend  to  prevent  the  nse  exteudiuK  ita  terras  lo  some  or  all  foreign 

of  any  anrh  Inveutiou  iu  any  foreign  ship  veasela;  it  may  even  be  dednced  from  a 

which  may  be  in  any  waters  wiclnn  Her  law  bnnd  enongh  in  its  Keneral  terma  bt 

"-' — '-'-  ■" — '-■ —  embrace  such  vessels,  and  which,  from  ita 


■"ffi-J 


'.  Dncbeane,  !  Cnrt.  STI,  eubject-matter  and   tbe  mischiefs  t 

I,  19  How.  183.    Tbe  facta  in  this  remedied,   may  fairly  be   considered    to 

caae  were   snbstantially   the  same  as  in  have  been   designed  to  inclnde  such  an 

Caldwell  v.  Van  Vlieasingen,  tupra.     A  exereise  of  power.    Bat  in   making  the 

FlcDCb  vessel  was  rigged  in  France  with  laws  concerning  patents.  Congress   w>b 

gtdls  aimilar  to  those  ^ir  which  the  plain-  legislating  aiio  is'-''-' " 
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by  the  verdict  as  the  actual  damages  snstained,  according  to  the 
circumstancea  of  the  case,  not  exceeding  three  times  the  amount 
of  euch  verdict,  together  with  the  costs,  '(r)  And  another  section 
gives  the  same  power  to  courts  of  equity,  (») 

It  must  be  noticed  that  this  power  applies  only  to  '  actual 

damages ;  *  if   therefore  vindictive   or  exemplary  damages  were 

given,  and  they  might  be  in  a  case  calling  for  them,  especially  if 

the  suit  he  a  second  one  against  the  same  defendant,  (t)  this 

power  of  the  court  would  not  extend  to  them,  (u)     Nor 

*  257  zz    *  would  the  court  listen  with  favor  to  an  application  to 

treble  the  damages  given  by  the  verdict,  unless  malice, 
insufficiency  of  the  verdict,  or  other  epecial  reasona  were 
shown,  (uu) 

By  a  prevailing  rule,  the  damages  in  a  case  of  infringement  of 
a  patented  machine,  are  the  pro&ts  actually  received  from  the 
infringement,  "by  the  debtor,  (v)  But  it  is  not  easy  to  see  why 
the  principle  of  indemnity  should  not  he  applied  here  also,  as  it 
is  almost  universally,  to  measure  the  damages.  And,  on  this 
ground,  we  think  there  should  be  a  due  regard  to  the  damage 
actually  sustained  by  the  plaintiff  from  the  infringement  This 
is  disputed,  however ;  and  in  one  case  bearing  upon  this  subject, 
Mr.  Justice  Story  said :  "  Struck  with  similar  difficulties  in 
establishing  any  general  rule  to  govern  cases  upon  patents,  some 
learned  judges  have  refused  to  lay  down  any  particular  rule  of 
damages,  and  have  left  the  jury  at  large  to  estimate  the  actual 
damages  according  to  the  cireumstances  of  each  particular 
case.     I  rather  incline  to  believe  this  to  be  the  true  course,  "(w) 

(r)  Act  IBTO,  j)  99.  ker  s.  Bsmber,  S  Mcl,«ka,  631  :  Bnrk  r. 
(()  Act  1870,  $99.  Hermance.  1  BIftckf.  398;  Bell  i:  Dan- 
It)  Alden  o.  Dewey,  1  Storj,  388.  ieli,  1  Fish.  373 ;  I'age  d.  Ferrj,  id.  S98  ; 
(u)  StimpwD  V.  The  RwlroadB,  1  W&U.  Wayne  v.  Holme*,  2  Fish.  SO ;  Caae  e. 
Ji.  les.     Id  spite  of  the  dictum  ot  Jndn  Brown,  id.  368. 

Story,  cited  in  the   last  nuts,  it  may  be         (w)  Earle  v.  Sawyer,  4  Mam.  I ;  sod 

doobled  whether  the  jury  were  ever  jna-  see  Pienon  v.  Eagle  Screw  Co.  3  Storv, 

tified  in  returning  a  verdict  for  anything  403 ;  KnesiB  t>.  SchDylkill  Bank,  *  Wuh. 

bat  the  actnal  damagea.     Thoa  in  Sey-  U ;  Hays  v.  Salior.  1  Fish.  53! :  RaoHim 

monr  o.  McCormick,  16  How.  48B,  Gritr,  c.  Mayor  o£  New  York,  I  Fist  !.M.    So 

J.,  layB,  that  "  the  act  coufioea  the  jnry  In  Seymoar  v,  McComiick.  16  How.  480, 

to   the    Bsaeiument    of    actual    damages.  Grier,  J„  says :  "  It  most  be  apparent  to 

The  power  to  inflict  vindictive  or  punitive  the   most  snperfldal  observer  of  the  im- 

daiDBges  is  committed  to  the  discretion  ol  tnense  variety  ot  patents  inned  everv  day, 

tbe  conrt  within  the  limit  of  trebling  the  that  there  cannot,  in  the  nature  of  thinei, 

actual  damages  found  by  the  jnry."     See  be  any  one  rule  of  damages  which  will 

alao,  Slepheiu  «.  Felt,  1  BlatcU.  38 ;  Bnck  equally  apply  to  all  raaea.    The  mode  of 

0.  HerniBDce,  id.  406 ;  Hall   n.  Wilea,   2  ascertainiag  actual  damages  must  neces- 

Blatchf.  201  ;  Pitta  v.  Hall,  id.  S3S.  sarily  depend  on  the  peculiar  nature  ot 

(uu)  Schwarzel    v.  Holenahade, 3 Fish,  the  monopoly  granted.      And,  again:  "It 

Pat.  Cas.  116.  is  only  where,  from  the  peculiar  circum- 

(v)  Lowell    t>.    Lewis,   I    MaM.    189;  stances  of  the  case,  no  other  rule  can  be 

Wilbur  B.  Beecher,  3  Blalcbf.  133;  Fu-  fooad,  that  the  defendant's  proflis  become 

816 


)vGoo'^lc 


CH.   XIII.]  OP  PATENTS.  •257aJ 

At  the  same  *time,  it  must  "be  certain,  from  the  use  of  *  257  ab 
the  words  in  the  statute,  '  actual  damages, '  if  not  for 
other  and  more  general  reasons,  that,  in  the  words  of  an  eminent 
jadge  used  in  declaring  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  a  very  important  case,  "  Actual  damages  must 
be  actually  proved,  and  cannot  be  assumed  as  a  legal  inference 
from  any  parts  which  amount  not  to  actual  proof  of  the  fact,  "(x)  ^ 

tha  diterioD  of  Ibe  plttintifTi  low."    And  and  abore  what  they  (the  plaintiSi)  did 

in  Parker  b.  Holme,  1  Fisb.  44,  Kam,  J.,  in  fact  make  and  m11  ;  and,  if  so,  that  tba 

in  charging  the  JDry,  Biiid:  "  The  damace  jury  might  return  a  verdict   for  actual 

amMteed   shonlc)   be  campenaator;.     Toe  dauiagea  to  thU  amoaat,"    See  also  Pitta 

erit«rioa   is  indemaity.      Ton  ma;  take  c    Hall,   S  Blatchf.   229  ;   Livingatone  v. 

into   consideratioD   the  loss  anstajned  bj  Jonea,  a  Fiih.  107.     Where  the  patentee 

the  plftintifE,  an  jon  mar  likewise  the  pro-  haa  an  eatablished  licenae  fee  for  the  nse 

fit  made  bj  the  defenrJaDt.  .  .  ,  Yon  are  of  hii  invention,  It  is  well  trCtled   that 

to  giva  compensatorr  damaeea,  anch  aa  the  amoauC  of  thin  ia  the    meaante   ot 

mar  indemmfj  tha  plaintiS  for  the  injnr.  actual    damagea.      MoCormick    u.    S^- 

iea  tie  has  sustained.  moor,  16  How.  480;  Hogg  "■  Gmeraon.  11 

In  Goodyear  i>.  Biahop.   a   Fish.   IH,  How.  607;  Sanders  t>.  L^^,  2  Fish.  1ST : 

where  it  appeared  that  ^e  profits  made  Goodyear  v.  Bishop,  S  Fish.  Ift4;  Sickle* 

by  the  defendant   were  very  trifiinK  in  v.  Borden,  3  Blatchf.  539 ;  Clark  v.  Wooa- 

propoKiua  to  those  which  the   pUintiff  ter,  119  U.  S.  333. 

made  on  tbe  same  amonni  ot  goods,  the  {z)  McCormick  v.  Seymour,  16  How. 
jury  were  instmcceit  that  they  ware  to  480;  Whittemore  n.  Cntter,  1  Gall.  431; 
"  examine  tha  evidence,  and  tij  whether  Puppenhanaeti  n.  N,  ¥.  G.  P.  C.  Co.  2  Fish, 
there  was  safflcient  proof  to  aacisfy  them  62;  Burdell  ii.  Denig,  id.  SSB;  SchwarzeT 
that  any  and  how  many  cnstomers  were  i-.  llolenshade,  3  Fiah.  116.  Bnt  the  de- 
diverted  from  tbe  plaintiffs  ti>  the  defend-  feudant  is  aot  accoantable  for  snch  profits 
aDt« ,  whether  the  plaintiffs  were  pre-  aa  he  migtiC  have  made  with  reasonable 
pared  to  sapply,  and  were  prevented  from  diligence.  Livingston  d.  Woorlworth,  1ft 
•applying,  the  articles  macle  by  tbe  de-  How.  SS9 ;  Dean  n.  Mason,  SO  How.  203. 
fenaanta ;  in  short,  whether,  b;  the  com-  It  was  formerly  held  that  the  jury  might 
petition  ot  the  defendant*,  the  pklntiffa  allow,  as  part  ol  the  "  actaal  damages," 
were  limited,  hindered,  checked,  or  inter-  a  reasonable  sum  for  connsel  fees  ;  bnt  it 
fered  with  in  their  bnaiaesa,  or  otherwise  is  now  settled  otherwise.  Teese  c.  Hnnt- 
•ctoally  damaged  to  an  amonnt  eqnal  to  inrton,  33  How.  8 ;  Farker  e.  Hnlme,  1 
the  pruflts  which  tbey  coold  have  made.  Fish.  44 ;  Btancbard  G.  S  Man.  Co.  d. 
if  iney  bad  made  and  sold  the  goods  Warner,  I  Blatchf.  272;  Stimpoon  v.  The 
made  and  sold  by  tbe  defendants,  over  Railroads,  1  Wall.  Jr.  166. 

1  It  was  held  in  Tilghman  v.  Proctor,  135  IT.  S.  136,  that  npon  a  bill  in  equity  for 
infringemant,  if  tbe  defendants  have  gained  an  advantage  by  naing  tbe  plaintiffs' 
inrention,  that  advantage  ia  the  measure  of  tbe  profit*  to  be  accounted  for,  even  if 
ftom  other  caosea  the  bosiness  in  which  the  Inventioo  was  employed  by  the  defendants 
did  not  result  in  profits,  and  if  the  use  of  a  patented  procesa  produced  a  deSaite  saving 
in  tbe  coal  <rf  manofactnre,  tbey  must  acconnt  to  tbe  patentee  for  the  amonnt  so 
nv«d. 
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•267ae  •CHAPTEE  XIV. 

OP  THE  LAW  OF  COPTBIGHT. 

Sect.  L — What  i»  Protected  by  Copyright 

[The  Revised  Statutes  of  the  United  States  §§  4948-4971,  inclu- 
Bive,  and  c.  565  of  the  Acts  of  1891,  26  Stat  at  Large,  1106], 
legulate  the  law  of  copyrights. 

The  subject!)  of  copyright  may  be  a  book,  map,  chart,  dramatic 
or  musical  composition,  engraving,  cut,  print,  or  photograph,  or 
negative  thereof,  or  a  painting,  drawing,  chromo,  statue,  stata- 
aty,  and  of  modek  and  designs  intended  to  be  perfected  as  works 
of  the  fine  arts.  The  copyright  may  be  taken  by  any  one  who  is  a 
citizen  of  the  United  States,  or  a  resident  therein,  and  the  author, 
inventor,  designer,  or  proprietor  of  the  thing  to  be  copyrighted. 

It  is  obvious  that  the  foaudation  on  which  this  law  stands,  is 
very  similar  to  that  of  the  law  of  patents.  The  State  secures  to 
the  holder  the  exclusive  right  to  publish  a  certain  work  for  a  cer- 
tain time.  It  gains  by  this  an  important  and  most  operative 
atimnluB  to  literary  and  artistic  invention  and  labor,  in  all  direc- 
tions. If  there  are  those  who  think,  that,  if  the  motive  of  pecu- 
niary profit  were  entirely  withdrawn  from  all  intellestual  labor, 
as  in  earlier  ages,  the  results  of  this  labor  would  greatly  improve 
in  quality,  all  must  admit  that  they  would  be  much  diminished 
in  quantity.  Nor  does  there  seem  to  be  any  sufficient  reason  why 
the  product  of  this  labor  should  not  be  adequately  paid  for  in 
money,  as  all  other  labor  is,  nor  any  effectual  way  of  securing 
this  except  by  the  law  of  copyright.  It  is  certain  that,  until 
publication,  every  man  has,  at  common  law,  the  exclusive  con- 
trol of  his  literary  productions,  and  therefore  the  exclusive  right 
to  their  first  publication,  (a) 

(a)  Yatei,  J.,   in   Millu  v.  Ta;Ior,  4  hs  hu  certainly  a  right  to  jadge  whether 

Bnrr,  3378,  sayi:  "Ideas  are  free.     But  ha   will   make   them    public,  or  rammit 

while  the  author  canfloei  them   to  hie  them  only  to  the  sight  of  hia  friendB. 

stadj,  ther  are  like  birds  ia  a  cage,  which  Id  that  state,  the  manuscript  is  in  every 

none  but  he  can  have  a  right  to  let  fly ;  ienae  his  ppcoliar  property ;  and  no  man 

for,  till  he  thiulcs  proper  to  emancipate  can  take  it  from  hira,  or  make  anj  use  of 

tbem.  they  are  aniler  his  own  dominioa.  it  which   he  hu  not  anthoriied,  sithont 

It  is  certain  every  man  hu  a  rif;ht  to  being  gailty  of  a  violation  of  his  prop- 

kMp  hii  own  lentimencs  if  he  plwie*;  erty.    And  w  ever;  author  or  proprietor 
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•  The  belief  that  a  man  has  natarally  and  always  a  •  257  ad 
right  to  what  have  been  called  "  the  children  of  bis 

brain,'  led  a  few  ye&n  ago  to  a  determined  effort,  by  antboTa 

and   publishers,  to  establish   at  common   law  a   permanent  and 
exclusive  right  to  their  books.     And  this  effort  found  some  sym- 
pathy even  in  conrts.  (b)    Bat  this  question  is  now  set- 
tled, and  it  is  *  certain  that  no  author  has  any  right  in   *  257  ae 
ax  to  his  work  after  it  ia  published,  which  courts  can 

of  ft  nuunucript  has  a  right  to  determine  by  a  majoiityof  mght  to  three.    "Secood. 

wbether  he  will  poblish  it  or  not,  he  hai  If  the  anthur  hau  inch  right  oririDally, 

■  right  to  the  flret  publication;  and  who-  did  the  law  take  it  nws/  apon  his  print- 

erer    depiiTea    him  of   that   prioritj,  is  iag  and  publishing  anch  birak  or  literary 

E'ltf  of  a  manifeM  wrong,  and  thi  conrC  compoeition  1      Anil  might    any    pereou 

'e  a  right  to  atop  it."    In  the  case  of  afterwards  i«priiiC  and  sell,  for  his  owa 

the  Dnke  of  Qneensborv  v.  Shebbeare,  2  benefit,  snch  book  or    literary  composi- 

S<l«n,    839.  an    mjunctiou  was  grautod  tion,  against  the  will    of  the  anthoiV 

■joaiiut  printing  the  second  part  of  "Lord  This  was  decided  in  the  negatire.   b;  • 

ClaTendon's  lUstoiy,"  bj   one  to  whom  maiorit?  of  seTen  to  four.    "  Third.    If 

the    niannacript  had  been  lent.    And  in  soch  action  wonld  bave  liun  at  cummoa 

Webb  D.  Kose,  an  iDJunction  was  giauted  law,  is  it  taken  away  by  the  ticatate  S 

agaiiiM  the  pablicaCioa  of  the  plaintiff's  Aane  ?     And  is  au  author,  by  said  stat- 

**Pr«cedents   of    Conreyaucing,      which  nte.  precluded  from  every  remedy,  except 

had  been  stolen  from  his  chambers  and  on  the  foundation  of  the  said  statute,  and 

printed.     See  also  Fope  v.   Carl,  2  Atk.  on  the  terms  and  conditions  prescribed 

SU;  Hacklin  n.  Richardson,  Amb.  691;  thereby  1"    This    was  answered    ii>  Che 

I^Dce  Albert  b.  Strange,  1   Hall  ft  Tw.  afflrmatiie,  six  to  five.    This  case  thei«- 

I ;  a.  c.  HcN.  &  Gor.  as ;  Turner  e.  Rob-  fore  decided    that,   although  the  aathor 

inaoD,  10  Ir.  Ch.  H.  510 ;  Oee  t.  Pritchard,  had  a  copyright  in  bis  worlu  at  common 

S    Swauat.   40a ;  Tooson    c.    Walker,    3  law,  even    sAer  pnblicaCiun,   the  statute 

SwaoM.  E73;  Little  v.  Hull,  18  How.  ITO;  had  deprived  him  of  ihat  ri^ht,  and  snb- 

Barilette  d.  Crittenden,  i  McLean,  300;  stitoced  a  limited  privilege  in  its   place. 

Woolaey    b.   Judd,   *  Daer,  379.     This  Snbeequentlv,  in  Beckford  v.  Hood,  7  T.  . 

right  is  recognized  by  a  provision  in  onr  R.  B90,  Lord  Ktnuon  expressed  a  decided 

eopy  right  act,  S  103.  opinion  against  the  exiateace  of  a  com- 

(b)   Whether,   after    publication,    an  mon-law  copyright,  and  Lord  Eilatboroiigh 

anthor   has    an   exclusive   copyright   at  inclined  to  the  same  opinion  in  Cambridge 

common  law,  was  long  a  disputed  ques-  UniTersity  v.  Bryer,  16  ICast,  317.    The 

ticMi  though  DOW  apparently  settled  in  the  qneetiou  has  recently  undergone  another 

aegatiTe.      It  was  ywj  thorongbly  dis-  careful  consideration,  in  the  case  of  Jef- 

cneaed  by  the  Conrt  of  King's  Bench,  in  ferys  v.  Boosey.  4  U.  L.  C.  BIB,  where  the 

the  celabiated  case  of  Millar  d.  Tavbr,  i  majority  of  the    judges   repndiated  the 

Bnrr.   3309,  wher^  Lord   Marnfieid  and  doctrine  of  a  commoa-iaw  copyright,  and 

two  of  the  other  jndgesalSmed  cheright,  afBrmed  the  position  that  the  rights  of 

Jndxe  Yata  alone  duaeating.    The>-  also  authors  depend  entirely  upon  the  statate. 

is/tCtbat  thia  copyright  waa  not  affected  In  the  case  of  Whealon  u.  Feters,  8  Pet, 

by  the  statate  of  Anne    refpUating   Che  5B3,  a  majority  of  the  Supreme  ConrC  of 

matter    of    copyright.     Soon    after,  this  cbe  United   States  were  of  opinion  that 

opinion  was   ovsrraled  in  the  House  of  the  common  law  of  Kagland  did  not  t«c- 

liorda,  in  the  equally  celebrated  case  of  ognize  an  auChor'i  copyright  in  his  works 

Donaldson    o.    Beckett,  4    Borr,  340S,  2  i£er  pnblicaCion;  but  that,  whether  this 

Bro.  ParL  Cas.  139.     In  this  case  Che  fol-  was  so  or  not,  an  anchor  in  this  country 

lowing  qnestioas  were  propounded  to  the  has    no   exclusLve   property  in    his  pnb- 

Kges :    "  t'int.     Whether,   at    common  lished    works,   except    as  given    by    the 

,  aa  anchor  of  any  book  or  literary  Constitution   of   the  United  States,  and 

eonpcaition   had  the  sole   right  of  first  the  laws  of  Congress  made  in  pursnance 

printing  and  publisliing  Che  same  for  sale,  thereof.    See  olstr,  Stevens  u.  Gladding, 

and  might   bring  an  action   against  any  17  How.  4M ;  Clayton  v.  Scone.  3  I'aine, 

pereon  who  printed,  published,  and  sold  383 ;  Scowe  v.  Thomas,  3   Wall.  Jr.  547  j 

the   same   without  his  consent  T  "    This  Dudley  b.  Maybew,  3  Conut.  13  ;  Ree*  >•- 

^ptttioa  they  decided  in  die  afflrmative,  PelUei,  IS  111.  4T9. 
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respect,  except  that  which  is  given  him  by  statute.  It  is 
expressly  held  that  CoQgress,  in  the  statate  of  copyright,  created 
a  new  right,  and  did  not  sanction  an  existing  right  (66) 

The  present  statute  leaves  the  former  law  much  as  it  was, 
excepting  the  important  change  it  makes  in  the  msnner  of  secur- 
ing a  copyright  We  give,  in  our  notes,  the  sections  defining 
what  may  be  the  subject  of  a  copyright;  the  length  of  time  dar- 
ing which  the  copyright  is  in  force;  the  manner  in  which  the 
copyright  may  be  obtained ;  and  what  the  proprietor  must  do  to 
enable  himself  to  maintaiQ  an  action  for  infringement  of  his 
right' 

{bb)  WhaUon  v.  Fet«n,  8   PM.  993,  tapra. 


ae*igatT  or  proprietor  of  »nj  book,  map,  cbiut,  dnunstic  or  mmiol  composition, 
eugnving.  cat,  priot,  oi  phoCoKrsph  or  nentiTe  thei«at,  or  of  s  painting,  dnwiae, 
chromo,  Btatae.  ftsloary,  aud  of  models  or  deri)^  int^Dded  to  be  pecfected  ai  work* 
of  tha  flue  arti,  and  the  executun,  adniinutrators,  or  a»igni  of  aoj  sach  person  ihalj, 
upon  cnrnplyinK  with  the  pniviniutu  of  tttia  chapter,  have  the  note  libertj'  of  printing, 
tepriating,  pahliahiDg,  completing,  copying,  executing,  flnishing,  and  Teading  the 
aame  ;  and  in  the  case  uf  dramatic  composition,  of  public];  perforiiJug  or  representing 
it,  or  causing  it  tu  be  performed  or  represented  by  others  ;  atid  authors  or  their  assigns 
■hall  have  exclusive  right  to  dramatiie  and  trtuslate  any  of  their  works  for  which 
copyright  shall  have  been  obtained  onder  the  law*  of  the  United  !4tates." 

i  4953.  "  Copyrights  shall  be  granted  (or  ihe  term  of  twenty-eight  yean  from  tbe 
time  of  recording  ihe  title  thereof,  in  the  manner  hereinafter  directed." 

S  4951  {as  amended).  "  The  anthor,  inventor,  or  deBignei,  if  he  be  still  liring,  oi 
his  widow  or  children,  if  he  be  dead,  shall  have  the  same  exclnsiTe  right  continued  for 
the  further  terra  of  fourteen  jeara,  npon  recording  the  title  of  the  work,  or  deacrip- 
'  tioD  of  the  article  so  secured,  a  Moond  time,  and  complying  with  all  other  regulations 
in  regard  to  orif^nal  copyrights,  within  six  months  before  the  expiration  of  the  first 
term.  And  such  person  shul,  within  two  months  from  the  date  uf  said  renewal,  caose 
a  copy  of  the  record  (hereof  Co  be  published  inline  or  more  newspapers  printad  in  the 
United  States  for  the  space  of  four  weeks." 

14955.  "  Copyriffhts  shall  be  aaeignable  in  law  br  any  instrument  of  writing,  and 
assignment  shall  be  recorded  in  the  office  of  the  Lilirarian  of  Cougreas,  within 
sixty  days  after  its  execution,  in  default  of  which  it  shall  be  void  as  against  any  sob- 
sequent  purchaser  or  mortgagee  (or  a  valuable  consideration,  without  notice." 

§  4356  (as  amended).  "  No  person  shall  be  entitled  to  a  copyright  nuleM  he  shall 
OD  or  before  the  day  of  publication,  in  this  or  any  (oreign  conatry,  deliver  at  the  offlc« 


right ;  nor  unless  he  shall  'also,  not  later  than  the  day  of  pablication,  deliver  at  f£e 
i^ce  of  the  Librarian  of  Congress,  or  deposit  in  the  mail  within  the  Uaitad  States, 
addressed  to  the  Librarian  of  Congress,  at  Washington,  District  of  ColumUa,  two 
copies  of  such  copyright  book,  map.  chart,  dramatic  or  musical  composition,  engrav- 
ing, chroma,  cut,  print,  or  phocograph,  or  in  case  of  a  painting,  drawing,  statue, 
statuary,  model  or  design  for  a  work  of  tha  fins  arts,  a  photograph  of  the  same: 
pTovidtd,  that  in  the  case  of  a  book,  photograph,  chromo,  or  lithograph,  the  two 
copies  of  the  same  required  to  be  delivered  or  deposited  as  above,  shall  be  printed 
from  tvpe  set  within  the  limits  of  the  United  States,  or  from  plates  made  therefrom, 
or  from  negatives  or  drawings  on  stone  made  within  the  limits  of  United  States,  ot 
from  transters  made  therefrom.  During  the  existence  of  such  copyright  the  importa- 
tion into  the  United  States  of  any  book,  chromo,  lithograph,  or  pbotograph,  so  eopy- 
llghted,  or  any  edition  or  editioiu  tbweof,  or  any  platea  of  the  same  not  nada  fron 
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•The  statute  also  provides  that  the  proprietor  of  •257  a/ 
every  copyright  book  "  shall'  mail  to  the  LibrariaD  of 
Congress  at  Washington,  within  ten  days  after  its  publication, 
two  copies.  And  then  follows  a  provision  which  effectually  pre- 
vents a  question  which  had  arisen  under  analogouB  provisions  in 
former  statutes.  It  fixes  the  penalty  of  twenty-five  dollars  for 
default  in  this  duty;  and  thus  severs  all  connection  between  this 
duty  and  the  validity  of  the  copyright,  leaving  that  unaffected  by 
any  default  in  this  duty,  {d)  ^ 

As  the  title  of  the  book  or  other  article  must  be  deposited  in 
the  mail  before  the  publication,  it  is  important  to  determine  what 
is  publication  in  this  sense.     The  delivery  of  a  lecture  to  an 

(d>  Rev.  Stet.  jg  499S-49S1. 

hpe  iet,  negatiTM  ot  dnwings  od  atone  made  within  the  limita  of  the  United  StaMe, 
ahill  be,  aud  it  is  herebr,  prohibited,  except  in  the  cases  specifled  in  paragraphs  five 
hondred  and  twelve  to  five  hundred  and  sixteen  inclusive,  in  section  two  of  the  act 
entitled, '  Aa  act  to  reduce  the  re venne  and  equalize  the  duties ou  imports  aud  for  other 
pnrposes,'  approved  October  flrat,  eighteen  baudred  aud  ninety ;  and  except  in  the 
rase  of  persons  purchasing  for  use  and  not  for  sale,  who  import  RuMect  to  the  dutj 
thereon,  not  more  than  two  copies  of  such  book  at  any  one  time;  and  except  in  tha 
case  of  newspapers  and  magazines,  not  containing  iu  whole  or  in  part  matter  copy- 
righted under  the  provisions  of  this  act,  nnautboHzed  by  the  author,  which  are  hereby 
exempted  from  prohibition  of  importation  :  Provided,  neeerlhelas,  that  in  case  of  hooka 
in  foreign  languages,  of  which  only  tranelationi  in  English  are  copyrighted,  the  pro- 
hitation  of  importation  shall  apply  only  to  the  translation  of  the  same,  and  the  impor- 
tation of  Che  books  in  the  orieiual  language  shall  be  permitted." 

j  4957.  "The  Librarian  of  Congress  shall  record  the  name  of  suchcopyrisht,  book, 
or  other  article,  forthwith  in  a  book  to  l>e  kept  for  thai  purpose,  in  the  woids  following; 
'  LibraiT  of  Congress,  to  wit :  Be  it  remembered  that  on  the     day  of  A.  B.,  of 

hatli  deposited  iu  this  oHlce  the  title  of  a  book  (map,  chart  or  otherwise,  as  the 
ease  may  be,  or  description  of  the  article),  the  title  or  description  of  which  ia  In  the 
following  words,  to  wit  r  (here  insert  the  title  or  description),  the  right  whereof  he 
claims  as  anlhor  (originator  or  proprietor,  as  the  case  may  he),  in  conformity  with 
the  laws  of  the  United  States  respecting  copyrights.  C.  D.,  Librarian  of  Congress.' 
And  he  shall  give  a  copy  of  the  title  or  descnption,  under  the  seal  of  the  Librarian  of 
Congress,  to  said  proprietor,  whenever  he  ebali  require  it." 

{  isea.  "  No  person  shaU  maintain  an  action  for  the  infringement  of  his  copyright 
■udcMhe  ehall  give  notice  thereof,  by  inserting  several  copies  ofevery  edition  published, 
on  the  title-page,  or  the  page  immediately  following,  it  it  be  a  book  ;  or,  if  a  map,  chart;, 
mnsica]  composition,  print,  cnt,  engraving,  photograph,  painting,  drawing,  cbromo, 
statae.  statoary,  or  model  or  design  intended  to  be  perfootad  and  completed  as  a  work 
of  the  fine  arts,  by  inscribing  upon  some  portion  of  the  face  or  front  thereof,  or  on  the 
ttie  of  tha  substance  on  whicn  the  same  shall  be  mounted,  the  following  words : 
'  Entered  according  to  act  of  Congress,  in  the  year  ,  by  A.  B„  in  the  office  of  the 

Librarian  of  Coogreas  at  Washington.'" 

Sec.  13  of  the  Act  of  1891  provides  that  that  act  shall  onlv  apply  to  the  citizens  or 
■objects  of  a  foreign  nation  if  that  nation  permits  to  United  'States  citizens  copyright 
on  mbstantiaUy  the  same  basis  as  iw  own  citizens,  or  is  a  party  to  an  inleraational 
a™m_ent  of  copyright  to  which  the  United  States  may  at  its  pleasure  become  a  party. 
Ihe  siistenca  ot  either  of  theae  conditions  is  to  be  determined  by  the  Presideot  of  tlie 
united  States  by  proclamation  from  time  to  time.  Since  the  passage  of  the  act  tha 
™»ident  has  by  proclamation  declared  that  Belginm,  France,  Great  Britun,  ud 
awiiierland  come  within  this  proviaion. 

'  The  deposit  o(  the  copies  reqnii^d  is  still  a  condition  precedent  to  the  yalidltr 
of  a  copyright  MerreU  v.  Tice,  104  U.  8.  SS7 ;  ThompeoD  v.  Hubbard,  131  U.  8. 
1*3,  ISO.  "^ 
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andience  who  paid  for  adroissiou,  has  been  held  not  to  be  a  pub- 
lication, (e)  and   we  should  say  the  gratuitous  delireiy  to  an 
invited  audience  would  not  be. 
The  mere  printing  of  a  book  certainly  is  not,  for  the  publisher 
may  delay  the  publication  long  after  his  books  are  printed. 

*  257  ag  We  sometimes  read  on  a  title-pt^,  "  printed  not  *  pub- 

lished,' or  "printed  only  for  private  circulation,"  and 
no  copyright  is  taken.  Could  the  author  afterwards  deposit  the 
title  and  take  out  a  copyright?  There  are  English  cases  which 
favor  the  conclusion  that  such  a  private  circulation  is  not  a  pub- 
lication ;  (/)  and  other  cases  which  would  lead  to  an  opposite 


U\  Abentethj  d.   Hatchinson,   I   Hall    which  he  pnbliihed  ■ 

*-   '•°      '-   "-- '--   -'"-"-'-    -'■=--       ■- '--  in  injanction,  - 


&  Tw.  38.     Id   this  case  tbe   plaintiff'!    e[tion.      iDKnuitiDC  an  injanction, 
lectnrM  on  Bnrftery  had  been  taken  down    Lran,  J.,  saia  :  "  Cupies  of  the  nmnaBi 


in  short-hand,  and  published  inamedical  were  takeii  for  the  beueSt  of  his  p-^— , 
Journal  withont  his  conseal.  The  chan-  and  to  enable  them  to  teach  othen. 
cellor  gtantod  an  injanction.  Ut-ymg:  "I  'I'his,  from  the  ^tn  and  rircnnistancei 
am  clearly  of  opinion  that  when  persons  of  the  case,  seems  to  have  been  the  ei- 
were  admitted  as  pupils  or  otherwise  to  tentofthe  pluntiff's  consent.  It  is  con- 
hear  these  lectnres,  although  they  were  tended  that  this  is  an  abandonment  to 
orally  delivered,  and  althoneh  the  parties  the  public,  and  is  as  much  a  pobticatlon 
might  go  to  the  extent,  if  they  were  able  as  printing  the  manuscripts  ;  that  print- 
to  do  so,  of  putting  down  the  whole  by  ing  is  onlv  one  mode  of  publication, 
means  of  short-hAnd,  yet  they  could  do  which  msy  m  done  as  well  by  manuscript 
that  oo!^  for  the  porposes  of  their  own  copiet.  This  is  not  denied;  bat  the  in- 
information,  and  could  nut  publish  for  qniry  ie,  Does  such  a  publication  const!- 
profit  that  which  they  had  not  obtained  tute  an  abandonment?  The  complainant 
the  right  of  selling.  See  also  Keene  r.  is,  no  donbt,  boaiid  by  this  consent,  and 
Kimball,  16  Gray,  S4S  ;  Bartletle  c.  Critr  no  court  can  afford  him  anv  aid  in  modi- 
tenden,  4  McLean,  300;  Turner  v.  Robin-  fying,  or  withdrawing  it.  ~  The  stadents 
•on,  10  Ir.  Ch.  K.  910.  of  the  complainant,  who  made  these 
(/I  Thus,  in  the  case  of  Prince  Albert  copies,  hare  a  right  to  them,  and  to  their 
V.  Strange,  I  Hall  &  Twella.I,  1  McN,  &  use,  as  or<Kinafly  intended.  Bnt  they 
'  Gor.  sa,  the  defendanla  had  gnrrepti-  have  no  right  to  a  nse  which  was  not  in 
tionjly  obtained  impresstoas  of  etchings  the  contemplation  of  the  complainant. 
Mid  engraving  made  by  the  plaintiff  and  and  of  thenisehes.  when  the  consent  was 
the  Queen  for  their  own  arausement,  bnt  flnl  given.  Nor  can  they,  by  Ruffering 
which  had  never  been  published  or  ex-  others  to  copy  the  mannicnpts,  give  a 
hibited,  although  a  few  copies  had  been  greater  license  than  was  vested  in  tliem- 
given  to  particular  friends.  The  defend-  selves."  And,  again :  "  No  length  of  time, 
ants  had  announced  an  exhibition  of  where  the  invention  does  not  go  iuto 
these  etchings,  and  had  pnbliihed  a  de-  public  nse,  can  invalidate  the  right  of  the 
■dptive  cat^ogue  of  them  ;  bnt  were  inventor.  He  may  take  his  own  time  M 
en^ined  not  only  from  exhibiting  or  perfect  his  discovery,  and  apply  tor  a 
copying  the  impressions  which  thev  nad,  patent.  And  the  same  principle  applies 
bnt  from  publishing  their  catalogue,  to  the  manuscripts  of  an  author,  a  hs 
which  the  court  considered  as  but  another  permit  copies  to  be  taken  fur  the  gratifr 
meant  of  pnblishing  ihe  contents  of  the  cation  of  his  friends,  he  does  not  author- 
etchings.  So  in  Bartlette  v.  Crittenden,  iie  those  friends  to  print  them  for  general 
4  Mcl.«an,  300,  The  plaintiff,  a  teacher  use.  This  is  the  author's  right,  from 
of  book-keeping,  had  reduced  the  system  which  arise  the  high  motive  of  pecuniary 
he  taught  to  writing  on  separate  cards,  profit  and  literary  reputatioo."  See  also 
for  the  convenience  of  instrncting  his  b.  c.  9  McLean,  3S;  Palsy's  case,  cited  I 
pnpila,  who  were  permitted  to  copy  the  V,  4  B,  S3  ;  White  r.  Geroch,  2  B,  4  Aid, 
cards  for  thnt  purpose.  The  defend.  396;  s.  c.  1  Chittv.  !4  ;  Keene  r.  Wheat' 
ant,  one  of  his  pupils,  afterwards  em-  ley,  9  Am,  Law  iteg,  GS ;  Keene  e.  Kiift 
bodied  the  contents  of  the  plaintiff's  ball,  16  Gray,  S47. 
nannecripta  in  a  work  on  book-keeping, 
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conclusion. (^)  In  practice,  the  publication  is  snpposed  to  take 
plice  when  the  book  is  advertiaed ;  for  then  it  is  oEFered  to  the 
pablic  for  a  price.  If  the  giving  away  of  a  few  copies 
was  not  a  publication,  the  sale  of  them  would  ■  seem  to  *  257  ah 
be,  and  to  have  the  effect  of  making  the  copyright  in- 
valided) l^he  acting  oi  representing  a  play  will  not  avoid  a  sub- 
sequent copyright  (i) 

III)  In  Novello  v.   Ludlow,   IS  C.   B.  bjij  penon  maj  loemoriie  it  and  perform 

ITl,   16  Jar.   689,   the  pIuDCiB  wu  the  it  himself.   The  law  on  thi*  subject  is  thas 

oMiHi  of  the  copyright  of  a  certain  mu-  laid  down  by  Hoar,  J.,  in  Keeue  i>.  Ktm- 

■ical  composition.     A  moaical  aociety,  of  ball,  16  Gray,  51T.  giving  a  nummary  of 

vhich  the  defeodant  was  s  director,  de-  the  elaborate  opioion  of  Cudmaladtr,  J., 

Biiu^  Co  perform   thia    piece,  canted  a  in  Keene  v.  Wheatley,  9  Am.  Law  Reg. 

Hfficieat  noiaber  of  copies  to  be  printed  33  :"  An  uoqnalifieil  publication,  nuch  as  is 

fn  their  owd   oW,   which   were   used   by  made  by  printiDg  and  offering  copies  for 

tbt  memben,  and  then  restored  to  the  sale,  dedicate!  the  coatents  to  the  public, 

libniy  of   the    society,   hut    Dona   were  exceptm  far  a*  pruteotion  ie  continned  by 

offend  for  cale.    This  waa  held  to  be  a  the  itatntes  of  copyright.     Bnt  there  may 

publication,  rendering  the  defendant  liable  be  a  limited  publication  by  cominuoication 

■au  iofringer.    See  also  Gee  r.  Prjtchaid,  of  the  contenta  uC  tlie  work  by  reading, 

S  Swimt.  403 ;  Alexander  e.  McKenzie,  9  repreoentation,  or  restricted  private  circii' 

Seas.  C».  id  aer.  748.  lation,  which  will  not  al>ri<lge  the  right  of 

1^)  Baker   o.   Taylor,   i   Blatchf   82.  the  author  to  the  control  of  his  work  any 

"It  ia  argued  for  the  plaiDtiffs  that  these  further  than  neceasarily  results  from  the 

tlleged  uklea  were  omy  conaignmenta  of  natare  andexlenl  of  thialimited  use  which 

the  work  in  advance  of  the  publication,  he  haa  made,  or  allowed  to  be  made,  of  it. 

ud  that  pQhlicatioti,  by  putting  the  book  And,  in  the  abWDce  of  legialation,  when 

in  dnnlation,   waa   Dot   made  till   after  a  literary   proprietor  haa  made  a  pabli- 

ttie   date   of   the  deposit    of    the    title,  cation  in  any  mode  not  restricted  by  any 

Tbera  ia  oo  proof  to  support  this  rersion  condition,  other  persona  acquire   unlim- 

of  the  facta.     A  sale  natiirally  importa  ited  righta  of  repnblishiog  in  any  modes 

]>nl)licatian.     The  purchaser  having  the  in    which    his    publication    may   enable 

right  to  know  the  contents  of  the  book,  them  to  republish ;   ao  that  the  literary 

and  make  them  known  to  others,  no  pre-  proprietor  of   an  unprinted  play  cannot, 

nmption  can  be  raised  that  the  right  waa  after  making  ur  sanctioning  its  repreeen- 

notexeTcised,  orthatanactual  puuucation  tation  before  an  indiscriminate  audience, 

did  not  follow  the  sale.    On  the  contrary,  maintiun  an  abjection  to  any  snch  literary 

the  preanmption  is  the  other  way."  or  dramatic  republication   by  others  as 

(i)  Boncicault  p.  Fon,  5  Blatchf.  87  ;  they  mav  be  enabled,  either  directly  or 

Winer  D.  Dewitt,  47  N,  Y.  538;  Tomokioa  secondarily,  to  make  from  its  having  been 

"Ustlerk,  133  Mass.  32;  Roberts  c  Mjera,  retained  in  the   memory  of  any   of  the 

33  Law  Rep.  397.    And,  in   England,  it  ia  audience.     In   other   words,    the    pablic 

Md,  that  the  pablic  representation  of  a  acquire  a  right  to  the  extent  of  the  dedi- 

copyrighCed  play  is  notapnblication  within  cation,  whether  complete  or  partial,  which 

theitatuteoi  Anne,  eoastorenderthe  per-  the  proprietor  has  made  of  ittothepnb- 

foimen  liable  forinfringement.    Coleman  lie"    Bat  the  liberty  thna  granted  does 

D.  Waltham,  i  T.  K.  345  ;  Murray  v.  Ellis-  not  extead  to  taking  cotes  of  the  perform- 

ton,  S  B.  &  Aid.  657.     By   8tBt.  5  A  6  ance  for  publication,  either  by  printing 

Vict.  ch.  45,  J  30,  it  is  DOW  provided  that  them  or  acting  from  them.    Macklin  v. 

the  first  pnbhe  repreaentation  or  perform-  Richardson,  Amb.  698.    So  in  Crowe  v. 

MKe  of  any  dtainstic  piece  or  musical  Aiken,  4  Am.  I^aw  Rev.  490.    Neltaa,  J., 

conpoaition  shall  be  deemed   equivalent  admitting  that  one  might  lawfully  repeat 

to  the  drat  publication  of  any  book.     And  a  play  ftom   memory,  aaid  that 'the  im- 

in  J  101  of  our  CopyriRhl  Act,  a  penally  probability   of  thia    being  done  was   so 

is  unposed   upon   the   noanthoriied   per-  great  that  very  airong  evidence  would  be 

fonnance  of  a  dramatic   compoaitioo  for  required  to  support  such  a  defence.     "I 

which  a  copyright  haa  been  obtained.    See  am  alao  of  opinion,"  he  says,  "that,  as 

piM,  note  (jU),  p.  *957  al.    Bat  it  is  held  the  law  now  exists  ia  this  country,  the 

thu   the   representation  of  an   aacopv-  mere  representation  of  a  play  does  not  of 

righted  play,  by  the  anthor'a  consent,  la  itself  appropriate  it  to  the  public,  except 

■0  br  a  OeincBtion  of  it  to  the  pablic  tha*.  so  far  aa  those  who  witness  its  perform- 
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A  book,  in  the  law  of  copyright,  means  every  volume, 

*  257  at   or  *  part  or  division  of  a  volume,  a  pamphlet,  a  sheet 

of  letter-preas,  or  of  music,  or  a  map,  chart,  or  plan 
separately  pablished  (;)  A  man  cannot  copyright  a  map  of 
London  and  thereby  prohibit  every  one  from  making  a  map  of 
London.  No  one  can  copy  hia  map ;  but  any  one  may  make  and 
publish  another  map  of  the  same  place.  (^)  What  may  constitute 
an  infringement  of  a  dramatic  performance  is  considered  in  an 
interesting   case   in   New   York.(^A;) 

If  there  be  many  volumes,  it  is  enough  if  the  copyright  be  in- 
serted on  the  page  following  the  title-p^e  of  the  first  volume.  {I) 
A  newspaper,  or  price-current,  (m)  or  a  label  of  an  article  ofiered 
for  sale,  (n)  cannot  have  a  copyright 

The  statute  gives  the  right  to  a  copyright,  to  the  '  author,  in- 
ventor, designer,  or  proprietor. '  What  is  necessary  to  constitute 
an  "  author"  is  a  question  of  some  difficulty.  It  is  perhaps  impos- 
sible to  determine  this  by  an  exact  and  adequate  definition.  If  he 
uses  only  old  materials  in  an  old  way,  if  he  compiles  his  books 
from  other  books  without  the  addition  of  anything  new  from  his 
own  mind,  he  certainly  is  not  an  author.  One  may  make  a  scrap- 
book  by  pasting  on  the  blank  leaves  of  a  book  interesting  articles 
cut  from  newspapers;  and  such  a  volume  might,  if 
■  257  aj  printed,  have  a  certain  *  attractiveness  and  value ;  but  it 

■Dce  can  recollect  it ;  and  that  the  spefta-  bod,  without  aaj  Bach  exercise  of  skill, 

tori  bare  DO  right  to  cause  its  reprodactioD  lahiir,  or  expeiwe.     If  lie  copies  rabstaii. 

by  phoDugraphic  or  other  yertiatitn   re-  tially  from  the  map  of  another,  it  UdowD- 

porM,  independent  of  mamory."    Both  in  right  piracy."    Per  Stori/,  J.,  in  Emenon 

this  esse  and  in  Keeoe  ii.  Wheatley,  lupra,  e.  Davie«,  3  Story,  T6S.    See  also  filoant 

it  was  luld  that  where  the  defendant's  e.  Paiien,  2  Pune,  397 ;  Smith  o.Johnew), 

performance  was    from    copies  anrrepti-  A  BlatchC.  252 ;  Sayre  v.  Moore,  I  East, 

liomdy  obtained,  an  ininnctiun  wonld  be  3SI  ;   Kellv  e.  Morris.  Law  Rep.  1  Eq. 

granted.    Su  also  Boucicault  v.  Wood,  16  SSS;  Wtlliiiis  c.  Aiken,  IT  Ves.  429. 
Am.  Law  Reg.  S39.  iU)  In  Daly  r.  Palmer,  6  BlaCcht  356, 

(_;')  dementi   n.    Gonldiog.    11    East,  it  is  Wd,  that  there  is  an  infringement, 

944,  !  Camp,  ab  ;    Hime  a.  Dale,  3  Camp,  if  the  copyrighted  Series  of  events,  when 

STu.!    Bach    v.   Ijingmao,   Cuwp.    523;  represented   on   the    stage,   alchoogh   by 

University   of   Cambridge   e.   Brver,   16  new  and  different  chaiacCeni,  osing  diEFer- 

East,  3tT;   White  v.  Geroch,  2  &."&  Aid.  ent   language,  cuDvern  eubatantially  the 

29S,   1   Chitty.  24;   Clajtoo   v.   Stone.   3  aame  impre»ioni>  to.  and  causes  the  same 

Paine,  3B3  ;   Reene  v.  Wheatley,  9  Am.  emotions  in  the  mind,  in  the  same  order 

Law  Reg.  6S.  as  the  original.     But  tliia  does  not  e^itend 

U-)  "A  man  has  a  right  to  the  copy-  to  mere  spectacles  or  scenic  arrangements, 

rijiht  of   a  map  of  a  State   or  country  without  literary  character;  nor  to  a  mere 

which  he  hna  iiurveyed  or  caused  to  be  exhibition,  spectacle,  or  sceue ;  nortoany 

compiled  from  existing  materials,  at  his  compusitjon  of  an  immoral  or  indecent 

own  expense  or  skill  or  labor  or  money,  cliaracter. 
Another  man  may  publish  another  map         (/)  Dwight  v.  Appletons,  I  K.  T.Legal 


of  the  same  Stale  or  country,  by  usiBB  the    Observe 

liice  materials,  and  the  lilte  skill  or  labor  (m)  Clavton  i 

But,  then,  hehasnorightto         (n)  Coffeen   v.    Branton.    4   Mcl^ean, 


publish  a  map  taken  substantially  and  de-    SIT;  Scoville  r.  Tolland.  6  Weet.  L  J.  S4; 
signedly  from  the  map  of  the  otter  per-    Higgios  v.  Kenffel,  140  U,  S.  439. 
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would  not  be  easy  to  regard  the  maker  as  an  author.  And 
yet  a  mere  commonplace  book  —  like  Southey's,  for  example, — 
consisting  wholly  of  extracts,  might  be  entitled  tu  copyright, 
on  the  ground  of  the  care  and  labor  or  skill  which  had  made  so 
valuable  a  collection. 

It  is  certain  that  the  plan  or  system  of  a  book,  and  the  classi- 
fication and  arrangement  of  the  topics,  are  embraced  among  the 
things  covered  and  protected  by  the  copyright  of  the  book.(o) 
It  maybe  possible  for  an  aiithor  who  uses  nothing  but 
what  may  be  found  in  print  elsewhere,  to  found  *  a  *  257  ak 
copyright  upon  the  use  he  makes  of  his  materials;  but 
it  is  difficult  to  imagine  how  he  can  do  this  it  the  volume  con- 
tains no  product  of  his  own  thought,  and  nothing  which  has  not 
been  thought  and  said  before.     We  shall  recur  to  this  topic  when 


(o)  Tbia,  in  GreeDe  v.  Bishop,  I  CliE.  in  plan,  arrangeiDeiiC.  or  illuatruioiu,  or 
IW,  Clifford.  J.,  mjt:  "The  aathor  of  &  comLiiuuioDa,  foe  these  are  Btrictlj  his 
book  who  CAkM  existiag  mnteriaLt  from  own."  So,  in  Atwill  o.  Farritt,  1  Btatchf. 
Marc«B  coiaiaon  tu  all  writen.  and  ar-  39.  Belli.  J.,  says  :  "  To  consCitnte  one  an 
raagea  aod  caiabines  them  in  a  ■ten'  fucm,  author,  tie  mnit.  b;  his  own  intellectual 
ia  pnHected  in  the  exctnsive  enjuyrnent  of  labor  applied  to  the  material  of  his  rora- 
what  he  hu  thus  collected  and  prodaced ;  position,  produce  an  arraagement  or  corn- 
far  the  reason  that  lie  ha«  exercised  se-  pilalion  new  in  itoelf." 
lection,  arrangement,  and  combinatioa.  Thus,  copyriglits  have  been  sapported 
mod  thereby  hiu  produced  something  that  for  a  Krammar,  Gray  c  Bassell,  I  Story, 
ia  new  and  valuable."  So,  in  Emerson  11;  Greene  v.  Bishop,  inpra;  an  aritfa. 
B,  Dacies,  3  Story,  768,  .9(ory,  J„  says:  meclc,  Emerson  u  Itnviea.  lupra  ;  a  road- 
"  The  question  in  not  whether  the  mate-  book,  giring  an  ennmeration  of  highways 
rialit  wnich  ate  used  tue  entirely  new,  and  and  the  distances  from  place  to  place, 
bare  never  been  used  before ;  or  ereu  Gary  r.  Longman,  1  East,  357  ;  a  topo- 
that  they  have  aevei  before  been  used  graphical  dictionary,  T«wia  v.  Fullarton, 
for  the  same  parpose.  The  tnie  qneation  2  Beav.  E;  a  court  calendar,  LoDgman  d. 
is  whether  the  same  plan,  arrangement,  Winchester,  16  Ves.  S69 ;  a  directory, 
mod  combination  of  materials  have  been  Kelly  a.   Morris,   Law   Rep.  T    "-    """ 


«nj  other  pnr|Kiee.     If  they   have  not,  Matthewson  b.  Stockdale,  11  Ve«i.  270;  a 

then  the  plaintiff  is  entitled  to  a  copy-  series  of  mathematical  cahlea,  Bayley   e. 

right,   although    he   may   have    gathered  Taylor,  1    Ross.  &  My.  73 ;  a  chrona}agy, 

hiuta  for  his  plan  and  arrangement  from  Trusler  v.  Murray.  1  East,  362  n  ;    a  col- 

esiating  and  known    eources.     He   may  lection  of   statistics,  Scott    b.    Stanford, 

hare  borrowed  mnch  of  his  material  from  Law  Rep,  3  Eq.  718 ;  and  even  a  cata- 

Mhers;    bat  if  they  are  combined   in  a  logue,   onless   it  be  a  mere   list  of   dry 

different  niaaner  from  what  was  in  ose  names,  Holten  r>.  Arthur,  I   H.  &  M.  603, 

before,  and,  a  fortiori,  it  his  plan   and  33  L.  J.   Ch.  771.     See  also  Jarrold   d. 

knaogemeut  are  real  improTemeats  upon  Honlston,  3  K.  &  J.  70S ;   Hogg  v.  KirbT, 

the  exisCioK  modee,  he  is   entitled  tu  a  8  Ves.  SIS ;  Barfield  v.  Nicbofsou,  a  Sim. 

copyright   iQ  the   book   embodying  SDch  &  St.  1 ;  Caman  e.  Bowles,  3  Bro.  Ch.  80 ; 

improvements.      It  is  trne   he  does  not  Webb  n.   PoweiH,  S   Wood,  ft  M.  497 ; 

thereby  acquire  the  right  to  appropriate  Story  v.  Holcombe,  4  McLean,  306, 
to  himself  the  materiau  which  were  com-         So  it  baa  been  hdd,  that  where  a  per- 

moD  to  all  persons  Imfore.  so  as  to  exclnds  son  had  adapted  words  of  his  own  to  an 

those  persons  from  a  future  use  of  such  old  air  and  added  a  prelode  and  accom- 

lUlenaU ;  hat,  then,  they  have  no  right  paniment  he  was  entitled  to  a  copyright 

to  use  such  materials  with  his  improve-  for  the   entire   combination,      Ixiver    o. 

■naots  anperadded,  whether  they  consist  Daridson,  1  C.  B.  (s.  s.J  isa, 
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coDsidering  what  is  an  infringement  of  the  right  secured  by  a 
copyright ' 

Letters  may  be  the  aabject  ol  copyright ;  but  the  right  of  pub- 
lication belongs  to  the  writer  and  his  representatives,  and  not  to 
the  receiver,  who  has  at  most  only  a  special  property  in  them,  (p) 
For  e  distinction  between  literary  letters  and  business  or  personal 
letters,  see  our  note. 

As  the  law  cannot  be  called  upon  to  enforce  or  protect  rights 
founded  upon  a  violation  of  law,  no  copyright  is  valid  for  a  book 
uf  which  the  character  and  purpose  are  immoral,  (q)  or  blasphe- 
mous, (r)  or  treasonable,  (a)  or  otherwise  illegal,  or  where  the 
work  is  in  any  way  afraud  upon  the  public.(«8)  But 
•  257  al  the  English  cases  have  gone  farther  "  in  the  refusal  to 
protect  copyrights  for  these  causes,  than  any  cases  in 

(p)  Pope  V.  Carl,  3  Atk,  349 ;   Miliar  dreswd,  uor  Other  personi,  hiTB  Boy  right 

u.  l^lor,  4  Bnrr.  330S ;    Oliver  v.  Oliver,  or  anthoritj    to   publish    the   wme    npon 

II  C.  B.  (n.  e.)  139  ;   Palin  d.  Gathercole,  their  own  iccooot  or  for  their  own  bene- 

1  Coll.  S65 ;  ThoTDpsoD  d.  Stanhope,  AmbL  fit.     Bat,  coniisteotly  with  this  right,  the 

737 ;   Earl  at  Granani  d.  DiiDkin,  1  Ball  peraoiu  to  whom  tbej  are  addrewed  ma? 

&  BeattT,  307  ;  Gee  u.  l^Mhard,  3  SwbdN.  tiave,  nay,  miut  by  implkation   poaacas, 

403;    Foisom  v.   Marsh,   a    Story.    100;  the  right  to  publish  any  letter  or  letters 

Wcralsey  v.  Jodd,  4  Duer,  379.    A  distiac-  addressed  to  them  opon   sacb  occaaiuiia 

tioa  was  drawn,  in  PerreTal  v.  Fhipps.  3  as  require  or  justify  the  publication  or 

V.  k  B.  19,  between  letters  having  tlie  public  una  of   them,   bnt   this    right   i« 

characteristics  nf  literary  prodactions  and  strictly  limited  to  those  occasions."    That 

those  of  a  merely  personal  or  buaineas  the  receiver  may  use  letters  for  the  pur- 

nacure ;  and  it  was  Md  that  the  public*-  pose  of  jostiScattnu  or  defence,  see  also 

tion  of  the  latter  woald  not  be  restrained  Perceval  s.  Phippe.  3  V.  &  B.  19;   Gee  e. 

npi>n  the  ground  of  there  being  ■  right  of  Pritchard,  S  Swanst.  403. 
property  in  them,   but  onlv  when  sacb  Igj  Stockdale  i-,  On«bvn,  5  B.  &  C. 

publication   would   be  a  breach   nf    confl-  173 ;  7  D.  &  K.  BIS  ;  3  C.  i  P.  IS3.     And 

dence.     The  correctnera  of  this  distinc'  see  Fores  e.  Johnen,  4  Ksp.  97;    Hime  o. 

tion  was  doubted  by  Lord  Eldon,  in  Gee  Dale,  3  Camp.  38;   Sonthey  r.  Sherwood, 

r.  Pritchard,  tapm,  and  it  is  not  supported  S  Meriv.  435. 

by  the  subsequent    Knglish    authorities.         (r)   Lawrence  c   Smith,   1   Jac.  471; 

In  Kew  York  it  wbh  approved  in  Wet-  Murray  n.  Benbow,  I  Jac.  474;   Barnett 

more  v.  Scovill.3  Rdw.  Cb.  515.  and  in  n.   Chatwood.  9   Meriv.  441;    Cowan  v. 

Hon  V.  McKenzie,  3  Barb.  Cb.  890;   bat  Hilboum,  Law  Rep.  3  Exch.  330. 
it  was  afterwards  rejected   in   the  same         (i|  Priestley's  case,  cited  i  Meriv,  437. 
State,  in  Woolsev  o.  Jndd,  4  Dner,  379.         (h)  As  where  a  devotional  work  pio- 

It  was  rejected  also  la  Foleon  d.  Marsh,  feased  to  be  a  tranalatlan  from  the  Ger- 

3  Story,  100,  by  Slorg,  J.,  who  held  that,  man   of   Sturm,   a  celebrated  writer  on 

"the  author  of  anjr  letter  or  letters,  or  religions   eabjectB,  and  it  appeared  that 

his    representatives,    whether    they    are  no  Biich  work  vraa  ever  written  by  Sturm, 

literary  compositions,  or  familiar  tetters,  it  was  held  that  the  fraud  invalidated  the 

or  letters  of  >>uiiineBS,  possess  the  sole  and  Co]yright.     Wright  c.  Tallis,  1  C.  B.  893, 

exclusive  copyright  therein  ;    and  no  per-  9  Jur.  94S.     See  also   Hogg  r.   Kirby,  8 

sous,  neither  those  to  whom  tbey  ore  ad-  Ves.  315 ;  Seeley  v.  Fisher,  11  Sim.  581. 


ing  a  salary.    Callaghan  i:  Mvers,  128  U.  S.  6iT. 
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this  conntry,  and  we  tbink,  faitbei  tbac  the  couits  of  Englaod 
vould  now  go. 

It  is  now  settled  that  the  decisioas  of  courts  caaaot  be  the 
subject  of  copTright  although  the  reporter  ma;  protect  his  own 
sbstnicta  of  cases  or  arguments,  {t)  We  should  say  he  might  pro- 
tect leporta,  prepared  by  him,  in  his  own  words,  of  the  judgmenbi 
leodered  by  judges.  («) 


OF   ASSIGNMENT. 

A  copyright  is  a  vested  interest  which  a  holder  may  assign,  in 
whole  or  in  part,  ^  for  such  consideration  and  upon  such  terms  as 
be  pleases.  But  any  assignment  or  transfer  should  be  recorded 
in  the  office  of  the  Librarian  of  Congress,  as  otherwise  it  will 
have  no  force  or  effect  against  a  subsequent  purchaser 
for  a  valuable  consideration  without  notice,  (c)  '  It  has  *  257  am 
been  held  that  an  assignment  of  a  copyright  for  a  limited 
locality  operates  at  law  as  a  mere  license ;  although,  if  made  for  a 
valuable  consideration,  it  will  be  carried  into  effect  in  equity ;  (vv) 
and  that  the  author's  right  to  bis  unpublished  manuscript  may 
be  assigned  so  as  to  give  the  assignee  the  exclusive  right  of  taking 

(0  WheatOD  v.  Petora,  8  Pet.  593.    In    eMlv  reported  torthflm,  uid  accompuiUd 
*'■"  — w  (be  Supreme  Court  of  the  United    bv  the  ububI  marjtiQiU  notes  and  abatiACta 


Sttteinej:  "The  conrt  are  unanimOHBly  ot  the  nrRuraenta.    Ths  defendant,  havin* 

ol  opinion  that  no  reporter  hai  or  can  copied  theee  notes  and  ahstraru  into  hit 

bare  auj  copyright  in  the  written  opin-  publication,  the  "  Monthly   IJigeBt,"   ww 

ions  delivered  bj  this  court ;  and  that  (he  held  to  have  invaded  the  piaintift'n  copy. 

judges  thereof  cannot  coofer  on  any  »-  right.    See  also  Little  v.  Could,  a  Blatchf. 

porter  any  such  right."     But  no  doubt  165,  affirmed  in  18  How.  IBS. 
waseipressedss  to  the  plaintiff's  right  to         (k)  So  held  in  liutterworth  d.  Robiu- 

Vf  laargiDal  notes  and  abstracts  of  srgn-  son,  5  Va*.  709  ;   Sweet  b.  Mangham,  II 

ments  prepared  by  him,  and  the  case  was  Sim.  91  ;  Saandeni  e.  Smith,  3  My.  &  Cr. 

ramanded  tor  the  purpose  of  trring  the  Til ;   and  lee  Sweet  u.  Benuing,  IS  C.  B. 

snestioD  whether  he.  had  complied  with  4S9. 
ne  requisition*  of  the  statute.    See  Judge         (d)  Tter.  Stat.  $  495.t. 
Slorg'*  remarks  on  this  case  in  Giar  r.         (vb)  Keene  it.  Wheatley,  9  Am.  Law 

Ranell.  1  Story.  11.    In  Sweet  c.  Ben-  Bep.  4fi;   Roberts  o.  Mven,  13  Law  Rep. 

ling,  IS  C.  B.  459,  the  plaintiffs  wen  the  401.    Under  the  English  statute  there  can 

proprietors  of  the  "Jnngt,"  in  which  were  be  no   partial    asaignmenL      Jefferjs   a. 

pablitbed  th«  decisions  of  the  conrts  wp»-  Boosey,  4  H.  L.  C.  815. 


ADm  Co.  42  Fed.  Rep.  618.    And  as  Wween  the*^  parties  a  parol  assignment  is  eAe^ 
uL    Calhgbanr.  Myen,  128  U.  S.  6IT. 
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out  a  copTiigtit;  and,  as  this  asfiignment  is  not  regulated  by  stat- 
ute, it  may  be  by  parol,  (vw)  And  ia  a  recent  ease  it  was  held, 
that  where  one  agreed  to  furnish  gratuitously  notes  and  comments 
for  two  new  editions  of  a  copyrighted  book,  the  right  to  copyright 
these  editions  with  these  notes  and  comments  vested  at  once  in 
the  owners  of  the  original  work,  {vx) 

Where  an  artist  was  employed  by  the  government  on  an  explor- 
ing expedition,  with  an  understanding  that  all  his  drawings  made 
in  this  capacity  were  to  be  the  property  of  the  government,  it  was 
held  that  he  could  have  no  copyright  in  them,  {vy)  But  it  was 
held  that  one  employed  to  write  a  play  to  be  performed  at  a  par- 
ticular theatre  might  have  a  copyright;  and  ths  proprietor  of  the 
theatre  had  no  other  right  than  that  of  having  the  play  performed 
at  his  theatre,  (vz) 

Much  question  baa  arisen  as  to  whether  a  general  assignment  of 
a  copyright  carries  with  it  the  right  to  the  extension  of 

*  257  an  fourteen  years  provided  by  section  [4954.  ]  (w)   The  *  con- 

clusion would  seem  to  be,  that  the  intent  of  this  exten- 
sion regarded  the  author  and  his  family,  rather  than  bis  assignees ; 
and  that  the  taking  out  this  second  term  is  obtsioing  a  new 
title  or  interest,  rather  than  confirming  or  completing  a  former 
one;(:c)  but  that  it  is  in  the  power  of  the  author  to  transfer  this 

fmo)  PnlM  p.  Derby,  5  McLean,  52S.  (•)  Act  1870,  S  88;  "Tho  anthor,  in- 

ivx)  In  his  opiuiou.  Clifford.  J.,  taid  :  veotor,  or  desigaer,  if  be  be  still  liring, 

"  The  complataant  gave  the  contribations  ani]  B  citizen  of  the  Uatted   Stiitca,  or 

to  the  pn^rietor  for  Chote  two  editions  of  resident  therein,  or  hia  widow  or  children, 

thewurk;  and  the  title  to  the  same  vested  if  he  be   dead,   shall   have  the  exdosive 

in  the  proprietor,  as  the  work  was  done,  right  continued  for  the  further  term  of 

to  the  extent  of  the  g\U.  and  sabject  to  fonrteeti  years,  npoD  recording  the  title  of 

the  treat  in  favor  of  the  donor,  as  neces-  the  work  or  description  of  trie  article  so 

urily  implied   in   the  terms  of   the   ar-  secored   a  second   time,  and  cumplyiuj; 

mnKement.    Delivery  wax  mode  sa  the  with  alt   other  regulations  in   regard  to 

work  was  done ;  and  the  proprietor  of  the  original   copyrif^hia,  within"  six   months 

book  needed  no  other  mnnimeot  of  title  helore  the  eit|HHitlon  of  the  first  term, 

than  what  was  arquired  when  the  agree-  AndHurhperaouBshall,  within  two  months 

menC  wax  executed.     Vested  as  the  ptop-  from  the  date  of  said   renevnl,  cause  a 

erty  of  the  contributions  was  in  Mrs.  W.  Copy  of  the  record  thereof  to  be  published 

(the  proprietor  of  the  work),  she  could  in   one  or   more   newspapera  printed  in 

not  aconire  anything   by  an  assignment  the  IJoited  tjtates,   tor  the  space  of  foQT 

from  the  contribntor.  as   he  had  neither  weeks." 

the  immediate  title  Co  the  contributions         (z)  Pierpont  v.  Powle,  S  Wood.  &  M. 

nor  any   inchoate   right  of    copyright    in  42.     Says  VVomfttirv,  J.  i  "The  copyright 

those  editions."    lAwrence  i.-.  Dana,  C  C.  ia  gtTen  in  the  statute  to  the  author  aloue, 

TJ.  8.  Mass.  Diet.  I BRS.    See  also  Little  v.  and  to  others  only   who  pnrchase  from 

Gould,  9  Blatchf.  362 ;   Atwill  n.  Ferritt,  him.    Bv  conxtruclinn,  then,   we   should 

S  Blatchf.  46;    Hatton  i>.  Kean,  7  C.  B.  not  extend  it  beyond  the  words  and  design 

(y.  », )  267.  of  the  statnte  made  lo  benefit  authore,  nn- 

ivi/)  Heine   b.    Appletoni,  4   Blatchf.  leas  it  seems  to  be  actuallv  meant  by  the 

ISS ;  Siebect'a  cose,  7  Op.  Att.  Gen.  696.  author  to  be  transferred  forever,  and  in- 

{vz)  Roberta  v.  Myer?,   S3   Law  Rep.  eluding  anv   future  contingency,  and  a 

S96;    BoDcicanlt  v.  Fox,  9  Btatchf.   S7  ;  clear  and  adequate  consideration  paid  for 

Crowe  V.  Aikin,  4  Am.  Law  Rev.  450;  the  extended  term."    In  this  case,  n  pub- 

Shepheid  u.  Conquest,  17  C.  B.  437.  liaber  agrmd  with  an  author  that  tlie  tat> 
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right  Thore  can  be  no  presumption  that  be  intends  this.  But 
if  the  iastrument  shows  clearly  that  this  was  the  intention  of  tbe 
parties,  althougb  it  be  not  expresely  declared,  a  court  of  equity, 
if  not  of  law,  will  carry  this  intention  into  effect  And  it  has 
been  held  that  a  general  assignment  of  "  all  the  author's  interest' 
ia  a  copyright,  assigned  the  conditional  as  well  as  the  present 
interest  (y) 


•SECTION  IIL  ♦267ao 

OF  INFBINOEMENTi 

The  sections  of  the  statute  which  prohibit  and  punish  any  viola- 
tion of  tbe  rights  conferred  by  the  statute,  will  be  found  in  our 
notes,  (s)  The  section  following  these  recognizes  the  rights  of 
any  author  or  proprietor  in  his  unpublished  manuscript  (a) 

lac  ihonld  prepare  a  certaio  book  for  the  Act,  and  withoat  the  consent  ot  the  pro 
{oen  ajid  tbe  pnblUhar  aereed  to  pay  a  prietor  of  the  copyright  flrat  obtainea  In 
certain  Bnm  "  for  the  copynghC  of  the  said  writing,  signed  in  preaeuce  of  two  or 
book."  It  waa  kfid,  that  the  Bnt  term  more  witnettxea,  engrave,  etch,  work,  copy, 
<Hi1y  passed  to  the  pnbtisher.  See  also  print,  publish,  dramatize,  translate,  or  im- 
RundeU  i^.  MarraT,  Jac.  319.  port,  either  in  wboleor  in  part,  or  by  Tary. 
Is)  Csman  v.  Bowles,  2  Bro.  Ch.  R.  80.  ing  the  main  deeiea  with  intent  to  evade 
ji)  Rev.  Stat.  S  49G4,  as  unentied  by  tbe  Uw,  or.  knowing  the  same  to  be  so 
Acts  of  1B91,  j  965.  ''Eiery  person  who  printed,  pnblisheil,  dramatized,  traoslated, 
after  the  recording  of  the  title  of  any  or  imported,  shall  sell  or  expose  to  sale 
book  and  the  depositing  of  two  copies  of  any  copr  of  sncb  map  or  other  article,  as 
inch  book,  as  by  this  Act  provided,  shall  aforesaid,  he  shall  forfeit  to  the  proprietor 
ooDttarj  to  the  provisions  of  this  Act  all  the  plates  on  which  the  same  shall  be 
within  the  term  limited  aud  without  the  copied,  and  every  sheet  thereof,  either 
tonsent  of  the  proprietor  of  the  copyright  copied  or  printed  ;  and  shall  further  for> 
Brst  obtained  in  writing,  signed  in  pre-  feit  one  dollar  for  every  sheet  of  the 
Knee  of  two  or  more  witnagsM,  print,  same  fornid  in  his  possession,  either  print- 
pnblish.  dramatize,  translate,  or  import,  ing,  printed,  copied,  pnbliehed,  imported, 
or,  knowing  the  same  to  be  so  printed,  or  exposed  for  salei  and,  in  case  of  a 
pnbliahed,  dramatized,  transUteil,  or  im-  painting,  statne,  or  statuary,  he  shall  for- 
ported,  shall  sell  or  expose  to  sale  auv  leit  ten  dolhirs  for  every  copy  of  the  same 
copv  of  snch  book,  snch  offender  sball  in  his  possession,  or  by  him  sold  or  ex- 
forfeit  every  copy  thereof  to  inch  pro-  posed  for  sale ;  one  half  thereof  to  the 
prietor,  and  shall  also  forfeit  and  pay  such  proprietor,  and  the  other  hull  tothe  useof 
damages  as  may  be  recovered  in  a  civil  the  United  States,"  §  *966.  "Any  per- 
action  by  such  proprietor,  in  any  court  of  son  pnblicly  performing  or  reprciicnting 
competent  iunsdiclion."  g  4965.  (as  any  dramatic  composition  for  which  a 
■mended).  "If  any  person,  after  there-  copyright  has  been  obtained,  without  the 
cording  of  the  title  of  any  map.  chart,  consent  of  Che  proprietor  thereof,  or  his 
dramatic  or  musical  composition,  print,  heirs  or  assigns,  shall  be  liable  for  dam- 
ent,  engi»ving  or  photograph  or  chromo,  agee  therefor,  snch  damageB  in  all  caseato 
ot  of  the  description  of  any  painting,  be  awiexBed  at  snch  snm,  not  less  than  one 
drawing,  statue,  itatnary.  or  model  or  hnndred  dollaia  Ent  the  first,  and  fifty 
derigu  intended  to  be  perfefted  and  ex-  dollars  for  every  subsequent,  performance, 
tented  as  a  work  of  the  fine  arts,  a«  pro-  as  to  the  cuart  aball  appear  to  be  jn«t," 
Tided  by,  this  Act.  shall,  within  the  term  {a)  Rev.  Stat.  $  496T  (as  amended). 
limited  contrary  to  the  proviaianB  of  this  ''  Every   person  who  shall  print  or  pnb> 
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It  is  entirely  impossible  to  lay  down  a  defiQite  rule  which  shall 
determiae,  id  all  cases,  whuthei  a  copyright  has  been  infiinged. 
Absolute  originality  is  very,  very  rare. 

Nevertheless  a  man  who  produces  what  has  in  it  a 
* 257  ap  distinct  'element- of  novelty,  must  be  protected  in  the 
rights  which  the  law  gives  him  to  the  profits  arising 
from  his  work. 

Plagiarism  is  one  thing ;  piracy,  another.  They  may  be  sepa- 
rated, not  by  a  sharply-defined  line,  but  by  a  wide  "  Debatable 
Land. "  But  they  must  be  distinguished  in  some  way.  On  the 
one  hand,  every  writer  must  be  permitted  to  use  sentiments,  de- 
scriptions, definitions,  or  expressions,  which  in  their  very  nature 
are  common  property,  and  therefore  not  subject  to  any  exclusive 
right ;  and  mere  imitation  is  pardonable,  because,  in  the  matter 
of  copyright  as  of  patent,  resemblance  is  not  the  question,  but 
identity.  And,  on  the  other  hand,  every  author  is  entitled  to  the 
fruits  which  the  law  permits  him  to  reap  from  the  fields  he  has 
himself  cultivated.  The  product  of  his  own  intellectaul  labor  is 
made  by  the  law  of  copyright  his  own  property,  as  much  as  com- 
mon law  makes  the  product  of  his  manual  labor  to  be  so.  (6) 

Seldom  is  a  whole  work  reprinted  without  change.  But  a  part 
of  it  may  be  reprinted  word  for  word ;  or  the  whole,  or  an  impor- 
tant part  may  be  reprinted  under  a  colorable  disguise.  Either 
will  be,  generally,  an  infringement 

If  a  reviewer  quotes  from  tlie  book  under  review,  is  this  an 
infringement?  Certainly  not,  if  it  be  done  honestly,  and  only  to 
illustrate  the  various  opinions  concerning  the  book  or  its  topics. 
But  it  must  be  obvious,  that  even  such  a  disguise  as  this  might 
be  adopted  to  cover  up  a  piracy,  (c) 

liih    May   naoaacripe  whatever,  without  nuppoited  it,  nor  even   in   the  publUbed 

the  consent  a!  the  author  or  proprietor  reeoItB  of  bia  own  obiervBtions.     But  the 

first  obtaioed  bIibII  he  liable  to  the  author  plaintiS  has  a  right  to  any  thut  no  one  ii 

or  prnpiietor  fur  all  damageB  oci^oDed  to  be  permitted,  whether  with  ur  withant 

bj  Buch  injury."  acknowledgment,  to  take  a  material  and 

(b)  This  iilgtinctinn  Ib  well  expreiKed  anbetantiol  partiuaof  his  work,  of  hit 

by  Vice-Chanre}lur  Jamet  in  Pike  v.  Nich-  arjfument,  hia  iUiistrattoiu,  hie  BUthoritiea, 

OlM,  L.  R.  B  Ch.    All.    25S,    36  L.  J.  Ch.  for  the  purpose  of  making  or  improving 

539,     "  Ptagiarism."  he   Bays,    "doea    not  a  rival  work."     See  alao  Stowe  v.  Thomaa, 

Deceaaarily  amount  to  a  legal  invasiou  of  3   Am.   Law    Reg.    1129;    Chatterton   i>. 

copyright.      A    man   publishing  a  work  Cave,  L.  R.  10  C.  P.  S7a  ;  S  C.  P.  D.  4!  ; 

gives  It  to  the  world,  and,  so  far  aa  it  adds  PeTris  r,  Hexamer,  99  U.  S.  674, 
to  the  world'!  knowled|!:e,   adds  to  the         (c)  Thna,   in   Campbell    n.   Scott.   11 

material  which  any  other  author  hae  a  Sim.  31,  the   defendsjit  had  published  a 

right  to  use,  and  maj  even  be  bound  not  work  called  "  The  Book  of  the  Poett  ;  " 

to  neglect.    The  queation  then  ii  between  consisting  of  extracts  from  the  works  of 

a  legitimate   and   a  piratical  use  of  an  different  authors,  those  of  the  plaintiff 

ant  hor'B  work.    There  is  no  monopoly  in  among  others;  the  whole  being  preceded 

the  msjn  theorj-  of  the  plaintiff,  or  in  the  by  a  general  disquisition  on  the  nature  of 

theories  or  (peculations  by  which  hs  has  the  poetry  of  the  uiueteenth  centniy,  bot 
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•It  ia  certain  that  a  copyright  may  be  infringed  by    * 257 aq 
copyiag  a  part  of  the  book  if  it  be  of  BufBcient  extent 
and  importance.     But  if  a  book  infringe  the  copyright  of  another 
book  only  ia  one  dietiactly  severable  part,  it  is  a  rule  that  the 
remedy  will  not  extend  beyond  the  injnry.(d) 

Keither  the  intention  of  Uie  party  charged  with  infringement,  (e) 
nor  his  ignorance  that  be  was  infringing,]/)  can  be  taken  into 
conflideration,  except  so  far  as  they  bear  upon  the  only  fact  that 
is  inquired  into,  —  Is  there  actual  infringement  ?  It  has  been 
said  that  the  word  "  book"  in  the  statute  does  not  include  a  trans- 
lation. It  may  be  sound  doctrine  that  a  copyright  of  a  book  is 
not  infringed  by  the  publication  of  a  translation  of  it  into  another 
language.  But  it  cannot  be  law,  that,  if  one  in  this  country 
makes  a  translation  into  English  of  a  foreign  work,  he  cannot 
have  a  valid  copyright  of  his  translation.  Every  day's 
practice  is  otherwise.  (^)    *  In  England  it  has  been  in-   *  257  ar 

withoni  an;  puticnUr  observaCions  being  Nichols    r.   Snsglea,   3    Day,   158.    But 

appended  to  the  poemii  which  followed,  altbou^h  the  a^nce   of  fraadalent  jn- 

1(  was  Md,  that  this  conld  not  be  pro-  tent  wiU  not  excose  a  palpable  violation 

tected  as  a  book  of  critidsni.    See  also  of  another's  copyright,  still,  in  doobtful 

Bell  0.  Whitehead,  8  L.J.Ch.  Ul;  Wlitt-  ca^ei,  or  where  the  amonLt  taken  is  small, 

tiogham  v.  Wooler.  S  Swaoat.  438 ;  Bohn  it  often  ha«  an  important  bearing  upon 

e.  Bogne,  10  Jn:.  430  ;  Sanndersn.  Smith,  the  qnestion  whether  a  fair  use  has  been 

S_My.   &  Cr.   711;  W^kinn  o.jUkin,  IT  made  of  the  materials  taken,  and  whether 

~  an   injonctioa   ahoiild  be  granted  or  the 

PBrty  left  to  hit  remedy  at  law.    Gary  ff. 

Keaniler,  4  Eip.   170;  Spiers  r.  Brown, 

^u«ii.>uu...  ..»..™,>.o™j,  ,!,.,,   ...iuui..  fl   W.   B.   S33:   Cary  r,   Faden,   5   Ves. 

Power*,   2   Wdod.  &  M  93) ;  Greene  u.  29;  Reade  b.  Lacy,  1  Johns.  &  H.  936 

Bishop.  1  Clit.   201;  Lawrence  v.  Dana,  Webb  p.  Powers,  2  Wood.  4  M.497;Law- 

C.  C.  U.  S.  MaM.  Dist.  1869 ;  Mawmaa  c.  rente  p.  Dana,  C.  C.  U.  S.  Mus.  Dial. 

Tegg.    2  Bnss.  335:  Camaa  v.  Bowles,  S  1B69. 

Bro.  Ch.  K.  8S ;  Jarrold  b.  Honlaton,  3  K.  ij)  Millet  r.  Snowden,  1  Weat.  L.  J. 

kJ.73\.    In  Tonson   c.  Walker,  cited  4  340;  Gambart  v.  Snmner,  5  H.  &  N.  S ; 

Bnrr.  2325,  Lord  Hardaicke  granted  an  West  b.  Francis,  5  B.  &  Aid.  737. 
iBJanctioD  against   the  publication  of  an  [g)  Id  Stowe  v.  Thomas,  3  Am.  Law 

•dition  of  Milton  with  Dr.  N'ewton's  notes,  Reg.  210,  it  was  first  expressly  deciJed 

the  infringement  being  of  the  notes  only,  that  a  translation  of  a  copyrighted  wurk 

Bat  thia  is  certainly  not  the  modem  piac-  is  not   an  infringement.     It    wae    there 

ties,  unless  so  lar^  a  portion  of  the  de-  held  to  be  well  Mttled  that  the  anthor's 

(endant's  work  consists  of  pirated  matter  property  in  a  published  book  conaiBts  only 

that  an  injanction  against  this  renders  the  in  the  "  right  of  copy ;  "  that  "  a  book,  in 

lemainder  of  tKe  work  entirely  oseleas.  the  language  of  the  copyright  law,  neces- 

Sm   Mawman   v.  Tegg.iupra:   Lewis  v.  sarily  conveys  the  idea  of  thonghts  or 

Fnllaiton,  2  Beav.  H.    So  where  the  parts  conceptions,  clothed   in  Inngna^  or  iu 

which  have  been  copied  are  so  interwoven  mnsii:a]   characters,  written,   printed,  or 

with  original  matter  that  they  cannot  be  published.     Its  identity  does  not  coiwist 

separated   without  destroying   Che    work,  merely  In  the  ideas,  knowledge,  or  infor- 

the  pnblication  of  the  whole  work  will  be  mation  eommaoicated,  but  in  the  same 

itMraineU.    See  caaea  jnst  cited.  conceptions  clothed   in  the  same  words, 

(e)  Scott  a.  Stanford,  L.  R.  3  Eq.  723;  which  make  it  the  same  compoeition.    A 

Rowonh  V.  Wilkes,  1  Camp.  94 ;  Campbell  eopi/  of  a  book  most,  therefore,  be  a  tran- 

r.  Scott,  II   Sim.  31 ;  Hodges  t>.  Welch,  3  script  of  tho  language   in  which  the  con- 

b.  Eo.  366;   Wilkins  d.  Aikin,  17  Ves.  captions  of  the  anthor  are  clothed;   of 

423;   EmenoD  b.  Daviet,  3  Story,  768;  aomething    printed   and  emboiiied   in   a 

Story    V.    Uolcombe,   4    McLean,    306  i  tangible   shape.    The  same    conceptions 
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timated,  that  if  an  English  book  be  translated  into  GiermaQ, 
and  from  German  be  retraasleted  into  English,  this  retransla- 
tion  would  be  an  infringement  of  the  original  copyright  {h) 

The  questioQ  whether  a  compilation  from  a  copyright  book  is 
an  infringement,  often  depends  upon  the  farther  queation.  What 
is  the  limit  to  the  right  which  an  author  has  to  profit  by  the 
labors  of  an  earlier  author  ?  Whoever  publishes  a  book  does  so 
in  the  hope  that  he  may  increase  human  knowledge,  or  rectify 
human  thought,  or  entertain  if  he  does  not  instnicL  The  law  of 
copyright  is  founded  upon  the  stimulus  it  gives  to  the  production 
of  useful  booka  Then,  one  who  makes  use  of  them  to  be  himself 
an  author,  and  a  better  author  than  he  could  be  without  them, 
makea  a  legitimate  use  of  the  books.  But  he  must  stop  short  of 
the  line  which  separates  such  use  from  the  naked  adoption  as  bis 
own,  or  the  mere  copying,  of  another  man's  appropriated  work. 
We  know  no  principle  which  may  better  serve  te  desiguate  this 
line  of  distinction,  than  that  which  says,  a  compilation  is  not  an 
infringement,'  when  it  is  made  with  so  much  of  original  thought 
and  of  new  result  on  the  part  of  the  compiler  as  to  make  his  book 
a  new  book,  (t)  This  question  has  arisen  particularly  as  to  books 
of  Btetistica. 

clothed  [q  anoChei  langoa^  cumot  con-  of  Boother.  Though  a,  good  deal  h*d 
■titute  the  sune  compoeition ;  dot  can  it  been  taken  from  the  plaintJEF,  jet  a  good 
be  caUedalraDurimorcopy  of  the  MHue  deal  of  l^rar  had  been  beatowed  upon 
book."  See  also  Wyatt  t>.  Barnard,  3  V.  what  had  been  taken.  Upon  the  whole. 
i  B.  77;  Burnett  r.  Clietwood,  2  Mer.  he  could  not  think  the  defendant  had  eone 
4il;  Millar  V.  Taylor,  1  Burr.  2.^10,3348;  bevoad  what  the  conrt  would  allow, liar- 
Frince  Albert  e.  Strange,  2  Dr.  G.  &  Sm.  iu^  produced  that  which  wai  in  fact  aa 
693.  Under  aectiou  S6  of  the  Act  of  original  work.  So  in  Jarruld  c.  Honla'ton, 
1S70,  authors  "mav  reserve  the  right  to  3  K.  &  J.  708,  3  Jur.  (n.  a.)  10&1.  The 
dramatiae  or  tranelate  their  own  worka."  platotiflB  were  the  publishen  of  Dr.  Brew- 
(4)  Mnrrajc.BogDe.l  Drew.  358,368.  er'i  "  Guide  to  Science,"  — a  work,  in  the 
(i)  lUade  D.  Lacy,  I  J.  &  H.  S24 ;  form  of  qneitions  and  aimwen,  giving 
Sjnen  V.  Brown,  6  W\  R  35S.  In  the  )»(.  iimple  explanations  of  Gomnioti  natural 
ter  case,  which  related  to  the  copyright  of  phenomena.  The  defendant  had  pnbliehed 
a  dictionary,  ViceOhancellor  Wood  refem  a  eimilar  work,  under  the  title  uf  '■  The 
with  approval  to  the  words  of  Lord  £/(/oB,  Reason  Why."  In  conaideriug  the  quea- 
in  WilkiDH  u.  Aikin,  17  Ves.  422,  where  tion  whether  an  unfair  use  had  been  made 
he  says;  "The  qneelion  upon  the  whole  of  the  former  work,  Vice^JhancellorfFnorf 
is.  whether  this  is  a  legitimate  use  of  the  said  ;  "  As  regards  all  common  winrcee. 
plaintiff's  publication,  in  the  fair  exercise  he  is  entitled  to  make  what  use  of  them 
of  a  mental  operation,  deeerring  the  char-  he  can;  but  as  Lord  Langdide  said,  in 
Bcter  of  an  original  work."  He  said  Lewis  r.  Fullarton,  3  Beav.  6,  'ha  is  not 
further,  that  the  real  issue  which  the  entitled  to  make  any  nse  of  a  work,  pro- 
court  was  called  on  to  decide  was  one  tected  bj  copyright,  which  is  not  what 
of  the  moat  difficult  ever  presented  to  can  be  called  a  »ir  use.'"  lu  the  same 
him  ;  namely,  as  to  how  far  a  very  coosid-  opinion,  the  learned  judge  specifies  two 
erable  use  <tf  the  work  of  another  might  usee  of  the  prior  publication,  which  he 
be  taken  to  be  legitimate.  There  was  coosidered  legitimate,  —  vii.,  ftrst,  at  a 
no  concealment  of  some  use  bsviug  been  guide  to  common  authorities  which,  whea 
made,  no  colornble  alteration  proved,  nor  knowo,  any  person  is  entitled  to  use  ;  and. 
anything  tending  to  show  a  fraudulent  second,  as  a  means  of  detecting  errurs  or 
design  to  make  an  imfair  use  of  tlie  work  omiaaiona  in  tlie  aotwequenc  work,  to  b* 
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*  A  aimilar  queatioa  arises,  to  be  answered,  we  think,    *  257  as 
in  a  similar  way,  as  to  an  abridgment  of  a  copyright 

aftonrturds  rectified  bj  information  to  be  barough  ia  reported  to  bare  said,  that  one 

obcaiaecl  from  commoD  ooarcM,     On  the  maj  lawfull}'  copj  the  work, of  another  if 

other  haod,  he  tayt :  "  I  take  tbe  illegiti-  he  accompany  it  with  notea  sod  comments 

tnttie  use  as  opposed  to  the  leiptimate  ose  of  his  own.  and  doea  this  ia  eood  faith, 

of  another  man's  work  on  mibject- matter  and  not  as  a  mere  pretext  for  pirating  tbe 

of  this  description  to  be  this :  If,  knowing  work.    Similar  observations  ars  made  Id 

that  a  person,  vhoee  work  is  protected  Matthewson  v,   Stockdale,  19  Vea,  3TS; 

b^  copjriKht,  has  with  considerkble  labor  Martin  v.  Wright,  S   Sim.  29S.    Bnt  it 

eomDiJed  Iiom  rarions  sonrcea  a  work  in  seems  clear,  according  to  later  aathorities 

ittell  not  orig;inal,  bnt  which  be  has  di-  at  least,  that  such  nse  of  a  prior  pablica- 

gested  an4  arranged,  jon,  being  minded  tion  would  be  deemed  a  piracf,  iC  damage 

to  compile  a  work  of  a  like  description,  reanlted  to  its  ownet,  without  regard  to  the 

instead  of  taking  the  paina  of  searching  pnrpuse  for  which  the  matter  was  taken. 

into  all  the  common  aourcaa,  and  obtain-  "  In  the  case  of  a  dictionarv.  map,  gnida- 

ing  joor  sDbject-matter  from  them,  avail  book,  or  directorv,"  says  Vic&ChaucelloT 

jonrseU  of  tbe  labor  of  yonr  predecessor,  (Fnocf,  "when  ttiere  are  certain  common 

adopt  his  arrangements,  adopt,  moreorer,  objects  of    information,   which  must,   if 

the  reiy  qneslions  he  has  asked,  or  adopt  described   correctlj,  l>e  described  in  the 

them  with  but  a  slight  degree  of  colorable  same   words,  a    Bubseqaent   compiler   is 

TariaCioD,  and  thna   save  jonrself  pains  bonnd   to  set  about    doioK  for   nimseU 

and  labor,   bj  availing  jonnelf  of  the  that  which  the  Bnt  compDec  bai>  done. 

paina  and  labor  which  he  baa  employed.  In  esse  of  a  road-book,  he  limst  connt  the 

that  I  take  to  be  an  illegitimate  use."    So  mi1&«toDea  for  himself,    lu  the  case  of  a 

In  Emerson  r.  Davies,  3  Story,  T6S,  Jndge  map  of  a  newly-discovered  island  (an  illns- 

£lorjr,  speaking  of  a  similar  class  of  casOB,  tration    pnt   m    the  case),   he  must   go 

atys:  "In  cases  of  this  natare,  I  think  it  throngh  tbe  whole  pnjcese  of  trJaognu- 

luay  be  laid  down  as  the  clear  reanlt  of  tion,  jaat  as  if  he  had  never  seen  anj'  for- 

the  anthoriliea,  that  the  tme  test  of  piracv  mer  map,  and,  generally,  he  ia  not  entitled 

or  not  ia  to  sacertaia  whether  the  defend-  to  take  one  word  of  tbe  iuformation  pr^ 

ant   has  in  fact  tiBed   the  plan,  arrange-  viooaly  published,  without  independently 

ments.  and  illostrations  of  the  plaintiftas  working  ont  the  matter  foe  himself,  so  a* 

the  model  ol  his  own  book,  with  colorable  to  arrive  at  tbe  same  resnlt  from  the  tarae 

alterations  and  variation*  only,  to  disguise  common  sources  of  intormation ;  and  the 

tbe  use  thereof;  or  whether  his  work  is  only  nse  that  he  can  legitimatoly  make  o( 

the  resnlt  of  liis  own  labor,  skill,  and  use  a  previous  publication  is  to  verify  his  own 

of  common  materials  and  common  ftourcea  caJcnlations  and  results  when  obtained." 

of  knowledge  open  to  all  men,  and  the  re-  Kelly  e.  Morris,  L.  R.  1  Eq.  697,    See  also, 

■emblances  are  either  accidental  or  arising  Morris  u.  Asbbee,  L.  R.  T  Eq.  38 ;  Scott  v. 

from  the  nature  of  the  subject;  in  other  Stanford,  L.  R,  3  Eq.  718;  Carv  n.  Loag- 

worda,  whether  the  defendant's  book  ia  man,  1  Eaat.  358;  Tmsler  p.  Murray,  I 

fiiMuf  ioc  a  servile  or  evasive  imitation  of  East,  363;  Matthewson  a,  Stockdale,  13 

the  plaintiff's  work,  or  a  bon&Jide  original  Ves.  9T0 ;  Bailev  d.  Taylor,  1  Kua.  &  M. 

compilation  from  other  couimon  or  inde-  73;  Cornish  r,  Upton,  4  L.  T.  [n.  s  )  863; 

penoent  sonrcea."    See  also  Gray  i>.  Rns-  Blount  i'.  Patten,  3  Paine,  397.     Where  so 

•ell,  I  Story,  1 1 ;  Greene  c.  Bishop,  t  Clif.  mnch  ia  directly  taken  from  the  original 

1S< ;  Webb  d.  Powers,  3  Wood.  &  M.  497 ;  that  its  value  Is  sensibly  diminished,  or 

Sto^  D.  Uokombe,  4  McLean,  306 ;  Law-  the  labors  of  the  original  anthoc  are  sub- 

nnce  e.  Dana,  C.  C.  U.  S.  Mass.  Diet,  stantially,  to  an  inionoat  extent,  appropri- 

IS69;  Fulsom   r.   Manh,  3  Storv,   100;  ated  by  another,  that  is  sofflcient,  id  point 

Mawmao  v.  Tegg,  S  Ross.  SBB ;  ^weet  n.  of  law,  to  coa^iitnte  a  piracy,  ;       '     ' 

"      ■        -B  CTB    ■'"     "     ■'       -'        "-'-^    • ..,.___.,.. 


^_                              On   the  other  But  It  ia  clear  that  the  quantity  taken  will 

band,  in  Sayre  b.  Moore,  1  East,  360  n.,  not  alway^e  be  a  true  criterion  of  the  extent 

which  was  an  action  for  the  piracy  of  sea  of  the  piracy.    Said   Lord  Cotiahan.  In 

charts.  Lord  Mantjifld  held,  that  if  the  Bramwell  v.  Halcomb,  3    My.  &  Cr.  T37  : 

defendants  had  corrected  errors  existing  "When  it  comes  to  a  qnestion  of  quantity, 

in  tbe  original  work,  it  was  not  a  servile  it  most  be  very  vague.    One  writer  might 

copying,  and  therefore  no  violation  of  tbe  take  all  the  vital  part  of  another's  book, 

^ntiS's  righta,  although  it  appeared  that  thongb  it  might  be  bnt  a  amall  proportion 

tbe  body  of  uie  defendant's  work  had  been  of  the  work  In  quantity.    It  is  not  only 

taken  from  that  of  the  plaintiff.    So  is  qoantitv,  bnt  ralne,  that  te  always  looked 

Caiye.  Keanley,  4  Eap.  168,  Lonl£//m-  to.    It  li  lueleM  to  refer  to  any  particular 
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*  257  at   book.     Ths  *  cases  on  this  qneation  are  nDtneroua.     And 

perhaps  they  agree  in  nothing  else  but  in  making  mani- 
fest the  extreme  difficalty  of  the  question. 

In  Mr.  Curtis's  work  on  copyright,  he  seems  to  favor    the 
conclusion  that  any  abridgment  whatever  must  needs  be  an 

infringement  (j)    We  think  the  weight  of  authority  and 

*  257  au   *  of  reasoning  does  not  go  ao  far.     The  test  would  still 

be,  as  in  regard  to  compilation.  Has  the  alleged  infringer 
only  made,  by  a  manipulation  of  the  materials  of  the  other,  with 
nothing  of  his  own,  s  shorter  copy  of  the  book  ?  for  then  it  would 
be  an  iufriugement,  however  dexterous  the  work;  or.  Has  the 
later  author  only  made  use  of  thoughts  or  facts  which  the  earlier 
author  gave  to  the  public,  in  such  wise  as  to  produce,  by  his  own 
original  efforts,  a  new  book  of  his  own  J  (it) 

CMBg  u  to  qoautitf."  The  trne  rale  on  maaaer,  invention,  leBrning.  and  Jndg' 
this  point  Beeme  to  b«  that  laid  down  b;  ment,  are  often  shown  in  the  appropriation 
5(ory,  J.,inFolBom«.  Mareh,!  Stoiy,  100;  of  the  literary  labors  of  others;  bnt  the 
"  In  short,  we  moat,  in  deciding  qoestioni  conrts  have  not  hesitated,  on  this  ncconnC, 
of  this  sort,  louk  to  the  natnre  and  objects  to  aacercain  what  part  of  a  book,  laboring 
of  Che  selections  made,  the  qnantit/  and  under  mapidon,  wiu  taten  from  the  com- 
valne  of  the  maieri^  naed,  and  the  degree  plainant ;  and,  if  the  title  of  the  latter  is 
in  which  the  nse  may  prejudice  the  rale,  made  ont,  to  grant  redreai,  even  to  the 
or  diminish  Che  proflCs.  or  snpersede  the  desCraction  of  all  that  Che  piratical  author 
object*  of  chs  original  vork."  can  call  his  own.  In  Che  case  of  a  color- 
O)  Cnrtif  on  Copyright,  p.  ST  I ."  There  able  cnrtailment  of  Che  original  work, 
can  be  do  donbt  that  the  definition  of  an  there  maj  be  the  exercise  of  a  mental  op- 
abridgment  given  in  the  anonymons  cas«  eration,  a*  well  as  in  a  professed  abridg- 
in  Loffc,  is  coriMC  in  a  cnticsl  «en«e.  meut;  and  if  the  original  author  is  iujnrM 
That  the  understanding  mnsC  be  employed  by  the  latter,  as  well  aa  by  the  former,  it 
in  the  act  of  '  carrying  a  larger  work  mCo  seems  Co  be  a  very  unsaljslartory  answer, 
a  smaller  compans,  and  rendering  it  leu  la  either  case,  to  say  that  hts  book  h«« 
expenBiTe.  ana  more  convenient  DoCh  to  been  made,  by  a  mrntal  operation,  to  wear 
thetime  and  use  of  the  reader  ; '  and  that  the  appearance  of  a  new  work.  In  tioth 
when  this  is  done,  Che  person  who  does  it  cases,  the  trae  inquiry  is,  has  anything 
exhibits,  according  to  Ix>rd  Bardwich;  been  taken  which  belongs  to  another  I  In 
bii  awn  'inrenclon,  learning,  and  Jndg-  either  case,  the  form  under  which  the 
menC.'  is  obviona.  But  whether  this  can  original  matCerre^ppeanihould  be  treat- 
be  done  with  any  work  really  original,  and  ed  a«  a  disguise ;  and  Che  extent  of  the 
actually  nndertne  protection  of  copyright,  CrausformaCion  shows  only  Che  extent  to 

—  whether  the  property  of  the  original  which  the  disguise  has  been  carried,  as 
Hthor  can  be  taken,  and  the  taking  justi-  long  as  anything  remains  which  the  origi- 
fied.byaiiyamountof  learning,  jnagment,  nal  author  can  show  to  be  justly  and  ex- 
or  invention,  shown  in  the  act  by  bim  who  clnsively  his  own." 

thus  appropriates  the  property  of  another,         (t)  In  Newhury'i  case,  Lofft's  R.  7T5. 

—  is  tae  great  question  which  seems  to  be  Lord  ChanceUor  Apikg,  after  consulting 
Maumed.  and  not  satisfacCorily  solved,  by  Mr.  Justice  Bhckttcmt,  said  that  "  they 
theae  authorities.  There  are  many  mode*  were  iwreed  that  an  abridgment,  where 
In  which  chs  wrongful  taker  of  another's  thennderstBodingisemployedin  retrench- 
propeMy  may  exhibit  vast  talencand  inge-  ing  onnecesaary  and  uninCerestiug  circom- 
nuiCy,  and  even  genius,  both  in  Che  act  of  Itaaces,  which  rather  deaden  the  narrative, 
taking  and  in  the  use  which  he  makes  of  Is  not  an  act  of  plagiarism  upon  the  ori^- 
it ;  so  that  he  may  really  be  said  to  have  nal  work,  nor  against  any  property  of  the 
inoorporaced  with  it  both  his  own  labor  author  in  it,  but  an  allowable  and  raerito- 
and  his  own  intellectoal  energy-  Bnt  the  rionswork."  In  the  previous  case  of  Gylsa 
question  of  original  title  is  still  apt  incon-  v.  Wilcox,  2  Atk.  Ul,  it  was  Md,  that 
veniently  to  recur  in  anch  cases.    In  like  merely  leaving  ont  certain  passagea  of  the  ' 
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•  We  cannot  close  this  chapter  npon  the  exceedingly    *  257  €»■» 
olisciiTe  topic  of  infringement,  without  remarking,  what 
our  notes  will  show,  that  the  inherent  difficuUiea  ol  the  question*- 
have  been  increased  by  the  extreme  diyersity  tof  the  views  ^^^^^ 
by  different  courts  and  writers,  of  the  extent  and  character  oC   t 
exclusive  right  given  by  the  law  of  copyright,  and  ol  interfere 
with  it    This  is  perhaps  inevitable.    Nor  would  it  be  P^^'l'^      - 
mend  the  matter  much  by  positive  enactment  or  legislative  **'*^'^^' 


tion.     All  we  can  hope  for  is,  that,  aa  time  goea  on, 


and    tt».es© 


questions  pass  ander  adjudication  again  and  again,  there  ir»a.y 

a  gradual    recognition   of  and  a  general  assent  to  ceitam        **^' 

damental  principles,  which  may  give  the   solution   of  the     ci_-vi.« 

origlMawoAw)di™iiilMing»fBwL.tia  deed,  ia   bc*h    tha    ca»«i   ^^.J^t^^'      *^* 

mnJFrenchqQo»tioi.«,did  noKraurtimte  conrW,  in     admUtiDg    *1|*  .^T^^VL^^tiM 

•  fiurabridgnwint.    And  in  tha  subBeqnont  abridRinenW,  yielded  ratjio"''  w 

caM  of  BStanrorth  e.  Robinwn,  S  Ve>.  of  mthurity  th»a  to  **■  V°Tthi«\.^^?f  i 

-0».  it  WW  ktid,  that  a  wlection  of  cuea  and  eadeavored   to  .fe**""'   „  "Z.      ^^.Tihb 

Iromthe  Term  ReuorW,  copied  rerbatim,  prior  work  within    '"   "i^hlTl^^E^^-n^ 

bDtmmofradanderlieads  and  titles  [nitettd  liraits,     A  Bimllar  tonnontj  *=^        ^ 

of  chronologicaUv.  «M  not  a  fair  abridg-  iferted  in  eome  of  "Vjf  r  Iiir     i  ti-V"    ^S^ 

ment.     In  FoUom  c  Marsh,  a  Story,  100,  Tho»,  in  Uickeos  o-   l^-..","      -    *^^  -     ^'M- 

S^f,  3.,  Mud  :  "It  ii  clear  thai  a  mere  Ciuwceilor  Bruce  ■*'^-  ht  to  a-^^Ii..  fl! 

•electionotdifferentarrangeineDtaf  parte  that  ooe  man   iw»»      ,  »„   the  oth**^       i  ^*  ,  ' 

of  the  original  work,  eo  an  to  bring  tbe  works  of  another.       *-»"  i»x^-^**"'^-k. 

original  wSrIt  into  a  emaUer  compear  will  do  not  meaa  to  "a£.^^*  n,ay     ^^^^   «««,*^ 

not  be  beU  to  be  a  iuai  ^ife  abridgment,  an   abridgment     ^J^ILa  -  bat     i^  l».TrIa 

ThoremMtbearealinbetantialcondenea.  which  mar  be  P'**^^^  ti>  abri^f^  ""^^T  *• 

tion<rf  the materiale, and intellectnal  labor  oneman  ha"   *t*-^^od    form,  *.>^^,^      «»Jidl 

and  jadgmeDt  beatowed  thereon,  aod  not  pnblish  in  an   *   '^^-o    in  goiitxf  "^orki 

merelj  ™  '■cile   an  ol  the  eciswre.  (W  another,  withoi**   ^     ^hat  tho  ^^^^*»tw;h  h 

estracti  of  tbe  eswnCial  partA,  conititnting  yond  my  ■"''^?°  j    fn    Tinaley      .T^^^    of  th 

the   chief  T»lue  of  the  work."    And  in  country  la."      ".^rV-hau'^Hor     K«3—      Xj«cr, 

Story  I.  Holcombe,  ♦  McLean,  308,  it  i»  H,  &  M.  747,  "»c*^„    which   t».5     **«^<#  Mil 

•aid:  "ItmnMbeingoodfaithanabridK-  "The  aiithoriti*^J»       ^jjonod  hm.-,^  * *^        abrid 

meot,  and  not  a  treaQse  interlarded  with  ments  hare  be^"  ^^  h»<>  B""'  '^v  ^^     '^  o  app 

ciCatiunB.    To  copy  certain  passagee  f Tom  cation.    Thecoare      ,^  .^   difflcr,.j  ^^  *»  oagh 

a  book  omitting  others,  ii  in  no  }ast  Mofe  that  direction  ;   *"     -^jnetimee      ^^-    *^o  acnt 

an  ahridfftnent  of  it.     It  makee  tbe  work  eacein  the  f®*-"'**'^    »bridjr^ox,g^">-«n  ttii 

ahoTter,  bot  it  does  not  abridge  it.    Tbe  the  compiler  of   *" .  „  aMoietia^        _  k.^  ^'ben 

jndgnieM  is  not  exercised  in  condenaine  fiKtor  to  ""aiifc'""*-.—  *'      S«o  mil,-,  _*_**     the  di 

the  views  of  the  author.     His  langnage  &  ftuion  of  knowl«**e^'  ^oS ;  Belj^^*      X><ylsl( 

cwpisd,  not  condensed;  and  the  vlewe  of  v.  Kinnersley,  A*^^  'rronnon  i,-,        -^^  '^V'^ik^ 

tbe  writer,  in  this  mode,  can  be  Ittt  pai^  1  Bro.  Ch.  ft-  ■**v!t    y,   Bennirij^.^'^^waiieT 

t»aUy  giren.    To  abridge  i»  to  pieeerre  Swanst.  673 ;   S"^         s  W'ootj.'^^      1  «  C.  { 

the  tobstance,  the  es^nre  of  tbe  work,  in  «59 :  Webb  p.  pa'trf^'  ^n,,  L«,w,;^_._^l:.  5M 

»M^n»Honutedlo«nchapnriKiee.  ...  It  Keener.  Whe«tJf.^^„ry.  *'  =  .  ^^-xC-    ^K- *> 

"aaj  lot  be  sNential  to  exdnde  extract*  Gray  d.  Rtusell.  V,^*|»a*-  !*>■*-      »    _  *^^n™  . 

■nnrelj  from  an  abridgment ;  bnt  in  inak-  Dana,  C.  C.  U-    »- ^     i  V.  *C:c*j* 

289.  it  wa.  Mdtb^P    the   -£^:^^ 


lag  extnrts  merely  tbere  is  no  condense-  lyAlnaJM  r.  B**"?^'  p"'**^^  *'''      ^"     ^_^' 

tion  o(  the  bogous  of  the  anthor,  and  B89.  it  wai  Md  t"?^^    the  *^r»i        »»-.- 

*«tBq«iiiIy  there  IB  DO  abridgment  of  it."  composition  is.   "  ^^^d  *"  •.dinC^ 

h  ■  IK«  ftuy  to  see  how  an  abridgment,  mnsic.  thongh  »<**P  fie    *'*''*"^W1 

tnaif  "Airly"  made,  is  consistent  with  noee  from  that  ot    ^Jt^    »»i      '  *»« 

Ik  priaciple,  now  well  aettled,  that  an  be  recognited    by     "J,      4ijfler«»«s^ 

utkriM  >  owvrigbc  in  the  plan  and  ar-  variationt    make*     *^ 

mpmiiii  "l   '»«  worii.  since  these  are  principle."  _- 

MB^^sdopted  in  theabridgmait.    la-  SoO 
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tioD   as  it  arises  ander  variooa  circamstaDcea  aod  in  different 
focms. 

Uodei  the  [section]  coucerning  dramatic  compositiona,  it  would 
seem  that  there  mby  be  aa  infringemeot  by  makiog  use  of  the 
same  series  of  events,  although  not  id  the  same  language,  {kk)  ^ 


SECTION  IV. 

BEHEDIES  AT   LAW  OB  IH  EQUITT. 

The  statute  provides  that  one  who  infringes  apon  a  copyright, 
besides  certain  forfeitures,  '  shall  pay  such  damage  as  may  be 
recovered  in  a  civil  action  by  such  proprietor,  iu  any  court  of 

competent  jurisdiction. "  (/) 
'  257  aw       *  Another  section  determines  in  what  courts  cases 
under  the  lawe  of  copyright  shall  be  cognizable,  and 
what  power  the  courts  shall  have.(m) 

The  most  efficacious  remedy,  and  that  most  frequently  sought, 
ia  relief  in  equity  by  injunction.  This  relief,  to  be  effectual, 
must  be  a  perpetual  injunction.  This,  however,  is  only  granted 
after  a  Snal  hearing  and  a  full  opportunity  of  defence. 

(kk)  See  ante  (kk),  p.  •IST  ai.  well  in  eonitrr  m  at  law,  vhetbei  citiI  or 

(f)  In  the  pieceding  note  (t),  tectioiu  panal  la  tbeir  nMnre,  by  the  circuit  coniti 

69,  lOOaad  101,  which  relate  to  chin  matter,  of  the  United  Stated,  or  nay  district  court 

are  gjTen.     Section  lOt  Itmlti  the  time  havin;;  the  jtu'ijdii.-ttoa  of  a  circuit  court, 

withla  which  the  action  may  be  brought,  or  in  the  Sapreme  ('aart  of  th«  DiMrict 

"  No  action  thall  bemaintaiDed  in  any  case  of  Columbia,  or  any  Territory.    And  tlie 

of  forfeiture  or  penalty  noder  the  copy-  coon  ihall  have  power,  apon  bill  in  eqnity 

right  laws,  DDlesn  the  same  is  commenced  filed  by  any  party  agf^eved,  to  grant  in- 

wnhin  two  years  after  the  cause  of  action  Junctions  to  preTent  the  violation  of  any 

bu  arisen.  right  secured  by  »aid  laws,  according  to 

(n)  Act  1870,  }  lOB.    "All  Bctioos,  the  conne  and  prindplet  of   courts  of 

•Dits.    coDtroTemies,   and   cases    arising  equity,  on  snch  terms  as  the  cooK  may 

ouder  the  copyright  laws  of  the  United  deem  leMOuable." 
State*  shall  be   originally  cogoiiable,  u 

1  There  are  a  few  casM  where  protection  Is  giren  from  infringement  of  rights 
aoalogons  to  those  given  by  copyright,  though  the  provisions  of  tha  copyright  atatnie* 
do  not  afford  protection.  Thus,  one  who  is  presenting  on  the  stsf^e  an  nnpablished 
and  uncopfrighted  drama  or  opera,  mav  obtain  an  injunction  agaiust  nnanthoritad 
presentations  thereof.  Goldmark  v.  Kreling,  SS  Fed.  Rep.  3*9 ;  Arouson  u.  Ftecken- 
Hein,  SS  Fed.  Kep.  7G  ;  Tompkins  r.  Halleck,  133  Mass.  3> ;  Aronson  v.  Baker,  43  N. 
J.  Eq.  ses.  But  not  if  the  drama  or  opera  bat  been  published.  Carte  t>.  Duff,  15  Fed. 
Rep.  739 ;  Carte  v.  Ford,  SS  Fed.  Rep.  IS3.    A  lecturer  may  obtain  an  injunctioi 


the  photographer  from  printing  additional  copiea  from  the  ueg^ve 
Mlling  them.    Fidlard  v.  Fhotographic  Co.  40  Cb.  D.  3U. 


uainst  the  publication  of  notes  of  bis  lectaree.  Caird  c.  Sime.  IS  App.  Caa.  3tSi 
Nicols  B.  Pitman,  S6  Cb.  D.  374.  One  who  has  had  a  photograph  taken  mav  enjoin 
the  photographer  from  printing  additional  copiea  ^m  the  ueg^ve  and  exliibiliog  or 
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The  plaintiff  aaually  prays  for  an  immediate  iajunctioD.  The 
court  may  grant  at  once  an  injunction  to  continue  until  the  hear- 
ing, or  until  further  order;  or  may  refuse  it  If  refused,  this 
would  generally  be  done  on  some  of  the  following  grounds :  — 

First  That  the  copyright  of  the  plaintifT's  hook  is  made  in- 
valid by  the  character  of  tfa«  book.  This  course  has  been  taken 
more  readily,  we  think,  than  it  would  be  now.  But  if  it  was 
obvious  on  inspection,  or  could  be  made  apparent,  that  the  book 
was  immural  or  treasonable,  or  otherwise  itself  a  violation  of 
law,  its  copyright  would  not,  as  has  already  been  intimated,  be 
protected,  (n) 

Second.  If  the  plaintiff  had  been  guilty  of  delay  and  neglect 
in  making  hia  application,  he  could  not  expect  the  prompt  relief 
of  an  immediate  injunction,  although  whatever  rights  he  proved 
on  a  final  hearing  would  he  protected,  (o) 

Third,"  The  court  would  consider  where  would  be  the  prepon- 
derance of  the  mischief  caused,  on  the.  one  hand  by  an 
*  injunction,  or  on  the  other  by  a  refusal  This  must  *  257  ax 
depend  upon  the  character  of  the  book,  and  of  the  sale, 
and  upon  other  similar  circumstances.  While  the  merits  of  the 
case  are  in  doubt,  as  they  must  be  in  the  mind  of  the  court  until 
a  final  hearing,  the  court  would  be  unwilling  to  do  a  great  harm 
to  one  party,  to  prevent  a  small  mischief  to  another.  Hence,  if 
the  book  complained  of  was  such  that  its  sale  could  be  only  tem- 
porary, and  would,  however  great  now,  last  but  a  brief  period,  an 
injunction  until  a  hearing  would  he  fatal,  and  as  injurious,  in 
fact,  as  a  perpetual  injunction.  In  such  case,  the  court  would 
not  grant  such  an  injunction,  unless  on  a  clear  case  of  merit  on 
the  one  side  and  wrong  on  the  other,  (p) 

Fourth.  The  plaintiff  should,  in  his  bill,  state  his  title, 
whether  derivative  or  original ;  and  describe  the  infringement  not 
very  speciGcally,  (y)  but  so  a  to  show  to  the  court  what  it  was. 
If  the  allegations  are  sustained  by  aMdavit,  or  are  confessed,  the 
temporary  injunction  might  issue.  Formerly,  equity  would  not 
thus  interfere  until  the  plaintiff  had  proved  his  title  by  a  trial  at 


a  Ron.  S85  ;  Lewis  b.  Chapman,  3 
,       __   .  , jBH.Dale,    Bwv,   183  ;  Bniton   v.  James.   S  Da  G. 

I  Camp,  27,  n. ;  Lswreuce  r.  Smith,  1  Jac.     &  Sm.  80;  RobiUBoa  d.  Wilkini,  B  Tei. 

4T1 1  Bnrnett  e.  Cbetvaad,  3  Meriv.  441 ;     334  n. 

Puoaral  v.  Phippc  3  V.  &  B.  25.  (p)  Spottuwoode    v.   Clarke,   S  Phil. 

(d)  Saanden  v.  Smith,  3  Hy.  &  Cr.     154;   McNiel  n.  WiUiams,   II   Jnr.  344; 


711 ;  Randall  n.  Murray,  1  Jac  311 ;  Plan    BiamwaU  o.  Halcomh,  3  Mr.  &  Cr.  73T ; 
'.Button,  19  Ves   447;  Baily  r.  Taylor,    Saonden  u.  Smith,  3  M/.  &  Cr  71). 
I   Rdm.   4   H.   73;    Mftwman    e.  Tegg,         (7)  Sweet  o.  Mangham,  11  Sim.  51. 


,  -  Mj.  i 
r.  Button,  19  Ves  447  ;  Baily  v.  Ta^lui.  Saonden  a.  Smith,  3  M/.  &  Cr 
'   Rdm.   4   H.   73;    Mftwman    e.  Tegg,         (7)  Sweet  0.  Mangham,  11 
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law.  (r)  Now,  this  is  not  required  as  a  matter  of  course.  It  i3 
believed,  however,  that  if,  on  the  plaintiff's  own  showing,  there 
was  a  real  doubt  as  to  his  title,  or  as  to  his  having  suffered  any 
certain  wrong,  an  injunction  would  be  refused. («)  But  if  he  had 
what  has  been  called  "  a  clear  color  of  title, '  —  legal  or  equita- 
ble (t)  —  and  makes  out  a  primd  facie  case,'  a  temporary  injunc- 
tion will  be  given  him  upon  such  terms  as  the  rights  and  interests 
of  all  parties  seem  to  require,  (u) 

*  257  ay       *  It  may  be  added,  that,  if  the  mischief  by  the  in- 

fringement be  obviously  insignificant,  the  court  will  not 
hear  the  case,  (v) 

It  may  be  that  the  infringement  complained  of  is  of  such  a 
kind  that  its  existence  may  be  ascertained  at  once  by  inspection. 
This,  then,  the  court  will  do.  But  in  this  country  it  is  seldom 
that  the  judges  go  into  any  detailed  comparison  of  the  two  books, 
to  ascertain  whether  there  be  or  be  not  an  infriugeifient.  In 
England,  it  may  be  inferred  from  some  cases  Chat  the  courts  go 
farther  in  this  direction  than  they  do  here,  (w)  With  us  it  ia  a 
very  general  practice  to  refer  the  case  to  a  master,  with  general 
directions,  or  sometimes  with  very  special  directions,  to  examine 
the  two  books,  and  report  in  detail  all  the  facts  he  finds,  which 
may  bear  upon  the  question  of  infringement.  Upon  this  report 
the  final  hearing  is  usually  had.  (x) 

The  bill   commonly  prays  for   an  account  by  the   defendant 

(r)  Bukett   v.  CnnninKluni,  !   Eden,  part  of  the   ori^nal   work  haa  been  ap- 

187;    JeffrevB  v.   Baldwiu,   Ambl.    IM;  prupriated,  aea  an/e.  note  (d). 

Blauchard  v.   Hill.  2   Atk.  485;   HIIU  u.  (i-)   Baily   i:  Tavlor,  1    Itns.  &  H.  73; 

Univ.  of  Oxfocd,   1   Vera.  £75;  Kedfield  WhilCiiif;liam  i'.  \VouleT,  S  SwaiisC.  4S8; 

V.  Middleton,  T  Bosw.  M9,  9  Story,  Eq.  Webh  v.  I'owera,  1  Wood.  &  M.  533. 

Joria.  g  935.  (if)  Jarrold  a.  HodIbIod,  3  K.&  J.T08; 

())  In  BDch  ciue  the  motioD  for  injunc-  Spiere  c.  Brown,  S  W.  R.  3SS ;  Pike  v. 

tiOD  ia  UMi&lly  directed  Co  etand  over  till  Nicholw,  L.  H.  5  Ch.  Ap.  ISI ;  Mnrrajp  n. 

the  hearinc,  or  till  after  a  trial  at  law,  the  Bogne,  I  Drew.  3GB. 

defendant  m  tbe  mean  time  beinfi  ordered  (z)  Tbe    American    pnctita    is    thni 

to   keep  an  account  of    the   nnnlber  of  stated  bj  Judge  Storg;  "In  gome  canes 

copies  (old  ;  bnt  where  circantrtaiiceB  re-  of  this  nature  a  court  of  eqnitji'  will  take 

quire    it,    an    iojunclJon     in    aonietimei  npou   itoelf  the   talk  of    inspection   aad 

({ranted   pending  the  trial  of   the  legal  comparison    of   books   alleged  to    be   a 

right     See  Wnk'ot  d.  Walker,  7  Ves.  !  ;  piracy.    Bnt  the  nsuat  practice  is  to  refer 

WilkinH  u.  Aikiii,  IT  Ves.  422;  JoUie  v.  the  subject  to  a  nuuter.  who  thbu  report* 

Jacques,  1   Blatchf.  S2G ;   Miller  c.  Mc-  -whether   the   l>oaka  diSer,  aud  in  what 

Klroy,   I  Am    Iiaw  Keg.  305,  and  cases  respects ;    and   upon  such   a  report   the 

cited  (ii/>ra,  note  ( ;>)■  court  nsnally  acts   in   making  its   int«r- 

(I)  Sweet  e.  Cater,  11  Km.  973;  Col-  locutory,  as  well  as  its  final  decree."    3 

buTD  u.  Duncomb,  9  Sim.  ISl.  Story,  Ei],  Jnr.  g  941.    See  also  Kolsom 

(u)  Mawmao  k.  Tegg,   2  Bnss.   SSS;  c.  Manh,  a  Story,  100;  Webb  b.  Fowere, 

BohD   V.  Bogue.   10  Jur.  420;   Univ.  ol  a  Wood,  t  M.  497  ;  Story  v.  Hokombe, 

Oxford  V.  Siuhardson,  6  Ves.  6B9,  706 ;  4  McLean,  306 ;  Greene  v.  Bishop,  1  Clif. 

Chappell  B.  Pnrday,  4  T.  &  C.  4BB  ;  Pier-  186 ;  Lawrence  v.  Dana,  C.  0.  U.  B.  Mase. 
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And  this  is  commonly  granted.  The  terma  and  method  of  ac- 
count are  specified  with  greater  or  less  minuteness,  as  counsel 
may  suggest  or  require,  and  the  court  think  right.  The  main 
purpose  of  the  court  is,  that,  if  on  a  final  bearing  the  plaintiff 
prevails,  the  court  may  have  in  their  possession  all  the  facts  ne- 
cessary to  enable  them  to  do  him,  by  their  decree,  whatever  justice 
the  law  allows,  (y) 
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* 257 Ml  •CHAPTER    XV. 

OS  XKA.DK-lf  ABKB. 

Sect.  1  —  What  a  TracU-marh  i$. 

The  Statute  of  July  8,  1870,  [Rev.  Stat  §§  4937-4947,]  to 
which  we  have  referred  as  the  statute  now  governing  the  law  of 

patents  and  of  copyrights,  also  [provided]  for  and  [pro- 
•257  6a     tected]  trade-marks.'   From  •  the  language  of  the  statute 

it  would  seem  that  "  merchandise'  and  "  goods"  were  to 
be  the  subjects  of  trade-marks ;  and  it  has  been  held  that  a  mere 
■  product  of  nature'  could  not  be  protected  by  a  trade-mark,  (aa)  ■ 
A  trade-mark  may  be  defined  as  a  name  or  device  used  by  a 
seller  in  conoection  with  goods  sold  by  him,  to  indicate  that  they 
are  made  by  him,  or  that  he  has  some  exclusive  right  to  sell 


1  Thii  ftatDte  «u  held  nnconitttntioo&l  in  United  SCatea  b.  SUfleiu,  100  U.  S.  i>l 
See  alio  Baldirin  v.  Franlu,  130  U.  S.  678,  6«T ;  and  by  iCatnte  of  Miurh,  3,  I8B1, 
c  138.  CoDgresB  guve  a  more  limited  rieht  of  registntion.  By  that  Act  "  the  owuen 
of  trade  nurlu  used  in  commerce  with  foreign  natioDi,  or  with  the  Indian  tribea,  pro- 
Tided  Bach  owners  Hhall  be  domiciled  io  the  United  States,  or  located  in  any  foreign 
Gonntry  or  tribes  which  by  treaty,  convention,  or  law.  iif[ord»  eimilar  privilefrei  to 
citiiens  of  the  United  States,  may  obutiu  regietrntion  of  sach  trade-marks  "  b;  recotd- 
ine  io  the  Patent  Office  a  proper  deticriptioa  of  Che  party  applying,  of  the  goods  to 
which  the  trade-mark  has  been  appropriated,  of  the  trade-maft  itseliithewav  of  apply- 
ing  it  and  the  length  of  time  it  has  been  UBed.and  by  paving  a  fee  of  MTeDty-^Te  dollart, 
and  complying  with  ancli  rej^ulations  as  the  CommiBBioner  of  Patents  may  prescribe. 
The  party  aggrieved  by  infringement  of  anch  regiiCered  trade-mai-ks  may  proceed  in 
the  Federal  courts  by  action  on  the  ease  or  snit  in  eqaity. 

9S  7  and  8  ofc.  IS44of  the  Acta  of  1)^90  provide  tt^  no  article  of  imported  merchan- 
dise which  shall  copy  or  simnlate  the  DSme  or  trade-mark  of  any  doineirtic  nannfactnre 
or  manufacturer  shall  be  admitted  to  entry  M  any  cnstom-boDae  of  the  United  StUe^ 
and  anv  domestic  manafacturet  may  require  his  name,  residence,  and  a  description  of 
his  trarle-marks  to  be  rej^stered  in  the  Department  of  Che  Treasory,  and  may  furnish 
that  Department  fac-similea  of  such  trade-marks  which  shall  be  'transmitted  to  tha 
collectors  of  customs. 

»  But  Congress  Spring  Co.  v.  High  Rock  Spring  Co.  4S  N.  T.  Ml,  on  appeal, 
reversed  Congress,  &c.  Co.  b.  High  Rock,  &c.  Co.  S7  Barb.  53G,  tapra,  and  decided  that 
the  owner  of  a  peculiar  product  of  nature  like  natural  mineral  water,  who  has  applied 
to  it  a  conventional  name,  as  "  Con(p«Ba,"  by  which  it  has  become  generally  known, 
and  under  which  it  has  bran  extensirelj  sold  by  him  aa  a  nsefnl  article,  is  entitled  to 
be  ptoleeted  in  the  eiclosive  use  of  such  name  as  hia  trade-mark  in  the  sale  of  tbe 
article.— K. 

840 


)vGoo<^lc 


CH.   XT.]  ON  TRADE-HABES.  *  257  (ft 

them,  and  thus  to  secure  to  him  the  profits  arising  from  the 
peculiar  character  of  the  goods  bearing  that  mark. 

The  right  to  he  protected  in  the  aae  ot  trade-marks,  by  which 
we  mean  the  rule  of  law  which  prohibits  the  false  assumption  by 
a  stranger  of  such  a  name  or  device,  or,  as  it  is  called  in  the  ear- 
liest case  OD  the  subject,  such  a  mark,  is  very  ancient.  The  Gist 
case,  so  far  as  we  can  learn  from  the  reports,  occurred  in  22  Eliz. 
or  32  Eliz.  It  is  mentioned  by  Doddridge,  J.,  in  Popham's 
Keports,  (h)  and  again  by  the  same  judge,  in  a  report  of 
the  same  case  in  Croke.  (c)  Our  *  notes  will  show  that  *  257  bb 
Doddridge's  words  are  reported  in  the  two  books  quite 
difierently.  As  given  in  Popham,  they  would  leave  it  uncertain 
whether  the  action  were  brought  by  one  whose  trade-mark  had 
been  falsified,  or  by  a  purchaser  who  had  been  deceived  by  this 
falsification  and  led  by  it  to  purchase  goods  of  inferior  quality. 
But,  as  reported  in  Cra  James,  —  and  it  must  be  the  same  case, 
although  Popham  dates  it  ten  years  earlier  than  Croke,  and  the 
name  of  it  is  given  by  neither,  —  it  is  certain  that  the  action  was 
case  on  the  deceit,  and  was  brought  by  the  purchaser  of  the  goods. 
This  is  important,  as  showing  that  the  foundation  of  the  law  of 
trade-marks,  was  not  a  property  in  them  by  the  trader,  but  the 
injury  to  the  purchaser  of  the  goods  caused  by  the  fraudulent 
falsification  ot  the  mark. 

A  trade-mark  may  be  a  device  or  symbol  which  may  be  in  itself 
meaningless,  or  it  may  as  a  descriptive  word  indicate  the  origin, 
nature,  and  character  of  the  chattel,  or  it  may  consist  of  the  name 
of  a  person  together  with  some  devica  In  these  respects,  they 
are  of  indefinite  variety.  The  essential  point  is,  that  it  should  be 
used  to  designate  the  true  origin  and  ownership  of  the  article  to 

(i)  Southern   v.   Hoir,  PophAm,   144.    laaTcIiiiig  thereof;  vid  anothsrvho  made 
"Doderidge  nid  that  S3  Elii.  ui  actioa    ill^doCh  pnt  his  mark  □pan  it  withont  hii 
on  tbo  caae  was  hruiiKlit  in  the  Common    privity  ;  and  an  action  upon  the  case  waa 
a  clothiet,  that  whereai  he  had    brought  by  him  who  bonsht  the  cloth,  for 
"  idgwl  maintainable." 
a  the  case  for  Deceit 
A.  9,  thUB  cites  the  same  case  from  Cm. 
.     Jac. :  "  So  (i.  e..  an  action  will  lie)  if  a 
cloth,  whereby  it  shoold  be  known  to  be    clothier  sell   bad  clothi,  nnon  which   he 
hb  doth  ;  aod  another  clothier,  perceiving    pnt  the  mark  of  another  who  made  good 
It,  lued   tbe  same  mark  to   his  ill-made    clothi."    The  aame  caae  is  alao  reported 
diNb,  oo  porpose  to  deceive  him ;  and  it    in  3  Rolle,  38.  where,  after  stating  that  it 
waa  ttaolred  that  the  action  did  well  ]jk."    was  Md  that  an  action  on  the  case  la^ 
(c)  Sontheni   r.    How,  Cro.   Jac.  471;    BgMqat  the  clothier,  the  reporter  aafi: 
.T._j__!j...    r-.j   .     .   .  ^_  ...  .  .. .,   . .      "^m  Mr,  Jiutice  Doddridi/t  did  not  laf 

whether  the  action  waa  brought  b;  the 
clothier  who  origiDallj  had  the  mark,  or 
ao  that  in  London,  if  they  saw  anj  cloth  by  the  vendee,  bat  temble  qut  gitt  pur  ia 
lA  bia  Eoark,  they  would   bnv  it  withont    Botdte." 
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which  they  are  affixed.  (<£)^  Whatever  they  are,  whether  names, 
words,  figures,  or  sjmhols,  if  thej  do  not  relate  to  or  indicate  the 
origin  and  the  ownership  of  the  article,  but  are  intended  only  to 
expraas  their  name  or  describe  their  quality,  they  are  not,  prop- 
erly speaVing,  trade-marks.  <e)  *    If,    however  any  one 

*  257  be   invents  a  *  new  word  to  designate  an  article  made  by 

him,  he  may  obtain  an  exclusive  right  to  it  aa  his  trade- 
mark, although  the  word  indicates  the  nature  or  composition  of 
the  article,  (ee) '    This  principle  has  been  adopted  in  England, 

Id]  Fetridf^  f .  Wells,  4  Abb.  Pr.  144 ;  this  case,  Jadge  RobeHtm.  after  an  elabo- 

Stokeg  IT.  Luiilgraft,  17  Barb.  6CS ;  Amiw-  nte  examination  of  the  aathoritiei%  in 

keag  Mao.  Co.  v.  Spear,  3  Sandf.  Sup.  Ct.  which  be  ihowB  that,  in  man;  cuee  where 

G09  ;  Corwin  e.  Daly,  T  Boaw.  223 ;  Falk-  injaactione  were  granted,  the  iinituion 

inbaiK  v.  Lacj,  35  Cal.  64 1  Newauin  d.  was  in  the  manner  and  form  of  present- 

Al'ord,  43  Barb.  &SS ;  Filley  r.  Fawett,  ma  the  words,  and  not  merely  io  the  nw 

44  Mo.   le8;Fergiuon  v.  Davoi  Mills,  3  olthe  words  themselves,  concladei  brsAT- 

Btews.  31G ;  Dixon  Cracible  Co,  c,  Gng-  ing :  "  None  of  the  caaea  enumerated  ioi- 

genheim,  2  Brewe.  Zi\.    The  name  of  a  pnea  the  doctrine,  that  names  having  a 

Clace  whertt  goods  are  manufactured  may  definite  and   established  meaning  in  the 

B  adapted  aa  a  trade-Mark,  as  against  a  laagnage,  which  do  not   indicate  owner- 

person   living  in  another  place,  Newman  ship  or  origin,  or  sometbiog  equivalent. 

D.  Alvord,  49  Barb.  588.  but  not  against  cannot  be  appropriated   by  one  so  aa  to 

one  living  in  the  same  place.    The  Brook-  exclude  a  similar  nse   by  otheni."    See 

lyu  White  Lead  Co.  v.  Meeury,  SS  Barb,  alio   Bininger  v.  Wattles,  28   How.  Pr. 

419.  £06;  GilloU  v.  Eeterbrook,  4T  Barb- 455, 

(e)  See  cases  cited  In   note  (d).      In  affirmei!  in  48  N.  Y.  374;  The  Leather 

Town  v.  Stetson,  b  Abb.   Pr.  {v.  s.  )  SIS,  Cloth  Co.  i'.  The  Americnn  Leather  Cloch 


proteetioD  wat  sought  for  the  name  "  De-  Co.  1 1  11.  L.  C.  MZ  \  Liebig's  Extract  ol 
iiccated  Codfish,"  but  this  was  AW<fa  mere  Meitt  Co.  v.  Hanbury,  17  L.  T.  Rep.  (x.t.) 
term  of  description,  and  an  injunction  was     398.      But  in  Brahiim  it.  Bustard,  1  Hem 


refused.     So  in  Wolfe  f.  Goulard,  18  How.  k  M.  447,  the  defendnnte  were  restrained 

Pr.  64,  the  name  "  Schiedam  Schnappe  "  from  using  the  word  "  Kxcelsior,"  as  ap- 

was  refused  protection   for  a  eimilar  rea-  plied  to  a  particular  kind  of  soap.    And 

son ;  while  in  Corwio  u.  Dalv,  T  Bosw.  see  Boardinan  v.  Heriileu  Britaunia  Co. 

SS2,  the  wards  "  Club-House,''  applied  to  3S  Cunn.  403. 

gin,  was  considered  indicative  of  quality         (ee)  In  Burnett  d.  FholoD,  9  Boaw.  19!, 

only,  and.  as  such,  not  capable  of  exdu-  the  court  say :  "  ETery  nuo  has  a  nght 

sive  appropriation   as  a  trademark.      In  to  the  reward  of  his  skill,  his  energy,  and 

>  It  is  not  essential  to  property  in  a  trade-mark  that  it  shoald  indicate  any  particnlar 
person  as  the  maker  of  the  article  to  which  it  is  attached ;  it  may  represent  to  the  pur- 
chaser the  quality  of  the  thing  ofFerad  for  sale,  and  in  that  case  is  of  value  to  any  person 
interested  in  putting  the  commodity  to  which  it  is  applied  upon  the  market,  and  he  is 
entitled  to  protection  in  its  use,  Go'dillot  v.  Harris,  81  N.  Y,  263  ;  thoe,  numerals  arbi- 
trarily selected,  need  in  combination  with  other  devices  to  denote  origin  of  goods,  form 
a  valid  trade-mark,  I.awrence  Mfg.  Co.  v.  Lowell  Milts,  IS9  Mass.  325  ;  American,  Ae. 
Co.  t.  Anthony,  15  R.  I.  338;  or  ttie  name  of  a  place,  as  "Akron  Cement,"  Newman  r. 
Alvord,  51  N,  V.  189 ;  cf.  New  York,  Sj;.  Cement  Co.  u.Coplay  Cement  Co.  45  Fed.  Rep. 
SI2 ;  or  pictares,  svmbols,  or  a  peculiar  form  or  fashion  of  label,  or  simply  of  a  word  or 
(Tords,  Hier  »  Abrahams,  82  N.  Y.  519.  —  K. 

'  f.Awrence  Mfg.  Co.  k.  Tennessee  Mfg.  Co.  138  U.  8.  587 ;  Gilman  d.  Hnnnewpll, 
19!  Mass  1,19;  Van  Beilc  I'rescott,  e2N:Y.  630.  But  Dunbar  v.  Glenn,  42  Wis.  118, 
decided  that  the  word  "  Bethesdo."  as  applied  to  plaintiff's  spring,  to  indicate  its  origin 
and  ownership,  and  not  as  a  generic  or  geographical  name,  or  as  merely  descriptive  of 
the  article,  wns  a  valid  tmde-mark,  and  would  be  protected.    The 


trade-mark,  in  Enoi'h  Moron's  Sons'  Co.  c 

■  The  name  by  which  a  kind  of  goods  must  be  called  if  called  anything  cannot  be 
^propriate  as  a  trade-mark  or  trade-name.    Thoe  the  name  linoteam,  for  a  floor  cotw 


Rented  by  some  fieure  on  an  article  sold  for  polishiag  purposes,  that  it  will  make  things 
bright  enougb  tolie  nseil  as  mirrors,  was  held  not  Co  be  a  subject  for  appropriation  as  a 
trade-mark,  in  Enoi-h  Morgan's  Sons'  Co.  c.  Troiell,  89  N.  Y.  292.  — K. 

lything  cannot  be 
.,  forafloorcoTW 
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altbougli  held  not  to  apply  where  the  article  is  patented,  as  the 
name  then  becomes  identified  with  the  gooAa.{ef)  Although 
•words  Id  common  use  and  not  of  themselves  denoting  ownership 
or  origin  cannot  generally  be  appropriated,  it  has  been  held  that 
where  the  use  imparted  a  new  attribute,  meaning,  or  office  to  the 
word,  in  no  way  trenching  upon  any  previous  use  or  purpose  to 
which  }t  had  been  applied,  it  might  be  adopted  as  a  trade- 
mark, (eg) 

Some  difficulty  has  been  found  in  applying  the  general  rule 
above  stated.  If  a  man,  by  greater  care,  skill  or 
'honesty  makes  a  certain  article  better  than  others  make  *257M 
it,  and  informs  all  purchasers  by  a  mark  on  the  article 
that  it  is  of  his  make,  a  purchaser  who  wishes  to  buy  that  article 
must  not  be  cheated  into  buying  another  article,  by  some  one 
who  falsely  puts  upon  it  the  mark  used  by  the  maker  to  designate 
his  work.  And  if  the  maker  profits  by  his  reputation,  and  puts 
the  mark  to  secure  this  profit,  he  must  not  be  cheated  ont  of  it 

luB  hoDMt  eDterpriM.  nnd  irhen  he  hu  np-  point  of  priucipls.     The  plwntifF  eare  hit 

prapriatod  me  hii  tTadtymark  lettera  com-  book-store    the    name    ai    "Antiquarian 

bined  into  a  word  before  unkiiown,  and  Book-otore,"  and  used   this  Dsme  in   hii 

haa  uaed  tliat  word,  and  Eonfc  published  it  adrertiiiemeDtB  and  bnnineBa  Iran xscti our, 

to  the  world  w  hii  adopted  trxde-inark,  he  Htid,  that  he  had  no  excluaive  right  to  it 

ha*  acqaiied  righte  in  it  which  the  coarta  as  a  irade-mark.     Choyniki  b.  Colien,  33 

will  protect."      In  thia  case  the  word  in  Cttl.  M)1. 

inestion  was  the  word  "  Cocoaioe."  which         (e/ )  In    an    English  caae,   where  an 

>d  been   invented  bj  the  plaintiff,  and  inventor  had   tor  many  yean  called  hit 

applied  by  him  to  a  pecnliar  preparatinn  raannfaetnre    "ThB    Original,"    another 

fur  the  hair,  made  io  part  from  cocoa  and  mannfactorer  waa  enjoined  against  nuing 

oil.     In  l>aviB  c.  Kendall,  3  R.  I.  569,  the  those  words.     Vouog  v.  MacRae,  9  Jar. 

aame  of  the  plaintiff's  medicine,  "  Vege-  (k.  s.)  323. 

table  Pain-killer."  was  htl/t  a  good  trsue-         (fi})  Mesaerole  e.  Tynberg,  4  Abb.  Fr. 

mark.     .So  of  a  new  comhinAtioa  of  words  (H.s.'|t!S9;   Newman  d.  Alrord,  46   Barb, 

forming  the  nameofanewipaper.  Uatmll  S88;    Barrows  d.  Knight.  6   R.   I.   434; 

p.  FUwigan,  a  Abb.  Pr.  (m.  b.  |  459.     See  Howard  «.  Henriqnes,  3  Sand.  Ch.  73S; 

abo  Wolfe  D.  Ooalard,  IB  How.  Pr.  64.  McAndrew  u.  Bassctt,  10  .lur.  (s.  b.)  498. 

Bnt   ia   Fetridge   e.  Wells,  4    Abb.   Pr.  In  all  these  cases  proper  names,  either  of 

144,  the  doctrine  Uud  down  in  Bnraett  men  or  of   places,  were  lued  as  trade- 

V.  PhaloD,  is  considered   ss  donbtfnl  in  marks. 


mg  made  of  solidified  oil  may  be  need  by  any  one  manufartnring  it.  and  the  inrentor  of  the 
article  has  no  axclnaive  riglit  to  the  name  which  he  pive  it.  Linoleum  Mfg.  Co.  u. Nairn, 
T  Ch.  D.  834.  So  the  words  "  fnrro-phoeporated  "  (umiing  port  of  a  name  of  a  medicine 
willnotbe protected.  Caswell  c, Davis, 58 N,  Y. 223.  Aniithewords"GoodTearrahber" 
are  not  capable  of  exclosive  appropriation,  ns  that  simpiv  describes  a  certain  kind  of 
eoods,  Goodyear's,  &c.  Co.  v.  Goodvear  Rnbber  Co.  128  ll.  S.  598.  Nor  are  the  words 
bitters."    Brown  Chemical  Cft  d.  Meyer,  139  U.  S.  540.    Nor  "indnrated  fibre." 


lodarated  Fibre  Co.  v.  Amoskeag,  4e.  Co.  3J  Fed.  Rep.  695.  See  also  Singer  Mfg.  Co, 
e.  Wilson,  a  Ch.  I),  434,  448  ;  3  Ap[>.  Cas,  376 ;  Singer  Mfg.  Co.  p.  I,oog,  11  Ch.  D. 
6SG;  18  Ch.  D.39S;  8  App.  Cas.  15;  Corbrn  d.  Gonld.  133  U.  S.  .108;  BoUnder  v. 
I'ltersoQ,  136  lU.  315;  Koefaler  v.  Sander*.  laaX.  Y.  69.  Bnt  an  arbitmry  or  fancifnl 
title  may  be  Che  nibject  of  propertT  though  nited  as  a  name  of  the  article  mannfnctnrerl 
by  tbe  proprietor.  Ford  u.  Foster,  L,  R,  7  Ch.  61 1  ;  Selchow  v.  Baker.  93  N.  Y.  59  : 
Leooaid  t>.  White's  Golden  Lubricator  Co.  33  Fed.  Rep  933, 
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But  if  &  maker  chooses  to  assert  that  his  wares  are  of  extraor- 
dinaiy  excellence,  and  puts  a  label  on  them  simply  expressing 
this,  aa  "  extra  superfine  all-wool  bro&dcloth, '  another  may  say 
his  cloth  is  quite  as  good,  and  assert  this  by  affixing  to  them  the 
very  same  label ;  and  the  purchaser  must  look  out  for  himself. 
The  distinction  is  this :  —  The  law  does  not  undertake  to  guard 
any  one  against  or  give  him  compensation  for  the  inferior  quality 
of  the  goods  he  buys;  it  says  to  him  caveat  emptor;  he  must 
ascertain  for  himself  the  quality  of  the  goods,  or  take  a  warranty. 
But  the  law  will  protect  him  against  the  deception  which  would 
cause  him  to  buy  a  certain  article  when  he  supposed  he  was  buy- 
ing and  paying  for  a  different  article.  If  A  has  a  high  reputation 
for  making,  we  will  say,  gloves,  and  B  sells  to  C  other  gloves, 
falsely  asserting  that  they  were  made  by  A,  it  might  be  that  C 
would  hare  his  remedy  for  the  fraud ;  but  it  is  certain  that  A 
would  be  without  remedy,  unless  he  had  the  practice  of  placing  a 
definite  mark  upon  his  own  gloves  by  which  they  might  be  known 
and  recognized  as  of  his  manufacture,  and  in  that  way  distin- 
guished from  all  others,  and  this  mark  were  falsified  by  B.  Such 
a  mark  would  be  A's  trade-mark.  It  must  be  intended  by  him 
as  his  trade-mark,  and  known  and  recognized  as  such.  And  the 
fraud  for  which  he  has  his  remedy  consists  in  the  use  by  another 
of  this  mark,  for  the  purpose  of  deception,  or  in  such  a  way  as  to 
lead  to  deception. 

The  legal  test  must  always  1^,  Did  the  mark  itself  ascribe  the 
manufacture  to  him  who  used  the  mark  ?  It  might  be  that  a 
mark  would  do  this,  or  might  after  a  while  become  capable  of 
doing  this,  because  of  the  general  recognition  of  this  mean- 
ing,  although   it   contained   no  name   nor  'initials  nor 

*  257  be  *  other  indication  of  a  name.     But  such  cases  must  be 

rare ;  if  a  man  used  a  mark  which  in  no  way  referred  to 
him,  the  reasonable  presumption  would  be  against  his  intention 
to  mark  the  thing  in  that  way  as  his  own.  (/)    But  it  would  seem 

(/)  "The  moment,"  MV8  Jadf^  Ri>5-  with  lonie  impresnion,  hsTinr  no  other 

erfion.  "that  the  stntij^ht-forward  and  Bim-  mean ine  than  to  distinf^uiih  Mieir  mann- 

ple  mode  of  indi<:alinK  ovnenhip  by  the  factnre  from  that  of  othere,  and  had  givea 

owner's  oame,  is  abandoned,  the  burden  it  ont  as  their  mark,  and.  bv  this  discriniT- 

ia  thrown  npon  the  complaining  party  of  nation.  KNip  of  their  manntactnra  had  ac- 

Bhowiu);  that  the  deiienation  nsed  does  qnired  tepntation  and  sals,  they  would  be 

not  mean  soTnething  relatiuE  Cotheqoalitv  plainly  entitled  to  protection.      And,  in 

of  the  article,  or  nnme  other  attribute.''  this  case,  it  wai  caneidered  a  proper  qnea- 

Corwin  i-.  Daly,  7  Ihiaw  SS2.    So  Hohbe  tion  for  a  jnir,  whether  the  words  "Gena- 

t>.  Francaii,   19   Hnw.   Pr.  967.    On  the  meYBnkee"hadbeenQRedbythep1aiiitiff» 

other  hand,  in   Wiltiams  r.  Johnson,  2  to  desisnate  ownership,  or  merelv  an  vronis 

Boaw.  I,  Judge  Woodraf  Bays  :  "  If   the  of  qatJity.     So  in  Barrows  v.  Kniglit.  6 

piuntifTs  had  choBen  to'  stamp  their  soap  K.  1.  434,  plaintiffs  clumed  a  trade-mark 
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to  be  now  well  settled  by  the  decisioos,  that  any  arbitrary  sym- 
bol, though  in  itself  meaningless,  may  be  adopted  as  a  trade- 
mark, if  it  has  never  before  been  applied  to  a  similar  purpose,  (y) 
Tba  safest  course  is  to  follow  the  custom  which  is  now  nearly  if 
not  quite  universal ;  and  that  is,  to  connect  with  a  mark  a  name 
or  designation  which  should  connect  the  thing  bearing 'the  mark 
with  the  man  who  uses  the  mark.^ 


SECTION  II. 
OF  THB  BIGHT  WHICH  A  TBADE-MABK   SECDBES. 

The  law  of  trade-marks  was  originally  founded  upon  the  fraud 
of  him  who  used  them  falsely,  and  upon  that  fraud  as 
*  practised  on  the  buyer.  It  was  a  second  and  a  distinct  *  257  hf 
step  which  extended  this  law  to  the  fraud  practised  on 
the  seller.  By  this  step  it  protected  him  against  the  injury  sus- 
tained by  him  from  the  use  by  another  of  his  trade-mark,  and 
this  is  the  principle  of  the  reoent  statutory  provision.  It  protects 
him  iu  the  enjoyment  of  a  right  which,  even  at  common  law, 
came  very  near  to  being  a  right  of  property.  No  one  has  ever 
doabted  that  the  exclusive  right  secured  by  a  patent  or  copyright 
is  regarded  in  law  as  a  property.     And  now  the  same  statute 

in   the  worda.  "Roger    WilliBmi   Long  Ani  in  Kinohui  v.  Bolton,  IS  Iriib  Ch. 

Cloth,"  u  applied  to  goods  of  their  maan-  T3,  the  teCEera  L.  L.  ased  to  designate  s 

(aetnra,  and  it  waa  iMd  to  be  a  qnRaCiou  particnlai  branil  of  ffhiakej,  were  consid- 

foT  the  joTj,  whether  the  goods  bearing  ered  a   good    crade-mnrk,  olthongh    the 

that  mark  were  known  bj  Cbe  public  M  plaintiffs  always  placed  their  own  nmae 

the  mannfactnre  of  the  plalDtlfl.  npon  their  labeU  la  addition.    See  also, 

(9)  Thus,  in  Gillott  v.  EKerbrook,  47  Motley  v.  Downman,  3  Mr.  &.Ct.\;  Hall 

Baib.  4S5,  affirmed  in  13  TH.  Y.  374,  the  v.  Barrows,  10  Jar.  (n.  s.)  S9 ;    Cartier  f. 

BDiDbeTSOSiOKd  ae a  trade-mark  on  pens,  Carlile,  8  Jar.  (n.  s.)   183;    Ransonie  e. 

WM  prot«cted.     In  Harrison  v.  Taylor,  II  Benlall,  3  L.  J.  (».  s.)  Ch.  161 ;   McAn- 

Jnr.  (h.  b.)  408,  the  flgnre  of  an  ox  was  drew  u.  Baisett,  10  Jar.  (h.  e.)  492;   Mes- 

ptarad  by  the  plaintifcs  on  the  bonea  ot  serole  p.  Tjnberg,  4  Abb.  Pr.  (n.  9.)  489; 

moatard  put  np  by  them,  and  JttM  a  good  Davis  v.  Kendall,  !  R.  I.  569;   Ihtle  v. 

tiad»-maik.    In   Edeliton  e.  EdelMoD,  9  Smithson,   IS    Abb.    Pr.   237;    Seito    n. 

Jnr.  (n.  s.)  479,  the  figare  of  an  anchor  Proveiende,  Eng.   Eq.   Rep.   I   Ch,   Ap. 

WM  tmed  to  deeifniMe  tbe  plainCitTs  iron.  192. 

1  A  label  pot  on  goods  to  indioite  that  they  wen  made  by  workmen  beloni^ng  to  ■ 
"  nnton  "  will  not  be  protected  aa  a  trade-mark.  Canon  v.  TJry,  39  Fed.  top.  777 ; 
Weener  p.  Brayton,  132  Mass.  101 ;  Cigar  Hakera'  Frot  Union  n.  Conhaim,  40  Minn. 
S43;  Schneider  d.  Williams.  44  X.  ,1.  Eq.  391.  See,  however,  SCrasser  v.  Moonelis, 
UN.  Y.  Snper.  Ct.  197;  People  ir.  Fisher,  SO  Hdd,  S»I.  Hecent  statntei  now  protect 
Mcfa  labels  in  Illioois,  Kansas,  Kentncky,  Maine,  MMMcfaowtU,  Ohio,  Nebiwki^ 
Wiaemtb,  and  other  Statea. 
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frhich  regulates  patents  and  copyrights  includes  trade-marks,  and 
makes  the  exclusive  right  to  use  a  trade-mark  analogous  at  leaat 
to  that  secured  by  patent  or  copyright,  and  a  right  of  property,  or 
something  very  like  that  right. 

Although  the  statute  has  now  come  in  aid  of  the  common  law  in 
the  matter  of  trade-marks,  the  earlier  adjudication  on  the  nature 
of  the  right,  or  the  property,  has  not  lost  its  interest  nor  its  use- 
fulness. And  we  give  the  leading  cases  on  this  suhject  in  our 
notes,  (y^) 


•267fiy  •SECTION  III. 

WHO  MAY   HAVE  A   TBADK-MAEK. 

We  do  not  see  that  the  statute  determines  this,'     It  only  pro- 
vides that  our  own  citizens  and  certain  aliens,  if  they  [are  "  owners 

(.w)  'Hiia  queetion  WM  la\\y  diBcnswd,  United  States,  under  the  ConiCitntion  uid 
and  flntlll}'  settled  in  the  ■everal  casea  of  lawa,  they  ars  entitled  to  the  same  protec- 
Tavlor  D.  Carpenter,  in  the  Circnit  Conrt  tion  of  their  right*  bh  citiiens.  There  ii 
of  the  Uoited  Statct,  and  in  the  Cunit  of  no  difference  between  the  cane  of  a  ciliien 
Chancery  in  New  York.  The  pUintiSa,  iind  that  of  iin  alien  friend  when  his  rishU 
citiieni  of  Enf^land,  were  maDiuactnren  are  openly  violated."  3  Story  C.  C.  Hep. 
of  thread,  vrhich  was  largely  exported  to  45S.  Finally,  in  an  action  on  the  case  for 
the  United  States,  and  had  there  gained  a  damaffei  between  the  same  parties,  Jndge 
valuable  repntation.  The  defendant,  a  Wmdlyitry,  after  an  able  examination  of 
citizen  of  ^^BHachnseCts,  also  a  manafac'  the  rivhCs  nf  aliens  in  the  courts  of  the 
turer  of  thread,  had  been  in  the  habit  of  United  States,  confirmed  the  doctrine  Uid 
placing  npon  his  own  thread  labels  marked  down  b^  Judge  Slorti  and  Chancellor  Wat- 
with  the  plaintiff'e  name.,  and  in  every  uvrtA,  2  Wood.  &  M.  1 .  Bo  Coates  v.  Hol- 
reepect  closely  imitating  those  used  by  the  brook,  S  Sandf.  Ch.  SB6  ;  Gillott  d.  Estsi- 
plaintiff  npou  his  own  ^oods.  One  of  the  brook,  47  Bub.  4S5  ;  afi9rmed  in  48  N.  T. 
principal  grounds  of  deleoce  relied  on  was  374 ;  Clark  v.  Clark,  ZS  Barb.  76.  Tha 
that  the  plaiiitiffB,  being  alisas,  had  no  English  case  of  Delondre  v.  Shaw,  !  Sim. 
right  to  a  trade-mark  in  this  country  which  Cb.  237,  has  been  thonght  to  maintain  an 
an  American  court  would  protect.  But  opposite  doctrine ;  but  the  point  actually 
Chancellor  H^o/uiorlA,  said  :  "  The  fact  that  decided  in  that  case  was  that  the  court 
the  compLaJnanta  are  subjects  of  another  would  not  protect  the  copyright  of  a  for- 
goverument,  and  the  defendant  is  a  citizen  eigner,  and  on  the  qnestion  of  trade-mark 
of  the  United  States,  as  stated  in  the  an-  no  opinion  was  given.  Later  English 
swer,  cannot  alter  the  rights  of  the  parties  cases  full;  adopt  the  views  expressed  by 
or  deprive  the  complaiuauU  of  the  favor,  the  Amencap  courts.  Thus,  in  the  Col- 
able  interposition  of  the  court,  if  those  tins  Co.  c.  Brown,  3  Kay  &  J.  428,  in  which 
rights  have  been  violated  by  the  defend-  the  pluntiffs  were  American  citizens,  Vice- 
aut.  So  far  as  the  sabject-iDatter  of  the  Chancellor  Wcod,  after  showing  that  the 
suit  is  concerned,  there  is  no  difference  qnestion  in  these  cases  is  one  of  fraud, 
between  citizens  and  aliens."  11  Paige,  says:  "Any  frand  may  be  redressed  in 
392.  On  appeal  to  the  Conrt  for  the  Cor.  the  country  in  which  it  is  committed,  wfaot- 
rection  of  Errors,  the  decree  was  affirmed,  ever  be  the  country  of  the  person  who  has 
S  Sandf,  Ch.  511.  In  another  snit  between  been  defrauded."  So  The  Collins  Co.  o. 
the  same  parties  in  the  United  States  Cir-  Cowen,  3  Kay  t  J.  423  ;  Farina  e.  ^*er- 
CDttCourtinMaasachusetts,  Stm-jr,  J.,said;  lock,  39  Eng.  L.  &  Eq.  i77  ;  Cartier  v. 
"  It  is  snggeated  that  the  phiintifig  are  Carlile,  8  Jnr.  (h.  b.)  IS3. 
aliena.    Be  it  so.    But  in  the  courts  of  the 

'  To  obtain  registration  of  a  trade-mark  nudarthe  statute  of  1 881,  the  applicant 
mnit  show  that  he  has  the  sole  cigbt  to  nae  the  mark,  that  it  does  not  conflict  with  tha 
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of  trade-marks  used  in  commerce  with  foreign  nations,  or  with 
the  Indian  tribes,  *]  may  be  protected  in  such  nse  by  using  the 
means  indicated.  As  any  one  may  buy,  and  any  one  may  sell, 
there  would  seem  to  be  no  exception  to  the  rule  that  every  one 
who  makes  and  sells  a  particular  article  may  put  his  trade-mark 
upon  it,  and  have  hia  rights  therein  respected  by  all  persons. 
Hence  oor  courts  have  heretofore  protected  aliens  equally  with 
citizens ;  and  they  have  done  this  without  reference  to  the  ques- 
tion whether  the  country  to  which  the  alien  belongs  protects  a 
similar  right  in  our  citizens  who  may  be  there,  on  the  ground 
that  this  protection  of  the  manufacturer's  trade-mark  is  the  pro- 
tection of  the  community  against  fraud ;  and  that  it  is  equally 
the  duty  of  our  own  courts  to  give  this  protection  to  our  own 
community,  whether  another  government  does  or  does  not  protect 
its  own  community.  (A) 

The  recent  statute,  however,  expressly  confines  the  right  to 
[those  "  located  in  any  foreign  country,  or  tribes  which  by  treaty, 
convention,  or  law,  affords  similar  privileges  to  citizens  of  the 
United  States. ']  It  would  seem,  therefore,  not  to  be  enough  if 
the  courts  of  that  foreign  country  gave  our  citizens  that  protec- 
tion, in  the  absence  of  treaty  or  convention. 

•  Can  one  who  is  only  the  seller  of  the  goods,  place  on  •  257  bh 
them  his  own  trade-mark,  and  claim  protection  for  it  ? 

It  is  primarily  and  essentially  the  right  of  the  manufacturer 
only.  But  it  would  seem,  from  authority,  from  practice,  and  for 
good  reasons,  lawful  for  one  who  is  only  a  seller  to  possess  this 
right  by  derivation  from  the  manufacturer.  We  do  not  mean  by 
transfer  or  assignment,  —  for  that  question  will  be  considered 
presently ;  but  by  some  arrangement  or  connection  with  the  manu- 
facturer, whereby  the  seller  is  made  the  representative  of  the 
manufacturer  in   this  respect  (i)     It  seems  plain   that  one  who 

(i)  IVloT  "•  CanWDter.  3  Sandf.  Ch.  a&ctnrare  the  lole  importers  of  the  goods 

«0,  S  StoTj,  C.  C.  Rep.  450,  a  Wood.  &,  to  which  they  affixed  their  own  trftde-raark. 

M.  I ;  The  Collins  Co.  r.  Brown,  3  Kor  &  Jt  whs  objected  that  the  manufacturer* 

J.  4S8 ;  The  CoUin*  Co.  r.  Cowen,  3  Kay  Bhoold  have  been  made  parties  to  Ehe  bill, 

A  J  *S3.  bnt  the  objection  was  overruled,  and  the 

(I'l  Walton  V.  Crowley,  3  Blatchf.  C.  C.  court  said :  "  The  party  whose  interests 

Rep.  440.    In  this  esse  the  plaintiffs  were  are  directly  aflacted  by  the  wrong  is  enti- 

by  an  arrangemeut  with  the  English  man-  tied  to  proceed  in  his  own  name  to  pro- 


tude^maik  of  any  one  else,  and  that  ft  is  used  in  commerce  with  foreign  nations  or  Indian 
tribes.  Eiparlt  Lyon,  98  Off.  Oai.  191.  But  property  in  a  trule-markis  a  common- 
la*  ii;;ht  and  does  not  depend  on  statute.  Unit«d8UL(eaif.8tefrens,100U.S.sa;  L.H. 
flairis  Drag  Co.  n.  Stocky,  46  Fed.  Rep.  634.  And  rt^iatration  is  only  pnm&  fyat 
and  not  conclnsiTe  evidence  of  title.    Olen  Core  Mfg.  Co.  t>.  Ludeling,  23  Fed.  "Rep. 
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buys,  from  a  domestic  or  foreif^  manufacturer,  certain  goods 
which  the  manufacturer  sells  as  readily  to  any  one  else,  cannot 
put  his  own  mark  on  them,  and  by  force  thereof  claim  to  be  the 
only  seller  of  those  goods.  But  if  a  manufactuier  —  we  will  say 
of  gloves,  in  Paris  —  has  acquired  an  extensive  reputation  by  the 
excellence  of  his  goods,  and  arranges  with  a  merchant  in  New 
York  that  the  goods  shall  be  sold  to  him,  and  to  no  one  else  in 
this  country,  that  merchant  would  have  a  right  to  call  himself  the 

exclusive  importer  of  these  goods,  and  to  indicate  this  by 
*  257  bi  the  use  of  the  manufacturer's  trade-mark,  or  his  *owd, 

or  by  both  united  into  one.  This  would  not  prevent  any 
person  who  could  get  these  goods  in  Europe  from  bringing  them 
here,  or  selling  them  here  as  those  very  gloves,  (j)  But  he  would 
have  no  right  to  assume  the  trade-mark  which  indicated  that 
he  was,  by  sn  arrangement  with  the  manufacturer,  his  exclusive 
representative  in  this  country,  and  which  therefore  gave  to  the 
buyer  an  authorised  assurance  that  he  was  buying  the  goods  he 
desired  to  buy. 

A  question  has  been  raised,  in  one  case  at  least,  whether  this 
trade-mark  right  may  not  be  connected  in  some  way  with  a 
certain  place.  (^)     The  case  is  peculiar  in  its  facts,   nor  does 

cnie  iti  ■DpprenioD,  uid  the  perton  tor  Brewi.  311 ;  Lockwood  e>.  Boetwick,  S 
whom  goods  are  niannfactnr&il  ha«  the  Ualy,  521.  Odb  mav  bring  a  init  in  his 
■ama  legal  rtght  to  affix  and  maintain  a  own  name  for  the  infringement  ot  a  trade- 
special  trade-mark  as  the  mann&cturer  mark,  although  others  are  also  intereotad 
himself."  In  Partridge  c,  Menck,  3  in  the  mark.  Dent  v.  Torpin,  9  J,  &  3. 
Saodf.  Ch.  62S,  Chancellor  Walworih  139 ;  Hine  d.  Lart,  10  Jar.  106. 
laji :  "The  qaeatioD  in  soch  cases  in,  not  (j)  Samuel  c.  Berger,  4  Abb.  Pr.  88. 
whether  the  complainant  was  the  origina)  The  plaintiff  in  this  case  had  pnrchased, 
inventor  or  proprietor  of  the  aiticle  made  from  one  Brindle,  a  watchmaker  of  ex- 
b;  him,  and  upon  which  he  Dovr  {,ats  his  tensive  repaCation,  the  exclusive  right  to 
trade-mark,  or  whether  the  article  made  stamp  Bnndle's  name  upon  watches  <k 
and  sold  by  the  defendant  under  the  coin-  the  plaintiff's  own  manufacture.  The  de- 
plainant's  ttade-msrk  is  an  article  of  the  fendaats  offered  for  sale  watches  made  hf 
same  quality  or  value ;  bat  the  court  pro-  Brindle  himself,  and  stamped  with  bU 
ceeds  upon  the  nound,  that  thecomplain-  name.  An  injunction  to  prevent  snch 
ant  has  a  valuable  Interest  ia  the  good-  sales  was  praved  for,  but  was  refuaed,  the 
will  of  bis  trade  or  business;  and  that  court  siiTiDgt'hat  "the  rule  of  law  invoked 
having  appropriated  to  himself  a  particu-  by  the  plaintiffs  might  well  have  been 
lar  label  or  sign  or  trade-mark,  indiratlng  cuiiioed  by  the  defendants  as  appIicaUe 
to  those  who  give  him  their  patronase  to  them,  but  would  not  at  all  avail  the 
that  the  article  is  msnnfactured  or  sold  plaintiffs,  whocoold  notcall  upon  theconrt 
by  him,  or  by  his  authority,  or  that  he  to  aid  them  in  paaaing  off  the  watchM 
carries  on  hosineBs  at  a  particular  place,  made  by  them  aa  those  manufactured  by 
he  is  entitled  to  protection  agalost  a  de-  Brindle." 

fendsnt  who  attempts  to  pirate  apon  the  (t)  Motley  d.  Downman,  3  Mv.  &Cr. 

good-trill  of  the  plaintiff's  friends  or  cos-  1.    The  facts  of  thecase  were  these.    The 

tomers,  or  the  patrons  of  his  trade  or  bosi-  boxes  of  tin  platee  made  at  the  Carmai- 

nesa,  by  sailing  ander  his  flag  without  his  then  Works  were  for  along  series  of  yean 

authority    or   consent."    See   Taylor   «.  distiugnished  by  the   brand  H.  C.    The 

Carpenter,  a  Sandf.  Ch.  603 :  Amookeag  plainUff,  while  lessee  of  the  works,  used 

Mannf,  Co.  n.  Spear,  2  Sandf.  S.  C.  699;  this  mark  aa  his  predecessors  had  done, 

Dixon  Cmcible  Co.  v.  Gaggenhelm,  S  and  aabieqoeDtly  removing  his  manniae- 
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•it  settle  tiie  legal  qaestioaa  which  arise  in  it  We  •257^' 
are  nnable  to  see  any  good  reason  for  enlai^ing  oi 
qualifying,  by  any  reference  to  place,  the  right  which  belongs  to 
Uie  manufacturer,  to  protect  by  his  trade-mark  the  public  against 
deception,  and  secure  to  himself  the  advantage  be  has  gained  by 
the  greater  excellence  of  hia  work. 

We  exhibit  in  onr  notes  some  cases  showing  that  the  law  of 
trade-marks,  or,  at  least,  analogous  principles,  have  been  extended 

b>n  to  other  works,  at  a  diilAuce  of  fort*  a  muiatactured  article  is  mainly  owing 

miua,  continned  to  uae  the  tame  mark  to  the  superior  ([ualtt;  of  the  raw  mo- 

QnoB  the  platea  manofactured  at  the  latter  terial  of  which  it  u  mads ;  ao,  for  insCaiice, 

^c«.    For  some  jean  the  Carmarthen  where  ore  dn^  at   a  particular  place  pro- 

Worki  remained  oooccupied,  bnt  after-  duce*  a  sapenor  quality  of  iron,  aod  the 

wards  the  detoodanW,  styling  themeelvBi  product  is   known  by  a  jiarticular  trade- 

the  M.  C.  Tin  Plate  Co.,  having  taken  a  mark,  that  that  mark  mif^ht  become  m- 

ViaT  of  tl>e  works,  carried  them  on,  and  tepatably  connected  with  the  place,  and 

branded  their  boiea  with  the  mark  H.  C.  nut  follow  the  OTiginal  nser  to  another 

An  ininnction  was  obtained  agunst  the  place.    This  view   may   have  inHaenced 

defeoiiautii,  bnt  on  appeal  it  was  dissolved  the  decision  of  t)ie  court  in  the  ease  of 

by  Lioni  Chancellor  (/MlaUan,  who  said:  Motley   r.   Downman.     In    the    case    of 

"  If  by  the  sorcessfol  maaufactare  of  the  Newman  v.  AWord,  S5  How,  Vi.  108,  the 

persons  wJio  had  carried  on  these  works,  plaiutiSs,  living  in   Akron,   N.   Y.,  were 

the  goods  made  th<lre  acquired  an  extraor-  makers  of  water  lime,  and  their  prodpcta 

dioarj   Talnc.  it    was  an   extraordinary  wero  widelv  known  in  the  market  by  the 

Tslaa  which  attached  to  the  premises  on  name  of  AVron  water  lime.    Thedefend- 

wbidi  the  works  were  carried  on ;  add,  no  ants,  living  in  Onondnga,  a  distant  town, 

doabt,  when  the  owner  came  to  dispose  of  and  also  makers  of  water  lime,  re-named 

tbe  works  again,  the  circamstance  of  the  their  own  quarry,    calling  it  Onondaga 

tspntatKHi  which  the  mannfactnre  of  these  Akron,  and  this  name  thev  placed  on  their 

wurka  had  acquired,  would  enable  him  to  goods.     PluntiSs  applied  for  an  injnnC' 

diapOM  of  them  on  more  advantageous  tion,  claiming  the  word  Akron  as  their 

tariDS.     The  real  question  U,  whether  the  trade-mark.    In  granting  the  relief  prayed 

plaiutiffs  have  acquired  a  rigbl  to  prevent  for,  Jndfe  Marmnsaid:  "The  name  of  the 

other  anbseqiient  tenants  of  the  worlu  at  place  where  the  cement  is  made  indicates 

Carmarthen  from  Dsing  a  mark  which  it  to  the  public  far  more  thau  the  place  of 

it  clear  waa  originally  derived  from  those  mannfactnre.    The  article  manoiactared 

wo^a ;  for  althongh  they  were  not  called  is  taken  from  the  earth,     ft  is  a  bed  or 

tbe  M.  C  work*,  jat  the  peraoni  carrying  quarry  of  lime.    There  is  no  spei^ial  art 

on  the  manafactitre  of  tin  plates  at  uiem  or  skill  in  makioK  it  into  cement.    The 

hare  always  nsed  the  mark  M.  C."    A  process  is  the  same  everywhere,  and  yet 

qimntirin  somewhat  dmilar  aroee  in  the  the  cement    made    from   different    beds 

caae  of  Woodwud  r.  Lazar,  !l  Cal.  MB.  difEen  greatly  in  quality  and  value.    To 

Tbe  plaiQti&  had  leased  a  lot  of  land  in  the  purchaser  the  name  of  the  manufac- 

SaoFranciBco,  on  which  he  erected  a  build-  tnrer  is  of  no  importance.     He  knows  that 

ing,  which  he  UMd  as  a  hotel,  nnder  the  the  quality  of  the  article  is  derived  from 

naciteof  the"  WhstCheer  House."    Snb-  the  raw  material;    that  is,  the  bed  or 

aognftntlf  be  pnrchaaed  an  adjoining  lot,  qoarry;    and  he    nnderstands    that    the 

npon  which  he  erected  a  larger  building,  article  thos  labelled  by  the  defendants  is 

and  for  a  time  occnpied   both  buildings  the  genuine  article,  which  he  has  long 

•a  the  Wbat-Cheer  Hoose,  having,  how-  known   and   nsed."    The  injunction  was 

r,  removed  the  sign  to  the  larger  build-  granted,  and  on  appeal  the  decree  was 


s  place.    The  Itrooklyn 
a  tbe  name  of  the  "'  UrigiDal  What-    White  Lead  Co.  u.  Masn^,  S5  Barb.  4[6. 
CbeM  House."  bnt  was  restrained  b;  the    But  see  Stoke«  v.  landgraff,  17   Barb, 
coott  fmn  the  further  nse  of  that  name.    608 
It  viNild  soem  that  where  tbe  value  of 
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beyond  manufactured  articles  (to  which,  at  first  and  tot  a  long 
time,  they  were  confined),  to  such  things  as  omniboses,  places  of 
amusement,  hotels,  publishers  of  periodicals,  and  the  like.  The 
only  good  reason  on  which  this  extension  can  rest,  would  seem 
to  be  that  it  is  only  an  extension  of  protection  to  the  public 
against  fraud.  (/)' 

(0  In  Knott  D.  Moigan,  3  Eeeoe,  313,  of  his  mgreement.    The  aame  waa  Md  is 

tbe  fiUiutiffs  vera  proprietun  of  a  line  of  Stone  r.  Carlui,  13  Lav  Rep.  360,  nuder 

omnitioBee,  under  the  name  of  the  Lod-  preciEcly  the    same    slate   of  facta.    In 

don  Conveyance  Co.      The   defendants,  Howaid  r.  Henriqun,  3  Sandf.  S.  C.  7S5, 

owners  of  a  rival  line,  adopted  a  limitar  the  pUintiSi  were  the  proprieton  at  the 

Dame,  and  painted  it  npan  their  vehiclea  Irving  Honse.   in  >'ew   York.    The  d» 

in  the  same  rulan,   and  in  letters  of  the  fendaot  afterwardi  opened  a  pnbliohoiue 

■ame  form,  and  accumnanied  with  other  in  the  nune  city,  called  the  Irving  Hotd. 

words  and  devices  rlogetv  imitating  thoie  It  appeued  that  penona  intending  to  m 

naed  bv  the  plaintiff.     An  injooction  ro-  to  the  foinier  plaii  had  been  actnallj  Je- 

■training  the  defoadanla  from  sni^h  color-  ceived  bj  the  similarilj  of  name,  and  had 

able  imitation  of  Che  plaintiff's  name  urss  gone  to  the   latter.     An  injnnrtioa  was 

grantedbyLoid  ^an^rfo/c,  and  the  ground  granted.     See  also  Woodward  r.   Laut, 

on  which  the  relief  was  granted  is  thus  21  CaL  448 ;  AlcCatdel  i-.  i'eck,  3S  How. 

stated:  "It  is  not  to   be  said   that  the  Fr.  ISO;  Walker  v.  Alley,  13  Grant  Oh. 

plaintiffs  have  any  exclusive  right  to  the  866.    In  Hogg  r.  Kirby,  8  Vea.  SIS,  the 

words  '  Conveyance  Company.'  or  '  I^d-  defendant  was  enjoiueil  from  pablishing 

don  Conveyance  Company,'  bnt  they  have  a  maeaiiae  as  a  coutinnation  of  one  pnb- 

a  right  to  call  apon  (his  court  to  restrain  lisbed  by  the  plaintiff.    Id  Spottiswooda 

tbe   defendant    from    fnlndntently    using  r.Clarke.SPh.  154,  3  Sandf.  Ch.  638,  tht 


precisely  t 

which  thev  have  taken  for  the  purposa  of  defendant's  almanac  resembled  Ihos 

distinguish  tag  their  property,  and  thereby  by  tbe  plaintiff ;  bat  the  imitation  w 

depriving  them  of  the  lair  profits  of  their  considered  by  the  conrt  sufficiently  dOM 


businexs.  bv  attracting  custom  on  the  false  to  warrant  an  injunction,  withont  a  pro- 

;-....   ..._.    .■ — „...,.,  _; — -'-'  at  law  of  the  legal  title.    S«e 

'.  Hogg,  Kng.  Kq.  Rep.  S  Ob. 

....    -  ...-  ^._  In  Maiah  Ap.  303.    In  Matsell  c.  Flanagan.  3  Abb. 

e.  BillingH,  7  Cush.  332.  the  plMntiffshad,  Fr.  (n.  s.)  4S9.  the  plaintiffs  were  pnb- 

by  agreement  with  the  proprietor  of  the  lishers  of  the  "  Kational  Police  Gaiette." 

Revere  Honae,  obtained  the  privilege  of  The   detendania  were  vendors  of  a  pab- 

transpotting    passengers     between    that  lication  of  similar   character  called   tbe 

hoQse  and  the  railroad  depots ;  and,  as  in-  "  United  States  Police  Gaiecte,"  evidently 

cident  thereto,  the  exclnsive  right  of  osing  intended  as  an  imitation  of  the  former 

the  words  "  Revere  House  "  as  a  badn  on  paper.     An  ininnction  was  granted.     "  - 

his  cowhee  and  on  the  caps  of  his  dnvp—  ■"  r'lamonf  ,.  M.ririioko  55  1  aw  Uar, 
A  similar  agreement  bad  previously 

,  roprietor  and  ..     .    , 

defendant,  hut  had   been   terminated  by  the  "Penny  Bell's  Life,"  that  hr     _ 

mutual  consent.    ]n    an    action  on   the  aidered  a  fraudulent  imitation  of  the  plain- 

caae  it  was  held,  that  the  plaintiff  might  tiff's  paper,  which  wascalled  "  Bell'sLife." 

recover  the  damage  to   bis  bnsineae  re-  The  same   principles  an  tecogniied    in 

suiting  from  the  defendant's  continuing  Snowden  v.  Noah,  Hopkins,  347  ;  B«ll  v. 

to  use  said  badgca  after  the  termination  Lock,  8  Paige,  76 ;  Steven*  v.  De  Cmle,  4 

'  In  many  cases  where,  br  similarity  of  name  or  appearance  of  goods,  a  trandtileut 
,  appropriation  of  the  eood-will  of  auotlier's  bosiness  is  attempted,  eqnity  will  grant  an 
injunction  on  principles  nnalogoua  to  those  at  the  foundation  of  the  law  of  trade- 
marks. See  Lee  v.  Haley,  L.  R.  i  Ch.  ISS ;  Wotherspoon  d.  Currie,  L.  R.  9  H.  L. 
508  ;  Thompson  v.  Montgomery,  41  Ch.  D.  35  ;  Hart  v.  Colley,  44  Ch.  D.  193  ;  Good- 
vear's.  &c.  Co.  d.  Goodyear  Rubber  Co.  I2S  IT,  S.  i9S.  604 ;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.  13B  IL  S,  5S7 ;  Brown  Chemical  Co.  d.  Meyer,  139  uTS.  540; 
Moxie  Xerve  Food  Co.  d.  Baumbach,  33  Fed.  Rep.  305;  Moxie  Nerve  Food  Co,  v. 
Beach,  33  Fed.  Rep.  S4S;  Kogera  v.  Rogers,  S3  Conn.  131 ;  Rnssia  Cement  Co.  e. 
Le  Page,  147  Mas*.  306. 
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"  The  statute  does  oot  expresely  determioe  this  ques-  *  257  bk 
tioo.  The  first  paragraph  of  the  first  section  coDtftina 
nothiag  which  limits  the  trade-mark  to  goods  or  merchandise ; 
but  the  third  paragraph  might  seem  to  have  this  effect,  because 
it  requires  a  record  of  '  the  class  of  merchandise  and  the  par- 
ticular description  of  goods'  to  which  the  trade-mark  is,  or  is  to 
be,  appropriated. 


•SECTION  IV.  •267W 

HOW    TOIS    RIGHT    HAY    BE   ACQUIKED. 
A,    Sov;  originally  acquired. 

Any  one  adopting  and  using  a  trade-mark  may  so  make  it  his, 
and  advertise  it  as  hie  to  the  public 

It  [is]  still  true,  [after  the  recent  Federal  legislation,]  that  if 
any  name  has  become  by  long  use  recognized  aa  the  name  of  a 
certain  article,  without  reference  to  ita  manufacture  or  ownership, 
no  one  can  appropriate  this  name,  and  acquire  an  exclusive  right 
to  it  as  his  own  trade-mark,  (m)  ^     Some  question  may  arise  as 

Abb.  Pr.  (».  «.)  47;  Dayton  c.  Wilkes,  17  boarini    th«  name  of   a  partnership  of 

l[oir.   Pr.   510.  in  all  which  cues  snito  which  both  plaiotifi  and  defendant  had 

were   bn>U|;ht  bj  newspaper  proprieton  formerly  .been    membere.      In   CongrexB 

for  fraaJnleat  imitations  of  their  pahlii:a-  SpriiiK  Co.  n.  Iligh  Kock  Spring  Co.  45 

tious,  although  injunctions  were  refused  N.  Y.   S91,  it   was  held  that,  "  CongreM 

un  the  ground  thai  the  imitationB  com-  Spring "  and   "  Cocgress  Water,"  beinfr 

plained  uC  were  not  close  enough  to  da-  names  of  a  well-known  mediciual  mineral 

reive  the  pnblic.    In  Christ;  r.  Murphy,  water  of  high  reputation,  sufBcientlv  indi- 

laHow.  Pr.  77,  theplaintiff  hadorganized  cated  their  objects,  and   the   proprietors 

a  band  of  mosical  performers,  which  h))  were  encitled  to  protection  in  the  ose  of 

called  "  Christy's  Minstrels,"  and  whose  these  names  as  trade-marks. 
performances   had    been    attended    with         (m)  Canham  v.  Jones,  3  Ves.  &  B.  SIT. 

great  anccen.     During  his  temporary  ab-  The  plaintiff  had  purchased  the  exclusiTe 

sence  from  the  country  the  defendant  and  right  to  manufactnre  h  medicine  known 

•Kbers,  who  had  been  employed  by  him  as  as   "  Vetno's   Vegetable    Syrnp."     The 

tnnsiciana,  assumed  the  name  of  Christy's  defendant  sold  a  similar  mixture  nnder 

Minstrels.    An  injnnclion  forbiddinethem  the  same  name.    Vice-Chancellor  Plumer 

lo  use  that  name  was  granted.     In  rete>  held,   that  as   there  was  no   patent   the 

m>n  r.  Ilaiophrey,  4  Abb.  Pr.  391,  the  de-  plaintiff  had  no  exclusive  right  to  prepare 

feudant  wm  restrained  from  using  signs  and  sell  the  mixture,  and  dismissed  the 

I  A  person  cannot  have  a  right  in  his  own  name  as  a  trade-mark,  as  against  % 
petKin  of  the  same  name,  unless  the  latter's  form  of  stamp  or  label  is  so  similar  as  to 
repnuwat  that  his  goods  are  of  the  former's  manufacture.  Kogers  c.  Rogers.  53 
runn.  llI;Gilman>.  Hunnewell,  laS  Mass.  139;  Meneely  r.  Meneely,  69  N.  Y.  4!7 ; 
Caswell  V.  Hazard.  191  N.  V.  484.  Bnt  one  may  by  sale  or  assignment  lone  the  right 
to  Dse  hi*  name  in  a  certaiu  way.  Russia  Cement  Co.  v.  Le  Page,  147  Mass.  306. 
Se«»25Tiir,n.  (fc). 
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*  257  bm  to  the  degree  of  *  Dorelty  requisite  to  the  validity  of 

the  tTade-mark.  It  may  be  law,  that  if  a  name  had 
been  long  and  commonly  used  to  designate  certain  articles,  do  one 
could  now  claim  an  exclosive  right  to  this  name,  by  making  it 
his  trade-mark.  But  the  requirement  of  absolute  novelty  in  the 
name  or  mark  has  not  been  pushed,  and  will  not  be,  so  far  as  the 
needed  novelty  of  a  patented  invention.  In  an  American  case,  in 
which  the  general  qaestion  is  considered,  it  is  said,  "  It  may  be 
that  one  would  have  a  right  to  use  it  (a  name  constituting  a 
trade-mark)  merely  by  translating   it. "(») 

bin.    Bat  thii  reuon  might  not  be  held  lingtoD  "  npoo  steel  niBDQfsctnted  bj  him, 

to  apply  to  a  tnuje-mark  recovered  imdei  Bapposiog  them  to  be  used  in  the  market 

our  itstnte. '  In  Singleton  v,  Bolton,  the  merely  ai  Rtgni  of  quality  ;  hnt  at  it  ap- 

plaintiS  clumed   an  exclnsive    right  to  peaied  that  the  name  wai  tliot  of  the 

mannfaetnre  "  Dr.  Johnson's  Yellow  Uint-  plaintitl,  and  indiuited  that  he  wa«  the 

ment."    la  both  these  cases  it  was  said  maanfactnrer  of  the  goods  on  which  it 

that  the  defendant  h»d  a  right  to  lue  the  «u  siamped,  an  injunction  was  decreed. 

name  of  the  original  inventor,  the  cunrt  In  the  case  of  Day  f.  Binoinr.  I  Cooper'a 

eridently  connideriug  (hat  naoie  a*  having  Ch.  48S,  anil  Croft  v.  Day,  f  Beav.  S4,  it 

became  by  nae  an  essential  part  of  the  was  decided  that  the  name  of  the  firm  of 

name  of  the  mixture.    See  ¥eny  v.  Troe-  Day  &,  Uartin,  the  noted  blnckiDg  mana- 

fltt,  6  Bea*.  66.    In  the  pecoliai  case  of  facturers,  had  not  become  so  incorporated 

Tbomaan  v.  WinchesteT,  19  {"ick.  SI4,  it  with  the  nam^  of  that  article  made  by 

was  Meld,  that  the   plaintiff's  name   had  them  as  to  become  public  propertr. 
become  by  use  so  fax  identified  with  the         (n)  Fetridge  d.  Merchant.  4  Abb.  Pr. 

name  ol  the  medicine  invented  and  made  H'T.     It  eeems  to  be  now  well  settled  that 

by  bim,  that  any  one  havbg  a  right  to  a  familiar  name  may  be  appropriated  aaa 

make  the  medicine  might  call  it  by  the  trade-mark  provided  it  has  never  before 

plaintiff's  name.      C,  Jl  tihaa:  said  that,  been    used   to    designate  the  arlide  to 

"  without  obtaioiug  a  patent,  the  plaintiff  which  it  is  now  applied.    In   Messerole 

had  no   exclnsive    right  or  privUege  to  v.  lynberg,  4  Abb.  Pr.  (h.  b.)  410,  Jadge 

compound   or  vend   the  medicine  called  Bradg  says:  "Dne  consideration  of  tne 

'  ThomsoDian.'  although  he  was  the  origi-  whole  caae  results  in  this  proposition.     If 

nal  inventor,  and    that   he  had  no  mora  the  plaintiffs  can  be  pronounced  the  fftat 

right  than   the   defendant   to  make  and  to  use  the  word   '  Bismark,'  althongh  ' 

Tend  these  medicines  or  call  them  Thom-  ' —  * — '   — '  —  ' ' 

deaignation  oi  i 

„.  .  „  collars  made  b_ 

qiiality,"or  class  of  medicines,  and  if  they  ouired,  by  its  manufacture  and  sale  nn- 

wera  not  sold  as  and  for  medicines,  made  aer   that    name,  a  valuable    intereet  in 

and   prepared   by  the  plaintiff."    Where  auch  deaigiiation.  the  defendant  must  be 

one  haa  acquired  a  right  in  a  certain  aign  estopped  from  tuing  it  for  the  same  pnr- 

as  his  trade-mark  another  cannot  adopt  it,  poee.    The  plaintiss  had  the    right    to 

even  though  it  be  the  family  crest  of  the  appropriate  such  name  in  common  with 

latter,    i^tandish  v.  Whitwelt,   14   W.  R.  oCliera  for  anew  purpose;  and  having  done 

6ia.      The  following  cases  illustrate  the  so,  are  entitled  to  avail  themselves  o{  All 

converse  of  the  role  stated  in  the  text,  the  advantages  of  their  superior  skill  and 

lu  Morrison  v.  Salmon,  S  Man.  &  Gr.  389,  industry,    'rhere  is  no  reason  for  making 

the   plaintiffs  made  and  sold  a   certain  any  distinction  between  a  common  word 

preparation  nnder   the  name  of  "  Morn-  or  term  used  for  an  origioal  or  new  yax- 

sons  Universal  Medicine."    The  defend-  pose  which  has  accomptisbed  its  object, 

ani  applied  the  sante  name  to  a  mixture  and  a  new  deaign  adopted  by  a  maaofac- 

•old  by  himself.     It  was  decided  that  the  tnrer."      The   same    doctrine  had  been 

name  had  not  become  generic,  and  that,  pravionslj  htld  tn  the  important  case  of 

though  the  defendant  might  sell  the  same  Newman  r.  Alvord,  49  Barb.  5SB,  when 

mixture,  he  could  not  do  so  under  the  the  name  Akron  applied  to  cement  made 

SsintiS's  name.    In  Millington  i>.  Foi,  3  by  the  plaintiff  was  protected  as  a  trade- 

y.  &  Cr.  31!,  the  defendant  had  stamped  mark  ;  and  in  Barrows  v.  Knight,  6  R.  L 

the  words  "Millington  &  Crawley  Mil-  454,  in  which   the   name  "Roger   Wil- 
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There  is  one  important  principle  which  has  been  fully  investi- 
gated and  firml;  established  by  cases  in  England  and  in  this 
coantry.  It  is  that  no  man  will  be  protected  in  the  use  of 
hia  trade-mark  —  certainly  he  should  not  be  —  if  it  be 

*  not  an  honest  mark ;  nor  will  he  be,  if  he  does  not   *  257  bn 
make  an  honest  use  of  it  (o)    Sections  [8  and  9  of  the  act 

of  1881]  are  in  full  accordance  with  this  rule. 

tiaiM,"  MBed  to  dasignat*  Ae  plaintUra  agminat  the  fnnd  of  othen,  the^  must  bo 

doth,  wu  decided  Ui  be  a  valid   trade-  free  ihemMlvea  from  the  iiapntAtion.    U 

auuL    The  conrt  in  thii  case  aa;  :  "  We  the  galea  made  b^  tbe  plaiotiS  ai«  effected, 

are   pot  aware  of  any   lei^al  MstrictioD  oi  Kiagbt  to  be,  by  misKpraaentatioD  or 

npon  ■  matinfactarer'i  choice  of  a  Dame  fa]g«hood,  the;  cannot  be  lutened  to  when 

for  hie  trade-mark,  any  more  Chaa  of  hii  they  compUin  that  by  the  fraaduleut  ri- 

dtoice  of  a  lymbal;  lo  that  the  name  be  valrj  of  otben  their  own  Iraadnlentproflte 

•0  far  peculiar,  ai  applied  to  mauufac-  are  diminished.      An  exclmive  privilege 

iDied  goods,  aa  to  be  capable  of  dutia-  for  deceiving  the  public  is  assuredly  uut 

gnishing,  when  known  in  the  market,  one  one  that  a  court  of  equity  can  be  required 

manufacturer's  goods  of  a  certain  deeerip-  to  aid  or  sanction  ;  to  do  bo,  would  be  to 

tiun  from  thom  of  another.     Roger  wjl-  forfeit  ite  name  and  character."    On  the 

liams,   ihongh   the    Dams  of  «   famous  other   hand,  in   Fetridge  b.  Merchant,  4 

person  long  since  dead,  i.i,  as  applied  to  Abb.  Pr.  1S6,  Judge  Hoffman  sa^s :  "It 

doth,  a  iaiicy  name."    See   Huward  o.  is  constantly  insisira,  and  the  poaition  is 

Henrlquee,  3  Sandf.  S.  C.  TSS  ;  Knott  n.  maintained  b;  some  jadgee,  chatn-hen  the 

HorgMi,  I  Keeue,  913 ;  McAndreir  r.  Baa-  article  in  question  is  innocuoos,  or  in  some 

sett,  10  Jnr.  (n.  ».)  493,  ibO;  Braham  e.  degree  uaefol,  no  absurd  panegync  ores' 

BoMard,  1   Hem.  &  M.  447j  Maxwell  u.  traragaot  price  is  ftTeoaon  tor  denjrin^ 

■'~*g,  Kug.  Eq.  Rep.  3  Cb.  Ap-  30S.  the  iuterference.    Un  the  other  side,  it  ii 

')  PidUing  D-  Haw,  8  Sim  477 ;  Perry  veil  settled  that  when  the  deception  con- 

TDefltt,  6  Beav.eS;  Flavel  f.  Harrison,  sisle  in  paltning  ofF  upon  the  public  arti- 

19  Eng-  L.  A  Rq.  IS ;  The  Leather  Cloth  dea  of  the  party's  own  mannfacture  or 
Co.  n.  Tbe  Americata  Leather  Cloth  Co-  composition  for  those  of  another  who  has 
10  Jur.  tx.  a.)  81  ;  Partridge  v.  Henck,  1  obtained .  celebrity  or  notoriety,  the  court 
How.  App.  Cases,  M7  ;  Fetridp  d.  Wells,  will  remvn  inactive.  I  have  alwava  con- 
4  Abb.  Pr.  144 ;  Samuel  b.  Berger.4  Abb.  sidered  that  npon  this  branch  of  tbe  sub- 
Pr-  88;  Hobba  v.  Francais,  19  How.  Pr.  ject  the  conduct  of  Che  defendant  has  a 
»71  :  Smith  V.  Woodrofl,  4S  Barb.  438;  material  influence.  Has  he  deHberately, 
Cnitia  t>.  Emu,  SG  How.  Pr.  33 ;  Fowle  without  any  previous  connection  with  the 
B.  Spear,  I  Law  Rep.  (n.  i.)  130;  Kenny  particiilai  business,  but  aimply  to  break 
V.  Gillet,  70  Md.  574.  In  all  these  cases  m  upon  the  trade  and  profit  by  the  uoto- 
it  ia  em  pbalicany  denied  that  any  relief  rietyobtwnedbvanother,  adopted  hie  em- 
will  be  Ktven  where  the  plaintiff  has  been  Uems  and  appellationB  t  If  he  baa.  theo, 
gailty  M  fraod,  in  descnbinjf  the  luUnre,  in  mv  view,  the  question  sboold  be  judged 
origin,  or  compositioa  ot  his  goods,  and  of  solely  as  between  the  intermediate  pai- 
this  may  be  considered  as  the  settled  law  ties,  and  the  public  should  be  left  la  Its 
■pon  the  subject,  though  a  few  cases  Own  guardianship."  I'he  case  was,  how- 
bud  a  different  doctrine.  In  Partridge  B.  ever,  decided  npon  other  gronnda.  Adis- 
Menek,  1  How.  App.  Gas,  M7,  the  court  tinctioD  between  a  frauduenC  trade-maik 
wy  :  "The  privilege  of  deceiving  the  pub-  and  a  fraudulent  advertisement  of  the  arti- 
Ue,  even  for  their  own  benefit,  is  not  a  de  to  which  the  trade-mark  is  affixed,  is 
legitimate  subject  of  commerce ;  and,  at  made  in  Curtis  v,  Bryan,  36  Ho*.  Pr.  33 : 
•n  eventi,  if  the  maxim  that  he  who  asks  "  Then  is  no  doubt  of  the  principle  that 
amity  must  come  with  pare  hands,  is  not  if  a  pereon  in  and  by  his  trade-mark  makes 
■U4>^heT  obeolete,  tbe  complainant  has  repreaentations  which  deceive  the  public, 
no  right  io  invoke  tbe  extraordinary  juris-  he  cannot  appeal  to  the  equitable  interpo- 
dietion  of  a  court  of  chancery  in  ravor  of  sition  of  courts  ot  equity  in  bis  behalf ; 
such  a  monopoly."  And  in  Fetridge  v.  but  I  cannot  understand  how  the  right  of 
Wella,  4  Abb.  Pr.  1 44,  it  is  said  :  "  Those  a  plaintilt  to  be  pritteeted  ii^  trade-mark 
who  come  into  a  court  of  equity,  seeking  adopted  tyj  him,  if  it  contains  ia  itself  no 
equity,  most  come  with  pure  hands  and  false  or  fraadnlent  repreeeutatiou,  is  to  be 
a  pore  oonsdence.  If  they  dain  »llef  aBected  by  advaitisemetila  of  his  artida 
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*257bo  'Sometimes  a  man  has  falsely  inserted  in  his  trade- 
mark the  word  "  patent. '  Both  in  England  and  in  this 
country,  this  is  an  offence  to  which  penaltiea  are  aunesed.  But 
without  &DJ  reference  to  this  penalty,  all  protection  has  been 
withheld  from  one  guilty  of  this  fraud,  and  this  even  where  the 
defendant,  by  using  the  same  identical  mark,  was  guilty  of  the 
same  fraud,  (j)) 

We  cannot  but  hope  that  adjudication  on  the  two  sections  above 
cited,  will  give  the  widest  extent  to  the  requirement  of  honesty. 
We  would  ,have  no  trade-mark  protected,  if  the  goods  to  which  it 
was  attached  were  less  in  quantity  than  they  were  declared  to  be, 
or  different  in  material,  or  otherwise  falsely  and  fraudulently 
described.  Such  a  rule  could  not  but  have  a  salutary  effect  in 
checking  one  method  of  deception  which  is  extensively  practised. 


B.    0/  the  Acquisition  of  th^  Ii^lht  hy  Inheritanct. 

Aa  the  statute  provides  that  a  trademark,  when  duly  recorded, 
shall  "  remain  in  force  for  thirty  years, '  and  then  be  extended  on 
"  application"  for  thirty  years  more,  it  mast  be  regarded  as  con- 
templating its  continuance  beyond  the  life  of  its  original  pro- 
prietor. But  it  is  wholly  silent  as  to  who  shall  succeed  the 
original  proprietor.  A  man  who  possesses  this  right  may  have  a 
son,  bearing  his  name,  who,  in  his  father's  life  or  at  his  death, 
makes  the  same  goods,  of  the  same  quality  and  affixes  to  them 

in   the  newipapm.    The   trnde-mark  b  (minion  that  tbe  iMme  wm  (ued  oul;  fot 

one  thing,  the  notice*  or  commendKioni  the  pnrpoee  of  identiflcation,  like  tui  ttrbi- 

of  hi*  medirinec.  when  the  inventor  offers  trary  sign,  and  that  it  worked  no  fmod 

them  for  snle.  is  quite  uiother.    If  the  npon  the  public. 

tTode-iiMTk  cnntained  a  false  BUtemant.  (p)  Fla"el  r.  HarriBon,  19  Eng.  L  * 

and  the  advertiBements  of  the  plaititift  Eq.   IS;  1'he  Leather  Cluth  Co.  e.  The 

tended  to  establish  it.  ther  might  be  nied  Americui  I-eatherCIoth  Co.  lOJnr.  («.  B.) 

for  that  pnrpoee;  bnt  except  aa  it  bore  on  81.     Bat  in  Svkea  ».  Sykee.  where  the 

that  queetioQ  it  wnnld  not  anawer  to  de-  plaintiff  had   obtained  a  patent   for  the 

terming  the  right  of  a  plaintiff  to  proter-  manntacture   of   ahot-hettB  which    after- 

tion  in  bin  trademark  by  the  standard  of  wards  proved  to  be  invalid  from  a  defect 

credit  allowed  to  an  advertisement  of  the  in  the  speciHcation,  it  was  ifld,  that  the 

analities  <^  the  article."    1'he  same  dis-  rontinned  use  of  the  word  "  )Mtent"  in 

Unction  in  noticed  in  Comstock  ».  Moore,  connection  with  the  trade-mark,  did  not 

IB  How.  Pr,  431,  though   in  this  case  the  preclnde  the  plaintiff  from  relief.     So  in 

c«nrt  favor  the  doctrine  Chat  an  innocent  Edleeton  v.  Vick,  23  Eng.  I..  &  E^.  61, 

Aambu^  is  not  hevond  the  proTectioa  of  where  the  patent  had  expired  by  limita- 

the  cdnrt,  and  thiit  the  pnbltc  mnst  look  tion.    In  Stewart  r.  Smithson,  I  Hilton, 

ont  for  them  lelves.     See  Hollo  way  o.  Hoi-  119,  it  was  set  np  among  other  grounds  of 

loway,  13  Beav.  209.   In  Stewart  n.  Smith-  defence  that  the   frandnlent  use  of  the 

■on.  1  Hilton.  119,  it  was  ^eld  no  defence  word  "  patent  "  invalidated  the  pI^ntifTs 

that  the  trade-mark  claimed  consisted  of  tnde-mnrk,   bat  the  objections  «et«  all 

the  name  of  a  flctitions  firm,  and  thiawat  orerrnled,  thongh  on  this  precise  point 

afterwards  expresaljAc/f' in  Dale  r.  Smith-  nothing   la  aaid  in  the  opinion  of    th» 

-     bb.Pr.  a—    ■  -  ■   ■        -    ■ 
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the  same  mark.^  If  so,  *  it  would  be  safer  for  him  *  257  bp 
to  record  the  trade-mark  anew,  as  bis  own.  But  his 
exclusive  right  to  use  it  might  undoubtedly  be  respected;  this 
would  be  a  very  difTerent  thing  from  his  procuring  thia  right  by 
iaheritanca  For,  if  the  right  were  inherited,  it  would  go  to  all  the 
heirs,  or  next  of  kin ;  for  we  have  used  the  word  "  inheritance, ' 
not  in  its  technical  sense,  in  which  it  attaches  only  to  real 
estate,  but  in  its  more  popular  sense.  This  right  would  go,  then, 
to  all  the  children  sliku,  and  be  shared  among  them  without 
reference  to  the  question  whether  they  made  the  article  or  not; 
and  this  would  be  unreasonable  and  indeed  impossible.  We 
apprehend  that  supplementary  legislation  must  provide  for  this. 
We  should  make  the  same  remark  in  reference  to  the  subject  of 
testamentary  disposition,  unless  in  connection  with  a  bequest  of 
property  or  means  of  manufacture  and  a  continued  use  of  those 
means  by  the  devisee.  (;)    It  may  be  that  the  long  period  of 


(ip)  We  know  of  no  caw  In  which  an  tradft-mark  mizlit  in  mme  cases  pass  nl 
ezpreia  decision  has  been  given  upon  and  this  view  is  conflrmed  bf  the  foli< 
rither  of  the  questions  disciuwed  in  this     lag  dietum  ot  Lord  Crantmrth, 


In  SiDfcIcton  v.  Bolton.  S  Dong.  I.«Bther  Cloth  Co.  v.The  Americaii  I^etLthec 

X93,  the  plaintiS  daimed  bj  inheritance  CiothCo.,11  ir.L.C.&Z3,nJnr.(i(.s.)  513. 

from  bis  fnthec  the  exclasiTe  riglit  to  He  sajs :  "  I  farther  think  that  the  ri^ht 

make  a  certain  medicine,  and,  in  connec-  to  a  trade-mark  may,  in  general,  treating 

tion  therewith,  to  use  a  certain  name  aa  a  it  as  property,  or  as  an  aci^essory  of  prop- 

tiade-mark,  and  in  Caahaiii  r.  Jones,  3  V.  ertv,  be  sold  or  tnuuferred  npon  a  sale 

h   B.  SIB,  a  similar   riglit  was  claimed  and  transfer  of  the  mannfactory   of  the 

under  a  will ;  but  in  each  case  it  was  held,  goods  in  which  the  mark  has  been  nsed 

that  the  plaintiff  had  no  e.tclasive  fight  to  be  afSxed.  and  mar  lawfully  be  used 

to  maanfactare,  and  that  consequently  he  by  the  purchaser.     W'hen  he  dies,  those    ' 

had  DO  exclusive  right  to  use  the  name  who  succeed  him  (grandchildren  or  mar- 

which  appears  to  have  become  by  use  the  ried  daughters,  for  instance],  thongh  they 

distinctive  name  of  Che  article,  and  there-  may  not  bear  the  same  name,  yet  ordina- 

ton  incapable  of  exclusive  appropriation  rily  continue  to  use  the  original  name  aa 

as  a  trade-marlc     In  Croft  u.  I>ay,  7  Bea*.  a  trade-mark;  and  they   would   be  pro- 

S4,  >D  injunction  was  granted  in  favor  ot  terled  against  any   infringement  of  the 

execDton  who  were  carrying  on  the  bus!-  exclusive  right  to  that  mark.     They  would 

DCOB   for  the   heneflt  of^  their   testator's  he  protected,   because  according  to  the 

Mtate,  and  nsing  his  trade-mark  in  con-  naa||«s  of  trade  they  would  be  understood 

■Mcdon  therewitll.     But  where  the  busi-  aa  meaning  no  more  by  the  use  of  their 

IMM  and   the    means  of   msnufacturing  grandfather's  or  father^  name,  than  that 

the  aiticle  to  which  the  mark  is  applied  they  were  carrying  on  the  nanofacture 

descend  to  an  heir,  or  pass  b;  will  to  a  formerly  carried  on  by  him."    See  Hine 

deviaea,  it  would  seem,  in  conformity  with  n.  Lart,  10  Jar.  106.    Also,  note  (y),  infra. 
recent  traaea,  that  the  right  to  use  the 

>  H.,  having  a  receipe  (not  discovered  or  invented  by  himself,  or  protected  by  a 
patent)  (oc  a  Imiment.  gave  it  to  members  of  his  familv,  and  permitted  each  to  make 
and  sell  it  with  a  label  attached,  furnished  hy  himself,' in  words,  "  Old  Dr.  AI.'s  Cele- 
brated Ijniment,"  and  other  ilescriptive  words,  a  certain  vinieCte.  and  with  the  address 
of  maker  at  the  bottom,  and  each  member,  including  M.  himself,  confined  his  sates  to 
particnlar  territory.  After  M.'a  death,  his  widow  continued  to  make  and  sell  on  M.'s 
territorr,  attaching  the  same  label,  and  then  sold  her  nuUerJal  and  outfit  to  one  of  M.'s 
•COS.  atid,  that  mch  sou  had  no  right  as  against  the  other  children,  their  assigns,  or 
the  public  geneially,  to  make  the  liniment,  and  use  the  label  or  M.'s  name  as  descrin- 
tive  of  the  article.    Maiahall  t.  I'iiikhnm,  S3  Wis.  STS.  — K. 

855 


)vGoo<^lc 


*  257  fir                             TEE  LAW  OP  CONTBACTS.  [BOOK   tU. 

validity  given  to  trade-marks  by  the  statnte  will  lead  the  courts 

to   treat  the   right  as  in  some  way  inheritable   and  subject  to 
testamentary  dis|>08itioiL 


*  257  bq     C    0/  the  Acquuition  of  thig  SigM  bjf  Atg^metU. 

If  the  exclusive  right  to  use  a  trade-mark  [is]  property,  [the  pro- 
prietor] would  have,  by  implication,  a  right  to  transfer  it  Evea 
before  the  statute,  courts  have  regarded  the  right  in  a  trade-moTk 
as  a  valuable  right,  and  considered  that  a  certain  interest  attached 
to  it  But  the  statute  goes  farther  than  this  implication.  By 
section  [12  of  the  Act  of  1881]  the  Commissioner  of  Patents  is 
authorized  to  make  rules  and  regulations  fur  auch  transfer. 
Although  section  [6],  concerning  the  extension  of  the  right,  does 
not  give  the  commissioners  similar  authority  ip  regard  to  inherit- 
ance or  descent,  or  the  persons  who  may  profit  by  the  extension, 
it  may  be  hoped  that  he  will  find  his  general  authority  sufBcient 
to  embrace  this  subject  also.  Until  such  rules  are  made,  we  are 
much  in  the  dark  as  to  transfer  of  the  right 

It  may  be  said,  however,  that  the  right  to  a  trade-mark  may 
not  be  purely  personal ;  it  may  be  cunoected  in  some  way  with 
machinery  and  capital,  and  the  sagacious  employment  of  skilled 
labor,  and  with  all  that  is  understood  by  the  now  common  word, 
"  the  Plant  *  All  this  may  be  sold.  And  not  only  may  the  sel- 
ler agree  that  the  buyer  may  use  the  iec<^ized  trade-mark,  but 
that  he  will  not  use  it  himself ;  and  for  a  breach  of  this  promise 
he  would  be  liable  in  dam^es.(r) 

But  has  the  buyer  bought  this  right  as  against  the  world  T  To 
some  extent  he  has.  For  the  mark  indicated  that  goods  of  a  cer- 
tain make  had  a  certain  peculiar  value;  and  the  mark  was  of  no 
value  excepting  so  far  as  this  indication  is  tme  or  is  believed  to 
be  true.  The  buyer  has  bought  the  means  by  which  they  were 
made,  and  in  calling  himself  the  successor  of  the  former  maker, 
he  undertakes  to  make  them  in  the  same  way  or  with  the  same 
excellence.  The  public,  believing  him,  continue  to  pre- 
* 257 br  fer  "the  goods  bearing  the  old  trade-mark;  and  they 
have  a  right  to  be  protected  against  a  fraud  which  would 
make  them  buy  against  their  will  goods  of  another  maka  And 
a  protection  of  the  public  against  this  fraud  is  a  proteotioD  of  this 

(r)  Edleaton  v.  Vick,  S3  Eng.  L.  &  £q.  AmericBD  Loather  CMh  Co.,  I   Hem.  & 

81  ;  Walton  e.  Crowley,  3  BlMchf.  «0;  M.  371, 10  Jur.  (».  B.)  81,11  H.L.C.583; 

Ball  f,  Bkttowi,  9  Jnr.  (y.  n.)  483,  10  Jur.  Aingworth  v.  Walnulej,  Eng.  Eo.  Rap.  I 

{m.  a.)  as  i  The  Leatbei  aoth  Co.  i>.  The  Eq.  Cu.  518. 
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new  user  ot  this  old  mark.  Sttll,  it  might  he  necessary,  aud 
would  bo  safer  for  him,  to  record  the  trade-mark  anew  as  his 
property.  * 

Perhaps  a  consideratiou  of  all  the  authoritiee  would  lead  to  the 
conclusioa  that  there  are  two  classes  into  which  tiade-marka  may 
be  divided,  for  the  purpose  of  determiDing  whether  the  right  they 
give  can  be  tranaferred.  The  first,  where  the  trade-mark  declares 
that  the  article  is  made  by  a  particular  person  or  firm ;  and  this 
cannot  be  transferred.  The  second,  where  of  itself  the  mark  is 
arbitrary  or  meaningless,  and  is  used  only  to  indicate  that  the 
goods  are  made  in  a  particular  manner,  or  possess  a  particular 
eicellence;   this   is   capable   of   transfer,  (s)      One   leading   case 

(i|  in  HsU  R,  Barrona,  S  Jur.  (h,  a.)  "  It  must  be  bonie  ia  labd  thaC  a  name, 

4S},  tbe  Srin  of  Batrom  £  Hall,  iron  althoagh  oHKinally  the  name  of  the  Bnt 

nnnitlMtiueis,  had  lued  m  their  trade-  maker,  maj  la  time  beoome  a  meie  tnule- 

mark,  which  they  itamped  on  all  iron  mark   or  aiax  of  qnaUty,  and  cease  to 

mannfactnred  by  them,  the  letters  B.  B.  H.  denote  or  to  t>e  currant  as  indicatiDK  that 

sarmoDDtad    by   a   ciown,  these    letters  an;  particolar  person  !b.  the  maker.     In 


trade-mark,  and  this  init  wu  bruoght  by  dues  tbe  name  ia  accepted  in  the  market 
Hall's  represeataiire  to  compel  a  sale  of  either  as  a  brand  of  quality,  or  it  becomes 
tbe  partoersbip  property,  tuclDdins  the  the  deaomiuatioD  of  the  commodity  itself, 
Eood-will  and  the  trade-mark.  !Sir  J.  and  is  aa  longer  a  representation  that  the 
Romillf,  Master  of  the  Rolls,  held,  that  article  is  the  mannfaciare  of  any  particn- 
trademarks  are  o(  two  descriptions;  de-  lar  persot)."  In  the  present  case  hit 
BtHHtg  either  the  petsoti  by  vhom  the  Lordship  considers  "that  these  initial 
article  is  made,  or  the  place  at  vhich  it  is  lettera  snrmuunted  by  a  crown  have  be- 
nade,  that  the  former  class  are  not  ■>-  come  and  are  a  trade-mark  properly  so 
s)[nable.  but  that  the  latter  may  be.  Tbe  caUed ;  i.  e.  a  branil  which  has  rsputation 
mark  in  qnastiou  he  considered  as  belong-  and  cnrrency  in  the  market  as  n  well- 
ing to  the  former  class.  Un  appeal  to  the  known  sign  of  qoality,  and  that  as  snch 
Cwut  of  Chancery,  cliis  decree  was  re-  the  trade-mark  u  a  valnable  oroperty  of 
Tened.  10  Jnr.  (h.  s.)  53.  Referring  to  the  partnership,  and  may  be  sold  with  the 
tbe  distinction  made  by  the  Master  of  the  works."  Substantially  the  same  diatinc- 
Bolls,  Lonl  Chaocellor  CatttoMam   said :  tion  aa  to  the  assignability  of  trade-marks 

'  The  owner  of  a  trade-mark,  which  is  affixed  to  articles  manufactured  at  his 
•Itabliihment  may,  in  seltihg  the  latter,  lawfnlly  transfer  to  the  purchaser  the  right 
to  ose  the  trade-mark.  "  Its  sabaequent  use  by  tbe  penou  to  whom  the  establishment 
ii  transferred  is  considered  as  only  indicating  that  the  goods  to  which  It  ia  atBxed  are 
oannfactnred  at  the  same  place  and  are  M  the  same  character  as  those  to  which 
the  mark  was  attached  by  its  original  doeigner,"  Kidd  r.  Johnson,  100  U.  S.  617, 
t!0:  Brown  Chemical  Co.  d.  Meyer,  139  U.  S.  540.  So  where  tbe  good-will  of  a 
partoersbip  is  transferred  to  a  new  partuership,  by  the  retiring  of  apartuer,  and  the 
bminess  ia  continued  by  the  new  partnership,  the  members  of  the  latter  may  use  a 
trade-mark  which  belonged  to  tbe  old  firm.  MeQeudei  v.  Holt,  ISB  U.  S.  fiU.  And 
Me  Ainsworth  b.  Walmesley,  L.  R.  I  Eq.  filS ;  Oakes  v.  Toosmierre,  4  Woods,  SSS ; 
Jennings  v.  Johnsou,  37  Fed.  Rep.  364;  Derringer  n.  Piate,  S9  Cal.  293;  Eoxie  v. 
Chaney,  143  Mass.  59S;  Kinney  Tobacco  Co.  c.  Mailer,  S3  Hun,  340;  Carmichel  «. 
I«timer.  II  R,  1.  39S.  But  the  right  to  use  a  trade-mark,  indicating  that  goods  are 
made  by  one  person,  cannot,  except  in  such  cases,  be  assigned  to  another,  ao  as  to 
pn'ent  others  from  naiog  it,  Chadwick  b.  Covell,  ISl  Mass.  190,  At  least,  unless 
the  sasignee  indicates  in  some  way  on  the  goods  that  they  are  manufactured  by  an 
asngoaB.    Stacbelbei^  v.  Ponce,  23  Fed,  Kep.  430;  Symoods  v.  Jones,  83  He.  303. 
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would  lead  to  the  conclusioa,  that  where  a  trade-mark  was  origi- 
nally used  to  indicate  the  first  of  these  suppositions,  that 
*  257  hs  the  article  was  the  *  manufacture  of  a  particular  peisoa 
or  &rm,  but  by  lapse  of  time,  by  use,  or  perhaps  by  the 
death  of  the  person  or  the  dissolution  of  the  firm  first  indicated, 
has  lost  this  significance,  and  is  now  applied  only  to  the  manner 
of  making  or  the  excellence  of  the  article,  the  case  would  fall 
within  the  second  of  the  above-mentioned  classes,  and  the  right 
would  be  transferable.  (() 

There  are  cases  illustrating  the  question  how  far  the  sale  of  a 
'  good-will'  includes  and  conveys  an  exclusive  right  to  use  a  cer- 
tain mark.  Between  this  '  good-will,'  now  generally  recognized 
as  a  valuable  interest,  and  tbe  right  to  use  a  trade-mark,  there  is 
a  considerable  analogy,  although  they  certainly  are  not  the  same 
and  the  "  good-will '  has  no  statute  protection.  It  may  be  held, 
however,  as  a  general  principle,  that  the  '  good-will,'  as  a  larger 
thing  includes  the  right  to  use  a  trade-mark  as  a  part  of  it;  and 
that  the  sale  of  the  good-will  would  transfer  the  right  to  use 
the  trade-mark,  so  far  as  the  seller  had  the  power  to  transfer 

it-W" 

wa>  made  in  the  T^sathar   Cloth  Co.  d. 

The  AmericAD  Leather  Cloth  Co.  I  Hem. 

&  M.  271, 10  Jur.  {s.  g  )  Bl,  II  Jnr  (n.  b.)  .      . 

513.11  H.  L.   C  bS3.     See  tbe  opinioD  of  uid  that  hs  mirht  even  dothii  at  the  vet; 

Loid  CraHworth  in  the   Home  of  Lords,  next  door  to  hiR  former  place  of  bneiiieaB, 

cited  in  note  (le),  lapra.     See  also  Bnrj'  a.  but  that  he  has  no  rieht  to  repreeent  him- 

Bradford,  9  Jar,  (n.  S.|  956.  eelf  aa  ra.rr;iaK  on  the  aame  busiuea*  u 

(1)  Halt  L'.  BarrowB,  10  Jur.  (n.b.)  55.  before,   or   a   continnatioii  of   the  aame 

See  the  previous  aote.  bueineu  ;  that  the  Dame  of  the  Hrm  wa» 

(u)  In  ChnrtoD  v.  Donglaa.  I  H.  R.  V.  an  important  part  of  the  goodwill,  and 

JohuBOD,  176.  the  question  aroae  in  this  that  by  the  sale  of  the  good-nilJ  he  was 

form  '■  whether  on  the  aale  of  the  Kood-  estopped  from  the  further  use  of  iL     So 

will  of  a  buBiuera  the  exclusive  right  to  Daytou  e.  Wilkes.  17  How.  I'r.  510,   Simi- 

lue  the  uame  of  the  original  flrin  passed  lar   view*  were  expressed  iu   Rogen   a 

to  the  aaiignev.     The  deleiidant  had  been  Taintor.  97   Maw.  291,  thon)[h  the  final 

enfca)^  iu  bupiuesa  as  a  stuff  merchant  decision   rested   on  other  groDuda,    See 

with  others,  under  the  firm  name  of  John  also  Russia  Cement  Co.  o.  Le  Page,  147 

DoQKlas   &  Co.     Subsequently   the   firm  Mass.  206.    The  case  of  Howe  i'.  Searing, 

wae  dissolved,  aud  the  buaiiiess,  including  10  Abb.   Pr.   3frl,  eeerliB   to  maiutain  a 

the  goad-wtil,  sold  to  the   plaintiffs,  who  different  doctrine.    The  plaintiff  had  told 

carried  on  the  bnsiaesa  under  the  name  of  bid    bnsiness     establishment     known    as 

Chnrton,    Raukart    &    Hurst,  late    John  Howe's  Bakerj-,  tO)^ther  with  the  good. 

Donglns  &  Co,     Douglas  afterwards  re-  will  of  the  boKiness,  to  tbe  defendant,  who 

commenced  basinesa    in   the   same   town,  continued  for  some  time  to  carry  on  the 

forming  a  nen  firm  under  the  same  name  busiueea  oeder    the  same   name.    Afl«r- 

as  before.     On  a  bill  to  restrain  the  de.  wards  by  an  arrangement  with  the  defend- 

feudant  from  the  use  of  this  Srm  name,  it  aot   he   resumed     bnsinesa   in   the  same 

was  held  to  be  conclusivel*  settled  that  neighborhood,  but  with  the  expresB  afree- 

tiie  sale  of  the  goodwill  ol  the  business,  meni  that  he  should  "not  in  au;  nuuinet 

'  A  trade-mark  applied  to  an  article  mannfactured  bj  apartnership  is,  in  the  absence 
of  Kj^reemeDt.  partnership  property.     Filkins  u.  Blackman.  13  Blatchford,  440.     And 
lee  Heueodez  v.  Holt.  128  U,  S.  914.    So  of  a  patent.    Kannj's  Patent  UnCton-Holdiug 
Co.  n.  Somerrell,  38  X,.  T,  (h.  b.J  878.  —  K. 
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'  Other  qoestioDB  have  arisen  aa  to  the  assignment  or  *  257  ht 
transfer,  by  the  parties  or  by  force  of  law,  of  the  right  to 
use  a  trade-mark,  where  there  has  been  a  dissolution  of  partner* 
ship,  and  in  cases  where  the  owner  of.  a  trade-mark  had  become 
bankrupt  ^  The  anthorities  we  cite  and  quote  from  in  our  notes, 
will  show  how  the  courts  have  dealt  with  these  questions.  («) 
Bat  here,  as  before,  we  must  wait  for  the  rules  which  will  regu- 
late this  subject 


OF  THX  INFBINOEHENT  07  A  BIGHT  TO  A  TBASE-UABE. 

The  [seventh]  section  provides,  that  any  person  or  corporation 
who"  shall  reproduce,  counterfeit,  copy,  or  [colorably]  imitate"  a 

JDtSTfere  with  the  boaineM  carried  on  See  VoL  I.  p.*  154.  If  the  partnergbip 
U  No.  432  Broadway,  known  aa  Howe's  asaets  are  divided  between  the  partnerB, 
Bakerr-"  After  tbe  lap«e  of  «ome  time,  each  is  at  liberty  to  ose  tbe  mark  aa  be- 
however,  he  bronght  tbi«  suit  tu  restraia  fure.  Banks  B.  (Gibson,  II  Jar,  (h.  8.)  6S0. 
the  defendant' [ram  contiuning  to  deaig-  In  Edieston  v.  Vick,  23  Eng.  L.  &  Eq.  SI, 
Date  hia  eBtabliabmeat  a«  Howe'i  Baketj-.  the  plaintifF  had  purchased  from  the  aa- 
Aft«T  an  eiamiuatiun  of  the  authorities,  liguaesof  abaukraplflrm  a  certain  patent 
tbe  court  say  that,  "  were  it  not  for  the  for  the  manufacture  of  pins,  and  also  the 
ease  of  Chntton  v.  Douglaa  ahore  cited,  rieht  of  carryiur  on  their  trade,  and  of 
(be  defendant's  case' would  be  left  without  uainfr  a  variety  .of  platea,  engraviuga.  and 
any  direct  authority,  or  even  diclam  in  its  drawings,  relating  to  the  tr^e  and  trade- 
faror ; "  but  they  finally  refit  their  decision  marks,  and  tbe  exclosive  title  of  the  plain- 
for  the  plaintiff  npon  a  State  statnte.  A  tiff  to  the  use  of  these  trade-marlu  was 
decided  ditwentiog  opinion  was  giveu  by  sustained.  In  Croft  v.  Day,  T  Beav.  84, 
Jnatice  Moncrief.  It  is  to  be  obserred,  the  bnsineit  waa  carried  on  by  the  execu- 
however,  that  in  Churton  u.  l>onglaa  tbe  tura  of  the  laat  surviving  partner,  for  ihe 
anignees  advertised  themaelves  only  as  benefit  of  his  estate,  and  their  right  to 
tbe  lucceaoriat  the  original  flrm,  while  in  nse  tbe  name  of  the  original  firm  aa  a 
Howe  V.  Searing  the  aaaignor's  name  was  trade-mark  waa  fnlly  recognized.  In  Hiae 
taeil  without  any  such  limitatiou.  u.  T.art.  10  Jnr.  106,  the  plaintifFa  claimed 
(r)  Cn  the  dissolution  of  a  firm  by  aa  their  trade-mark.  Co  distiuguiah  black 
hiuikrupCcy,  or  by  the  death  of  a  partner,  atockings  of  their  manufacture,  the  word 
the  question  hai  arisen,  whether  the  good-  "  Ethiopian,"  printed  in  a  peculiar  man- 
will  of  the  late  firm  survives  to  the  part-  ner.  It  appeared  that  the  mark  had  for- 
ner*  contiuning  the  boiineas,  or  whether  merly  been  used  by  a  firm  of  which  they 
it  forms  a  part  of  the  partnership  assets  were  the  surviving  partners,  and  whose 
in  which  the  assignees  or  the  estate  of  tbe  business  they  were  continuing.  Vice- 
deceased  partner  has  an  interest.  As  the  Chancellor  ^adtctll  said  that  it  was  poe- 
poaswBor  of  the  good-will  is  entitled  to  sible  that  the  repreeentativee  of  aome  of 
represent  biDiaelT  as  tbe  anccessor  of  the  the  deceased  partners  might  have  an  in- 
late  firm,  and  to  that  extent  at  least  to  terest  in  the  trade-mark,  aa  he  considered 
nae  iU  name  aa  a  trade-mark,  the  question  that  tbe  right  to  use  a  trade-mark  was  in 
it  noticed  in  this  connection.  The  weight  the  natnre  of  a  pergonal  chattel,  but  that, 
of  asthority  both  in  England  and  America  at  alt  events,  the  plaintiffs  had  suffldeoi 
■eema  to  be  in  favor  of  conaideriag  the  right  Co  bring  forward  this  case. 
good-will  a  part  of  the  partnemhip  assets. 

>  The  right  to  a  trade-mark  passes  to  an  assignee  in  insoKency.  Warren  f.  Wama 
Thread  Co.  134  Mass.  247.  As  to  transfer  by  execution  sale,  see  Fr.uce  Mfg.  Co.  c. 
Prince 'a  Met.  Paint  Co.  19  N.  Y.  Snpp,  349. 
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recorded  trade-mark  shall  be  liable  to, an  action  for  damageB,  and 
the  party  aggrieved  shall  also  have  his  remedy  in  equity.  The 
[third]  section  prohibits  the  commissioner  from  receiving  and 
recording  a  marlc  "  which  so  nearly  resembles'  a  recorded  trade- 
mark,  "  as  to  be  likely  to  [canse  confusion  or  mistake  in  the  mind 
of  the  public  or  to  deceive  purchasers. '  } 

Any  forgery  of  this  mark,  or  any  imitation  of  it,  which  would 
naturally  deceive  the  community  into  the  belief  that  they  were 
buying  what  they  were  not  buying,  would  be  a  violation  of  the 
trade-mark  thus  forged  or  imitated,  (x) ' 

It  is  seldom  that  this  violation  is  effected  by  a  complete  forgery, 
or  by  a  perfect  imitation.     But  if  the  imitation  be  such  in  degree 

(7)  Amoakeag  Co.  p.  Spear,  S  Suidf.  and  iM  pecnli&r  or  relatEvs  qn&litj.    Tt  i» 

Ch.  607  ;  RoKen  v.  Nowill,  i  Man.  Gr.  &  certain,  however,  that  the  nse,  b;  aDother 

Sc.  109;   Cooeen  v.  BmnCon.  i  McLean,  mannfactarei.  (UF  the  words  01  tigal  in- 

516;  HoUoway  i:  Holloway,  13  Bear.  S 13;  dicBtive  oulj'  ot  these  circnmKances,  mSf 

Matsell  r,  Flanagan,  i  Abb.  Pi.  (».  s.)  vet  hare  the  effect  of  misleading  the  pnb- 

407;   WlUianig   v.  Spence,   !5   How.   Fi.  lie  aa  tu  the  Erne  origin  of  tbe  goods ;  bnc 

366 ;    Franks  d.   Weaver,   10  Beav.   397 ;  it  woald  be  miieasotiable  to  suppose  that 

"-'  -   i^  Proveiende,  Ent  Eq.  Hep.  1  Ch.  "--   '-    -■----'--    ■--■--■   * --■-- 

S  :  McCartDe;  r.  Qamhart.  45  Mo. 
Palmer  r.  HarriB,  60  Pa.  !S6; 
Filley  v.  Faiwett,  44  Mo.  168;  Lockwood  jost  as  true  in  relation  to  his  goods 
V.  Bostwick,  2  i>alj,  SSI ;  Boardman  r.  thoae  of  another.  FnrcbnserH  insy  be  de- 
Meriden  Britannia  Co.  35  Conn.  409;  ceived;  thev  may  bny  the  goods  of  one 
Bowlej  V.  HonghtoD,  a  Brewa.  303  ;  Cot-  penon  as  tlioae  of  another,  but  they  ace 
ton  V.  Thomu,  3  Brewa.  308.  But  it  is  not  deceived  by  a  f^lse  repre>«ntatio& ; 
not  (nfHcient  that  the  poblK  may  mistake  they  are  deceived  becanse  certain  worda 
the  goods  of  one  manofactnrer  for  those  or  sfmiB  nnggest  a  meaning  to  their  minda 
of  another,  if  the  mistake  ariaea  solely  which  they  do  not  in  r^ity  bear,  and 
from  the  resemblance  of  names  or  marks  were  not  designed  to  convey."  Amoikeag 
which  both  have  an  equal  right  to  nae.  Co.  v.  Speac,  3  Sandf.  S.  C.  S99 ;  Stokea 
"A  trada-mark,"  aaya  Judge  Duer,  "is  r.  Landgraff,  17  Barij.  608;  Giliott  t>. 
frequently  designed  to  conveji  information  Eaterbrook,  47  Barb.  464  ;  17  Eug.  L.  & 
aa  to  aeveral  distinct  and  independent  Eq.  SS7.  It  has  been  held,  that  one  who 
facts,  and  therefore  contains  separate  baa  received  a  prize-medal  for  the  excel- 
worda,  macks,  or  signa,  applicable  to  each ;  lenee  of  hia  wares,  cannot  prevent  another 
thos  indicating  not  only  the  origin  or  from  jilating  the  words  "prize-medal " 
ownership  of  the  article  or  fabric  to  which  npon  hia  gooda,  though  the  latter  has  ob- 
it ia  attached,  but  its  appropriate  name,  tained  no  inch  medu.  Batty  0.  UiU,  1 
the  mode  or  proce»  of  its  manofoctnre.  Hem.  &  M.  S64. 

'  A  court  of  equity  will  not  reatrain  a  defendant  from  the  use  of  a  label,  on  the  ground 
that  it  infringes  the  plaintiff's  trade-mark,  unless  the  form  of  the  printed  words,  the 
words  themselven,  and  the  figures,  lines,  and  dericea,  are  so  similar  that  any  person. 
with  such  reaaouable  care  and  obserratiou  as  the  public  generally  are  capable  of 
naing  and  mny  t>e  expected  to  exercise,  woatd  misCiike  the  one  fur  the  other.  GilmaD 
V.  Hunnewell.  1S2  Mass  139.  And  where  the  similiarity  is  ao  great  as  to  deceive  in- 
cautious  purchasers,  it  is  not  necessary  to  show  that  any  one  has  actually  been  misled. 


ing.  7  App.  Cas.  SI  9.  Evidence  of  one  sale  of  a 
justify  an  injnnctioD,  though  the  defendant  at  the  data  of  the  application  has  none  of 
the  article  in  his  stoT«.  Low  b.  Hart,  90  N.  Y.  457.  Where,  however,  the  defendant 
had  agreed  not  to  uae  in  a  particular  place  n  former  trade-mark,  under  which  he  had 
carried  on  business,  it  was  A«U,  in  an  action  to  rearrain  him  from  so  using,  that  it  was 
DO  defence  that  its  use  by  the  plwntift  would  mislead  the  public.  Grow  d.  Seligmui, 
4TMicL60T.  — K. 


)vGoo<^lc 


CH.  IV,]  OB  TBADB-MABK3.  *  257  6w 

and  character,  —  perhaps  by  a  close  imitatioQ  of  the  true  trade- 
mark ic  its  most  salient  and  obvious  features,  and  with  a  differ- 
ence in  its  Bubotdtnate  asd  less  noticeable  chracteristics,  —  it  is 
not  the  less  a  violation;  and  its  character  would    indicate  the 
fraudulent  design  of  the  user.     Hence  it  is  certain  that 
the  imitation  may  be  imperfect  *  and  colorable  only,  and    *  257  bv 
yet  be  a  violation  of  a  right,  (y)     And  in  one  case  it  was 
so  held,  where  the  imitation  consisted  in  the  use  of  one  word  only, 
the  remainder  of  the  original  trade-mark  being  quite  different 
from  that  of  the  imitation  which  was  restrained  by  injunction.  (2) 
Two  questions,  however,  nmy  rise  and  have  arisen  under  this. 
A  man,  believing  that  his  goods  have  all  the  excellence  of  certain 
other  goods  of  high  esteem  in  the  market,  may  wish  to 
say  that  his  goods  are  as  excellent  as  those  of  the  •other  •  257  bw 
maker.     He  may  lawfully  say  this ;  and  if  this  is  all  he 
says,  even  if  he  says  what  is  not  true,   his  conduct  is  no  such 
violation  of  another's  right  as  to  be  protected  by  the  law  of  trade- 
marks.     He  may  desire  to  say  this  impressively,  and   to   draw 
attention  to  the  comparison,  and  for  that  purpose  use  enoi^h  of 
the  other's  mark,  or  of  an  imitation,  to  show  what  it  is  he  claims 


n.  Spear.  2  Sandf.  Ch.  599 ;  Davi*  d.  of  the  labels  and  wrappen,  and  o 
Kend&ll.  3  It.  I.  569;  BairowB  f.  Knigbt,  rapreaentationa  cuntained  Ed  them.  In 
6  R.  1. 134 ;  Fetridge  e.  Wells,  i  Abb.  Pr.  WooUam  v.  KaCcliff.  1  Hem.  &  M.  369, 
144  ;  GiUott  ti.  EBtetbrook,  47  Barb.  4S5;  the  injarji  complaioed  of  was  a  Fraudalent 
Newman  v.  Alrord,  35  Haw.  Pr.  108,  49  imltaCiun  of  the  plaintiff's  pecolint  man- 
Barb.  iSS ;  Seiio  d.  Provezende,  Eng.  Eq.  ner  of  putting  op  silk  in  bundles.  The 
R«p.  I  CL  Ap.  192  :  Franks  v.  Wearer,  coart  said  :  "  It  is  not  necesMir;  that  anj 
10  Bea».  397 ;  Walton  b.  Crowley,  3  speciflc  trade-mark  should  be  infrineed ; 
BlMchf.  *40;  Tayloi- o.  Taylor,  S3  Law  it  is  snBlcient  if  a  (raadnlent  inteation'of 
Jour.  Ch.  (n.  s.)  295;  Stepheoa  u.  Feel,  palming  off  the  defeodant's  goods  as  the 
1(  I.aw  Times  Hep.  (k.  s.)  145;  Pnrser  plaiatiB'a  exiHC.  bnt  the  imitation  ehonld 
E.  Brain,  1 7  Law  Jonr.  Ch.  141.  In  the  b«  calcnlated  to  deceive."  See  also  Board- 
Brooklyn  While  Lead  Co.  u.  MamiT,  25  maa  b.  Meriden  Britannia  Co.  35  Conn. 
Bub.  416,  the  plaintiffs  dietingniBhed  the  402. 

lead  of  their  matinfacture  by  a  label  bear-         (:)  Bamett   "■  Phalon,  9   Bosw.   192, 

ing  their  corporato  name.    The  defendant  afBrmed  in  5  Abh.  Pr.  |n.  a.)  213.    The 

iuu  been  in  the  habit  of  marking  his  lead,  plaintiff  made  a  preparation  for  the  hair, 

"BtDoklyn  White  Lead,"  to  wMch  no  oh-  which   he  called  Cocoaine.  and  publicly 

JKtioo  was  made.    Afterwards  he  placed  advertised  this  as  bis  trade-mark.     The 

OD  his  labels  the  words  "  Brooklyn  White  defendant  commenced  the  mannlactare  of 

Lead  and  Zinc  Co.,"  and  this  nse  of  the  a   similar   article    onder    the    name    of 

word  "Co.,"  the  defendant  not  beiDg  a  Coouiue,  and  prefixed  hia  own  name  as 

NrpontioD,  was  held  a  fraadnlent  imitSk-  manofactarer.     1'he  remaining  portions 

tion  of  the  plaintiff's  mark.     In  tnoet  of  of  the  reiipectiie  labels  were  entirely  dis- 

Ihe  cases  the  imitations  of  the  trade.mark  similar.     See  onle,  p.  »2!i7  be.  note  |ee|. 

comptained  of    have    been    acrompaniad  So  io  Gillott  r.  Esterbrook.  47  Barb.  455, 

■In  by  the  use  of  similar  wrappers,  and  affirmed  in  4S  N.  Y.  374  ;  the  nnmber  303 

bf  doaa  imitationsof  the  style  of  printing  was  the  only  part  of  the  plaintiff's  trade- 

Istieis,  patting  np  goods,  &c.    In  Coffeen  mark,  which  the  defendant  placed  npon 

".  Bnuiton,  4  McLean,  516,  the  names  of  the  pens  made  by  him,  and  the  dm  of  Uua 

tlie  [nedicinea  sold  by  the  plaintiff  and  the  was  reetrained  by  an  iojnnction. 
dslendaot,  respectiTely,  were  entirely  di» 
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to  eqaal  or  snrpass.  And  if  he  ao  eay b  this,  and  with  such  addi- 
tion of  bis  own  name  or  other  designation  as  shall  indicate  that 
he  himself  and  not  the  other  makes  the  goods  he  ofTers,  he  violates 
no  right  (a)  The  essential  question  always  is,  Does  he  houestly 
exhibit  himself  as  the  maker  of  the  goods?  or  does  he  only  pre- 
tend to  do  this,  and  do  it  in  such  a  way  as  to  mislead  the  pablic 
into  the  mistake  of  supposing  the  man  makes  them  who  owns 
and  uses  the  trade-mtark  lawfully,  hut  does  not  in  fact  make 
these  goods  ?  It  is  precisely  the  attempt  to  shelter  the  violator 
in  this  way,  and  under  this  pretence,  which  gives  rise  to  most  of 
the  colorable  imitations  of  trade-marks.  And  there  is  no  doubt 
that  a  man  may,  in  this  way,  make  a  fraudulent  use  of 

•  257  bx   his  own  nama  (b)     •  No  certain  line  can  be  drawn  here. 

It  is  a  question  of  fact  rather  than  of  law.     But  this 

(a)  Csnhamc.  JoDe«,S  Vei.  &.B.  216;  bear  the  Banie  name,  bnt  no  {nadalent 
The  Herrimac  Man.  Co.  v.  Gamer,  S  Abb.  repreeentatiant  tn  made,  eveo  though  a 
Pr.  318;  Flavel  o.  IlaiTiiwD,  19  Eng.  L.  luu  reault  to  oue  of  the  pattiea  froiii  this 
i  Eq.  IS.  See  also  Burseu  ».  Bnrgesa,  similarity  bl  name,  he  is  nithont  a 
IT  Hug.  L.  Si  Eq.  2&7  ;  W  olfe  v.  Gonurd,  lemedy.  It  is  ■  case  of  damaam  abi^xe 
16  How.  Pr.  64  ;  i'trry  e.  'I'rueflCt,  6  Beav.  tnjuriu.  Bmcess  v.  Barjjesa,  IT  Eng.  L. 
S6.  But  wher^  the  defendant's  label  &  Eq.  aST ;  Fobei  v.  Faber,  3  Abb.  Pt. 
repiesented  liiit  good*  as  equal  to  tiiose  (n.  a.J  IIS;  s.  c.  49  Barb.  3&T.  But  one 
of  the  plaintiff,  but  the  wordH  "  equal  to  "  caoDot  twe  aaother's  name  as  a  trade- 
were  printed  in  very  Binall  letters,  an  mark,  under  cover  of  having  a  wnrkman 
injnacciuu  wiu  granted.  Uay  u.  Biuning,  of  tlie  same  name  in  his  employ,  or  bv 
I  Cooper,  Ch.  Hep.  4B9.  iio  Glenn;  v.  virtue  of  an  arrangement  with  a  third 
Smith,  11  Jur.  (k.  ».]  964.  So  where  the  part^  beariu^  tbe  same  name,  bnt  having 
terms  of  the  campariwin  were  such  as  to  no  inlereat  m  the  bnBiaewt.  Kodgers  r. 
lead  to  the  infereiira  that  the  defendant's  Nowill,  &  Man.  Gr.  &  Sc.  109,6  Hnre,3SS; 
gooilij  were  prepared  by  the  plaintiff.  Croft  v.  Day,  T  Beav.  84 ;  Soathom  e. 
Franks  i:  Weaver,  10  Bear.  £97.  Where  Reynolds  12  L.  T.  Kep.  (n.  s.)  75.  In 
there  is  a  fraudulent  imitation  of  the  Ames  v.  King.  2  Gray,  379.  the  plain- 
plaintiff's  trade-mark,  it  is  do  defence  that  tiR  was  a  maunfacturer  of  ahoreU,  and 
the  defeadaiiC's  ^oods  are  equal  in  quality  marked  bis  giwdn  with  his  oiru  name, 
to  tboee  made  by  the  plaintiff.  Blofleld  0.  Ames ;  bnt  it  wis  averred  in  the  bill 
t>.  Payne,  4  B.  &  Ad.  410;  Tavlor  v.  that  the  letter  0.  was  frequently  effaced 
Carpenter,  2  Sandf.  Ch.  603 ;  2  Wood.  &  in  the  process  of  laannfactnre,  and  that 
M.  1 ;  Partridge  p.  Menck,  3  Sandf.  Ch.  tbe  shovels  were  known  in  tbe  market 
622.  Bimply  as  Ames's.      Tbe  defendant  had 

(6)  In  Croft  V.  Day.  7  Beav.  84,  Lord  stamped  shovels  of  his  own  manufactnre 

Xait^AiZsBaya:  "Thedetendluit  haaaright  with  the  name  Ames;  bnt  in  his  answer 

to  carry  on  the   business  of  a  blacking  he  averred  on  oath  that  lie  hod  done  ra 

manufacturer  honestly  and  fairly ;  he  haa  not  to  represent  them  as  the  plaintiff's 

a  right  to  the  use  of  hia  own  name.    I  goods,  bnt  at  the  request  of  one  E.   B. 

will  not  du  anything  to  debar  him  from  Ames,  hy  whom  they  had  been  ordered, 

the  nse  of  that,  or  any  other  name,  cal.  Under  the  etatntes  of  Massachnsetta,  the 

culated  to  benefit  himself   in  an  honest  Supreme  Court  had  then  no  general  inris- 

way ;  bnt  I  muM  prevent  liim  from  using  diction  in  cases  of  fraud,  and  their  juris- 

it  ill  such  a  way  as  to  dei.-eive  and  defraud  diction  in  the  matter  was  derived  solely 

the  public,  and  obtain  for  himself,  at  the  from  the  provisions  of  chap.  19T  of  the 

expeuae  of  the  plaintiffs,  an  undue  and  Acts  of   1852,   which   reqnired   proof  of 

imjiroper  advantage."   So  Sjkee  p.  Sykea,  frandnlentlv  ropreeenCtng  the  goods  of  one 

3  B.  &  C.  341  ;   Holloway  v.  Holloway.  13  as  actually  made  by  another  ;  and,  as  this 

Beav.  213 ;  Clark  u.  Clark,  36  Barb.  T6 ;  was  denied  on  oath,  and  the  case  came  to 

Howe  f.  Howe   Man.  Co.  50  Barb.  336,  a  hearing  on  bill  and  answer  alone,  an  in- 

On  the  other  hand  where  both   parties  junction  was  refnisd.    Seep.*99T6iM,n.  1. 
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question  always  is.  Is  the  mark  oi  designation  complaioed  of, 
such  as  would  oaturally  mislead  a  customer  by  the  false  and 
simulated  appearance  of  the  article  he  buys  ? 

If  it  would  cause  this  deception,  another  question  arises :  Must 
this  deception  be  intentional,  and  therefore  fraudulent?  It  is 
not  difficult  to  suppose  that  one  who  makes  certain  goods  may 
affii  to  them  a  mark  which  is  already  understood  as  indicating 
that  they  have  peculiar  merit,  without  intending  to  deceive  any 
one  as  to  their  manufacture.  The  authorities,  and  we  think  the 
better  reason,  would  lead  to  the  conclusion,  that  if  this  be  a 
deception  in  fact,  though  not  in  intent,  the  law  should,  protect 
the  public  against  it(c) 

We  apprehend,  however,  that  a  distinction  would  be  drawn, 
which,  so  far  as  the  authorities  go,  would  seem  to  be  warranted 
by  them.  It  is  this.  In  out  next  section,  it  will 
'  be  seen  that  the  owner  and  user  of  a  trade  -mark,  if  it  *  257  by 
be  violated,  may  .proceed  against  the  violator  in  equity 
or  at  law :  in  equity,  to  restrain  and  prevent  this  violation  of  his 
right;  at  law,  to  obtain  damages  therefor.  Tf  he  proceeds  in 
equity,  he  should  obtain  the  relief  of  injunction,  although  the 
violation  did  not  intend  deception.  But  if  he  resorts  to  law,  to 
obtain  damages,  it  may  well  become  a  material  question  \fhether 
the  defendant  was  honest,  intending  neither  harm  to  him  or 
deception  of  the  public,  or  fraudulent  and  intending  both.  It 
would  be  a  question  Which  we  should  aay  would  bear  more  upon 
the  amount  of  damages  than  upon  the  verdict  itself ;  or,  if  the 
case  were  in  equity,  upoo  the  question  of  costs,  (rf) 

How  far  an  imitation  must  go  to  be  regarded  as  a  violation  of 
a  right,  may  depend  upon  the  question  how  far  the  courts  will  go 

(c)  In  equity  It  ii  not  necetsorr  '^^^  plaintiff  most  exist ; "  and  this  is  asserted 

the  acts  of  the  defeaclant  be  done  with  also  ia  the  Merrimac  Man.  Co.  v.  Garner, 

frauiJulent  intent.      Millington  v.  Fok,  3  2  Abb.  Pr.  318.     Bnt  the  con irary  opinion 

My.  t  Cr.  338 ;  Ainsworth  n.  Walmslej,  is  now  flrmly  eBtabliaheil  both  on  principle 

Eng.  Rq  Rep.  I  Eq.  Caa.  SIS;  Bnigesg  it.  and  anthonty.     At  law  the  rule  is  dif- 

Hifla,  96  Bear.  241 ;  Edelaton  i:  BkleUton,  ferant.    There  the  remedy  is  by  an  action 

9  Jnr.  (n.  s.)  4TS ;  Cartier  d.  Carlile,  6  on  the  caae  for  deceit,  and  an  intent  to 

Jar.  (h.  s.)  183;  Amoakeag  Man.  Co.  v.  deceive  is  of  the  giscof  the  action.    Ctaw- 

Spesr,  3  Sandf.  S.  C.  608;   Coates  d.  IIdI-  Bhav  v.  Thompson,  4   Man.   &  Or.  357  ; 

hrook,  2  Sandf.  Ch.  586 ;  CofEeen  w.  Bran-  Syk'es  b.  Sjlies,  3  B.  &  C.  541 ;  llodgere 

ton.  4  McLean,  S16;  Messecole  u.Tynbenf,  v.  Now  ill,  5  Man.  Gr.  4  Sc.  108;   Edelston 

36  Bow.  Ft.   14,  4  Abb.   Pr.  (n.   ».]  410 ;  n.   H^delstoQ,  9  Jni.  (n,  a.)  479 ;  Farina  o. 

Dale  I.  Smithson,  IS  Abb.  Pr.  S3T.      ThU  Silverlock,  1  K.  &  J.  509.     Where  the  nee 

hu  been  doubted  in  a  few  caaee ;  and  in  of  another'ii  trademark  is  made  a  utatuCe 

Corwin  s.  Daly,  T   Boaw,  3S2,  it  ia  even  offence,  the  lale  of  spurious  gooda  by  one 

raid  to  be  one  of  the  "two  principles  ignorant  of  the  fact  does  not  render  him 

steadily  adhered  to   in   all  the  cases  in  liable  to  the  penalty.    Rndderow  b.  Hnnt- 

Mtnity.   that  the  intent  to  pans  off  the  ingtou,  3  Saudt,  3.  C.  252. 

Coods  of  the  defendant  as  those  of  the  {dj  See  note  [o),  infra. 

863 


)vGoo'^lc 


*  257  hi  THE  LAW  OF  CONTBAGTS.  [BOOS   HI. 

in  protecting  the  public  from  deception,  and  where  they  will  stop, 
leaving  purchaserB  to  take  care  of  themselves.  There  is  no  posi- 
tive rule,  and  perbf^s  never  can  be,  which  will  always  answer 
this  question.  lu  some  cases  the  test  is  said  to  be.  Is  the  imita- 
tion calculated  to  mislead  the  unwary  ?  («)  But  what  is  meant 
by  unwary  ?  If  the  law  is,  that  no  imitation  is  a  violation  of  a 
trade-mark,  which  the  customer  could  not  detect  by  sufficient 
caie,  it  is  obvious  that  no  mere  colorable  imitation  would  be 
restrained.  And  in  some  cases,  in  their  conclusions  from  the 
facts,  courts  seem  to  go  almost  to  this  extent  We  believe  the 
true  rule  —  not  always  easy  of  application  — ■  to  be  this :  Is  the 
imitation  such  as  would  probably  deceive  a  customer  who  used 
ordinary  care  f  and  for  this  there  can  be  no  standard  but  the  degree 
of  attention  which  common  buyers  of  such  articles  commonly 
give  to  them  when  they  buy  them,  (f)     Nor  is  it  always 

*  257  bz   *  enough   that   a   deception   is  caused ;   for   it   may  be 

caused  by  conduct  which  the  law  permits.  Thus,  it  is 
held '  that  a  man  may  stamp  his  own  name,  in  gilt  letters  or 
otherwise,  on  bis  own  goods,  or  their  bands  or  covers ;  and  if 
injury  results  to  another  manufacturer,  he  has  no  remedy.  (j7) 

(c)  Crswah&7ii.  ThompsoD,  4  Mu.  t  Guam,  3  Abb.  Pr.  .31B;  Swift  v  Thy.  4 
Gr,  3S3;'Edlest(ia  e.  Vick.  33  Eag.  L.  &  Robt,  611  A  Eimilar  rule  is  laid  down 
Eq.  91 ;  Swift  r.  Dej,  4  Robt.  611  ;  bat  by  Lord  CbiuKxllOT  CrammrtA,  in  SeiiOF. 
the  dectBion  of  Jndga  Aoicrfjon  iathisloBt  Proreiende  ¥-ag.  Eq.  Kep.  1  Ch.  App, 
csae  wag  orerrnled  on  appeal,  and  the  mle  191.  "What  deKree  of  resemhlanre  la 
laid  down  ia  Partridge  v.  Meock  adopted,  neceuary,  from  the  nature  of  thing*.  >■ 
See  the  next  note.  In  the  Brooklfo  a  mattei'  incapable  of  defiaitioD  a  priori. 
White  I*ad  Co.  r.  Maaarj,  85  Barb.  417,  AH  that  eonrti  of  jnstic*  can  do  is  to  aay 
it  is  wid,  "  the  law  must  protect  the  richt  that  no  trader  can  adopt  a  tiade-mark  lu 
to  sell  to  all.  to  the  incaatioiu  as  welfai  reaemhling  tiiat  of  a  rival  an  tbat  ordioar; 
to  the  cantiDun."  See  alio  Amoskeag  purchasera.  purchaiing  with  ordiuarf  can- 
Man.  Co.  u.  Spear,  S  Sandf  S.  C.  609.  tion.  are  likely  to  be  misled."  Welch  d. 
Id  a  very  large  nntober  of  cases  the  KD0tt,4  Kay&  J,  747.  SeeLond.  &  Pro*. 
expreaaion  tued  la  simply.  Is  the  imita-  Law  Awarance  Co.  v.  Lond.  &  Prov. 
(ioiL"calcnlated  to  deceive  the  public  "T  Joint-Stock  Life  Iqb.  Co,  U  Jnr.  93a     U 

I  fl  This  is  substantially  the  rule  laid  is  well  lettled  that  it  is  no  defence  to  a 

down   in   Partridge  v.   Menck,   3  Sandf.  anit  for  the  infrioKement  of  tnulenuuks, 

Ch.  6aa.     Vice-Chancellor  Sandford  there  that  wholesale  dealers  wonld  nut  be  de- 

sa^s :  "  Althuusb  the  court  will  hold  any  ceived  If  the  resemblance   be  snch  as  to 

imitation  colorable  which  requires  a  care-  impose  npon  ordinary  purrhaseta  buying 

fnl  inspection   to  distin^iah   its   marks  from  them.     Sykes  v.  Sykes.  3  B.  &  C. 

and  appearance  from  those  of  the  tnann-  541 ;  Shrimpton  c.  Laight,  18  Bear.  164i 

factDre  imitaud,  it  it  certainly  not  l>onnd  Coates  v.  Holbrook,   S   Sandf.  Ch,   986 ; 

to  interfere  where  ordinary  attention  will  Taylor  ii.   Carpenter,   3  Wood.  &  M,  I ; 

enableapurchasertodiKriminate.  It  does  Clark  v.  Clark,  2S  Barb,  77.    Bnt  other- 

not  infflce  to  show  that  penons  incapable  wise,  where  the  mistake  arises  from  the 

of  reading  the  labels  might  be  deceived  ■>"> "!".-."""<  ..f  _,._i,i  tn  •>).;,■>.  ^.^^,  n.... 
by  the  resemblance.     It  must  appear  that 
the  ordinary  mass  of  purchasers,  paying 
that  attention  which  sach  persons  usoally 
do  in  buying  the  article  in  qaestion,  wonld 

tirohablv  be  deceived."     This  is  cited  and  See  ai 
allowed  in   The   Merrimac  Man,  Co.  i 
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There  ia  no  doubt  that  a  man's  right  to  use  his  own  trade-mark 
may  be  violated,  not  only  by  one  who  uses  the  same  or  a  color- 
able imitation  thereof,  but  by  any  person  who  provides  the  means 
or  instrument  of  this  fraud,  as  by  making  for  the  use  of  the  vio- 
lator the  type  or  tool,  or  printing  the  label,  by  which  it  is 
cairied  into  effect,  and  that  an  injanctioQ  will  issue  to  prevent 


•SECTION  VI.  "267  00 

OF  THB  REMEDY  FOB  VIOLATION   OF  THE  BIGHT  TO   USE  A 
TRADE-MASK. 

We  are  not  eware  of  any  modem  case  in  which  a  customer  de- 
ceived by  a  simulated  trade-mark  has  brought  an  action  for  the 
fraud.  (A)  But  actions  by  the  party  possessing  or  claiming  to 
possess  the  exclusive  right  to  use  a  certain  trade-mark,  for  a 
fraudulent  use  of  the  same  or  a  similar  mark,  are  common  both 
at  law  and  in  equity ;  and  we  do  not  know  that  the  statute  will 
greatly  aftect  the  law  or  practice  of  courts  in  this  respect 

If  the  action  be  at  law,  the  remedy  sought  is  damages.  And 
it  has  been  held  that  the  plaintiff  has  a  right  to  recover  some 
dam^e,    although  no  actual  damage  is  proved,  (i) 

If  the  action  be  in  equity,  en  injunction  is  sought  to  restrain 
and  prevent  the  continued  use  of  the  fraudulent  trade-mark.      U 


{gi  Vtainrnv  Silvetlock,  1  KajftJ  SOS,  the  jury  had  fonnd  for  the  plaintiff,  irith 

i  Kaf  £  J.  6S0.    The  d^endant  in  tbia  oaemrthiaK  damagea.     On  a  moiioo  for 

JiriDtvd  and  offered  tor  tale  labels  a  nonanit,  lAllUdSt,  J,,  said :   "  I  think 

y  imitating  those  nsed  by  the  plain-  enoogh  wai  ^oTed  to  entitle  the  plaintiff 


Jirieted  and  offered  for  lale  labels  a  nonanit,  lAllUdSt,  J,,  said :   "  I  think 

y  imitating  those  need  by  the  plain-  enongh  wai  ^oTed  to  entitle  the  plaint" 

tiff  spoD  bis  Cologne  water.    So,  too.  a  to  recover.    The  aot  of  the  defendant  w 

paitj  haa  been  enjoined  from  niarkiiiK  an  a  ftand  a^invt  the  plaintiff;   and  if 


paitj  haa  been  enjoined  from  niarkiiiK  an  a  ftand  a^invt  the  plaintiff;   and  if  it 

ulnior  quality  of  the  plaintiff's  coods  aa  occaaioned  him  do  specific  damage,  it  was 

the  sapenor  qnality.    Qillotc  i>.  Kettle.  8  still,  to  a  certain  extent,  an  injury  to  hit 

Doer,  Ca4.    The  owner  of  a  ttade-mark  right.    There  mnut  be  no  rnle  '"^  Ro  Rodz- 

hat  hia  remedy  against  a  seller  of  the  era  v.  Nowill,  5  Man.  Gr.  &  Sc.  108.     In 

goods  fnndalentl]'  marked,  aa  well  m  Taylor  v.  Carpenter,  S  Wood.  &  M.  1,  the 

•galiMt  the  makei  of  tbem.    CoMea  v.  coart  lay;   "In   a  cane  like  this,   if   in 

HulbnMk,  S  Bandf.  Ch.  S86;  Alntwonh  any,  no  reason  exists  for  giring  damagaa 

B  Walneky,  Eng.   Eq.   Rep.  1  £q.  Caa.  greater  than  hare  been  artnally  snitained, 

tlS;  Jtuxenaon  n.   Alexander,  M   How.  or  what  have  been  called  compensatory." 

Pt.  iS9 ;  BergeM  v.  Hills.  H  Beav.  944 ;  "  1(  by  exemplary  damages  was  meant  a 

Matsall  V.  Fbnann,  3   Abb.  Pr,  (h.  a.)  fnU  indemnity  for  the  mdiridnal  wrong 

4U ;  Oldbam  d  Janie«,  13  Iridi  Ch.  393 ;  in  everr  eqaitable  riew,  and  tbna,  by  snob 
14  id.  81.  ^  -        . 

(A)  See  Sontbsm   v.   How,  aate,  note 
(*),p  •2S7  6o. 

(i)  BloBeld  r.  Pajme,  4   Bam.  t  Ad. 
410.   TUs  was  an  a^on  at  law,  in  which 
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would  seem  that,  io  the  year  1742,  equity  not  ouly  refused  such 
an  injunction,  but  the  Lord  Chancellor  said  he  had  never  known 
an  instance  where  such  an  injunction  had  been  granted.  (/)  Rut 
recently  a  court  of  equity  has  always  granted  this  remedy,  if  a 
case  were  made  out;  and  then,  having  equitable  jurisdiction  (A 
the  case,  the  coait  would  not  send  the  plaintiff  into  a  court  of 
law  to  recover  damages,  but  would  proceed  to  inquire  whether 

damages  have  been  sustained,  and,  if  they  have  been, 
*  257  cb   would  decree  *  compensation.     Upon  this  inquiry  as  to 

damages  the  court  would  use  the  means  common  in 
.  equity  practice.  It  will  require  an  exhibition  of  books,  of 
accounts  and  sales,  and,  if  necessary,  refer  the  case  to  a  master, 
to  take  evidence  and  report  thereon  whatever  may  enable  the 
court  to  do  justice  between  the  parties.  (J:)  As  the  equity  for  the 
account  is  strictly  incident  to  the  injunction,  if  this  be  refused 
no  account  will  be  given.  (I)  Kor  in  equity  will  anything  be 
recovered  beyond  the  actual  damages,  (m)  Where  no  fraudulent 
intent  appears,  no  account  will  be  granted,  (n)  As  to  costs,  if 
the  plaintiff's  right  to  the  trade-mark  be  established,  the  English 
courts  give  the  plaintiff  the  costs  of  his  application  for  injunc- 
tion, even  if  the  defendant  be  innocent  of  fraudulent  intent,  and 
bad  no  notice  of  the  plaintiff's  claims,  (o)  But  if  the  defendant 
ou  receiving  such  notice  offers  to  pay  the  plaintiff's  coats  already 
incurred,  and  give  up  all  further  use  of  the  mark,  he  will  not  be 
required  to  pay  any  farther  costs  in  the  suiL(^) 

it  has  been  held  that  where  an  injunction  against  the  use  of  a 
trade-mark  hatt  been  issued,  it  was  a  breach  to  use  the  same  name, 
with  the  addition  of  "  improved,  *  although  the  defendant  aaid  on 
the  label  that  it  was  not  the  original  article,  (r)    Usually,  a  court 


Sll;  Burnett   v.   Pbaloii,  9   Batw.   198;  the  cua  of  Csrtier  i>.  Culiio,  ai  B«a*. 

Oillott  E.  EM«rbrtK>k,  47   Birb.  4S5,  ml-  i9a,  decided  two  juiat  beton  Moet  t 

Aimed  in  48  N.  Y.  374 ;  ^1;  c.  Tajlor,  CooitOD,  the  i*aM  Jodge,  Sil  J.  Somiilf, 

1  Rdm  &  M.  73;  Adame'i  EqnitT,  319.  held  othlnrise. 

(l)  Bavly  E.  Taylor,  I  Udm.  &  M.  73.  (o)  Bnrget*  o.   BilU,   16    Bmt.  144, 

(m)  The  Leather  Cloth  Co.  r.  Hinch.  Bnrg«M  v.   Hately,   H  Ba*T.  349;  Tt* 

fleld,  En);.  Eq.  Rep  I  Eq.  Cm.  !».  Colboi  Co  b.  Walker,  6  W.  R.  717. 
(■)  Shjt  Lord  Chancellor  Wttlbnrif  In         (p)  Hndmn  v.  Benuetl,  IS  Jar.  (n.  *.) 

Edelaten  c  EdeUten,  1  De  Q.  J.  &  S,  ISS;  319.     Id  MillingtoD  v.  Fox.  a  Hj.  t  Ct. 

"Although  it  ii  well  fotinded  ia  reaion,  338,  the  defendant  having  offered  togiTS 

and  alao  settled  by  dedsloo,  that  if  A  hai  np  the  mark   before  the  eait  had  beM 

acqaired  piopertf  in  a  trade-mark,  which  commenced,  no  ooati  were  giut«d  to  the 

is  afterwards  adopted  and  nied  bj  B,  in  pl^ntiR. 

ignorance  of  A't  nsht,  A  i«  entitled  to  an         M  Ajer  v.  HaU,  3  Brewatet,  509.  And 

iDJnnction.  jet  he  ii  not  entitled  to  any  Me   RnMia  Cement  Co.  v.  Le  Paga,  147 

acconnl  of  proBte  or  compensation,  except  Uaia-  306. 

In  reepect  of  any  nw  by  B  after  he  haa 
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of  equity  will  not  exert  its  high  powers  unlesa  &  case  is  made  out 

which  calls  diatinctly  and  perhaps  strongly  for  their  interposition. 

But  it  is  now  perfectly  well  settled,  even  in  the  absence  of  the 

statute,  that  a  person  may  be  entitled  to  the  exclusive 

ose  of  his  own  "  trade-mark,  and  that  a  court  of  equity    •  257  cc 

has  full  jurisdiction  over  any  wrongful  interference  with 

this  use,  and  may  prevent  the  same,  or  give  indemnity  for  injury 

sustained  thereby. 

It  may  be  that  the  original  proprietor  of  a  trade-mark  has  lost 
his  right,  or  at  least  his  equitable  remedy,  by  his  own  laches;  or, 
by  acquiescing  in  the  use  of  it  by  another,  without  objection'  or 
interference.  Nor  need  it  be,  according  to  the  view  taken  of  this 
question  in  some  cases,  a  long  period  of  silence  to  have  this 
effect,  (a)  If  such  laches  or  permission  be  shown,  a  court  of 
equity  will  at  least  withhold  its  peculiar  remedy  and  remit  the 
plaintitF  to  a  court  of  law.(0* 

It  seems  to  be  well  established  that  equity  exercises  its  juris- 
diction in  those  oases  only  where  the  legal  right  Is  established 
or  is  certain,  (it) 

(()  In  Flarel  i>.  Huruon,  19  Eng   L.  so  injaDcCion."    So  Oi]loK  v.  GMerbrooh, 

ftE<i.  IS,  adelBjof  fouimoDtluaftar  the  47  Barb.  470,  atBrmed  in  IS  K.  Y.  374. 

iofriD^ment  became  kaowa  to  the  plaiu-  When  udb  Kratuitoiudy  periniu  nnotherto 

lis,  wu  held,  andei  the  circaiDstancen,  a  nae  his  name  na  a  trade-mark,  this  pertnta- 

bu  to  hig  ■pplication  far  an  injnnctioa.  sion  u  a  mere  l[ceDBe.  revocable  at  the  will 

(()  The  Araoake«K  M»n.  Co.  d.  Gamer,  of  the  person  whose  ii ■-  '"■ " 

i  Abb.  Pr.  (».  a.)  265,  Taylor  r.Carpen-  McCarde'      "    ■   — - 

«r,  3  Wood.  &  M.  IS;  Hiltiard  on  Injono  c.  Searin 

tioui,  e  43;   Beard  o.  Turner,  13   Lav  Mnrpbr, 

TirnM  Rep.  (k.  b.)  746.    In  this  laiC  caaa,  man  d. 'Floyd,  3  Allen,  T6,  decided  apon  a 

1  delar  of  two  jean  wa*  shown.    On  the  iCatnte  (Moaa.  Gen.  Stat,  c,  K.  §§  1-4^,  for- 

Mher  hand,  in  The  Amoakeag  Man,  Co.  u.  bidding  the  carrvinj^  on  of  bnBineas  in  tbe 

Spear,  3  Sandf.  S.  C.  615,  Judge  Doer  name  of  a  third  pergon  withont  the  writ- 

myi:  "I  ais  MtiBSed  Chat  tbe  doctrine  ten  consent  ot  the  latter. 
of  acquiescence,  operating  as  an  absolute         ('<)  "  I  have  before  this  h<id  an  occa- 

tnneoder  of  an  exclnsive  right,  is  appli-  aion  to  express  an  opinion."  aayi  Lord 

eahle  to  the  caae.    The  consent  of  a  man-  Cmtenliam,  "  that  nnleiw  the  case  be  very 

nfacCnrer  to  the  nae  or  imitation  of  bji  clear  it  is  the  duty  of  the  cnart  to  see  that 

tndemark  by  another,  maj,  perhapa,  be  the  1^^   right   is  ascertained   before  it 

jiutlf  inferred  from  his  knowledge  and  exerciBes  its  eqaitable  jurisdictioD.    For 

«lea<»;  bat  such  a  consent,  whether  ex-  this  there  are  good  rennons.    The  title  to 

pressor  implied,  when  purely  gratuitous,  the  relief  depeuJs  npoii  a  legal  rleht.  and 

may  certainly  be'withdrawu;  and,  when  the  court  only  exerciiKS  its  junsdiction 

implied,  Usts  no  longer  than  the  silence  on  the  ground  that  the  legal  right  iaestab- 

from  which  it  springs;  it  is  in  reality  do  lished.      Spoitiswoode  v.  Clarke,  2  Sandf. 

more  Ihan  a  revocable  license.    The  ex-  Ch.  sas.  3  Phil.   1S4.    So  in  Snowden  e. 

itteDce  of  the  fact  may  be  a  very  proper  Noah,  Hopkins,  347,  it  is  said  ;  "  The  writ 

snbject  of  inquiry  in  taking  au  acconnt  of  of  injunction  is  a  most  important  remedy ; 

proflts.  if  such  an  accoaut  shall  hereafter  but  it  is  need  to  protect  rights  which  lire 

be  decreed;  bnt  evenihe  admission  of  the  clear,   or  at  least  free  from   reasonable 

Isct  would  rnraish  no  reason  for  refusing  doubt."    So  Motley  v  Downman,  3  My. 

^  In  Henendei  e.  Holt,  IS8  IT.  S.  9U,  it  was  held  that  where  the  plaintiff  had  been 
guilty  of  great  lachea,  an  injunction  would  nevertbeless  be  granted,  but  an  account 
of  piotca  would  DoC  be  decreed. 
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•  257  cd       *  In  some  of  the  States,  the  violation  of  a  right  to  a 

trade-mark  is  prohibited  by  statute.  We  cite  them  in 
our  notes,  {v)  How  far  these  statutes  will  be  superseded  by  the 
statute  of  the  United  States,  or  held  to  be  concurrent  with  that, 
we  do  not  propose  to  consider.' 

ACt.  I;  Smmwell  v.  Halcomb,  3  Mj.  t  Act  Mai.t.  1866;  HkUgMi,  Lam,  186S, 

Cr.  747;  Fiddinf  d.  How,  8   Sim.  477  i  No.  93;  CaUfoniia,  Stat.  18S3,  ch.  1S9, 

Rodsen  o.  Nowill,  6  Hare,  32S  ;  Wolfe  v.  Stst.  IS6T-8,  ch.  349  ;  Uragon.  Gen.  l*ra 

Oootard,  IS  Hdw.  Pi.  64  ;  llie  Menimu  CrimiuBl  Cude,   ch.  44,   £  G83 ;  KMiua, 

Maa.  Co.  d.  Gamer,  a  Abh.  Pi.  318;  Cof-  Gen.  Stat.  ch.   111.     See  alio  the   Mei- 

feen  i>.  Brunton,  5  McLean,  'ISB  ;  Howe  d.  chandiae  Muka  AM,  Sfi  &  ae  Vict.  ch.  88. 

Howe  Machiue  Co.  50  Barb.  236,  In  Uaine  and  HaMchiuettB  there   Me 

(u)  '['he  infriagemeut  of  trade-marki  Matutes  in  affirmance  of  the  common  Uw, 

U  a  Btfttute  misdemeaaor  in  the  following  giving  the  owner  of  a  trade-mark  a  cirit 

Stfttei;  Kew  York,  Laws  of  186S,  ch.  306;  remedy  in  damages  for  ila  infriDKement, 

MMBachnaetts,  Gen.  Stat.  ch.  IGI,  §§  GS,  and  aathorizing  an  injunction.     A&,  Actf, 

96;    PenoBjlTania,    Brightly'a   Pordon't  IBBB, ch.  ID;  Mam.  Gen.  Stat.  ch.  56.    In 

Digest,  pp.   346,   966,  I'ab.  Lawi,  1860,  Mimonri,   California,   and    Oregon,    pro- 

^  423,  pQb.  Law^  I8S3,   p.   643  ;  Ohio,  Tieion  is  made  for  the  public  regiatration 

Swan  &  Critchfleld'B  Sutntei,  p.  454,  Act  of  tradMnarka. 

Mar.  S9,  1859;MiaBoari,Gea.Stat.  p.SI2,  . 

1  The  Federal  coorla  hare  no  jnritdictioD  in  a  sait  for  infriagemeut  of  a  trade- 
mark between  citiiena  of  the  same  State  anien  the  trade-mark  u  oaad  in  commeiM 
with  foreign  nationa,  Kjder  n.  Holt,  19B  U.  8.  M5,  or  with  Indian  tribea,  Schnmacber 
«;  Schwenke,  36  Fed.  Hep.  818.    See  also  Small  v.  Saodert,  118  Ind.  105. 
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OF    THE    LAW    OF    BHIPPING. 


OF   THE  BDILDING  AND  OWNEBSHIP  OF  A   SHIP. 

A.  —  Of  a  Building  Contract. 

This  contract  may  be  whatever  the  parties  to  it  choose  to  make 
it  Thus,  one  who  desires  to  own  a  ship,  may  propose  to  supply 
the  builder  with  all  requisite  materials,  the  builder  to  do  for  him 
all  the  requisite  labor.  The  ship  would  then  never  be  the  build- 
er's, but  would  from  the  beginniug  belong  to  him  for  whom  it 
is  built.  Ships  are  not  however  often  built  in  this  way  The 
builder  usually  constructs  the  vessel  for  one  of  four  purposes. 
Either  to  supply  an  order,  or  to  execute  a  contract,  which  may 
be  regarded  as  subatautially  the  same  thing,  or  to  sell  it  to  some 
purchaser  who  may  desire  to  buy  it,  or  to  own  it  himself. 

One  important  question  has  arisen  about  which  the  cases  are 
not  reconcilable.  If  a  ship  be  built  on  a  building  contract,  and 
the  price  is  to  be  paid,  by  instalments,  does  each  instalment  when 
paid  purchase  the  fabric  as  it  then  exists,  passing  the  property 
absolutely  to  the  purchaser,  subject  only  to  the  lien  which  the 
builder  has  for  the  purposes   of  finishing  the  ship? 

The  cases  on  this  subject  were  in  much  conflict.  In  the  earlier 
English  cases  much  reference  is  made  to  provisions  in  the  English 
statutes  and  usages  as  to  builders'  certificates  and  the  grand  bill 
of  sale,  which  do  not  exist  in  our  own.  We  consider,  however, 
that  the  law  is  now  well  settled,  especially  in  this  country 
and  by  recent  cases.  If  it  be  the  intention  of  the  *  parties  *  259 
that  the  builder  should  sell  and  the  purchaser  buy  the  ship 
before  it  is  completed,  and  at  different  stages  of  its  progress,  and 
a  bargain  is  made  sufficiently  expressive  of  this  intention,  there 
is  no  reason  whatever  why  the  law  should  not  enforce  such  a  bar- 
gain. But  no  such  bargain  would  be  implied  from  the  mere  fact 
that  payment  is  to  be  made  by  instalments,  whether  they  are 
graduated  merely  on  time,  or  on  the  state  or  condition  or  progress 
VOL.  II.  '  H  869 
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of  the  ship.  Nor  wonld  thia  implication  arise  from,  or  be  greatly 
aided  by  the  employmeiit  by  the  purchaser  of  a  snperiotendeut 
These  facts  might  assist  in  identifying  the  structure,  or  sustain- 
ing an  action  for  a  breach  of  the  contract;  and  they  might  beai 
on  the  amount  of  damages.  But  they  would  not  be  sufficient  to 
prove  an  actual  sale  and  transfer  of  the  property  by  the  payment 
of  an  instalment,  so  that  after  such  payment,  if  the  property  were 
lost  or  destroyed,  it  would  be  the  loss  of  the  purchaser,  (a) 

At  the  same  time,  it  appears  to  be  decided,  that  payment  of 
instalments  imposes  upon  the  builder  an  obligation  to  finish  and 
deliver  under  his  contract  the  identical  vessel.  (6) 

The  original  bill  of  sale  by  which  the  builder  transfers  the  ship 
to  the  first  purchaser,  whether  built  by  contract  or  otherwise,  is 
called  in  England  the  Grand  Bill  of  sale,  (c)  and  is  distinguished 
by  this  name  from  subsequent  bills  of  sale,  — made  by  the  pur- 
chaser or  his  transferees ;  but  we  have  no  such  distinction  in  this 

country,  (d) 
•260       "The  builder  should  deliver  his  certificate  to  the  first 
owner,  and  the  owner  give  it  to  the  collector,  as  required 
by  the  Statute  of  Begistration.  (e) 

K  —  0/  the  Liens  of  Material  Men. 

Formerly,  builders  of  ships,  as  well  as  those  who  repaired, 
equipped,  or  supplied  them,  were  called  material  men;(/)  and 


[a)  Wood  V.  Bell,  5  Ellia  &  B.  77a,  34  that  Che  pledgee  may  pDrchue  her  at  a 

Eng.  L.  i,  Bq.  17B,  nffirnied  in  the  Ex-  cerlab  rate,  w  neither  &  sale  dot  a  mort- 

cheqaer  ChamWr.  6  Kllis   &  B.  352,  36  gage  or  pledge,  and  tranifera  do  property 

Eng.  L.  &  Eq,  U8;  Baker  r.  Gray,  IT  C.  lu  the  vB»er  although  the  sdvancea  are 

B.  462,  34  Eng.  L.  i.  Rq.  3B7 ;  Woods  r.  many.      Boneev  c.   Amee.   B   Pick.  US. 

BDMell,  S    B.    &    Aid.    943;    Baltereby  See  Reid  v.  FairbBuko,   13  C.  B.  69!.  a« 

V.  Oale,  cited  4  A.  &  E.  4S8;  Atkinson  v.  Eng.  L.  &.  Eq.  saO      Where  the  property 

Bell,  8  B.  A  C.  277.  S82;  Clarke  c.  Spence,  panes  before  the  completion  of  the  ifaip, 

4  A.  &  E.  448  ;  Laidler  p.  Burlinaon,  9  M.  the   bnilder  has  a    common-law  lien,  a 

A  W.  603  :  Andreira  r.   DnraQt.  1   Kern,  right  of  poeaesaioD  to  flauh  her  and  earn 

S5  ;  Merritt   v.   Johnson.   7   Johni.   473  ;  the  fall  prices     Woode  r.  Rosedl,  ttqrra. 

Johnson  c.  Hunt,  11   Wend.  13S;  Moody  (J)  Andrewii  f.  Durant,  1  Kem,  3S. 

B.  Brown,  34   Mnine,   107;    Clarkeon   v.  (e)  Abbott  on  Shipping,  3.     In  Eng. 

Stevens,  106  U.  R.  505  ;  Wrieht  r.  Tetlow.  land  the  grand  bill  of  sale  is  necensiy  to 

99  Man.  397  ;  Elliott  d.  Edwardi,  35  N.  the  transfer  of  a  ship  at  sea.     Atkinson  «. 


Wiggina  Ferry  Co.  37  Ind.  GSS ;  Bank  of  [d)  Portland  Bank  c.  Stacey,  4  Msaa. 

Upper  Canada  r.  Killaly,   SI  Up.   Can..  6G1 ;  Wheeler  r.  Sumner.  4  Mason,  189; 

Q.  B.  9.    A  conveyance  of  the  keel  after  Morgan  c.  Biddle,  I  Yeates,  3. 

it  is  laid,  vests  the  property  of  it  io  the  |ej  Actof  179a,  c.  I,  5  8,  I  U.  S.  StaU. 

Tendee,  and  draws  after  it  all  suheeqnent  at  Large,  391. 

additions.    Glover  d.  Anatin,  6  Pick.  209.  (/)  Jacobeen's  Sea  Laws,  SS7,  wita; 

S-e  also  Snmner  v.  Hamlet,  IS  Pick.  76.  Sir'  Leoline  Jenkins,  as  cited   by  Lord 

83.      An  agreement  to   pledge  a  vessel  Stowell  in  The  Neptnne,  3  Hagg.  AAm. 

bnildiiig  to  cover  certain  adrancea,  and  143. 
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this  somewhat  peculiar  phrase  has  been  in  use  as  a  term  of  the 
law-merchant  for  some  centuries.  Now,  however,  the  phrase  is 
confined,  perhaps  in  law,  and  certainly  in  practice,  to  those  who 
repair  the  ship,  or  furnish  her  with  supplies,  or  do  any  work 
about  her  necessary  for  her  seaworthiness  and  complete  equip- 
ment (^)  Sy  the  maritime  law  of  Europe  and  by  the  Homan 
civil  law,  material  men  have  a  lien  on  any  ship  which  they  repair 
or  supply.  (A) '  The  reason  of  this  is  obvious.  Ships  are  often  at 
a  distance  from  their  owners  when  they  need  and  have  these 
repairs  or  supplies,  and  therefore  persons  who  furnish  them 
should  have  a  demand  against  the  ship  itself,  without  being 
obliged  to  recur  to  the  owners.  There  is  also  another  reason ; 
and  it  is  that  ships  may  be  owned  by  persons  who  are  unknown 
to  the  material  men.  For  these  two  reasons,  the  civil  law  and 
the  general  maritime  law  give  to  material  men  this  lien  upon  all 
ships,  without  any  distinction  between  foreign  and  domestic  ves- 
sels. In  this  country,  however,  it  would  seem  that  the  first 
reason  only  has  any  influence ;  for  with  us  the  maritime  lien  is 
limited  to  foreign  vessels,  (t)  But  in  this  respect,  as  in  the 
general  application  of  the  law-merchant,  our  States  are  considered 
as  foreign  to  each  other  (j) 

*  Persons  employed   about   a  vessel   may  have   in  fact   *  261 
either  of  three  liens,  or  in  some  instances  all  of  them. 


(j)  Pratt  e.  Reed,  19  How.  359 ;  The 

.  _.  _  ._,  ...  Jris  Nestor,!  Snnwer,  73;  The  Hnton, 

inf  of  a  ueweL     PbodIb'b   Ferrv  Co.   o.  39  Fed.  Rep.  1B3.     This  doctrine  i^ew 

Been,  30  How.  393  ;  Roach  v.  Chapman,  oot  of  a  di'ctam  in  The  General  Bmich,  4 

SIHqw.129.     See  The  Richard  Bnsteed,  WheBt.«3S,biltitniaTnnwbeconBideredH8 

~      ^,441,  for  an  able  det^inon  in  favor  aettled.    See  The  Edith,  M  U.  S.  ftlS;  The 

:  inrisdiction  in  encha  case.  Francii,  ai  Fed.  Rep.  TIS;  The  ThomaE 


Spngae,  441,  for  an  able  det^inon  in  favor  aettled.    See  The  Edith,  M  U.  S.  ftlS;  The 

oltheinrisdiction  inenchacaae.  Francii,  ai  Fed.  Rep.  TIS;  The  ThomaE 

(*)  Dig.  14,  1,  1 ;  (>rd.  de  la  Mar.  lir,  Fletcher,  34  Fed.  Rep.  375.    In  Beach  d. 

I,  tit.  14,  art.  16;  The  Genei^  Smith,  4  Sch.  Native,  U.  S.  D.  C,  N.  Y.,  it  ia  sud. 

Wheat.  43S ;   The  Nestor,  I  Sumner,  73 ;  on  the  inthoritj  of  a  remark  in  Pratt  r. 

The  Young  Meciuwic,  2  Cattia,  C.  C.  Reed,  19  How.  359,  that  u  the  master 

404.  would  have  no  power  to  give  a  bottomrv 

(0  In  the  ewe  of  a  domeetic  veisel,  b^  bond  where  the  venel  belonged  to  an  &^ 

Ibe  maiitlme  law  ai  now  settled  in  this  joininfc  State,  and  as  the  necesnitj  which 

eaonttjr.  the  lien  depends  on  possession,  anthoriiea  tbe  giving  a  bond  diSen  from 

The  Oeueml  Smith,  4  Wheat.  43S;  The  the  necBMrity  anthonziug  the  imposition 

6t.  Jan  de  Cnba,  9  id.  409.    Bat  in  the  of  a  lien  onlj  in  respect  to  the  maritime 

CMS  ot  foreign  ships,  the  lien  does  not  intereita,  no  lien  covld  be  impoeed  in  inch 

demnd  on  poBsession.    The  Jenualem,  3  a  case. 
Gallia.34S;  Zane  v.  The  Brig  President, 
«  Wash.  C.  C.  4B3. 

'  Snch  a  lien  maj  exist  on  dredges  and  icowa.  The  Count  De  Leasips.  17  Fed. 
Rep.  4S0 ;  The  Alabama,  19  Fed.  Rep.  544 ;  The  Pioneer,  30  Fed.  Rep.  20e ;  or  on  a 
(ertv-boat,  Phoenix  Iron  Co.  b.  The  Homtcong,  IS7  N.  T.  206,  But  not  on  a  dry 
lock,' Cope  !■-  Vallette  I>rf  Dock  Co.  to  Fed.  Rep.  US;  16  Fed.  Rep.  914;  nor  on  a 
flwiing  jdatfonn,  Roddiman  e.  Scow  Flatfonn,  38  Fed.  Rep.  ISS. 
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vbich  though  quite  diatiact  in  their  origia,  and  somewhat  so  in 
their  operation,  are  sometimes  confounded  together.  One  of  these 
is  the  common-law  lien  of  a  bailee.  The  second  is  the  maritime 
lien  of  material  men.  And  the  third  is  the  statutory  lien  of 
workmen  and  mechanics. 

By  the  first,  a  hnilder  of  a  ship  belonging  to  another  person,  or 
any  person  making  repairs  upon  a  ship,  if  for  this  purpose  he  has 
possession  of  the  ship,  has  a  common-law  lien  upon  her  for  his 
charges,  and  may  retain  his  possession  to  enforce  this  lien.  And 
this  Hen  may  be  enforced  in  admiralty,  so  far  as  repairs  are  con- 
cemed.(A;)  But  if  possession  of  the  ship  is  parted  with,  this  lien 
is  lost.(0 

The  maritime  lien  of  material  men  is  widely  extended  in  admi- 
ralty, and  our  admiralty  courts  claim  and  exercise  a  full  jurisdic- 
tion overall  claims  and  questions  arisii^  under  this  lien.  They 
require,  however,  evidence  that  the  supplies  and  repairs  were 
obtained,  and  that  they  could  not  have  been  obtained  upon  the 
personal  responsibilities  of  the  owners,  without  security  on  the 
vessel ;  {m)  although  it  is  not  necessary  that  the  vessel  should  in 
terms  be  made  liable  for  the  payment  (n)  Hence,  although  the 
vessel  is  in  a  foreign  port,  if  the  owners  are  present  or  have  an 
agent  present,  ready  to  advance  or  pay  for  whatever  may  be  ne- 
cessary, there  is  no  lien,  (o)  And  although  the  general  rule  con- 
fines this  lien  to  a  foreign  vessel,  yet  if  a  vessel  is  in  her  home 
port,  and  is  there  held  out  by  her  owners  as  a  foreign 

*  262   vessel,  *  material  men  who  have  repaired  or  supplied  her 

in  that  belief,  will  have  a  lien  which  admiralty  will 
enforce,  (p)  The  residence  of  the  owners  of  the  vessel,  and  not 
that  of  the  furnisher,  is  to  be  looked  to  in  determining  whether 
the  vessel  is  a  domestic  one  or  not  Therefore  if  the  vessel  is 
in  her  home  port,  no  lien  exists  for  the  supplies  there  furnished, 
although  the  furnisher  resides  and  does  business  in  another 
State.  <j) 

(k)  The  G«nenl  Smith,  4  Wheat  438,  Sch.  -NntiTe,  U.  S.  D.  C,  N.  T.,  died  in- 

per  Siory,  J. ;  The  Sch.  M«rion,  I  Story,  pra,  noM  (». 

68  ;  Pev'ronn  p.  Howard,  7  Pet.  SH*.  If  (n)  The  Sea  Lark,  Sprame,  S71 ;  The 
materinl  men  who  repair  a  Tesael  retain  Hiram  R.  Dixon,  33  Fed.  Kep.  297.  See 
po«»eiiaioD  of  her  and  claim  a  oommoD-law  also  The  Comfort,  S5  Fed.  Kep.  IbS,  159; 
lien  for  the  repair*  made,  they  cannot  add  33  Fed.  Rep.  337  ;  The  Enteban  De  Au- 
to this  elisrge  the  expense  of  keeping  the  tuiiano,  31  Fed.  Rep.  910. 
reMel.  sinee  they  keep  her  (or  tlieir  own  |o)  Boreal  n.  The  Golden  Rooe,  Bee, 
benefit,  Soniee  v.  British  Empire  Ship-  131.  See  alw  Berwiod  c.  Scholti,  £6  Fed. 
ping  Co,,  H,  of  Lords,  3  Law  Timee  In.  s),  Rep.  912. 
947,                                                                        \p)  The  St.  ,^n^(o  de  Cnba,  9  WheM. 

(I]  Bee  cases  lupra,  note  (i).  409,    See  also  Mnsson  a.  Falw,  16  Mass. 

(m)  Pratt  D.  Hoed,  19  How.  359;   The  33a. 

Swab  Starr,  Spragne,  453.    See  Beach  n.        {g)  The  Elin  Jue,  Sioagoe,  152. 
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Thd  third  or  statutory  lien  is  of  course  defined  and  determined 
by  the  statutes  of  each  State,  and  to  these  statutes  we  must  refer. 
Some  of  the  more  important  results  of  adjudications  determined 
nnder  them  are  as  follows:  — 

In  Maine,  the  lien  attaches  to  the  vessel  while  building,  and 
continues  for  four  days  after  she  is  launched ;  and  if  the  mate- 
rials are  sold  on  a  credit  which  reaches  beyond  the  four  days, 
there  is  no  lien,  (r)  The  materials  must  actually  go  into  the  ship, 
and  make  a  part  of  it  when  finished.  («) 

In  Massachusetts,  under  the  Statute  of  1855,  it  has  been  held, 
that  the  materials  must  be  specifically  furnished  to  be  used  in  a 
particular  vessel,  in  order  to  give  a  lien  on  that  vessel ;  and  it  is 
not  enough  that  they  were  bo  used,  if  not  furnished  for  that  ves- 
sel. (0  And  a  petition  cannot  be  filed  in  the  State  court  until  the 
sum  has  remained  unpaid  siicty  days  after  it  was  due.  (u)  But 
this  is  not  so  in  admiralty: (n)'  Under  the  Maasacbusetts  Stat- 
ute of  1848,  the  term  "  construction*  has  been  held  to  extend  to 
alterations   of   a   vessel  (w) 

In  New  Tortc,  the  lien  of  the  builder  attaches  only  when  the 
fabric  assumes  the  form  of  a  ship,  (x)  aud  the  creditor  loses 
his  lien  by  permitting  the  vessel  to  sail  without  enforcing  it; 
bat  sailing  on  a  trial  trip  only  is  not  a  departure  with  this 
effect,  (y)  Nor  is  it  one  if  she  leaves  the  State  fraudu- 
lently ;  at  a  time  when  *  not  legally  liable  to  arrest  (z)  •  263 
Wood  for  fuel  is  held  in  New  York  not  to  be  included 
in  the  term  '  supplies,' (a)  but  to  come  within  the  t«Tm 
'  stores.  '(6) 

In  Missouri,  the  hire  of  a  barge  by  the  owners  of  a  steamer, 
the  barge  being  necessary  for  her  equipment,  is  regarded  as  a 
*  material*  for  which  there  is  a  lien,  (c) 


(v)  Tba    Richard    BoBtead,    Spragae, 
441. 

(it)  The  Fersit,  SpraguB,  180. 

(i)  PhiUips  D.  Wright,  5  Sandf.  343. 

_.. ^    .....  (»)    Hancox  D.  Danoiiig,  6  Hill.  494. 

C,  30  I«w  Reporter,  608  ;  SewtOl  v.  The  (z)  The  Steamboat  Joseph  E.  Coffse, 
BoUof  a  Nbw  Ship,  Wa«i  ad  ed,  66S;     Olcott,  Adm.  401. 

TheKeanarge,  S  Curtis,  C.  C.  421.  The  (a)  Johjuon  v.  SUamboat  Sondush/.a 
Ratate  doea  not  embraca  tools  med  b;  Wead.  510;  The  Fanuj,  cited  Abbott, 
ttu  WDrkmen,  The  Keanarge,  Ware,  2d    Adm,  IS5. 

>d.UB;  nor  maMna]!  fnniiibed  fot  the        (b)  Crooke   v.  Slack,   SO  Wend.   ITT; 
mooldi  ot  the  ibip,   Ames   v.   Dfer,  41     The  Alida,  Abbott,  Adm.  173,  1S5. 
Uaiue  39T.  |c)  Amia  ».  Steamboat  Lonisa,  9  Mo. 

(I)  Rqgen  v.  Currier.   13   Gcaj.   129.    621 ;  Qleim  n.Steamboat  Belmont,  II  Ma. 
But  Ke  The  Antarctic,  Spragne.SOG.  113. 

(■]  Tjlei  B.  Corner,  10  Ura;,  54. 
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In  Michigan,  there  is  no  lien  for  uuppHes  furnished  while  a 
vessel  is  building.  (iQ ' 

If  repairs  are  made  or  goods  supplied  on  a  credit,  it  haa  been 
said  that  the  credit  prevents  a  lien,  {e)  But  this  is  not  necessa- 
rily the  case,  nor  would  it  be  true  unless  the  credit  were  in  its 
nature  inconsistent  with  the  lien,  or  destructive  of  it.  (/)  If  a 
laborer  employed  generally,  by  one  engaged  on  a  vessel,  works 
sometimes  on  the  vessel  and  sometimes  elsewhere,  he  has  no  lien 
for  that  part  of  his  work  given   to  the  vesseL(^) 

The  lien,  whether  given  by  maritime  law  or  by  a  State  statute, 
may  be  enforced  against  the  vessel,  although  she  is  owned  by 
government;  and  in  the  same  way  as  if  she  were  owned  by  a 
private   citizen.  (A) 

Formerly,  all  who  had  a  lien  on  a  ship  by  a  State  statute 
might,  on  the  authority  of  many  decisions,  enforce  that  lien  in 
the  admiralty  courts  sitting  in  th&t  district.  Recently,  however, 
by  a  rule  of  the  Supreme  Court,  the  right  of  action  in  case  of 
supplies,  repairs,  or  other  necessaries  furnished  to  a  domestic  ship, 
has  been  confined  to  a  proceeding  in  personam,  {i}'    It  may 

*  264  be  said  generally  that  this  rule  of  the  Supreme  *  Court, 

(</)  LamoD  t.  Higgine,  1  Haim.Mich.         (i)  The   l£th    Admiralty  nle,   which 

SaS.  went  into   effect    Msj  I,    IS59,  pioi-ides 

(c)  ZftDO   V.    The    Brig    Prasident,  4  that  "Id  all  suilabjnuUerial  menfor  inp- 

Waah.  C  C.  153.  pliei,  or  repain,  or  other  oeceuariea  for  a 

i/\  Feyioax  o.   Howatd,  T   Pet,  3!4,  lorei^  ship,  or  for  a  ship  in  a  foTeiKu 

S44;  The  Brig  Nestor,  1  Sumner.  73,  BO;  port,  the  libellant  may  proceed  sgaioit  the 

KeniuanM  in    Coart,  Olcott,   Adm.  383 ;  abip  and    freight  la   rent,  or  againit  the 

The  Kearearge,  Ware,  Sd  ed.  M6  ;  The  maater  or  owner  alone  in  perHmuw,    And 

Antarctic,  Spiagne,  306;  The  Sam  Slick,  the  like  proceeding  in  perionam,  bnt  not 

Prague,  SS9.  ra  rem,  ihall  apply  to  caw«  uf  domeittic 

(S)  The  Calisto.  Dareil,  as  ;  s,  c.  noa.  ihipa,  for  BuppfieB,  repairs,  or  other  nece*- 

Bead  v.  Hull  of  a  New  Brig,  1  Story,  S44.  sanes."    31   How.  p.  iv.    In  Maguii«  r. 

(kj  The  Revenue  Cutter  No.  I,  U.  S.  Card,  31  Kow.  a&l,  the  coort,  after  meB- 

D.  C.  Ohio,  SI   Law  Keporter,  381.     In  tiouing  the  new  rule,  snid :   "We  have 

Briggi  t>.  A  Light  Boat,  Sup.  Jad.  Ct.  determined  to  leave  all  these  liens  de- 

Haju.  1863,  it  was  Ae^ij,  where  a  tight  boat  pending  upon  State  laws,  and  not  arising 

was  built  under  a  contiscC  with  the  gov-  out  uf  the  maritime  coativft,  to  be  en- 

eromeiit,  the  title   not  U>  vest  until  the  forced   by   the  Stale   conrta,"    See  also, 

vesael  was  completed  and  accepted,  that  a  fur  the  reasons  and  objects  of  the  new 

lien  vas  created  while  bnilding,  and  the  rale,  The  Steanet  St.  Lawrence,  I  Black, 

goverament  took  her  subject  to  the  lien.  S33. 

I  Hott  of  the  Stat«a  now  have  statutory  liens.  Be{et«ices  to  the  rtrioiu  ttatDtM 
mar  be  found  in  14  Am.  &  Eng.  Eucvc.  of  Law,  456. 

'  In  1873  the  Sapreme  Court  of  the  United  States,  by  another  change  in  ita  adni- 
tultj  rules,  again  allowed  the  enforcement  in  rem  of  Rtatntory  liens  for  maritime  con- 
IracUiu  the  Federal  courts.  The  I.AttHwanua,  21  Wall.  iM;  Wishait  e.  The  Job. 
Nixoo,  43  Fed.  Rep.  936.  Tlie  fluctuating  conrse  of  the  Vniled  States  Supreme  Court 
on  this  questioD  is  reviewed  in  Havfotd  i:  Cunningham,  73  Me.  138. 

Itnt  a  State  legislature,  by  creating  a  lien  on  vessels  for  contracts  not  in  their  nature 
maritime  (as  a  contract  for  construction),  cannot  thereby  confer  jnriadlctjon  ou  the 
federal  conits.    The  J.  C.  Rich,  46  Fed.  Bep.  136,  and  cases  cited. 
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which  gives  a  lien  to  material  men  for  supplies  or  repair^,  or 
other  necessaries,  by  its  very  langn^e,  confines  this  proceed- 
ing to  material  men.  And  it  has  been  held,  as  an  effect  of  this 
limitation,  that  where  the  law  of  a  State  gave  this  lien  to  a  wharf- 
inger, yet,  because  he  was  not  a  material  man,  admiralty  could 
not  enforce  his  Hen.^') 

It  must  be  true,  however,  that  admiralty  courts,  in  applying 
statutory  provisions  and  enforcing  liens  created  by  them,  would 
be  governed  by  the  terms  of  the  statute ;  (k)  but  although  the  case 
might  not  come  within  their  jurisdiction  except  by  force  of  the 
statute,  in  construing  its  terms  where  they  were  at  all  doubtful, 
they  would  be  influenced  by  the  principles  of  admiralty  jurispm- 
deace,  which  are  always  those  o[  equity,  (i) 

It  may  be  convenient  to  add,  that  a  person  who  lends  money 
for  the  use  of  a  foreign  ship  has  the  same  lien  in  admiralty  as  a 
material  man.  (m)  But  stevedores,  (n)  or  persons  employed  to 
see  to  a  vessel's  safety,  ventilation,  etc.,  (o)  or  to  scrape  her 
bottom  preparatory  for  coppering,  (p)  or  for  other  similar  labor, 
or  having  charges  against  a  vessel  for  advertising,  (q)  or  for  aer* 
vices  as  ship-broker  in  making  or  drawing' contracts,  have  no 
lien.{r)^ 

As  the  word  "  necessary*  constantly  occurs  in  determining 
this  lien,  it  may  be  said  that  admiralty  regards  it  as  neces- 
sary in  the  sense  which  suffices  for  this  lien,  if  the  repairs  or 

( j]  Rnaiet    e.  The  As»   B.   Swift,   t  Abbott,  Adm.  340.     Bnt  bm  The  Canada, 

NbwV  Adm.  553.  7  Fad.  Rep.  110;  The  Hattie  M.  Bain,  ao 

Ik)  The  Gaaeral  Smith,  4  Wheat.  43B ;  Fed.  Rep.  389  ;  The  Senatur,  ai  Fed.  Kep. 

The  Bark  ChiuaD,  S  Story,  tbi,  46! ;  The  47» ;  The  Velox,  21  Fed.  Rep.  479  ;  The 

Bobert  Fnltoa,  I    P^ne,  620,  626 ;  The  Wivanhoe,  2S  Fed.  Rep.  92T  ;  The  Scotia, 

CaliiCo,  DaveiB,  29,  33.  35  Fed.  Rep.  916. 

{1}  See  The  Richard  Busteed,  Spiaguo,  (0)  Gnrney  t'.  Crockett,  Abbott,  Adm. 

449.  490. 

(a)  DstEi  b.  Child,  Dareii,  71.    See  l;i)  Bradley   a.  BoUe*.  Abbott,  Adm. 

■bo  The   Sophie,   I    W.  Rob.  368;  The  569. 

Emily  SoadeF,  17  Wall,  66fi  ;  The  Tangier,  (q)  The  Bark  Joseph  Canard,  Olcott, 

S  Low.  7  ;  The  J.  A  Brown,  2  Low.  464.  Adm.  120. 

In)  The  Anutal,  BlatchL  &   H.  Adm.  '       (r)  The  Goetavia,  Blatchf.  &  H.  Adm. 

S15;  The  Bark  Joaeph   Cnnatd,  OlcoH  189;  The  J.  C.   Williams,   15  Fed.  Rep, 

Adm.l20;M'Dermoctc.TheS.G.Owena,  558;  The  Crystal  Stream,  85  Fed,  Rep. 

1  Wallace,  C.  C.  370;  Cox  p.   Mnwaj,  S7fl. 

'  There  i*  a  maritime  lien  for  towage.  The  John  Cuttrell.  9  Fed.  Rep.  777 ;  The 
Marphr  Tags,  28  Fed.  Rep.  429 ;  The  MyMic,  30  Fed.  Rep.  73 ;  The  Alabama.  30 
Fed.  Hep.  207.  Bat  Dot  at  the  home  port.  DalieU  b.  Kaine,  31  Fed.  Rep.  746. 
There  it  atro  a  lien  for  wharfage.  Ex  parte  Eaiton,  9S  U.  S.  68 ;  Th<^  Dora  Mathews, 
31  Fed.  Kep.  619  ;  The  Mary  K.  CampbeU,  31  Fed.  Rep.  840,  See  I'he  Mnrphy  Tn^, 
S8  Fed.  Kep.  429.  A  pilot  has  a  lien  for  his  serricea.  The  Talismiui.  S3  Fed.  Rep. 
Ill;  The  Edith GoddeD, 35  Fed.  Rep.  511;  The  Rarriet  S.  Ja<;kw)n,32  Fed.  Rep.  110; 
The  Pirate,  32  Fed.  Rep.  486;  The  Atlan,  42  Fed.  Rep.  793.  There  i«  no  lien  for 
Th*  Daiey  Day,  40  Fed.  Bep.  603. 
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*  265  supplies  *  were  such  as  a  careful  or  prudent  owner  would 

make  or  supply  to  his  own  vessel  (s) 


C.  —  Of  Ovmeri. 

Anj  person  may  become  an  owner  of  a  ship  in  the  same  way 
as  of  any  other  chattel,  unless  some  peculiar  means  or  process  is 
required  by  law.  It  is  undoubtedly  true,  that  ships  are  always 
or  almost  always  sold  by  a  written  instrument  But  we  cannot 
admit  that  this  usage,  however  ancient,  general,  or  reasonable^ 
has  the  force  of  law.  And  we  apprehend  that  the  Kegistration 
Act«  of  this  country  only  deny  the  privileges  of  an  American 
ship  to  a  vessel  transferred  without  writing  or  not  registered,  leav- 
ing the  question  of  the  validity  of  the  sale  for  all  other  purposes 
to  be  determined  by  the  common  law,  or  the  law-merchant  (^ 
But  the  act  of  1850,  cb.  27,  (u)  provides,  that  "  no  bill  of  sale, 
mortgage,  hypothecation,  or  other  conveyance  of  any  vessel,  or 
part  of  any  vessel  of  the  United  States,  shall  be  valid  against 
any  person,  other  than  the  grantor  or  mortgagor,  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof;  unless  said 
bill  of  sale,  mortgi^,  hypothecation,  or  conveyance,  be  recorded 
in  the  office  of  the  collector  of  the  customs,  where  such  vessel  ia 
registered  or  enrolled. '  Possibly  questions  may  be  raised  as  to 
the  construction  of  this  statute,  {«)  or  even  as  to  its  constitu- 
tionality, (w)  We  are  however  dispoeed  to  hold  it  as  now  estab- 
lished, and  as  limiting  the  effect  of  a  sale  of  a  vessel, 
*  266  without  *  writing  or  registry,  to  the  seller,  his  heirs  and 

V.  Tbe  Mutlift  WaalirnKtoD,  I  Clifford, 
46G.  Thin  caae  holds  that «]]  conve^aucM 
most  be  recorded  Ht  the  hoine  port  of  tbe 

J.  Ixiring.  16  Mass.'  336,  340;'  Bixty  v.  re«gel.     In  this  view  Mr.  Justice  Clifford 

FrankliD  Ins.  Co.  8  Pick,  86;  Weaier  u.  is  auBtained  by  the  S.  C.  of  the  U.  S.  in 

The  S.  G.  Owens,  1   WsIUce  C.  C.  3G9 ;  White's  Bank  v.  Smith,  7  Wallsce,  646. 

Bttrnea  v.  Tavlor,  31   Me.  339;  Mitchell'  The  act  of  ISSO  does  not  Hpply  to  charter- 

V.  Taylor,  33  id.  434  ;  I.eoaard  b.  UimCing-  parties,   Hill  v.  The  GoldeQ  Gate,  1  Newb. 

ton,  IS  Johns.  S98.  Adm.  308;  oi  to  the  lien  of  a  material 

(h)  9  U.  S.  Stats,  at  Large,  440;  Rer,  man  on  a  vessel,  Mush  c.  Brig  MiDDJe, 

Stat.  5  4192.  U.  S.  D.  C.  S.  Car.,  6  Am.  Lnv  Rtjf.  S88. 

(u)  See  Fort  Pitt  Bank  i'.  Willinins,  43  And  it  applies  ouly  to  vesBels  which  are 

La.  An,  41B;   Uanj;  a.  Third  Bank,  TT  registered,  licensed,  or  enrolled.    Veaiie 

Mich.  474.    The  qnestion  naturally  arises  v.  Somerby,  5  Allen,  aso. 

at  what  castom-house  trausf  en  are  to  be  (to)  The  act  has  been  held  to  be  coiiati^ 

recorded.    In   Potter  c.  Irieli,  10  Gray,  tnCional  in  the  Brig  Martha  Waahington, 

416,  tbe  conn  ktld,  that  it  is  necefsary  to  IT.  S.  C.  C.  Maine,  S5  Law  Kepotter,  SI. 

record  the  conveyance  at  the  costom-honse  All  Slate  statates  reqairine  mortgages  of 

whera  the  vessel  ia  at  the  time  registered  ;  vessels  to  be  made  in  certam  places,  woald 

bnC  this  has  been  controverted   by   Mr.  therefore  be  considered  as  nngatory.    Sea 

Josdce  Clifford,  in  the  case  of  Blanchard  Sinnot  c.  Davenport,  £2  How.  227. 
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devisees,  and  persons  having'  actual  notice  of  the  sale ;  but  leav- 
ing such  a  coureyaUce  valid  as  to  them.(x)  And  a  transfer  by 
operation  of  law  is  not  avoided  by  any  of  our  registry  acts. 

D.  —  0/  Part-Ovmera. 
I.    Who  abb  PAKT-OwHBBt. 

A  part-owner  of  a  ship  is  one  who  owns  a  definite  part  or  pro- 
portion of  the  whole  ship;  and  of  this  part  his  ownership  is 
exclusiva  It  follows,  therefore,  that  part-owners  of  a  ship  do 
not  thereby  become  partners.  And  if  a  ship  is  owned  by  a  part- 
nership as  part  of  the  stock  of  the  firm,  the  partners  do  not 
become  thereby  part-owners;  because  each  partner  owns  the 
whole  partnership  stock,  subject  to  the  rights  of  the  other  part- 
owners,  and  no  partner  has  an  exclusive  right  in  any  part  or  por- 
tion of  the  firm  stock.  But  ships  may  be  and  often  are  held  as 
partnership  property,  and  then  all  the  laws  and  incidents  of  part- 
nership attach  to  them.{y)  And  the  evidence  of  partnership  as  to 
a  ship,  would  seem  to  be  governed  by  the  same  rules  of  law  and 
the  same  principles  which  apply  to  other  property . 

Part-owners  —  whether  they  are  so  by  building  a  ship  together, 
or  pnrchasing  it  together  (in  certain  proportions),  or  subsequently 
patchasing  parts — are  always  tenants  in  common;  and  if  either 
dies,  his  share  goes  not  to  the  survivors,  but  to  his  own  represen- 
tatives.(z)  llF  the  proportions  in  which  they  hold  the  ship  are 
not  defined  by  some  instrument  or  bargain,  the  law  will  regard 
them  as  owners  of  equal  shares,  (ik) 

■3.   Of  IBB  FowBBS  Atm  Donas  or  FABT-OwiiBBa.  *967 

Any  part-owner  may  sell  his  share  to  whom  he  will,  and  for 
what  he  will 

(z)  Cap«  Fear  SteamboBt  Co.  f.  Con-  v.   Nicoll,  SO  Johns.  611 ;  Thoindike  v. 

BM,  3  Ricli.  335.  DeWolf,  6  P[ck.  IW ;  French  v.  Price,  24 

is)  Doddington  o.  Hkllet,  I  Vee.  Sen.  Pick.  13;  Jtickeoa  r.  Robinson,  S  Maaon, 

<97 ;  Wright  c.  Hanter,  I  Kaet,  SO ;  Mam-  138 ;  HopkinB  i'.  Fonvth,  14  Pa.  38 ;  The 

toid  D.  Nicoll,  20  JohoB.  611 ;    HsrdiDg  c  Mew   Orleans,  106    U.   S.    13;    Coarain's 

Foxcroft,  6  Greenl.  76  ;  Phillipi  d.  I'dHd;^  Appeal.  79  Fa.  £90 :  Pajnter  v.  PaynUr. 

Uo,  IS  Me  i25  :  Pattecaon  v.  Chdmera,  T  T  Phila.  336. 

B.Uon.S99.  (a)  Alexander  v.  Dowie,  1  H.&N.159, 

(»)  Graree  d.  Sawcer.  T.   Raym.  IS ;  37  Eng.  I^  S,  Eq,  651 ;  Glover  v.  ADBtin, 

&  parte  YoaniC,  S  Yea.  £  B.  243,  3  Roee  6    Pick.    221 ;    Ohl    ».   Eagle   Idb.   Co.    4 

IB,  u.;  Ex  parU    Harriaon,  2    Rose,  76;  Mwon,  172.     See    Whiton  r.   Spring.  74 

OiratOD  EF.  Ogle,  13  EaM,  S38 ;  Heltne  c.  N.  Y.   169.     Bat  the  act  of    1850,  c.  S7, 

Bnutb,7  Bing.  709;  Rex  n.  Collector  of  IS,  9  V.  S.  Stau.  at  Laree,  441,  provldea 

tbe  Ciutoma,  2   M.  A  8.  223 ;   Green  c.  that  the  part  or  proportion  of  the  vessel 

Briega,  6  Hare,  39!i ;  Bnlkley  v.  Barber,  6  faelonginR  to  each  owner  shall  be  inserted 

ExcS.  i64, 1  Eng.  L.  &  Eq.  SOG;  Hamfon]  iu  the  register  of  enrolment. 
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It  has  been  doubted  whether  part-owners  could  displace  a  mas- 
ter who  was  also  a  part-owner,  without  good  and  adequate  reason, 
which  should  be,  generally  at  least,  incapacity  or  wrong-doing.  (6) 
But  it  seems  now  settled  that  a  majorit}'  of  part-owners,  and  more 
certainly  a  majority  in  interest  and  in  number,  may  control  and 
employ  a  ship  at  their  pleasure,  (c)  and  displace  any  master  or 
other  officer,  whether  part-owner  or  not  It  is  not  uncommon  to 
see  advertised  for  sale  "  a  master's  interest, '  or  "  a  sailing  inter- 
est. '  It  would  seem,  however,  that  no  such  interest  was  known 
at   law.  (cc) 

If  a  majority  do  not  agree,  oi  if  a  majority  injure  or  disregard 
the  interests  of  a  minority,  a  court  of  admiralty  will  interfere. 
In  general  if  a  majority  of  part-owners  will  not  employ  a  ship  at 
all,  without  what  seems  to  the  court  adequate  reason  for  her  idle- 
ness, the  court  will  give  the  control  and  management  of  her  to  a 
minority,  requiring  adequate  security  for  a  just  regard  to  the 
safety  of  the  ship,  her  proper  employment,  and  the  interests  of 
the  majority,  (d)  So,  if  the  majority  wish  to  employ  her  in  a  way 
to  which  the  minority  object,  such  security  will  be  required,  it 
the  court  deem  it  just  and  reasonable  («)  In  all  such  cases,  we 
consider  it  as  now  established  in  this  country,  that  a  court  of 
admiralty  fias  sufficient  authority  to  prevent  a  ship  from  lying 
useless,  and  to  provide  for  her  return  in  safety,  for  her  proper 
employment,  for  a  (air  adjustment  of  freight,  and  for  due  protec- 
tion of  all  the  interests  of  all  parties.  (/) ' 

•  268        "  What  power  one  part-owner  has  to  bind  his  copartners 

as  to  the  management  of  the  vessel,  the  manning,  provi- 

{b)  See  The  New  Draper,  4  Rob.  Adm.  See,  for  a  fnll  disciiuioD  of  this  qneitjoii, 

990.     In  the  case  of  a  foreign  sbip,  as  a  3  PanODi.  Mar.  Law,  S9S. 

general  thing,  the  court  will  not  interfeie,  (<)  WillingB  n.   Blight,   S   Pet.  Adm. 

on  application  of  the  other  part-owuen, to  SBS;  The  Marengo,  SpragDe,  SOS;    The 

ditpoBsesii  a  csptUD,  whois  also  anowner.  ApoUo,   I   Higg-   Adm.    306;    Gould  e. 

The  Johaa  i.  Siegmand.  Edw.  Adm.  942.  Stanton,  IS  Conn.  13. 

This  power  wm,  however,  exerciiied  where  (/)  In  The  Vincennes,  decided  by  Mr. 

a  decree  of  a  tribanal  of  the  coDntry  to  Justice  Ware,  in  1851,  hnt  not  reported, 

which  the  vessel  belonged,  exercising  ad-  there  wore  three  part-ownem,  one  owning 

miraltf  jarisdiction,  was  prodnced,  direct-  a  moietr,  and   the  other  two  a  qoarter 

iDK  the  master  to  deliver  np  the  vessel,  each.    The  owner  of  the  moietj  was  in 

'TE^  Sea  Renter,  1  Dods.  33.  possession,  and  was  ship's  husband,  bnttlie 

(c)  Card  v.   Rope,    3    B.   &  C.  661;  partieg  disagreed  as  to  the  voyage,  and  on 

Gonid  V.  Stanton,  16  Conn.  IS.  application  of  the  two  part-owners  of  one 

(cy)  Wwrd  V.  Ruckman,  36  N.  Y.  26.  moiety,  the  vessel  was  oniered  to  be  sold. 

Id}  There  is  a  dictum  to  this  effect  in  See  also  Davis   b.   Brig  Seueou  IS  Am. 


'  If  a  part«wner  noliflea  the  managing  owner  that  he  dissents  from  the  ej 
ment  oE  the  vot>aeI  he  will  not  be  liable  for  the  expenses  of  a  subsequent  vay ai 
can  he  share  in  the  profits.  Scnll  ti.  Baymond,  IS  Fed.  Hep.  547 ;  Swain  v.  1 
94  Hinn.  333. 
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Bioning,  foTnishing,  or  repairing  her,  may  not  be  quite  certain. 
We  doubt,  bowever,  whether  merely  as  part-owner  he  would 
hare  a  materially  different  or  larger  power  than  the  co-tenant  of 
other  property.  (^)  But  questions  of  this  kind  seldom  arise, 
becsnse  the  management  of  the  ship  is  iianally  given  to  one 
of  their   Dumber,  who   is   recognized  aa   the   Ship's  Husband. 

3.     Or  X    Snil^B  HVBBAKD. 

This  somewhat  peculiar  name  is  ancient  and  general,  but  our 
statutes  of  registration  substitute  for  it  the  phrase  "  mantling 
owner*  A  ship's  husband  is  usually,  indeed  almost  always,  a 
part-owaer ;  but  we  are  aware  of  no  rule  of  law  requiring  this ; 
although  it  is  implied  in  the  phrase  which  we  have  just  stated  to 
be  employed  in  our  statutes,  of  "  managing  owner. "  He  is  the 
geaeml  agent  of  all  the  owners  in  respect  to  the  ship.  It  is  not 
costomary  to  define  his  powers  or  his  duties  by  a  written  instru- 
ment of  agency  or  authority,  or  even  by  an  oral  bargain.  And  the 
reason  is,  that  these  duties  are  sufficiently  determined  by  us^e. 
They  are  such  as  may  be  included  in  taking  care  of  her  and  of 
her  earnings.  Thus,  he  must  keep  her  in  complete  seaworthi- 
ness,  as  to  her  own  condition,  her  furniture  and  all  appurte- 
nances, and  her  papers.  He  makes  contracts  for  her  freight  and 
all  her  earnings,  and  receives  the  same ;  (h)  but  he  cannot  borrow 
money  and  bind  the  owners  for  it ;  (i)  nor  can  he  give  up  the 
lien  for  freight  earned  lO*)  nor  can  he  insure  the  ship  for  the 
owners ;  ^  uor  can  be  purchase  a  cargo  for  them,  (k)  without  their 
special  authority.  (Q  But  the  universal  rule  of  agency 
applies  here,  and  any  of  these  acts  *  done  in  their  name    *  269 

(.9)  See  Brodie   u.  Howscd,  17  C.  B.  Ole  Oleeon,  20  Fed.   Rep.  384 ;  Araj  o. 

109,  33  EnK.   JU.   ft  Eq.  146;  Revani  v.  Hall,  81  Me.  IT. 

Leiru,SPaine.  C.  C.  903;  King  u.  Lo wry,  (j  >  1  B^>.  Comm.  4th  ed.  411.     TlM 

»  Barb.  532.  Ole  Olewn,  20  Fed.  Kep.  384. 

{A|  1  BcU,  Comm.  410,  5  4as,  4th  ed. ;  (t)  Heirett  d.  Buck,  1 7  Mnine,  147  J 
id.  p.  MM,  5tb  ed. ;  Simg  v.  Brittain,  4  B,  &  The  Ole  Oleeun,  SO  Feci.  Rep.  3B4. 
Ad.  375 ;  Owstan  P.  Ogle,  13  East,  53S ;  {/)  Ogle  v.  WraDghum,  coram  Kengon, 
Benson  r.  HsBthorn,  1  Yoonge  &,C.  Ch.  C.  J.,  Gmldhall  Sitting,  H.  T.  1790.  Ab- 
336;  Tnmet  v.  Barmwe,  S  Wend.  144;  boK  on  Shipping,  107;  French  v.  Back- 
Gould  s.  Stanton,  16  Conn.  12,  33  ;  Smith  hoose.  S  Burr.  2737 ;  Tanier  r.  Buttoitb, 
t.  Laj,  3  Kaj  &  J.  109  ;  Duby  c.  Bainee,  5  Wend.  541,  8  Wend.  144 ;  FoBter  d.  U.  8. 
9  Hue,  369.  13  Eng.  L.  &  Eq.  !38,  Ins.  Co.  11  Pick.  85. 

(i)  1  Bell.  Comm.  4th  ed.  411.    The 

■  Nor  c&D  he  cancel  a  charter-party.  Thomas  n.  Lewis,  4  Ex.  D.  18.  See  McCreadj 
>.  Thorn,  51  N.  Y.  454  ;  Hamilton  v.  Phcenix  Ins.  Co.  106  Mass.  395;  Knight  e. 
Enreita,  ftc.  Int.  Co.  26  Ohio  St.  664  ;  Woods  v.  I^ckett,  30  La.  An.  1095.  Nor  enter 
bloalul  bond  to  release  the  reeael  from  attachment  Mitchell  e.  Chunbers,43Mich. 
ISO.  The  anthoritj  of  a  ship's  hneband  tn  receive  the  eamingB  of  the  ship  is  not  le- 
Toked  by  the  death  of  a  partKiwner,  and  the  master  U  discharged  by  payment  to  the 
^ip's  husband  Doless  oidered  Dot  to  do  BO  by  the  ceprexenUtives  of  the  deceased  owaat. 
Onurt  P.  Carver,  75  Me.  524.    See  also  FaUen  v.  Peicf,  77  Me.  327. 
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may  be  ratified  by  them  ao  as  to  bind  them,  equally  as  if  an 
authority  to  do  tJiese  things  had  been  originally  conferred,  (m) 
He  cannot  delegate  his  authority ;  especially  not  where  any  exer- 
cise of  discretion  is  required  on  his  part;  but  like  any  other 
agent  he  may  employ  suitable  persons  to  assist  him  or  act  nnder 
him  in  a  ministerial  capacity. 

In  transactions  in  which  the  ship's  husband  may  bind  the  own- 
ers, a  party  may  deal  with  him  alone  and  on  his  personal  credit 
only,  and  in  such  a  way  that  he  justifies  the  owners  in  betieving 
that  he  deals  with  their  ageut  only  ou  his  own  credit  But  be 
would  not  be  thereby  estopped  from  resorting  to  the  owners, 
unless  he  had  permitted  them,  in  that  belief,  so  to  settle  tbeii 
accounts  with  their  agent,  that  they  would  he  injured  if  made 
responsible  to  the  party  dealing  with  hinL(n) 

By  usage  in  this  country  he  is  entitled  to  a  commission  of  two 
and  one-half  per  cent  for  purchasing  the  outfits  and  paying  the 
bills  of  a  vessel;  and  he  may  chaise  interest  on  the  excess  of  biii 
disbursements  over  the  amounts  recei7ed  by  him,  from  the  time 
of  the  occurrence  of  such  excesa(o) 

An  agent  of  a  whaling  ship  who  is  authorized  to  fit  the  vessel 
for  sea  and  purchase  supplies,  cannot,  it  would  seem,  bind  the 
owners  by  accepting  a,  bill  of  exchange  in  their  names,  for  such 
supplies,  (p)  But  if  he  has  general  authority  to  act  for  the  ves- 
sel and  to  settle  with  the  seamen,  he  may  hind  the  other  owners 
by  a  promise  to  pay  the  amount  of  a  seaman's  wages,  with  bis 
consent,  to  one  of  the  creditors,  who  has  attached  the  same  on 
trustee  process,  and  special  authority  need  not  be  shown,  (q) 

A  general  agent  of  all  the  owners  would  hold  all  the  owners  re- 
sponsible in  solido  (or  each  for  the  whole)  for  his  proper  chaises. 
But  if  he  be  part-owner  and  ship's  husband,  each  of  the  part- 
owners  is  responsible  to  him  only  for  his  own  share,  (r)  But  if 
one  or  more  part-owners  became  insolvent,  a  court  of  equity  or 
of  admiralty  would  require  each  of  the  solvent  owners 

*  270   '  to  pay  hie  share  of  the  deficit,  so  that  the  ship's  hus- 

band might  sustain  only  his  own  share  of  the  loss.  And 
if  he  himself  advances  the  share  or  contribution  of  any  part-owner 
he  may  sue  him  for  it  But  a  ship's  husband  has  no  lien  for  his 
advances  on  the  vessel  or  the  proceeds  of  it.{a) 

(m)  HKgedoni  o.  OltTBnoa,  S  M.  &  &  (7)  Monroe  u.  Holmo,  S  Allen,  Ml. 

489 ;  Ronth  D.  Thomptran,  13  Ewt,  374.  (r)  Helme  tt.    Smith,    7    BiDg.    709; 

(b)  Thompson  b.  Findeo,  4  Cm.  4  P.  Brown  v.  IvpamV.,  6  M.  &  W.  1 19. 
158;  Mnldon  v.  Whitlock,  1  Cow.   S90;  (»)  Tha  L&rcb,   3   Cnrtia,   C.  C  487; 

Beed  v.  White.  5  Esp.  133.  Exparle  Toang,  3  Ve».  &  B.  341 ;  Smith 

fo)  Retmell  v.  Kimball,  5  Allen,  S5S.  e.  De  Silva,  Cowp.  4fia 

0>)  Tkber  v.  Cannon,  8  Met.  4S6. 
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4.    Or  THE  LtBXB  ov  Pabt-Owhebs 

There  might  he  some  reason  for  holding  that  the  part-owners 
have  a  geoeral  lien  on  the  ship  for  their  just  charges  or  balances 
of  accounts  i^ainst  each  other,  in  relation  to  the  ship,  but  this  is 
certainly  not  so  determined  by  law  or  by  usage.  Partners  who 
own  a  ship  as  a  part  of  the  partnership  stock,  would  have  such  a 
lien.  Bat  part-owners  would  not ;  for  the  reason  that  they  are 
not  partners.  It  is  somewhat  difficult  to  deal  with  this  question. 
We  should  say,  however,  in  general,  that  a  part-owner,  merely  as 
part-owner,  has  no  lien  whatever  ;(f)  but  when  his  relation  with 
the  other  part-owners  is  such  as  to  permit  the  application  of  prin- 
ciples of  partnership,  or  agency,  or  bailment,  which  would  raise 
a  lien,  he  would  then  have  such  lien.  As,  for  example,  if  a 
part-owner  made  advances  for  a  certain  voyage  and  came  into 
possession  of  the  proceeds,  he  would  have  a  lien  on  them  for  those 
advances ;  (u)  because  he  would  be  acting  as  agent  of  the  owners, 
and  such  agent  so  acting  would  have  such  a  lien,  although  not 
part-owner.  So  the  admission  or  acknowledgment  of  a  part-owner 
in  respect  to  the  ship  would  not  bind  the  other  part-owners,  (») 
although  the  admission  or  acknowledgment  of  a  partner  in  rela- 
tion to  the  business  of  the  firm  binds  all  the  partners. 


It  is  common  for  ship  chandlers  and  others  furnishing  supplies 
or  articles  of  furniture  or  apparel  by  the  order  of  a  ship's 
husband  *  or  of  any  part-owner,  to  charge  the  same  in  their  *  271 
books  against  the  vessel  by  name,  or  against  "  the  owners 
of  such  a  vessel,  *  or  against  such  a  ship  and  owners.  This  would 
not  necessarily  give  them  a  right  to  hold  all  the  owners.  It 
might  show  that  the  credit  was  given  to  all  the  owners,  but  it 
would  not  show  that  this  credit  was  justified  by  the  owners,  (w) 
But  if,  in  addition  to  soch  charge,  it  could  be  shown  that  the 


(()  Merrill  v.  Battktt,  S  Pkk.  46 ;  BM'  Mmj  o.  De  Wolf,  3  Woodfa.  ft  M.   193, 

dm  V.  GardDer,  4  Pick.  496 ;  Doddiagton  310. 

>.   Hallet,    I  Vet.   Sen.    497 ;  Ex  parte  (r)  Jaggeit  v.  Binnlnf^,  1  Stark.  64. 

Toong. 3  Ve».  ft B.  348 ;  Exparuavni-  (a)  See  Jones  e.  Blnm,  3  Rich.  47B; 

Ml,  3  Rose.  7e:  Ex  purte  Putt,  9  Vei.  Mlln  v.  Sptnola,  4  Hm,  177;  Soottin  v. 

Hi;  Nicoll  p.  Mnmford,  90  Johni.  611;  SCaolej,  1  DbII.  IS9;  HendernoD  v.tSaj- 

The  JenoieB.  Gilkey,  SO  Fed.  Sep.  lei.  hew,3  Gill,  393.    If  the  cTeHit«r  knev  bat 

(m)  Holdemen  o.  Shxckeli,  8  B.  1  C.  one  owner,  And  for  that  renson  charcMl 

til ;  Oonld  v.  Staotou,  16  Conn.  IS,  33;  him  opljr,  thii  nonld  not  be  deemed  a  die- 

S81 


)vGoo<^lc 


*  272  THE  LAV  OF  COKTSACTS.  [BOOK   HI. 

owners  in  any  way,  by  action  oi  Bileoce,  had  justified  the  credit, 
they  would  be  held. 

In  courta  of  admiralty,  actions  may  be  and  often  are  brought 
against  the  vessel  directly,  or.  In  the  phrase  of  admiralty  law,  in 
rem,  and  this  is  both  convenient  and  reasonable.  For  ownera 
ought  often  to  be  held  for  repairs  or  supplies  to  a  ship  when  they 
are  unknown,  or  tbe  ship  is  distant  from  them,  and  the  same 
action  is  permitted  in  the  common-law  courts  by  statute  in  Geor- 
gia, (x)   Florida,  (y)    Alabama,  (z)   Arkansas,  (a)   Kentucky,  {b) 

Ohio,  (c)  Michigan,  (d)  Indiana,  (e)  Illinois,  (/)  Mia- 
•272  souri,  (jr)   'Iowa,  (A)  Mississippi,  (t)  Vfiaconam,  (j)  and 

California  (&)  But  by  the  decisions  in  these  States,  it 
would  seem  that  actions  of  this  sort  will  not  be  sustained  under 
these  statutes,  where  the  cause  of  action  arose  out  of  the  States,  (l) ' 

ch&TgB  of  the  FMt,  pmrided  the  repajn  lB0bio,fil3;  Sdi.Argyler.  WortbiDgton, 

were  ordered  bj  one  anthorited  directlj  IT  Ohio,  460. 

or  by   fail   poaitioD,  to   bind  the  others.         (d]  IBS9,  SeB«.L.  p.  70.    ThlawMrft. 

ThomeoD  v.  D&veiiport,  S  B.  &  C.  TB;  Ta-  pealed  in  1B4G,  R.  S.  c.  ISS.    See  Hubin- 

ber  V.  Cannon,  B  Hst.  1S6.  bod  i.  Steamboat  Red  Jacket,  I  Mich.171; 

ix)  Dec  11,  l85t,UotcbkinStat.I.aw,  Mora   r.    Steamboat   Minonri,  1  Mich. 

639  ;  Robinwin  r>.  Steamer  Lotni,  1  KeUj,  SOT  ;  Trnesdale  v.  Haizaid,  3  Micb.  SM ; 

817  ;  BnttB  f.  CnthbertaoQ,  6  Ga.  159  ;  Ad-  Ward  v.  Willson,  3  Mich.  1  j  WatUni  c. 

kina  v.  Baker,  7  Oa.  96.  Atkinson,  a  Mich.  151. 

(jl)  ]847,Thomp.])ig.  414;  Flint  River         (e)  isse,  Steamboat  Rover  v.  Stilei,  5 

Steamboat  Co.  i>.  Roberta,  S  Fla.  lOS.  Blackf.  483  ;  Sontbwick  r.  Packet  Boat 

(ij  IS36,  Claj'a  Dig.  13Bj  Steamboat  Clyde,  6  Blackf.  148  j  Olmatead  K.HcKall, 

Robert  Morris  e.   WilUamion,  6  Ala.  60;  7  BUckf.  387. 

George  c.  Skeatea,  IS  Ala.  738;  Oti»  n.  (/)  Rev.   St.    1845,  p.   71,  ed.   1856, 

Thorn,  IB  Ala.  399.  p.  107 ;  Sch.  Conttitntion  v.  WoodwoMh, 

(ur  Rev.  Stat. c.  14;  Bolemau  d.  Steam-  1  Scam.  Sll ;  Channcej  u.  Jwkioa,  4  Gil- 
boat  P.  H.  White,  e  Eng.  337 ;  Steamboat  man,  435 ;  Germain  v.  Steam  Tng  Indians, 
Ifapoleon  o.  Etter,  1  Eng.  103  ;  Steamboat  II  HI.  U5  ;  Merriman  b.  Canal  Boat  Col. 
P.  H.  White  v.  Levy,  SEng.  411.  Bntta,  19  111.  989. 

(b)  1839,  3  Stat.  Law,  IIS;  1S41,  3  M  R.  C.  1845;  Williamaon  c.  Steam- 
8tat.Law,  113;  Stiotber  i>.  LoTejoy.  8  B.  boat  Miaconri,  17M0.374;  Jonea  c.  Steam- 
Mon.  135.  boat   Morriaett,    21  Mo.   144 ;    Ritter  v. 

(c)  Stat.  Swau'i  ed.  c.  36.  p.  185 ;  Cut-  Steamboat  Jameeto'ni,  33  Mo.  348. 
wen'a  Stat,  in  force,  503;  Keating  v.  (A)  Rev.  Stat.  101  ;Code,c.  IM;  Steam- 
Spink,  3  Ohio  State,  105  Canal  Boat  boat  Keutackv  r.  Brooka,  1  Greene,  398 ; 
Haroo  V.  Simmona,  II  Ohio,  458;  Young  Dam  c  Steamboat  Hambnrg,  a  Clarke, 
B.  Steamboat  Virginia,  I  Handy,  I5S;  400;  Weat  u.  Barge  Lady  Franklin,  3 
Scott  I.'.  The  I'lymonth.  1  Newb.  Adm.  S6  ;  Clarke,  533. 

Wick  V.   The   Samnel  Strong,   1   Newb.  (i)  Acta   of   1840,  1841,   Hntch.   Dig. 

Adm. 188;Joneat>. Steamboat  Commerce,  SBB,  art.  8;   id.  390,  art.  8;   SteambcW 

14  Ohio,  408;  Steamboat  Wavecly  I'.  Clem-  Gen.  Worth  u.  HopkiDa,30  Miaa.  703. 

eilta,  14  Ohio,  28;  Kellogg  u.  Brennan,  14  U)  Rev.  Stat.  116;  Rand  i>.  The  Barge, 

Ohio,  72  i  ProvQiit  B.  Wilcox.  1 7  Ohio.  399 ;  4  Chand.  68. 

Dewitt  u.  Sch.  St.  Lawrence,  3  Ohio  State,  (!')  Lawa,    lat  Seaa.    189,  c   T5,  J  3; 

335;  Boyd  s.  Steamboat  Falcon,  I  Handv,  Compiled  Lawa,  1863.  576,  c.  6,  $318. 

363;  Lewia  u.  Sch.  Cleveland,   13   Ohio,  (/)  Steamboat   Champion   ['.   Jantien, 

341 ;  Wayne  u.  Steamboat  Gen.  Pike,  IB  16  Ohio,  9)  ;  The  fkh.  Aaron  Borealia  r. 

Ohio, 431;  Steamboat  Albatroatv.  Wayne,  Dobbie,  17   Ohio,  1S5;  Jamee  «.  Staam- 
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Persona  employed  to  repair  a.  ship,  or  who  funiish  suppliea 
Decessaiy  to  her  equipment  and  navigation,  are  called  in  the  law 
of  shipping,  as  we  have  said,  material  men.  They  have  certain 
liens  against  the  ship,  which,  with  the  method  of  enforcing  them, 
have  been  considered  in  a  prerioos  section  of  this  chapter. 


OF  THE   TRANSFEB  OF  A  SHIP. 

A,  —  0/  a  Sale  by  the  (hmer. 

We  have  already  considered,  in  a  previous  section,  a  question 
which  might  arise  under  almost  any  transfer  of  a  ship.  It  is.  Can 
such  transfer  be  made  without  a  written  instrument  {  And  we 
have  seen  that  there  is  no  positive  rule  of  law  requiring  such  an 
instrument,  although  one  is  universally  used ;  and  our  general 
statutes  of  registration  confine  the  character  and  privileges  of  an 
American  ship  to  one  so  transferred.  And  the  Statute  of  1860 
cartainly  limito  within  narrow  bounds  the  validity  of  an  oral  sale, 

1.    Or  THB  iNPum  Wambahtt  m  such  i  Silx. 
The  rales  of  the  common  law  as  to  evidence,  agency,  and  war- 
ranty, applicable  to  sales  of  chattels,  apply  generally  to 
the  *  sale  of  a  ship.     For  example,  if  a  ship  be  built  for  a   *  273 
particular  purpose,  under  a  contract,  there  is  an  implied 
warranty  of  her  fitness  for  that  purpose ;  and  if  built  for  use  gen- 
erally, there  is  an  implied  warranty  that  she  shall  be  fit  for  such 
use  as  vessels  of  the  kind  in  question  are  generally  put  to.(m) 

bort  P»wnB8.   19    MiM.  SIT;   Frinl   e.  |m)  Shepheid  b.  Pjbmi,  S  Mwl  ft  Q. 

SiDK,  3  Scam.  144  ;  Tamer  v.  Lewia,  3  668.    In  Cnnatnghsm  n.  Hall,  4  AUen,  IAS, 

IIicbaS0;St«ainbotitKeDtnck7D.  Brooka,  it  wns  held,  Chat  if  in  a  contract  for  the 

1  GreeiM,  Iowa,  398 ;  Strother  ■>.  LoTsiaT,  coniitroctioD  of  a  renel.  it  is  agreed  that 

I  B.  Hon.  I3S ;  H«Tiick  s.  Atbij,  14  Ark.  ihe  afaall  be  plaDked  with  pine,  and  that 

370.  the  builder  shaU  we  "that  she  ie  Jiut 


Tctseli  and  freif^ht  pendlni^,  provided,  that  this  proviBion  ahall  not  affect  the  liablliCj 
of  anj  owner  incorrod  previoni  to  the  paaaage  of  this  act,  nor  prevent  any  claimant 
from  joining  all  the  owners  in  one  action,  nor  ahiO]  the  aame  appljt  to  wagea  dne  to 
pntong  emplojed  by  «^d  Bhipuwners."  It  waa  held  in  Simpeon  r.  Rlorj,  MS  Maaa. 
497,  that  thir  BMtnte  doe*  not  apply  to  fishing  Teaiela  Bnt  the  prorisioDa  of  the  itatnte 
wembj'  Stat,  of  Jnne  19,  1886,  c.  4!1,  j  4,  extended  to  "all  tmgiAng  rMseli,  and  alio 
to  bU  Teas^H  lued  on  lakM  ot  tiiatt,  or  in  inland  navigation, luclading  canal  boMa, 
baigcs,  and  lighter*." 
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The  rule  of  eaveat  emptor  applies  generally  to  the  sale  of  a  vessel 
after  she  is  constructed,  but  with  the  established  qualitications.(n) 
Thus,  if  the  ship  be  sold  under  material  representatioua,  made  to 
effect  the  sale,  they  would  be  eqnivaleut  to  warranty,  when  they 
would  be  80  in  the  sale  of  any  other  chattel  So  if  a  ship  be  sold 
'  with  all  her  faults,  *  both  extremes  of  construction  are  avoided ; 
that  is,  neither  can  the  buyer  refuse  the  ship  because  of  faults  he 
did  not  know,  nor  is  the  seller  now  obliged  to  declare  faults 
which  he  knows  and  the  buyer  cannot  discover.  But  the  seller 
is  not  permitted  to  say  or  do  anything  whatever  to  conceal  her 
faults  or  prevent  the  buyer  from  discovering  them.(o) 

By  the  phrase'  a  ship  with  all  her  appurtenances," — or  "with 
her  apparel'  —  or  "  furniture'  —  or  any  equivalent  phrase ;  and, 
even  as  we  should  say,  by  the  word  ■  ship'  alone  (or  barque  — 
brig  —  schooner,  etc.),  whatever  is  then  on  board  of  or  attached  to 
her  to  adapt  her  for  the  voyage  or  adventure  in  which  she  is 
engaged,  passes  as  a  part  of  the  ship  to  him  who  buys  her.  There 
have  been  many  adjudications  on  this  question ;  and  it  might 
sometimes  be  affected  by  usage,  but  generally  the  rule  is  not 
capable  of  a  more  precise  definition,  (p) 

*  274        *  Fraud  would  of  course  vitiate  and  annul  any  contract 

of  sale,  or  for  a  future  sale  of  a  ship,  as  it  does  every 
other  contract. 

S.    Or  THB  RBquimnBMi'  ahd  Emor  ov  Fossxbsioh  bt  the  PcBcaASXx. 

A  ship  is  a  personal  chattel  although  it  is  one  of  a  peculiar 
character.    The  universal  rule  in  regard  to  the  sale  of  chattels  is, 

right  in  all  reap«cta,"  the  latter  agreement    words  when  there  is  also  a  distinct  repre- 

MB  Fletcher  n.  Bowsher,  3  Stork.  S6I ; 
Shspherd  o.  Knin,  9  B.  &  Aid.  940;  Dyer 
V.  Lewis,  7  MasB.  384 ;  Tuylot  b.  Ballen,  9 
Excb.  778,  I  Eug.  L.  &  Eq.  *7a. 

(p)  Ballaat  does  not  pan.  K;iit«r'« 
ue,  1  I.eoD.  4B;  Lano  i:  Stale,  S  Stark, 
05 ;  Bnrchard  c.  Tapuott,  3  Dner,  363. 
^1  to  a  boat,  see  Starr  v.  Ooodwin,  9  Root, 
(n)  Id  Looiiiftna  then  ii  an  impliad  71 ;  Briegi  t>.  Strange,  17  Mass.  *ab.  The 
warnnt;  by  law  afcainst  hiddsn  dslecU,  cargo  of  a  whaling  vBtisel  does  not  pan 
and  tho«e  are  conpidered  hidden  which  bj  a  sale  of  the  ship's  stores,  and  their  ap- 
cMmot  be  discorenid  br  simple  inspec-  purtenances.  Langton  v.  Uorton.  S  Bek*. 
tioD,  Balkley  v.  Honolif,  IS  How.  390.  9,  SS  Legal  Obs.  SSI.  As  to  a  chrunon*- 
(a)  In  MeUish  v.  Mottetu,  Peake,  Cas.  tet,  see  Langton  b.  Horton,  6  Jurist,  BIO; 
115,  when  a  ship  was  sold,  "with  all  her  RichArd»au  v.  Cluk,  IB  Maine,  491,  4St. 
fanlCo,"  it  was  held  that  the  seller  most  The  nidder  and  cordage  pntchaaed  for  a 
disclose  a  faalt  which  the  buyer  conld  not  ihip  are  part  thereof.  Wood*  v.  KusnU, 
possibly  ascertain.  Bat  Che  law  it  now  4  B.  &  Aid.  949 ;  Wood  o.  Bell,  6  El.  &  BL 
aa  Itated  in  the  text.  Baglehola  u.  Wal-  3BS,  3S  Eng.  L.  k  £q.  14B ;  Baker  tu 
ten,  3  Camp.  154;  Schneider  d.  Heatb,  3  Gray,  17  C.  B.  469,  34  Eng.  L.  &  Eq.  387. 
Camp.  5oe.     As  to  the  eDect  of  tbese 
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that  the  want  or  delay  of  possession  by  the  puTchaser  is  a  >jadge 
of  frand  which  may  defeat  the  sale.  This  rule  applies  to  the  sale 
of  a  ship,  hot  with  some  modifications,  arising  from  the  peculiar 
character  and  use  of  the  chattel.  For  a  ship  may  be  sent  to  sea, 
go  around  the  world,  or  be  absent  for  an  indefinite  period,  passing 
from  port  to  port,  as  profitable  eng^ementa  offer.  But  the 
owner  must  not  in  the  mean  time  be  unable  to  sell  his  ship 
because  he  is  unable  to  deliver  possession.  In  reference  to  per- 
sonal chattels  generally,  delay  in  transferring  the  possession  will 
not  defeat  the  sale,  if  the  delay  be  brief  and  explained,  and  justi- 
fied by  circumstances.  The  reason  of  this  rule  applies  to  the  sale 
of  a  ship,  so  that,  as  we  apprehend,  no  delay  whatever  would 
defeat  the  sale,  provided,  first,  that  the  sale  was  a  transfer  on  good 
consideration  and  in  good  faith,  and  second,  that  every  practi- 
cable transfer  of  papers  and  of  register  was  made,  and  such  notice 
was  given  to  the  master  and  other  parties  as  the  case  may  require. 
W«  believe  that  such  a  sale,  so  attended,  does  not  give  to  the 
purchaser  a  mere  inchoate  right  to  be  completed  by  possession, 
but  passes  to  the  purchaser  the  whole  property  in  the  ship,  sub- 
ject to  being  divested  by  his  laches  in  taking  possession :  and  we 
do  not  believe  that  such  laches  would  be  proved  merely  by  the 
fact,  that  a  second  purchaser  or  an  attaching  creditor  had  nsed 
means  to  get  possession  before  the  first  purchaser.  We  think 
that,  generally,  if  not  always,  the  first  purchaser  may  await  her 
arrival  in  her  home  port^  The  rule  of  law  must  be,  that 
the  first  purchaser  is  bonud  only  to  do  at  once  *  what  has  *  275 
been  already  indicated,  and  afterwards  to  use  reasonable 
means  and  reasonable  speed  in  taking  actual  possession ;  the 
laches  which  would  defeat  his  possession  being  only  actual  neg- 
ligence,(7)  It  is  an  interesting  question,  how  far  the  entry  of  a 
transfer  in  a  cnstom-honse  record,  or  a  registratiuu  of  the  pur- 
chaser as  owner,  is  a  public  notice  to  the  whole  world  ?  It  is 
well  settled  in  England,  that  the  register  is  only  a  private  instru- 

(9)  As  betwecm  the  pmities  to  a  uls  433;   Portland  Bank  v.  Staoe/,  4  Mass, 

the  property  in  the  goitdt  luAd  will  pan  to  661  ;  Pntnam  b.  Dntch,  S  Mbm.  3S7 ;  Lamb 

the  rendee.  althoogli  the  nwsenioa  mar  r.  Darant,  13  Haw  54.  &6  ;  Tucker  v.  Baf- 

ramain  tn  the  vendor.      Bat  nnder  the  fioEtoD.  IS  Man.  477;  Baiiliun  c.  Tncker, 

Matntei  of   13  Eliiabeth,  to  render  the  1  Rck.  389 ;  Gardner  r.  Howlaud,  3  Pick, 

tranifer  valid  to  third  partie*  without  no-  599  ;    Joy  v.  Sears,   9   Pirrk.  4  ;    PraU  i. 

tice,  there  mnM  be  a  change  ol  pweeanon.  Parkman,  !4  Pick.  43  ;  Tomer  n.  ('oolid|te. 


Bat  where  actual  deliverv  is  itnpoaHible.     3  Met.  3M;  WioMir  ti.  Mci-elUn,  S  Slorj, 

rbolical  deUvery  iR  snfficient,  provided    493;   Brinler  r.  Spring.  7   Greenl.  341; 
paiehaaer,  as  sooa  bb  he  it  able,  take*    Morp^an  v.  Biddle,  I  YcateB,  3  ;    Wheeler 


See  £z  parts  Matthews    v.  Sumner.  4  Maw>n,  1B3  ;  l>'Wo)f  c.  Har. 

1  Te«.  Sen.  ITS;   Atkinson  v.  Hailing.  3    ris,  4  MaM)n.  Sl.t;  Conanl  r.  Atlantic  Ins. 

T.  R.  4SS  ;   Hay  v.  FairbMrn,  S  1).  &  AM.    Co.  1  Pet.  38S,  449  ;  InKraham  r.  Wheeler 

l»3;   Portlanl  Bank  c.  Stabbs,  6  Mas*.    6Conn.37I;  Bicken.Cme^S  N.H.S70; 
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ment,  and  not  a  public  record,  (r)  and  not  even  pHmd  facie  evi- 
dence to  charge  those  who  are  not  proved  to  be  parties  to  it  by  their 
own  act  or  ssaent,  although  their  namee  appear  upon  iti(«)  nor  is 
the  register  by  itself  evidence  in  a  suit  between  third  parties  of 
the  national  character  of  the  Teasel,  (f)  The  later  American 
cases  (u)  conform  to  the  English  cases  on  this  subject,  and  it  fol- 
lows, that  a  party  who  appears  on  the  register  to  have  the  legal 
title,  and  whom  it  is  sought  to  chaise  on  that  ground,  is  not 
estopped  by  the  register  from  proving  that  the  actual  beneficial 
owuurahip  is  in  a  third  party,  although  it  might  be  primd  facia 
evidence  against  him-fu) 


•  276  *  B.  —  0/  the  Sale  of  the  Ship  hy  the  Master. 

A  ship  is  not  unfreqnently  sold  by  the  master.  If  the  ship  be 
BO  sold  by  the  express  authority  of  the  owner,  it  is  simply  a  sale 
by  the  owner  through  an  agent,  who  may  as  well  be  the  master 
as  anybody  else.  And  the  transaction  is  then  subject  to  the  com- 
mon law  of  agency.  Far  more  frequently,  however,  a  sale  of  the 
ship  by  the  master  is  made  without  express  authority,  npon  an 
exigency,  and  from  necessity. 

In  relation  to  such  a  sale  two  rules  are  quite  certain.  The  first 
is,  that  a  master  has  no  such  power  excepting  from  necessity,  (w) 
The  second  is,  that  a  sufficient  necessity  gives  him  this  power.(:t:) 

It  is  extremely  important  to  ascertain  what  this  necessity  must 
be;  and  it  is  aa  difficult  as  it  is  important  In  various  cases 
courts  have  used  various  phrases  for  the  purpose  of  making  this 
definition.     It  has  been  said   that  it  must  be  "  a  moral  neces- 

RnsHll  V.  O'Brien,  1ST  Mau.  349 ;  Bemp-  SSO ;  Hockwood  v.  Lvsll,  IT  C.  B.  1!4,  S3 

•ey  D.  Gardner,  id.  381.  Eng.  L.  &  Eq.  211 ;  Mitchewn  e.  OliTer, 

(t)  Flower   i:    Voddk,  3   Cftmp.  340;  S  EIliB  &  B.  41S,  3!  Eng.  L.  &  Eq.  319; 

Firie  u.  Aiiderw»i,  4  TitiiDt.  6SS.  Brodie  n.  Howard.  17  C.  B.  109,  33  Eng. 

(i)  Baldney  v.  Mitchie,  1  Staik.  3SS ;  L.  &  Eq.  146;   Mackenzie  r.  Poolev,  II 

M'lver  V.  HumMe,  16  East,  169;  Fraier  Exch.  63S,  34  Enr.  L.  &,  Eq^48S. 

t>.  Hopkioi.  3  Tannt.  S ;  Coopei  r.  South,  (if)  Somes  v.  Snf^e,  4  Car.  &.  P.  S?C ; 

4  TaQDt.  SOa.  CaoDSD  n.  Meabnm.  1  Bing.  343;  Idle  r. 

(0  BeiUM  V.  Ueyen,  3  Camp.  473.  KotbI  Exch.  Au.  Co.  B  Taunt.  7S5 ;  The 

(m)  Jone*  B.  Pitcher,  3  Stew.  &  P.  139,  Faddt  &  Elmira.  Edw.  Adm.  117;  Pope 

\M ;  RiDg  V.  Fmnklin,  i  Hall,  I ;  Wei-  u.  Nickeiw>D,  3  Story,  465 ;   BobinMD  n. 

ton  r.  PenDimao,  I  Maaon,  306;  Leonard  Commouweatth  Ine,  Co.  3  SaDiner,  aso; 

D.   Hnntington,    15   Johna.    298;    Bixbr  Patapsco  Ids.  Co.  u.  Sonthftate.  S'Pet.  601; 

».  FnuUin  Ini.  Co.  8  Pick.  86;  CoImd  v.  New  Eng.  Ina,  Co.  v.  Brig  Sarah  Ann,  13 

BonzBT,  6  Greenl.  474;  Lord  v.  Fergnwin,  Pet.  3H7.    Tlie  vhole  lav  of  the  sale  of 

9  N.  H.  380 ;  Lincoln  ».  Wrieht,  23  Pa.  76.  the  ihip  by  the  matter,  ia  cooaidered  in 

(fl  Howard  r.  Odell,  1  Allen,  ei :  My-  The  Amelia,  6  Wallace,  18. 

era  o.  WiUia,  17  0.  B.  77,  33  V.ng.  L.  &  |z)  The   Catherine.  I   Bag.  L.  &  Eq. 

Eq,  104,  209.  afflrmed  in  the  Exchequer  679 ;  The  Glaigow,  2S  Law  T.  Adm.  I^ 

Cbunber,  IS  C,  B.  SS6, 36  Eng.  L.  ft  Kq.  and  caaei  in/ra. 
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fl'ty>'(y)  "an  imperious,  uncoatrollable  necessity, " (?)  and  that 
it  is  sufficient  if  the  jury  are  told  that  the  sale  is  "  uecessary* 
without  adding  any  qualification,  (a)  A  consideration  of  all  the 
cases  in  the. light  of  the  reason  and  principle  of  the  rule,  leads  ue 
to  doubt  whether  anything  better  can  be  said,  than  that  such  a 
sale  is  justified  only  when  the  master  can  do  nothing  else  to  save 
what  remains  of  the  property  for  the  benefit  of  all  concerned. 

We  tbiok  that  a  test  which  has  sometimes  been  applied  to 
measure  this  necessity  is  not  an  accurate  one.  That  test  is  this : 
Would  the  owner,  if  a  prudent  and  reasonable  man,  and 
present  •  at  the  time,  have  made  the  sale  ?  (J)  The  objec-  •  277 
tion  to  the  test  is,  that  such  an  owner  then  and  there 
present  might  have  weighed  the  e^ipediency  of  various  courses  of 
conduct,  each  of  which  might  offer  its  advantages ;  whereas  a 
master  has  no  such  power.  He  can  only  sell  when  he  must  The 
law-merchant  does  not  clothe  him  with  any  general  power  to  act 
for  all  concerned,  but  only  gives  him  this  power  when  somebody 
moat  exercise  it,  to  prevent  an  inevitable  waste  of  property. 

At  the  same  time  it  is  now  equally  certain,  that  the  necessity 
of  the  sale  is  not  to  be  determined  by  subsequent  events.  (<^)  If 
a  ship,  wrecked  and  lying  high  and  dry,  is  sold  by  the  master, 
and  is  drawn  ofT  at  the  next  high  tide,  it  does  not  follow  certainly 
that  the  sale  was  not  justified;  because  the  sale  was  necessary,  if 
at  the  time  an  honest  and  rational  view  of  all  then  existing  facts 
and  probabilities  would  have  led  to  the  conclusion  that  it  wan 
necessary.  The  master  must  of  course  have  acted  in  good  faith, 
and  in  the  exercise  of  a  sound  discretion ;  although  both  these 
circumstances   may  exist,  and  yet  the  sale  not  be  necessary. 

We  do  not  think  that  the  mere  want  of  funds  would  of  itself 
constitute  a  sufficient  necessity  to  justify  a  sale  by  the  master,  (d) 
A  ship  cannot  often,  if  ever,  be  in  a  place  and  condition  in  which, 
if  funds  were  procurable,  they  would  repair  and  save  her,  and  yet 


(y)  Bomw  V.  Sngrne,  4  Cm.  &  P.  3T6 ;  (h)  Etjmiui  n.  Holton,  S  Esp.  6S. 

Popev.Nicket>otl,3  Stor;,fi04;TheSliip  (c|  The  Brig  Sanh  Ann,  2  Sumner, 

Fottitade.  3  Sonmer,  31S.  SIS,  afBrmed  od  appeal, New  Eng.  Idb.  Co. 

(»)  Peiwe  f.  Ocean  lua.  Co.  18  Pick.  v.   Brig   Sarah  Ann,   13   Pet.  387 ;   Idle 

Be.  r.  Royal  Exch.  Abs.   Co.  8  Tiaut.   795; 

(a)  PrinM  E.  Ocean  Ini.  Co.  40  Maine,  Fontaine   v.  Phcenix  Idb,  Co.  II  Johns. 

481.     In  Po«t  r.  Jonea,  19  How.  ISO,  the  393 ;    Hall   v.  Franklin    Jnp.  Co.  9  Pick. 

eotuC  Aefif,  that  a  rale  of  derelict  pTopertj,  48i    The  Henry,  1  BlatchF.  &  H.  Adm. 

in  a  dirtant  ocean,  where  there  was  no  465. 

market  and  no  competition,  to  a  person  (<f)  See  Ameriran  Tni,  Co,  n.  Ovden, 

who  bad  it  tn  his  power  to  sare  the  crew  SO  Wend,  SB7 ;    RuckmaQ   v.   Merchant! 

tod  catfco,  and  drove  a  bargain  with  the  Ins,  Co.  S  r>ner,34a;  Allen D.  Commercial 

RiMter,  was  Invalid,  althoneh  the  forms  Int.  Co.  1  Giaj,  154. 
ol  a  Mie  at  anction  wei«  had. 
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8he  would  be  deBtroyed  by  the  delay  requisite  to  commuiiicate 
with  the  owners.  Aad  it  is  quite  certain,  that  if  the  master  ctm 
commuDicate  with  the  owners  before  making  the  sale,  either  by 
sea  intercourse,  or  land  intercourse,  or  now  by  telegraph,  or  by  all 
of  these  combined,  he  must  delay  his  sale  until  he  receive  instruc- 
tions, unless  this  delay  imports  the  destruction  of  the  property. 
The  old  rule,  tliat  a  master  has  this  power  if  the  ship  be  wrecked 
abroad,  and  not  if  it  be  wrecked  on  the  coast  of  his  own  country, 
was  founded  upon  this  principle.  («)     But  the  rule  has  die- 

*  278   appeared,  and  given  place  to  the  qaestion  of  possibility  *  of 

instructions.  (/)  For  if  he  can  become  the  agent  of  the 
owners  with  instructioDS,  he  cannot  make  himself  their  agent 
from  mere  necessity.  (^) 


C  —  Sale  of  a  Ship  under  a  Decree  of  Admiralty. 

A  ship  is  sometimes  sold  either  abroad  or  at  home  under  a 
decree  of  Admiralty.  If  this  rest  upon  a  condemDatioD  of  a  ship, 
whether  as  prize,  or  for  forfeiture,  cr  in  execution  of  a,  decree  to 
pay  salvage,  or  to  discharge  a  bottomry  bond,  or  to  satisfy  a  lien 
which  admiralty  would  enforce,  it  would  be  valid  and  binding 
upon  all  courts  and  all  parties  of  all  nations,  Qi)  unless  it  could 
be  proved  to  be  vitiated  by  fraud.  But  it  seems  that  if  the  decree 
for  a  sale  rests  only  on  a  survey  asserting  unseaworthiness,  and 
takes  place  in  a  foreign  port,  then  the  courts  of  the  country  to 
which  the  ship  belongs,  will  regard  the  decree  as  of  little  more 
than  cumulative  authority  for  the  report  of  the  surveyors;  and 
will  look  into  the  actual  facts  to  ascertain  whether  they  justified 
the  report  and  the  decree.  ()^  But  the  practice  of  selling  by 
decree  of  admiralty  merely  for  unseaworthiness  is  but  little 
known  in  this  country.  The  court  must  be  a  regular  admiralty 
court,  recognized  by  the  law  of  nations.  The  sufficiency,  author- 
ity, and  jurisdiction  of  the  court  may  be  inquired  into.(;') 
'  Neither  in  England  nor  in  this  country  is  a  consul  or  any  person 

(«)  ScdU  d.  Briddle,  S  Wuh.  C.  C.  IM.  (i)  Reid  n.  Dmrbj.  10  Ewt.  lU  ;  Han- 

(/)  The  Bri);  Sarah  Ann,  S  Sumner,  tar  v.  I'riuiep,  10   EaM,  378;   MorrU  v. 

219.  xffirmed  Nev  Eng.  Ini.  Co.  d.  Brig  ltol)[nM>n,3  B.&C.aOS;  The  Sch.  TiltoD, 

Sarah  Ann,  13  Pet.  387.  ft  MaaoD,  474;  Jamej  v.  ColumbikD  Ina. 

[g)  Tike  D.  Balch, 38  Maioe,  SOS;  Hall  Co.  10  Wheat.  411,  416;  Dorr  c.  Pndflc 

e.  Frankliii  Ina.  Co.  9  Pick.  466 ;  Peiice  v.  liii.  Co.  7  Wheat.  581 ;  The  Dawn,  Wu«, 

Ocean  Ins.  Co.  IS  I'ick.  B3.  467. 

(A)  The  Tremont,  1  W.  Rob.  163;  At-  ( j)  Hudson  b.  Goatier,  4  Cranch,  M3; 

torneT-General  v.  Nowtedt,  3  Pric^,  97;  Sawyer  p.  Maine  loa.  Co.  12  Masa.  291; 

The  llelena,  4  Rob.  3 ;  Graut  e.  M'Lsch-  The  Mary.  B  Cr&ach,  I SG ;  Brad^treet  n. 

lin,  4  JohOB.  34.  Keptutie  Int.   Cu.   8  .Sumner,   607;  The 

riad  Uyen,  1  llob.  Adm.  135. 
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holding  court  as  a  judge  in  a  neutral  i>ort  under  a  commission 
from  hia  own  country,  recognized  as  being  or  having  the  authority 
of  a  court  of  admiralty.  (/;) 


*  D.  —  Of  Transfer  by  Mortgage. 

I.      How  A   UORTOAOB   or  A.   SaiF   BHODLD   BB 

We  know  not  why  a  ship  may  nut  be  mortgt^ed  in  the  same 
way  and  to  the  same  effect  as  a  personal  chattel.  Such  mort- 
gages of  ships  are  not  unfrequently  made.  They  should  now  be 
registered  under  the  requirements  of  the  Statute  of  1850.  (/) 
Some  uncertainty  perhaps  exists,  aa  yet,  as  to  the  effect  and 
operation  of  this  statute,  when  it  conflicts  with  or  covers  the 
same  grouud  as  a  State  statute.  The  decisions  on  this  question, 
80  far  as  they  have  arisen,  are  not  quite  reconcilable.  Where  a 
statute  of  the  United  States,  on  a  subject  which  is  clearly  within 
the  power  of  Congress,  conflicts  with  a  Stat«  statute,  we  should 
have  DO  doubt  that  it  superseded  the  State  statute.  But  if  it 
only  covers  the  same  ground  and  is  not  inconsistent  with  it; 
either  of  two  views  might  be  entertained  as  to  its  effect  One 
would  be,  that  it  should  be  held  as  cumulative  to  the  State  stat- 
ute, both  statutes  remaining  in  full  force.  The  other  would  be, 
that  where  the  statute  of  the  United  States  covers  the  whole 
ground,  it  renders  the  State  statute  unnecessary  and  nugatory, 
and  in  fact  repeals  it  We  think  the  tendency  of  adjudication 
and  of  practice  favors  this  last  view.^  Therefore,  a  r^istry  of  a 
mortgage  of  a  ship  under  the  act  of  1850  would  make  the  mort- 
gage valid,  although  it  was  not  recorded  in  the  manner  required 
by  State  statutes  in  relation  to  mortgages  of  personal  chattels,  (m) 

3.      Op  TBK   LtABILITT  OF   HOKTOIOBES. 

An  owner  of  a  ship,  in  possession  of  her,  is  liable  for  all  sup- 
plies furnished,  and  all  repairs  made,  and  all  contracts  made,  by 
his  authority,  for  the  benefit  of  the  vessel.  But  the  question  has 
frequently  arisen,  when  and  how  Far  mortg^ees  are  thus  liable. 

It)  The  PUd  Oren,  1  Rob.  Aim.  139 ;  B«v.  Stat.  {  4191.    In  renpect  to  the  plac« 

Tbe  KieriigbMt,  3  Rob.  Aim.  96 ;  Have-  where  a  mortKH^  shonli]  be  recorded,  see 

lock  r.  Jtockwood,  8  T.  tt.  388;  Whe«l-  aiKe.  p.*3fi5,  D.  (e). 
Wright  a.  Depevgcer,  1  Johni.  471.  (m)  See  Sinnot  d.  D»Tenpott,  33  Hot. 

(I)  C.  87,  9  U.  S.  StaU.  Kt  Luge,  440 ;  397. 

>  This  Mems  dow  well  leteled.  White's  Bnnk  v.  Smith.  7  Wall.  646 ;  Aldrich  v. 
AetuCo.  8  Wall.  491;  Fontaine  e.  Been,  19  Ala.  723,730;  Perkini  d.  Emeraoo,  59 
He.  319  i  BangK.  Third  Bank,  77  Mich.  474;  Betiv.  Staple,  61  N.Y.  71. 
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A  mortgagee  who  neglects  to  take  posaession,  unless 
•  280  protected  •  by  Bome  atatutory  provision,  may  have  his  title 
defeated  by  a  party  who  acquires  s  right  to  the  ship 
honestly  and  in  ignorance  of  the  mortgagee's  title.  ()i)  But  if 
he  takes  possession,  and,  still  more,  if  besides  having  taken  pos- 
session he  takes  out  a  new  register  in  his  own  name,  or  does  any 
act  which  may  be  regarded  as  giving  public  notice  that  he  is 
owner,  he  then  makes  himself  responsible  as  an  owner,  (o)  But 
if  he  takes  possession  he  is  not  liable  for  necessaties  ordered  by 
the  master,  if  it  is  clear  that  the  master  did  not  order  them  as 
his  agent  (oo) 

If  he  does  no  such  acts,  and  takes  no  actual  possession,  and  is 
still  protected  in  his  title  by  record  or  statutory  provisions,  be  has 
not  then  such  liabilities  as  spring  only  from  actual  possession. 

The  general  rule  must  be,  that  a  mortgagee  who  is  not  in 
possession,  is  not  liable  for  supplies  or  work  rendered  to  the 
vessel  ;(j))  but  he  may  of  course  make  himself  so  liable  by  a 
bargain,  (q)  and  he  will  be  held  to  have  made  this  bargain  if  he 
authorized  the  credit  to  be  given  to  him  personally.  But  not  by 
the  mere  fact  that  he  is  benefited  by  such  supplies  or  repairs. 

The  same  rule  applies  to  persons  who  hold  a  ship  as  trustees.  (32) 


E.  —  0/  Transfer  by  Bottomry. 

Hypothecation  by  bottomry  is  at  once  one  of  the  most  ancient 
and  one  of  the  most  common  transactions  of  shipping.  It  is 
almost,  if  not  quite  always,  effected  by  an  instrument  known  as  a 
bottomry  bond.  The  word  "  bottomry*  is  founded  upon  an  ancient 
usage  still  in  some  force,  which  considers  the  bottom  or  keel  of 
the  ship  as  the  8hip.(r) 

Originally,  the  contract  was  made  and  the  bond  executed 
chiefly,  perhaps  only,  by  the  master  in  a  foreign  port,  to  raise 
funds  \a  enable  the  ship  to  return  to  her  home  port     And  while 

(n)  Ex  mrit  Mstthen,  3  Ves.  Sen.  F.ng.  L.  &  Eq.  304,  affirnied  in  EjCcheqoer 

2T2:  AtkiDMiii    v.    Maliiiir.   9  T.  R.  462:  Chamber.  18  C.  B   BBG,  3G  Eoe.  L.  &  Eq. 
350  ;  H&ckvood  c.  LjalL  17  C.  B.  134,  33 

^      ..  ,  Eng.  L.  &  Eq.  211;  Howard  o.  Odell,  1 

Tucker,    1    I'ick.    S89;TheSch.  Allen,  8S  ;  BLuieharrt  u.  Eearine,  4  AUen, 

Komp,  Olcott,  Adm.  186.  118;  M'Intjw   v.    Scott,    8   John*.    159; 

lo)  Milne.  Spmala,4Hiil.l7T;Tncli8r  Winslow  u.  Tarboi,  18  Maiue,  132;  Cut- 

V.  BufflnKtoa.   la    Mnsa.   477;    ])eui   ''.  lei  ».  Thnrlo,  SO  Maine,  SIS. 
H'Ghie,  4  Bing.  18  :  Champlla  t.  Butler,         {q)  See  Fish  d.  Thomaf,  a  Giar,  45. 
18  Jubna.  169.  (f?)  Macy  c.  Wheeler,  30  N.  V.  230. 

(oo)  The   TroQbftdoQi,   Lav    Rep.    1  (r)  The  AtlOB,  3  Hseg.  Adm.  53 ;  Scu- 

Adm.  &  Ecc.  303.  borough  v.  Lvnu,  L«tcK^S,  Not,  911. 
(p)  Myera  v.   Willi*.  17  G  B.  77,  33 
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it  has  been  repeatedly  asserted  that  admiralty  has  com- 
plete •  juiiadiction  of  every  bottomry  bond,  wherever  made  •  281 
or  however  made,  we  are  Dot  entirely  certain  that  tiiis  is 
true  of  any  other  bonds  than  those  made  as  they  originally  were 
made.{«)  It  is,  however,  true  that  common-law  courts  do  not 
uaually  take  c<^nizance  of  bottomry  bonds,  nor  is  it  easy  to  see 
how  they  could  enforce  their  peculiar  provisions.  And,  therefore, 
as  a  matter  of  necessity,  admiralty  might  take  jurisdiction  over 
sll  bottomry  bonds.  They  are  certainly  and  eminently  maritime 
contracts.  A  bottomry  bond  transfers  the  ship  to  the  bottomry 
creditor,  as  a  security  for  advances  made  by  bim.  In  this  respect 
it  is  similar  to  a  mortage  or  a  pledge.  It  differs  from  a  pledge, 
however,  in  this:  that  possession  is  not  transferred  to  the  cred- 
itor. A  change  of  possession  is  of  the  essence  of  a  pledge,  {t) 
and  this  possession  seldom  if  ever  is  given  to  the  creditor  in  a 
case  of   bottomry,  (u) 

But  a  contract  of  bottomry  differs  wholly  from  a  mortgage  or  a 
pledge,  in  one  particular,  wherein  it  differs  also  from  all  other 
contracts  of  security.  That  particular  is  this.  All  contracts  for 
security  are  void  if,  or  so  far  as,  the  debt  or  loan  which  they  are 
intended  to  secure  is  illegal  and  therefore  void.  Nearly  all  civil- 
ized nations  have  what  are  called  usury  laws ;  that  is,  they  place 
a  limit  to  the  amount  which  can  legally  be  promised  for  the  use 
of  money,  or  the  forbearance  of  a  debt  Now,  bottomry  bonds 
are  valid,  although  they  go  far  beyond  these  limits.  They  may 
indeed  provide  for  the  payment  of  any  amount  of  interest  which 
the  parties  choose  to  agree   upon,  (v) 

The  interest  payable  by  a  bottomry  bond  is  called  by  the  law- 
merchant  maritime  interest     The  reason  of  the  rule  and  of  the 
name  is  this :  that  the  bond  always  provides,  that   if  the 
•ship  be  lost  before  the  bond  becomes  payable,  no  part  of   •  282 
the  debt,  whether  principal  or  interest,  is  payable.     Or,  as 
it  is  often  said,  the  debt  is  paid  and  the  bond  dischai^d  by  the 

(i)  The  jnriidictloD   where  «  bond  U  v-  Capper,  G  Biog.  N.  C.  136  ;  Homee  v. 

naue  br  the  ««iier  in  a  home  port,  haa  Craue,  S  Pick.  607 ;  Browuell  v.  HairkiDB, 

been  do'abted  or  denied  in  BUine  v.  The  4  Barb.  491. 

Clurlca  Carter,  4  Cranch,  39S:  Korbee  n.  (u|  There  in  no  j'ui  in  r«  in  SDch  a  com. 

Brie  Hannah,  Uopk.  99,  Be«,  348  ;  Knight  hut  merely  &  jua  ad  rem,  a  rigbt  to  the 

*.  The  Attilla.  Cntbbe,  326;    Hnrry  p.  thing  hjputherated.  wbii^h  can  be  enforced 

Ship  John  &  Alice,  1   Wash.  C.  C.  293 ;  fortlie  pavmeot  of  the  debt.    The  Tobago, 

Hnmr  E.  Hnrrj,  2  Waah.  C.  C.  US.    The  i  Hob.  Adm.  SSS ;  The  Yonag  Mechanic, 

janwiiction  baa  been  inatuaed  in  Wilmer  3  Cnrtia  C.  C.  404. 

'.  The  Kmilaii,  2  fct.  Adm.  299,  n. ;  The         (<•)  Sharpley  c.  Unrrel.  C  ro,  Jac.  206 ; 

Sloop  Mary,  1  Paine,  C.  C.  671 ;  The  Brig  The  Coniac,  2  Hagg.  Adm.  3BT  ;  The  At- 

Dnco,  2  Somner,  1ST.  la^  3   Hagg.   Adm.   57;  White  k.   Ship 

(1)  UjaU  e.  BoUe,  I  Atk.  163 ;  Beerea  Dndaliu,  1  Stoart,  L.  Can.  isa 
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losa  oF  the  ship-tui)  It  is  obvioua,  therefore,  that  the  interest 
payable  on'  a  bottomry  bond  is  compoeed  of  two  elements.  One  is 
the  amount  to  he  paid  for  the  use  of  the  money ;  the  other  is  a 
compenBation  to  the  lender  for  the  risk  of  the  loss  of  the  ship, 
which  riBk  he  assumes.  These,  two  elements  are  distinct,  but  are 
never  discriminated  in  a  bottomry  bond,  which  simply  declares 
the  amount  of  the  whole  interest 

It  is  absolutely  essential  to  a  bottomry  bond,  that  the  lender 
should  assume  this  risk.  At  (he  same  time,  mortgages  of  other 
property,  or  any  other  securities,  may  be  given  to  the  lender  to 
assure  to  him  the  payment  of  the  bond  when  it  becomes  payable, 
including  the  maritime  interest;  provided  that  all  these  mort- 
gages 01  securities  are  dischai^d,  as  the  bond  itself  is,  by  the 
loss  of  the  ship,  (a;) 

A  practice  has  grown  up  in  modern  tiroes,  by  which  bottomry 
bonda  are  in  some  instances  changed  from  their  original  purpose, 
and  used  as  a  means  of  lending  and  borrowing  money  upon  illegal 
interest.  It  is  done  in  this  way.  A  party  lends  money  at  fifteen 
per  cent,  or  any  other  amount,  as  maritime  interest  on  the  bot- 
tomry of  a  ship;  he  gives  three  per  cent,  or  some  other  premium, 
for  an  insurance  of  the  whole  amount  of  the  bottomry,  principal 
and  interest,  the  debt  being  an  insurable  interest;  then  if  the 
ship  comes  home  in  safety  his  bond  is  paid,  and  if  it  is  lost  his 
insurance  is  paid.  Bonds  and  bargains  of  this  description  are 
usually  made  in  s  home  port.(y)  In  its  theory  the  bottomry 
bond  is  a  means  of  raising  money  to  save  the  ship,  and  send  ber 
home  with  the  cargo;  and  it  creates  a  lien  on  the  ship,  vhich 
admiralty  enforces  in  preference  to  all  other  liens,  because  it 
is  considered  as  saving  the  ship  for  the  benefit  of  the 
*283  *  other  liens,  (z)  The  only  certain  exception  to  this  rule 
is  that  ot  sailors'  liens  for  their  wages,  for  these  take  pre- 
cedence of  all  liens,  (a)    There  is  some  authority  for  another 

(w)  The  Atlu.9  Hag);.  Adm.  4S;Th«  (v)  8e«  csBeBiuprn,  p. 'SSI,  n.  (>>. 

Emancipation,  1  W.  Rob.  124  ;  Staiobaiik  (i)  The  Milry, !  Paine,  C.  C.  671 ;  Tha 

V.  FenniDg,  11  C.  P.  SI,  6  E.ng.  L.  ft  Eq.  Dnke  of  Bedford,  2  Itsgg.  Adin.301 ;  llie 

413;  The    Nelsoo,   1     Haj^e.    Adm.    169;  Orel  is,  3  Hagg.   Adm.  83;<The  A1in«,  I 

Simonds  E.  HndgBOn,  3  B.  &  Ad.  50;  Jen-  W.  Rob.  Ill  ;  The  I>nro,  a  Snmner,  157. 

nings  r.  Ins.  Co.  of  PeQD.  4  Binoey.  244  ;  la)  The  Madonna  D'ldra,  1  DodB.  40; 

Greelej  v.  Wnlerlioniie,  19  Mune,  9;  Le-  Blaine  c.  Ship  Charles  Carter.  4  Ctuich, 

land  D.  TheShipMedura,!  Woodb.  &M.  3!8;  The  Virgin.  B  Pet.  USB;  The  Hila>^ 

92;  TheBrigDraco,  SSnmner,  I!>7;  Bisy  ity,  I  Blalchf.  &  H.  Adm.  90;  Fimia*  p. 

V.  Batem  9  Met.  S3T.  Brig  Muonn.  Oloott,  Adm.  66.    Aa  to 

(x)  The  Jane,  1  Dod(i.4flG;  TheEtDiut-  the  qnestion  whether  wbi.'cb  eained  prior 

cipatioD.  1  W.  Hob.  129  ;  The  Lord  Coch-  to  the  bond  wonld  hiiTe  prioritv,  aoe  Tha 

rane,  3  W.  Hob.  320  ;  The  HnnCer,  Wnre,  Marf  Ann.  9  .lar.  94  ;  The  Luoi'aa  Beitba, 

249;  The  Scb.  Zephrr,  MaHou,  341 ;  The  1  Eng,  L.  &  IZq.  665. 
Brig  Atlantic,  1  NewL  Adm.  SU. 
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exception,  in  favor  of  the  lien  of  material  men,  for  supplies  or 
repairs  indispensable  to  the  safety  of  the  ship.  (6)  For  a  similai 
leaaon,  if  there  be  many  siicceseive  bonds,  a  later  bond  takes  pre- 
cedence of  an  earlier  bond,  because  the  later  bond  saves  the  ship 
for  the  earlier;  (c)  thus  reversing  the  mle  applied  to  mortgages. 
It  may  be  added,  that  bottomry  bonds  are  always  construed  very 
liberally.  (<i)  If,  indeed,  a  mastei  borrows  money  abroad  tot  the 
necessities  of  the  ship,  and  the  money  is  so  applied,  althongh 
BO  instrument  of  bottomry  ia  given,  the  law-merchant  gives  to 
the  lender  a  lien  on  the  ship  therefor,  and  his  remedy  against 
the  owner  as  debtor.  But  he  can  then  recover  only  his  legal 
interest  («) 

A  bottomry  bond  made  in  the  usual  form,  may  become  payable 
on  other  contingencies  than  the  arrival  of  the  ship ;  as  where  the 
voyage  is  broken  up  and  terminated,  or  the  ship  lost  in  any  way, 
by  the  voluntary  and  unnecessary  act  of  owner  or  master.  (/) 

•An  owner  may  make  a  bottomry  bond  anywhere  or  for  *284 
any  reaBon.(^)    Only  one  who  is  lawfully  master  of  the 
ship  (k)  can  make  this  bond  abroad,   and  he  can  make  it  only 
from  aecessity.O')^    This  necessity  must  be  sufficient;^)  but  it 

(i)  The  Jerusalem,  3  Gallia.  349.    See  HArman  n.  Vftnbatton,  a  Vern.  717;  WQ- 

■lao  Exuarte  Lewb,  id.  4S3.  mer  v.  The  Smilax,  2  Pet.  Mm.  S95.      A 

[e)  The  BeUej.  1  UodB.'aB9 ;  The  Ex-  deviatioo   from   necenicv  does   not  haTo 

tm,  1   Kuh.  Adm.  173;  The  Trideet,  1  this  effect.     The  Armadillo,   I   W.  Kob. 

W.  Kob.  39  ;  Leiand  d.  The  Medora,  9  151.  ~  A  sale.     The  Brig  Draco,  a  Sam- 

Woodb,  t  M.  113;  Farniia  c.  Bri^  Ma-  net,  1&7.  — latentional  Iom  of  the  ship. 

gunu,  UlcMt.  Adm.  66.  Pope  o.  Nirkenon,  3  Storv,  465;  Thom- 

Id)   llw  Alexsniter,  I  Dods.  378;  The  aoan.  Rojal  Exch.  Ami.  Co.  I  M.&S.  30; 

J»rob,4  Kob.  Adm.  34»;  Smith  d.  Goald,  The   DsDte,  3   W.   Rob.  497;  The  Ele- 

4  Hooie,  R  C.  98 ;  Simonds  d.  Hodf^n,  phanta,  t>  Eee.  L.  &  Eq.  SA3 ;  Thomdike 

3B.&  AiI.aO;TheSch.Zephyr,3  Mamm,  n.Stoiie,!!  Pick.  1S3.~  [Or  a  volnnlarv 

341 ;  Pope  v.  NirkeiKin.  3  iStorv,  465.  termination  of  the  \oyitae  at  an  intermedi- 

(e)  Wainwright  o.  Crawfnnl,  3  Yeatei,  ate  port.    The  Great  Paciflc,  L.  K.  3  Ad. 

131. 4  Dall.  335.    There  iHtmiu  to  be  do  &  £c.  361.) 

reawn  «hja  bond  drawu  forsimple  inter-  fg)  The  Brig   Draco,  9  KnmrieT,  157; 

eat  merelj,  and  which  ii  payable  at  all  Thoradike  v.  Stone,  II  Pirk.  183;  Gree- 

erenta,  should   not   be  ralid.      .See  The  le^    «.   Waterhoiue,   19  Muds,  9;    The 

EmaucijBtloii,  1  W.  Kob.  130;  SMiabaok  Dake   of    Bedford,  9  Hagg.  Adm.  994. 

E.  FeuniDK.  II  C.  B.  51,  G  Eog.  L.  &  Ee.  Neceeaitr.  therefore,  is  Dot  a  reqaisite. — 

41i;The  Wiltiam&Bmmeliae,l  Blalchf.  Same  cases. 

t  H.  Adm.  66  :  SeldsD  c.  Hendrickw>u.  t  (h)  The  Orelia,  3  Hacg.  Adm.  75;  The 

Brock.  C.  C.  396 ;  The  Brig  Atlantic.  1  Boston,  1   Blatcbf,  &  H.  Adm.  309 ;  The 

Newb.  Adm.   514;  The   Hunter,   Warn,  Kennersley    Castle,    3    Ji^g-    Adm.   I; 

249;  The  Virgin.  8  Pet.  550;  Leiand  v.  The  Aleiuuder,  1  Dods.  978;  The  Tartar, 

The  Hedora,  9  Woodb.  &  M.  107 ;  I'he  1  Huge-  Adm.  )  ;  The  Brig  Ann  C.  Pratt. 

Mary,  1  Paine.  C.  C.  671.     Where  a  lai^r  1  Cnrtm,  C.  C.  344  ;  Breed  v.  Ship  Veno^ 

HUD  ii  fiandaleDtlj  iniierted  in  the  bond  Abbott  on  Shipping,   159,   note   1 ;  The 

than  that  advanced,  the  lender  bein);  privj  Jane,  I  Dods.  461. 

thereto,  he  can   recover   nothing.      The  (i)  The  Gratitndine,  3  Rob.  Adm.  366; 

Ann  C.  l>r»tt.  1  Cortis,  C.  C.  340,  afBrmad  The   Nehion,   1    Ha«g.   Adm.    169;    The 

Carrington  h.  Pratt,  18  How.  S3  Ganntlet.  3  W.  Rob.  83. 

(/)  As  bj  nnnecemary  deviation.  (j)  KingD.  Perry,3Salk.a3 ;  Fontune 
annication  with  his  owner,  if  com- 
t  hypothecate  the  cwgo  mthont 
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maj  be  a  less  striDgent  necessity  than  that  which  is  requisite  to 
authoiize  a  master  to  sell  his  ship;  and  we  shoald  say,  that  it 
would  be  a  sufficient  necessity  if  it  would  have  induced  the 
owner  to  do  so  if  present  (i)  The  master  cannot  make  this  bond, 
if  he  have  funds  of  the  owner  within  hia  reach,  or  can  borrow 
them  on  the  personal  credit  of  the  owner.  (0  But  he  certainly  is 
not  bound  to  take  money  of  the  shippers  which  may  be  on  board, 
and  we  think  he  has  no  right  to  do  this.(m) 

The  lender  must  use  reasonable  means  to  be  sure  that  the 
necessity  exists,  (n)  But  the  bond  would  not  be  avoided  by  a 
fraud  of  the  master,  (o)  unless  the  lender  knew  It,  or  might  have 
known  it(p) 


•285  'V.  —  Of  Respondentia. 

The  master  may  hypothecate  the  whole  of  the  cargo,  or  a  part 
of  it,  to  raise  funds,  in  a  case  of  sufficient  necessity,  {q)  He  may 
do  this  by  a  bill  of  sale,  properly  conditioned ;  but  more  iisually 
and  more  properly  by  an  instrument,  which  is  called  a  Bespon- 
dentia  Bond. 

This  bond  is  nearly  the  same  thing  in  respect  to  the  cargo, 

D.  Col.  Iiu.  Co.  9  Johns.  39.    It  hu  been  390;  The  Virgin,  S  Pet.  538;  The  Me- 

said,  that  a  miuler  in  a  port  of  a  State  of  dora,  Sprasne,  1 38 ;  The  Sjdney  Core,  S 

this  country  otiier   thao  tbe  home  port,  Dodi,  7.     Whether  thn  mrater  is  obliged 

may  make  a  bond.     Seldea  u.  Ilendrick-  to  ose  hia  own  monev  before  resorting  Ifl 

son,  I  Brock.  C,  C.  396.      But  this  caunot  a  bottomry   bond    spemi    duabtfal.     See 

DOW  be  considered  correct.     It  makes  no  The  Ship  Packet,  3  Mabod,  363 ;  Caniza- 

ditference  whether  the  sliip  is  at  a  port  ol  res  u.  Tlie  Santisainia  Trinidad,  Bee,  353 ; 

the  ronntry  where  ahe  ia  owned  or  not ;  The  William  &  Kmmeline,  1  BlMclil  & 

the  only  question  is  whether  sbe  is  bo  far  H.  Adm.  TS, 

distant  from  home  that  theownen  canaut         (m)  The  Ship  Pacliet.  3  Mason.  258. 
be  consulted  within  a  reasonable  time.  (r)  The  Aurora,  I  Wheat.  96;  ThoioM 

Wallace  c.  Fielden,  7  Moore.  P.  C.  398,  t>.  OBborn.  19  How.  31  ;  Walden  p.  Chara- 

ravening  a.  c.  nom.  The  Oriental,  3   W.  berlain.   3  Wash.    C.  C.   290;    Soare*  v. 

Roh  243  ;  The  Bonaparte.  3  W.  Rob  398 ;  Rahn,  3  Moore,  P.  C.  1  ;  The  Royal  Stu- 

Wilkinson  d.  Wilson,  8  Moore,  P.  C.  459 ;  art,    33    Eng.    L.  &  Eq.    S02 ;  Uuncan  c. 

The  Bonaparte.  30  Eng.  L.  It  Eq.  649,  S  BeoMin,  1  Exch.  bbt. 
Moore,  P.  C.  483  ;  The  Kuova  Loanese,  33         (o)  Altantic    Ins.    Co.    p.    Conard,  4 

Eag.  L.  &  Eq.  633 ;  AgricaUnntl  Bank  b.  Wash.  C.  C.  66S,  1  Pet.  386. 
The  Bark  Jane,  19  La.  1.  (p)  Carringtoa  i:  Pmtt,  18  How.  63. 

(H  The   Fortitude.   3    Snmner,    246;  (?)  The  Gralitudine.S  Rob.  Adm.  363; 

The  Medora,  Spracue,  138.  The  Lord  Cochrane,  1  W.  Rob.  312,  3  id. 

(0  The  Shfp   Packet,   3  Mason,  293;  330;  The  Osmsnli.  3  W.  Roh.  214;  Pope 

Walden  v.  Chamberlun,  3  Wash.  C.  C.  v.  Nickenon,  3  Story,  465. 

commnnicaling  with  its 


necessity  for  hypotheration.  Kleimwort  d.  Cassa  Marittima,  2  App.  C 
also  The  Cacnac,  L.  R.  2  P.  C.  C.  505 ;  Baron  d.  Stewart.  L.  R.  3  P.  0.  C.  199 ;  The 
Liuie,  L.  K.  3  Ad.  fc  Ec.  364  ;  The  Onward,  L.  R.  4  Ad.  &  Ec.  3«,  55  ;  The  Giulio, 
IT  Fed.  Rep.  318.  — K. 
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which  the  bottomry  bond  is  in  respect  to  the  ship ;  and  it  is  con- 
strued and  governed  by  similar  principles  as  to  its  necessity,  and 
as  to  its  operation,  (r)  Thus,  a  loan  on  respondentia  is  a  loan  on 
maritime  interest  It  must  therefore  be  made  dependent  for  pay- 
ment, both  of  principal  and  interest,  on  the  safe  arrival  of  the 
goods.  And  if  they  are  lost,  the  lender  has  do  claim  tor  any  pay- 
ment whatever,  (s)  Usually  the  master  gives  to  the  respondentia 
creditor  bills  of  lading,  duly  indorsed.  This  act  may  give  to  the 
creditor  additional  security,  by  the  constructive  possession  of 
the  goods ;  but  it  gives  him  no  claim  if  they  are  lost  (f) 


SECTION  ni. 

OF  OONTBAOre  IK   BELA.T10H  TO  THS  USE  OF  A  SHIP. 
A.  —  Of  the   Use  of  the  Ship  hy  the  Ovmer. 

1.      WhEH   HB  C&BK1B8'  HtS  OWN  GoODH, 

He  may  carry  his  cwn  merehandise,  or  that  of  others,  or  he 
may  ca'rry  both.  If  be  carry  goods  for  others,  he  carries  them 
OD  freight,  and  the  usual  if  not  constant  meaning  of  the 
word  •  *  freight '  in  law,  is,  the  sum  agreed  on  as  that  which  •  286 
shall  be  paid  to  the  owners  of  a  ship  for  carrying  the  goods 
of  others.  But  in  common  conversation,  the  word  "  freight '  is  also 
used  aa  meaning  the  goods  carried  or  the  cargo,  and  it  would 
seem  from  the  early  reports  that  this  word  has  had  this  two-fold 
meaning  for  a  long  time,  (u)  And  we  shall  hereafter  see,  that 
by  the  law  and  usage  of  insurance,  a  ship-owner  may  insure  his 
freight  under  that  name,  meaning  thereby  not  his  own  cargo,  but 
what  another  party  would  have  paid  him  for  carriage  of  the  same 
goods  on  the  same  voyage. 

(r)  TbeGntltndiD«,3Rob.Adni.  260;  FnnkliD  In*.  Co.  v.  Lord,  4  MasoD,  MS. 

The  OtDMnli.  3  W.  Rob.  au ;  The  Nostn  Abroad    it  cma  ooly  be  niBde   throagh 

SaDoiB  del  Carmipe,  39  Edr.  L.  &  Eq.  necewity.    The  BaiutparW,  3    W.   RoL 

iJi.    Ship  and   freight  »re  liable  before  298. 

the  CBTRO.     La  Cotiataecia,   4   Xotea  of         {»)  Fnuikliu  In*.  Co.  v.  Lord,  4  HasoD. 

Caeea,   2S9:   The   Trince   SeKent,  3   W.  248. 

Kob.   83;    The  Friadlla,   1   Law  Timee         (r)  JoIidsod  n.  Greavee,  2  Tannt.  344, 
(».   i.),   27a.     It  maj   he  made  by  the         ju)  Brieht  p.  Cowpor,  I  Browol.  &  O. 

owner  M  a  home  port  withoat  ueccMitj.  21.     See  Uabbell  v.  Gieat  Weatein  lua. 

Coiuud  r.  Atlantic  lu.  Co.,  1  Fet.  386  i  Co.,  74  N.  Y.  246. 
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B.  —  Of  the  Uu  of  a  Ship  by  Freighters. 
I.  Or  THB  Rsotraoo^L  Lumb  of  thb  Ship  aitd  tbk  Caboo. 
The  coDtract  by  which  Bn  owner  carries  the  goods  of  others,  is 
called  a  contract  of  affreightment  The  law  of  freight  applies 
where  the  owners  of  the  ship  are  one  party,  and  the  owners  of  the 
cargo,  or  of  a  part  of  it,  are  another  party.  And  the  fundamental 
principle  of  the  law-merchant  in  relation  to  this  contract,  is,  that 
the  ship  and  the  catgo  have  reciprocal  rights  against  each  other,  and 
liens  each  against  the  other,  to  enforce  these  rights.  The  mean- 
ing and  effect  of  this  rule  is,  that  the  ship-owner,  by  receiving 
the  goods  on  board,  and  with  or  without  a  written  or  an  express 
promise,  agrees  to  carry  the  goods  in  that  ship,  to  their  destined 
port,  by  the  proper  route,  at  a  proper  time,  and  in  safety.  The 
elements  of  this  agreement  are,  that  the  ship  is  seaworthy  in  all 
respects  and  particulars,  {uu)  including  a  competent  and  sufficient 
master  and  crew,  papers,  and  provisions,  and  that  proper  care 
shall  be  taken  of  the  goods,  in  loading,  them  on  board,  in  carrying 
them  whither  they  should  go,  in  there  delivering  them,  and  in 
navigating  the  ship  to  her  destined  port  without  needless  delay  or 
deviation,  (i;)     And  if  there  be  a  failure  in  any  of  these 

*  287   particulars,  and  the  goods  are  thereiiy  "injured,  or  their 

value  lessened,  not  only  is  the  ship-owner  personally 
responsible,  but  the  ship  itself  is  subject  to  the  lien  of  the 
freighter  or  shipper  of  the  goods,  and  by  that  lien  the  shipper 
may  enforce  hie  rights,  or  get  from  the  ship  itself  an  indemnity 
for  the  injury  sustained  by  a  violation  of  his  contract  with  the 
owner,  (to) 

And  on  the  other  hand,  if  the  goods  are  so  carried,  not  only  is 
the  owner  of  the  goods  bound  to  pay  to  the  owner  of  the  ship 
the  freight  earned  by  the  carriage,  but  the  ship-owner  has  a 
lien  on  the  goods  to  enforce  his  claim  for  his  earnings  against 
them,  (x) 

(m)  Kopitoff  V.  Wil«oD,  I   Q.  B.  D,  1  BUwhf.C.C.  173;  The  Rebecca,  Wan, 

377.    This  rale  is  applied  to  river.worthi-  188;   Clark  u.  BaniweU,   la  How.  872; 

neu  in  McCliDlQck  e.  Lar;,  33  Ark.  aiS.  Rich  r.  Lambert,  id.  347. 

(b)  a  aeedlew  deriation  tnake*  the  (z|  Certain  IiOffi  of  Mahogany,  it  Sam- 
carrier  an  ineorer  of  the  cargo.  Davis  n.  ner,  601 ;  UrinkwaMr  e.  The  Brig  Spartan, 
Garrett,  6  Bing.  716;  Freeman  n.  Tav lor,  Ware,  149;  CowinK  r.  Snow,  11  Mam. 
B  Bine.  134;  Hand  ".  B&ynee,  4  Whart.  415;  Piukman  r.  Wooda,  S  Pick.  348.— 
304  ;  Croaby  b.  Fitch,  13  Conn.  410;  Bond  Thia  lien  is  conaidered  M  waived  br  a 
V.  The  Cgra,  3  Pet.  Adm.  373.  .179,  3  delivery  of  the  sooda  DnconditiooallT. 
Waah.  C.  C.  SO;  Knox  u.  The  Ninetta,  Senn  v.  Certain  Bugs  of  Lioseed,  U.  H. 
Crabbe,  534.  D.  C.  Maea.  16SS,  eflinned  in  Jane,  1S5S, 

(it)  The  Gold  Hnnter,  I  BlaCchf.  &  H.  by  the  CircDit  Conrt.  and  by  the  ^npreme 

Adm.  300  i  The  Grafton,  Olcott,  Adm.  43,  Cotm  in  Saga  of  Linaeed,  1  Blaul^  108. 
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Moreover,  if  the  gooda  are  once  ladeu  on  board,  the  ship-owner 
thereby  acquires  a  right  to  cany  them  the  whole  distance,  and 
BO  earn  his  vhole  freight  And  we  should  say,  that  the  shipper 
Rannot  reclaim  his  goods  and  take  them  out  of  the  ship,  unless 
the  owner  consents,  or  unless  the  shipper  pays  to  the  owner  his 
full  freight.  Some  questions  have  arisen,  and  have  been  some- 
what agitated  in  the  courts,  and  may  not  be  yet  quite  settled,  as 
to  the  extent  of  the  obligation  of  the  shipper  and  the  rights  of 
the  owner.  We  consider  it  certain,  however,  that  the  shipper 
cannot  take  his  goods  from  the  ship,  without  paying  to  the 
owner  full  compensation  for  any  trouble  or  loss  sustained  by 
him.  (y) 

These  rules  or  principles  may  be  said  to  compose  the  whole  law 
of  freight ;  and  while  courts  of  comm0&  law  may  find  some 
*  difficulty  in  the  enforcement  of  these  liens,  and  especially    *  288 
the  lien  of  the  cai^o  gainst  the  ship,  a  court  of  admiralty 
finds  no  such  difficulty;  its  process  in  rem  being  equal  to  the 
requirement  of  any  case. 

An  owner  of  a  ship  may  cany  his  own  goods  principally,  or 
partly,  and  fill  up  his  ship  with  the  goods  of  others.  Or  he  may 
carry  only  the  goods  of  others.  In  this  latter  case,  he  may  either 
offer  the  ship  to  the  public  as  a  general  ship,  or  he  may  let  her 
out  by  a  charter-patty. 

When  he  offers  his  ship  as  a  general  ship,  he  usually  advertises 
her,  stating  the  name  of  the  ship  and  of  the  master,  het  tonnage, 
her  general  character,  the  time  of  sailing,  and  her  proposed  voy- 
^e.  And  although  he  would  not  be  bound  to  exact  accuracy  in 
all  these  particulars,  he  would  undoubtedly  he  held  to  make  com- 
pensation to  a  shipper  who  was  injured  without  his  own  fault, 
by  the  material  misrepresentation  of  the  owner  in  any  of  these 
statements,  (a)     And  it  the  owner  changes  his  purpose  in  any  of 

It  ma  alio  mid  that  if  the  eoods  are  pat  expense!  Brtunllj  JDCDncd,     Bat  the  bet- 

erea  jd  the  narehanse  of  tEe  consignee,  ter   rule  seeina  to  be.  chut  the   lien  for 

ODder   an   agreeuieDt   ot    uadentandinK  freight  cummenc««  as  Boon  lu  the  guod« 

Ibat  thii  act  ahall  not  be  a  waiver  of  the  are  on  board.    Abbott  on  Khippinj^,  S93; 

lien,  or  if  there  is  a  local  lua;^  of  the  Tindal  v.   Taylor,   i   F.l]i«  &  B.  319,  S8 

Krt  to  thii  effect,  the  goods  ma?  be  held  Eng.  L,  &  Eq'  310 ;  Tbompson  v   Small, 

a  pTOceu   in  rent.      See   also  Sean  i.  I   C.  B,  3»4 ;   Thompson  i:  Trail,  3  Car. 

Willi,    4   Allen,    213;    The    Kiirball,    3  ft  P.  334.     See  also  Kevser  p.  Harbeck, 

Wallaes,  3T  ;  The  Eddj.  S  Wallace,  481 ;  3  Doer,  373  ;  Bartlett  b.  tarule;,  6  ]>uer. 

The  Bird  of  Paradise,  A  Wallace,  54S.  1B4. 

(■)  Some  rase*  hold  that  no  lien  for  Is)  Anadrertisemenl  that  avenel  will 

freight  exijiti  until  the  vessel  bas  broken  sail  with  convoy  is  a  warranty  of  the  fact, 

gnmnd.     CnrlitiK  v.  Long.  I  B.  A  P.  634;  Rnoqaint  v.  Dltchell.  3  I^.iip,  64;  Sander. 

Clemaon  b.  l>avid»on,  .t   Binn    393.  401 ;  son  o   Bnsber.  4  Camp,  64,  note ,  Magal* 

Borgeae  r.  Gnn.  3  Harris  &  J.  333 ;  Bailev  haens  e.  Btuher.  4  Camp.  54  ;  'Freeman  v. 

p  Damon,  S  Gray,  93     If  this  lie  so.  then  Baker.  S  B.  &  Ad.  797.     As  to  an  adver- 

the  mie  of  damages  wotild  be  merely  tbe  tisemenC  of  time  when  a  veiwel  will  Mart, 
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these  pBrticulars,  it  would  be  bis  duty  to  vary  his  advertisement, 
or  other  public  notice,  accordingly,  (a) 

Crooda  may  be  carried  to  the  port  of  destination,  and  there 
delivered,  but  in  auch  condition  that  their  value  is  greatly  dimin- 
ished, and  the  question  may  then  arise,  how  this  diminution  of 
value  affects  the  freight  The  answer  must  depend  upon  the 
manner  in  which  this  diminution  took  place,  or  the  causes  which 
produced  it.  We  have  seen  that  the  ship  is  responsible  for  any 
damage  to  the  goods  caused  by  the  negligence  or  default  of  the 
master ;  and  so  it  is  for  injury  arising  from  the  inherent  nature 
or  properties  .of  the  goods,  if  it  could  have  been  prevented  by  a 
proper  condition  of  the  ship  or  by  reasonable  care  on  the  part  of 
the  master.  But  if  the  goods  are  injured  by  a  peril  of  the  sea  for 
which  the  ship  is  not  responsible,  or  by  inherent  causes 

*  289   not  made  operative  by  the  fault  of  the  ship  or  *  master, 

then  the  ship  is  not  responsible,  and  the  claim  for  freight 
remains  unaffected.  Hence  it  is  a  rule  of  the  law-merchant,  that 
if  goods  injured  by  causes  for  which  the  ship  is  not  responsible, 
remain  in  Bpeeic,  and  are  delivered  in  specie,  the  whole  freight 
is  earned,  whatever  be  the  diminution  or  destruction  of  their 
value.  (J) 

If  barrels  or  boxes  arrive  in  which  goods  were,  but  there  are  no 
goads  in  them,  as  where  wine,  oil,  or  molasses  leaks  out,  or  sugar 
or  salt  melts  and  washes  out,  but  the  barrels  or  boxes  arrive  in 
good  order,  freight  is  due  if  the  loss  is  occasioned  by  intrinsic 
defect  or  quality  of  the  goods,  as  by  decay,  evaporation,  or  leak- 
age, (c)  If  the  loss  is  by  a  peril  of  the  sea,  no  freight  is  pay- 
able, (d)  and  if  the  loss  is  owing  to  the  fault  of  the  vessel,  the 
goods  are  paid  for,  deducting  freight 


S.   Ot  TBI  Bill  or  Lamno. 

This  is  one  of  the  most  ancient  documents  now  in  use,  and  is 
very  similar  in  Its  form  and  provisions  among  all  commercial 
nations.  It  is  a  written  receipt  for  the  goods,  signed  by  the  mas- 
ter as  the  agent  of  the  owner,  and  expresses  the  ordinary  obliga- 


..   HtLji,   a   Man.   k  O.  367;    OlllTe   u.  40fii   Lord  n.  Neptnoe  ln&  Co.  10  Qnj, 

Booker,   1   Exch   416]  Hovaid  v.  Cobb,  109  ;  Ogdan  d.  Geo.  Ina.  Co  a  Duer,  204^ 

V.  8.  C.  C.  19  L»w  Reporter,  377 ;  Den-  iluag  r.  Angosta  Ina.  Co.  7  How.  S9.V 

toa  D.  Grwu  Northern  R.  Co.,  f>  Ellii  &  B.  |c)  NelwD  v.  St«pheii»on.  5  Dner,  US ; 

S60.  S4EDft  L.  &Eq.  IHiHilllD.  Shtat,    "' ^—j—-  .  -..— i-   ..« 

IE.  D.  Smith,  139. 

{a}  P«el  e.  Fries,  4  Camp.  S4S. 
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tions  of  the  owner.  &.  receipt  is  sometimes  given  for  the  goods, 
and  subsequently  a  bill  of  lading ;  in  which  case  the  previous 
receipt  should  be  given  up,  or  the  master  or  owner  ma;  be 
donbly  liable. 

The  bill  of  lading  may  be  signed  by  any  officer  of  the  ship  hav- 
ing authority.  Commercial  usage  would  seem  to  require  that  it 
should  be  given  by  a  master  or  of&cer.  But  a  custom  seems  to  be 
growing  up  in  some  of  our  commercial  cities  for  a  clerk  of  the 
owners  to  sign  and  deliver  a  bill  of  lading  in  the  couuting-room ; 
and  it  would  probably  be  equally  effectual  («) 

The  master  has,  by  the  law-merchant,  no  authority  to  sign  a 
bill  of  lading  until  the  goods  are  received,  and  such  a  bill 
would  'not  bind  his  owners, (y)      But  if  the  goods  were    "290 
afterwards  received,  the  bill  of  lading  might  then  have 
that  effect 

The  bill  of  lading  is  often  called  a  negotiable  instrument ;  (y) 
it  is  not  entirely  sa  It  promises  to  deliver  the  goods  to  the 
shipper  or  his  assigns,  and  not  to  his  order.  But  a  bill  of  lading 
indorsed  by  the  shipper  and  delivered  to  the  indorsee,  will  found 
aorfiction  by  the  indorsee  against  the  ship-owner  for  the  goods; 
and  will  be  presumptive  though  not  absolute  evidence,  that  the 
goods  were  transfeired  to  the  indorsee.  In  most,  but  not  all  of 
our  States,  the  indorsee  must  bring  an  action  on  the  bill  not  in 
his  own  name,  but  in  that  of  the  shipper.  (%)  It  is,  however, 
possible  for  a  bill  of  lading  to  be  transferred  by  mere  delivery, 
and  transfer  to  the  holder  whatever  property  in  the  goods  the  bill 
of  lading  represents,  if  this  were  the  intention  of  the  parties,  (AA) 

Neither  between  the  ship-owner  and  indorsee,  nor  between  the 
ship-owner  and  the  shipper  himself,  is  the  bill  of  lading  conclu- 
sive, (t)    But  if  the  ship-owner  resists  an  action,  on  the  ground 


(c)  See  Pntum  c.  TiUotun,  IS  Met.  np  M  roeiging  the  prior  cmitraet.    Tbe 

817.  BmV  Edwin,  Spragne,  477. 

I/)  Howler  "-  BIgcbw,  13  Pick.  307;         (7)  Etui  r.  Mulett,  1  Ld.IUjm.17l; 

UckbuTow  B.  Maion,  a  T,  S.  75;   Gnat  Lickbwrow  r.  Mbaod,  3  T.  li.  63;   Jen- 

p.  Norwav,  10  C.  B.  B65,  3  Zog.  L.  &  Eq.  kjna  p.  Uiboine,  7  Man.  &  O.  698. 
837  ;  Hnbbarrt^  v.  Ward,  B  Eich.  330,  IB         (A)  Thompson  v.  IJominv,  U  M.  ft  W. 

Eng.  L.  &  Eq.  531 ;    Coleman  c.  Kicbei,  403;   Tiodal  1'.  Taylor,  4  £llit  &  B.  319. 

IS  C.  B.  104.  39  Eng.  L.  &  E^.  333.    Nor,  38  Eng,  L.  t  Eq.  310;   Do'i  c.  Cobb,  IS 

in  nich  om,  U  tbe  Tewel  bable  in  rrm.  Barb,  310.     Bat  in  admimlty  an  Bnignee 

Sch.   Freeman  v.  Bnckingham,  IB  How.  ot  a  bill  of  lailing  mnv  nue  in  his  own 

IBS.    But  if  there  is  a  contract  to  can;  name.    The  Water  Witch,  I  Black,  494. 
certain   good*,  and    the;   are    loat  after         ^hA)  Marine  Bank  v.  Wright,  46  Barb. 

coming  into  poeteeaion  of  the  matter,  bat  45. 

before  the;  are  on  lioard,  and  the  maater         (1')  Batcg  u.  Todd,  1  Moodr  ft  H.  106; 

rigni  UlU  ot  lading  for  them  after  the  Berkeley  f.  Watting,' A  ftE.»;  WoUe 

Ion,  altfaongh  the  carrier  may  repadiate  f.  Mven,  3  Sandf,  7;   Ward  u,  Wbltn^, 

the  billa  of  lading,  yu  be  cmnuot  Mt  tbem  3  Sandf.  SM,  4  S^.  443 ;  DickanMi  «> 
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that  the  goods  were  not  in  fact  such,  or  of  such  quality,  as  they 
were  said  to  be  in  the  bill,  thie  he  must  prove. 

The  ship-owner  would  Dot  be  liable  to  the  shipper  for  a  loss  of 

or  an  injury  to  the  goods  caused  by  an  instrtnsic  defect  or  decay, 

but  he  should  not  be  permitted  to  defend  against  an  indorsee  of  the 

bill  who  bought  the  goods  trusting  to  the  bill,  on  the  ground  of 

any  defect,  if  the  ship-owner  knew  the  defect,  or  by  proper 

*  291    means  might  have  known  it,  when  the  bill  was  *  signed,  (J) 

and  says  nothing  thereof  in  the  bill ;  unless  the  nature  of 
the  goods  makes  their  liability  to  decay  obvious.  (A) 

The  party  who  ships  the  goods  is  the  consignor.  He  to  whom 
they  are  to  be  delivered  by  the  terms  of  the  bill  is  the  consiguee. 
If  Uie  goods  are  deliverable  to  the  shipper  himself  or  his  assigus, 
hti  is  both  coDsigDor  and  consignee.  So  he  wonld  be,  if  no  person 
were  named  in  the  bill  of  lading  as  the  party  to  whom  the  goods 
were  to  be  delivered ;  but  this  seldom  occurs. 

The  consignee  of  the  goods  may  transfer  his  interest  in  them  to 
any  purchaser  without  an  indorsement  or  delivery  of  the  hill;(f) 
but  if  the  goods  have  not  been  delivered  to  the  consignee  and  the 
hill  of  lading  thereby  discharged,  the  proper  and  usual  way  of 
transferring  the  goods  is  by  indorsement  and  delivery  of  the 
hill.(wi) 

Bills  of  lading  are  usually  signed  in  the  regular  course  of  ship* 
ping  in  sets  of  three.  Of  these,  the  master  retains  one ;  the  other 
two  are  delivered  to  the  consignor,  and  of  these  he  retains  one, 
and  sends  the  other  to  the  consignee,  either  with  the  goods  or  by 
a  separate  conveyance.  There  is  no  rule  of  law  about  this,  and 
more  or  fewer  bills  may  be  signed  and  delivered,  or  disposed  of, 
as  the  parties  choose.  > 

Se1y«e,  t9Baib.  99;  O'Brien  c.  Gilchrist,  SSN.T.aW;   Tarbox  f.  Eastern  Steam- 

34   Maine,    554 ;    Knox    o.   The    Ninecta,  boat  Co.  50  Me.  339. 

Crabbe,534;  Benjamin  v.  Sinclair,  1   Bai-  ( /)  Clark  v.  Barnvrell,  \2   How.  S73  j 

lev,    174;     Backus    v.    Sch.    Marengu.    E  Ship  Hovarri   n.  WiirainaD,  IB  How.  231; 

KfcLean'  C.  C.  4S7  ;  Wayland  r.  Mnnelv,  McKlnlay  r.  Morrish,  il  How.  343 ;  Xjunb 

9  Ala.  430;  May  1),  Babcbck,  4  Ohiu.  334;  v.   Parkman,   Sprague,  343;     Zerega    r. 

SnttOD    r.    Kettell,  Sprsgop,  .109;    The  Puppe,  Abbott  Adni.  397;    Baxter  v.  Le- 

Henrr,  1  Blalchf.  &  H.  Adm.  485;   Bisael  land,  id.  34S;  Biseel  v.  Price,  16  111.  408. 

tr.  Price.  16  Bl.  408;  Bntlerr.The  Arrow,  So  ff  no  bill  of  lading  is  j^ven.     Hadaon 

t   Newb.  Adm.  S9 ;    Warden  v.  Green,  6  e.  Baxendale,  a  H.  &  M.  575. 
'Watta,4!4;   Portland  Bank  b.  Stnhbs,  6         (t|  See  awea  lupra,  p.  ■  390,  n.  (i"). 
Man.  422;   Sears   a.  Wing»W,  3   Allen,         (/)  Stanton  i-.  Ea^er,  16  Pick.  467;  At 

103;    Manchester  b.  Milne,  Abbott,  Adra.  len  t.  WilliamB,  IS  Pict.  897,  30*. 
115;  Goodricli  a.  Norria,  id.  196;   Cobb  d.  (m)  BolBngtoii  u.  Curtis,  IS  Ma«.  SU. 

Blanchard,  II  Allen,  409,  Me;er  n.  Peck, 

'  Where  a  master  in  f^ood  faith  haadellrered  goods  toabmdjfi/e  indorsee  of  one  ot 
three  bills  of  ladinc,  numbered  "  First,"  "  Second,"  and  "  Third,"  and  earh  readily 
"(MM  of  which  billa  Dsing  accomplished,  the  utliers  to  stand  Toid,"  a  previoiu  IxtiAJiat 
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The  eifect  of  the  bill,  when  delivered,  depends  somewhat  upon 
the  question,  whether  the  consignor  be  or  be  not  the  consignee. 
When  he  is  not,  and  the  consignor  sends  the  bill  to  the  consignee, 
the  goods  beconie  at  once  the  property  of  the  consignee,  (mm) 
They  are  at.his  risk,  and  he  is  liable  for  their  freight;  but  until 
they  actually  come  into  his  possession,  they  are  Subject  to  the 
consignor's  right  of  stoppage  in  tranmtv.  (») 

If  the  consignor  be  himself  the  consignee,  he  may  send  the  bill 
to  a  third  party.  He  may  send  it  to  him  indorsed  to  him,  or 
indorsed  in  blank.  And  if  the  consignee  has  ordered  the 
•goods,  or  is  to  receive  them  as  his  own,  when  he  receives  •  292 
thU  indorsed  bill  the  property  in  the  goods  passes  to  him 
as  it  he  had  been  named  consignee  in  the  bill  (o) '  If,  however, 
he  is  only  the  agent  or  factor  of  the  consignor,  this  bill  gives 
him  no  further  property  or  power;  and  if  the  bill  be  sent  without 
indorsement,  it  confers  no  rights  o(  property  whatever ;  and  baa 
little  more  effect  than  a  mere  notice  that  goods  are  shipped  in 
such  a  vessel  to  such  a  poTt(;)) 

The  consignor  frequently  sends  to  a  consignee  a  bill  not  in- 
dorsed, and  then  sends  to  his  own  agent  in  or  within  reach  of  the 
same  port,  an  indorsed  bill ;  it  may  be  indorsed  in  blank,  or  to 
the  agent,  or  to  the  party  ordering  the  goods,  and  the  consignor 
sends  to  his  agent  with  the  bill  orders  to  deliver  the  bill  to  the 
party  ordering  the  goods,  or  to  receive  the  goods  and  deliver  them 
to  him,  provided  payment  be  made  or  secured,  or  such  other 
terms  as  the  consignor  prescribes  are  complied  with.  This  course 
secures  to  the  consignor,  beyond  all  question,  the  right  and  power 
of  retaining  the  goods  until  the  price  for  them  is  paid  or  secured 
to  him. 

(am)  The    Sall^   SbgM,  3    Wallace,         (o)  H»ni»  v.  Smith,  1  B.  &  P.  SMj 

4M.  Chandler  v.  Spragae,  B  Met.  306;   Ellei. 

(n)  Walley   o.   HoDtjcomery,  3    Eut,  sbair  p.  Huniac.  6  Exch.  570,  u. ;  Wait  e. 

tSS;   Allen   e.   WillUmB,  13  Pick.  397;  Baker,  S  Exch.  1. 

Stutonp.  Ea^r,  16  Pick.  467.    See  tnte,  (p)  Brandt  d.  Bowlby,  9B.&Ad.  933; 

Book  UL  Chap.  6.  Coxe  b.  Hiudea,  i  East,  311. 

indotMS  of  another  of  the  bitli  cannot  majnCaiD  an  action  for  coDTersion  on  accoant 
of  inch  delivery.  Glyn  MilU  &  Co.  p.  Kait,  &c  Dock  Co.  7  App.  Caa.  891,  a  case 
*hick  comments  in  severe  terms  upon  the  incoDTeDience  of  the  practice  of  dnwinff 
bills  ol  lading  in  eets  of  three.  —  K .  ° 

'  Where  a  bill  of  lading,  and  a  bill  of  eichaage  to  cover  the  goods  included  in  the 
bill  of  ladieg,  are  sent  in  a  letter  to  the  purchaser  of  the  goods,  it  is  a  well-nndentood 
ml*  that  the  bill  of  exchaMe  must  be  accepted,  or  the  bill  of  lading  cannot  be  retained, 
Shepherd  r.__HaiTiBon,L.  R.  5  H.  L-llS;  bnt  if  sent  without  special  inetrnctiona  to  an 
1  to  the  drawee  on  his  acceptance 

_     ._  _^ J d  the  bill  after  such  acceptance. 

i'  Bank,  gp  "  =  "-      " 


apnt  for  collection,  a  bill  of  lading  may  be  surmndered  to  t> 
01  the  draft,  it  beiu;  no  part  of  the  agent's  duty  to  hold  the 
Hitional  Baak  e.  Merchant*'  Bank,  91  U.  S.  91.  —  K. 
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*293  THE  Li.W   OF   C0MTBACT9.  [BOOE    m. 

Becatiae  the  billa  of  lading  ue  erideiice  againet  the  mastei  or 
awnei,  as  to  every  material  fact  stated  in  them  in  reapect  to  the 
description  of  the  goods,  it  is  prudent  and  neual  to  describe  them 
only  aa  bo  many  boxes,  or  barrels,  or  bales,  or  parcels,  numbered 
and  marked  as  per  roaigin ;  adding  the  words,  '  contents  un- 
known, '  or  equivalent  words.  Even  if  the  words  "  containing* 
such  or  such  goods,  are  added,  the  ship  is  bound  only  to  deliver 
the  boxes  as  received,  and  the  evidence  of  the  bill  of  lading  may 
always  be  rebutted  by  proof  of  mistake  or  fraud.  ($)' 

Then  the  two  liens  heretofore  spoken  of  come  in.  tt  is  com- 
mon for  the  bill  of  lading  to  say,  that  the  goods  are  to  be  deliv- 
ered on  payment  of  the  freight;  but  whether  expressed 
*293  *or  not,  the  law-merchant  gives  this  lien.  That  is  to 
say,  the  master  cannot  demand  his  freight  without  being 
ready  to  deliver  the  goods ;  (r)  nor  can  the  shipper  demand  the 
goods  without  a  tender  of  the  freight,  (s) 

If  the  master  delivers  the  goods  without  receiving  freight,  or 
if  the  contract  of  freight  be  such  that  the  goods  are  to  be  deliv- 
ered at  once,  and  the  freight  is  to  be  paid  at  a  future  day,  we 
should  say,  that  neither  the  master  nor  the  owner  of  the  ship  baa 
any  longer  any  lien  on  the  goods ;  but  must  look  to  the  consignof 
personally  for  the  freight.  This  mast  be  the  rule  generally, 
although  there  may  be  exceptional  cases,  in  which  circumstances 
prove,  that  while  the  goods  were  delivered,  they  yet  remain  sub- 
ject to  the  lien.  Die  lien  is  lost  when  it  has  been  agreed  that 
the  goods  shall  be  delivered,  and  freight  paid  at  a  subsequent 
period.  (0     The  lien  would  not  be  lost  if  the  master  bad  been 

(f )  Cluk  V.  Barnwell,  la  How.  3TS  ;  Toimg.  S  Ellis  t  B.  7S9,  S4  Eog.  I^  A 

BeroBTd  v.  Hadion,  3  SanmnT,  405 ;  Bia-  Eq.  99,  rerersing   the  same  um   in   the 

•el  D.  Price,  16  III.  408;  Bllin  r.  Willard,  Qneen's  Bench,  5  EUU  &  B.  7,  30  Eng.  L. 

5  SeM.  539.     8a  if  the  wonla  "  welL'ht  nii-  &  Eq.  34S. 

known  "  ere  inserted,  filthonsh  the  bill  of  (()  The  '»E|o  of  the  Anna  Kimball,  S 

ladiuK  specifles  a  specific  weight,  the  car-  Spragae,  3S.     The  lien  loi  freight,  like 

rier  is  onlj  boand  to  deliver  the  weight  any  other,  mej  be  waived ;  auiT  thia  ia 

Teceirect.      Shepherd  r.  Ta^^lor,  S  Gray,  generally  the  case  where  the  tine  a>d 

591 ;  Andoter,  The,  3  Blatchf.  C.  C.  K.  place  of  p»ment  are  inconBiiitent  with 

803;  Columbo,  The,  id.  531;  Wentworth  the  lien.     Raymond   r.  Tyson,   17  How. 

0.  Realm,  IB  La.  An.  18.  53  ;  The  Sch,  Volunteer,  1   Samnar,  551 ; 

(r)  Brittanc.  Bamabj,  11  How.  537.  Chaodlerv.  Belden.  IB  Johns.  1S7;   A]». 

(s)  Lane  c.   I'enaiman,  4   Mats.   91  ;  ger  r,  St,  Katharine's  Dock  Co.  U  M.  & 

Palmer  D.LoHllard,16Jobns.34S;Fcotb.  W'.794;  Pickman  v.  Woodi,  G  Pick.  348. 

ingham  v.  Jenkins,  1  Csl.  43 ;    Log>  of  A  deliyerT  without  saying  anythmg  about 

buihogany,  3  Sumner,   ftSS  ;   MiiUer    v.  the  freight  would  be  coDsidered  a  waiver 

■  Bnt  where  a  bill  of  lading  inadvertently  described  a  closed  caae  containing  "  silk  " 
goods  aa  "  linen,"  and  the  master  before  signing  it,  stamped  the  case  with  the  words, 
"weight,  valne,  and  contents  unknown,"  Ae/J,  iTiat  the  carrier  was  liable  for  the  non- 
delivery of  two  pieces  of  the  silk  goods  abstracted  from  the  case.  Lebeau  o.  Geneial 
Steam  Navigation  Co.  L.  R.  8  C.  P.  8S.  —  K. 
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induced  to  surrender  tbe  goods  by  fraud,  (u)  And  if  the  shipper 
OT  consignee  may  elect  whether  to  pay  freight  at  a  future  time, 
or  on  delivery,  interest  beir^  discounted,  and  does  elect  to  pay  on 
delivery,  the  cargo  is  subject  to  the  lien,  (uu)  Tbe  bill  of  lading 
sometimes  contains  special  stipulations  in  regard  to  the  disposal 
of  the  goods  or  their  proceeds,  (n) 

The  contract  for  freight  is  in  law  an  entire  contract ;  that  is,  it 
is  a  contract  for  the  delivery  of  all  the  goods  at  the  end  of  the 
vhole  voyage;  and  therefore  no  freight  is  payable  unless  the 
whole  voyage  is  performed,  {w)  dot  unless  tbe  goods  are  delivered, 
or  offered  for  delivery  on  payment  (a;) 

•3.    Or  lai  DauvEHT  op  thb  Ooodb.  ♦2M 

Although  the  contract  of  freight  is  entire,  it  may  be  made  sepa- 
rable, either  by  the  terms  of  the  bill  of  lading,  or  by  the  acts  of 
the  parties.  It  is  separable  by  the  terms  of  the  bill  of  lading, 
which  is  the  contract  of  affreightment,  when  the  freight  is  made 
payable  either  by  the  quantity,  or  package,  or  parcel,  separately ; 
or  where  difTerent  parta  of  the  cargo  are  shipped  on  distinct  and 
separate  terms;  and  in  such  cases,  the  conaiguee  must  pay  for 
what  ia  delivered  agreeably  to  those  terms,  (y) 

It  is  made  separable,  or  rather  it  is  divided  by  the  act  of  the 
parties,  if  a  part  of  an  entire  cargo  is  delivered  to  the  consignee 
and  accepted  by  him;  for  then  be  must  pay  the  freight  of  that 
part(z)  But  the  consignee  may  refuse  to  receive  any  part  of  an 
entire  cargo,  if  tbe  whole  be  not  offered,  and  then  is  not  bound 
to  pay  auy  part  of  the  freight  (a)  If  only  a  part  of  the  goods  is 
delivered  and  accepted,  and  freight  for  that  part  is  demanded, 
the  shipper  may  have  his  claim  against  the  ship-owner  for  the 

of  it    B»gi  of  Linieed,  I  Black,  lOS.     It  the  |^ii«rs1  op«ntioii  ol  the  ]iiw-ni«rchM)t 

i>  iJso  staled   in  thii  caie.  ihM  where  id  Teapect  to  the  bills  of  lading  m  not  to  - 

gotxti  are  pal  in  a  warahoose  hj  the  con-  prerail,  anrt  they  mnst  be  in  writing,  and 

■ignee,  nnder   an    agreement   01    nndei-  siipiad  bj  the  parties.    Brittan  c.  Barnabj, 

Maiiding   that   this  act   shall  not   be  a  31  How.  597. 

iraiter  of  the  lien,  or  if  there  is  a  local  (m)  The  Nathaniel  Hooper,  3  Somner, 

nnge  of  the  port  Co  this  eSect,  tbe  fFoods  BS4;  Hunter   b.   Prinsep,    10   Kaat.  394; 

mar  be  held  for  the  lien.    See  also  Sears  Tirrell  u.  Gage,  4  Alien,  24S ;  Bariier  a. 

V.  Wills.  4  Allen,  SI3,  Cheriot,  3  Johns.  35a  ;  Arrarmd  u.  Union 

(u)  BIksIow    b.    HeMoD,  6  Hill,  43,  4  Inn.  Co.  3  Binn.  437;  United  Ins.  Co.  u. 

Dndo,  4M.  LenoT,  1  Johns.  Css.  383 ;    Ssnina^o  e, 

(m)  Pajnter  r,  Jamee,  Law  Rep.  S  C.  Salter,  I  Mason.  43 ;    Caze  n.  Bnltimoie 

F.  S48.  Ins.  Co.  7  Cranch,  338. 

(d)  Wallis   r.    Cook,    10   Mass.   510  ;  (x)  Sarward  c  Sterens.  3  Graf,  97. 

WinebestBr  r.   Patterson,   IT  Mass.    69;  (,v)  Ch'risty   f.    Row,   1    Taunt.    SOO; 

Steamboat  Jobn  Owen  r.  Johnson,  a  Ohio  Ritchie  v.  Atkinson,  10  Enst,  2»5 ;  M'Gaw 

State,  149 ;  Jones  r.  Hoft,  93  Conn.  IS7.  e.  Ocean  Ins.  Co.  33  Pick.  403  ;  Fritb  v. 

Ib  respect  to   stipulations,  it   has   been  Barker,  3  Johns.  397. 

Mid,  that   they  mnst   be   in   words   so  (>)  Hinsdell  i-.  Weed,  S  Denio,  171. 

definite  h  to  Indicate  an  agreement  th^  (a)  Sayward  v.  StSTens,  3  Gray,  B7. 
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value  of  the  goods  oot  delivuTed ;  and  this  he  may  offset  against 
the  claim  for  freight  lor  what  he  receives,  (6) 

The  ship-owner  must  indemnify  the  shipper  for  the  full  value 
o(  the  goods  if  lost  or  injured,  unless  he  can  prove  that  the  loss 
or  injury  arose  from  a  cause  for  which  he  is  not  responsible,  (c) 
If  he  discharges  this  burden  of  proof  by  showing  that  to  be  the 
case,  the  shipper  may  then  re-establish  his  claim  by  proving  that 
the  loss  or  injury  might  have  been  prevented  by  due  care 

*  295    and  skill  on  the  part  of  the  master  or  owner,  (d)     *  But  if 

the  owner  pays  to  the  shipper  the  full  value  of  goods  not 
delivered,  he  may  deduct  therefrom  the  freight  which  would  have 
lieen  payable  to  him  had  he  delivered  them.(e)  The  freight  can- 
not be  demanded,  unless  the  goods  are  delivered,  or  tendered,  or 
delivery  ia  prevented  by  the  act  or  fault  of  the  shipper  or  cod- 
signee.(/)'  Still,  however,  if  at  the  end  of  the  voyage  the 
consignee  is  prevented  from  receiving  them  by  the  action  or  pro- 
hibition of  government,  this,  although  not  his  fault,  is  bis  mis- 
fortune ;  for  the  ship-owner  has  done  all  he  is  bound  to  do,  and 
the  whole  freight  is  earned.  (^)  But  if  the  ship  cannot  reach  the 
port  by  reason  of  a  blockade,  or  any  similar  cause,  this,  though 
not  the  fault  of  the  ship,  is  its  misfortune ;  for  the  voyage  ia  not 
finished  in  fact,  and  the  freight  is  not  earned. (A)' 

(h)  Hirnmond  v.  HcClaiM,  I  Ba^,  101 ;  n.  BichudMHi,  SO  Law  Rap,  189,  S  Am. 

Edw&ida  I'.  Todd,  I  Scun.  46S.  Law  Rw,  4!>9. 

(f)  The  mode  of  proceoding  la  for  the         (/)  BradBtreet  v.  Baldwin,  II    Mmi. 

•hipper  to  prore  the  ditliveiy  u{  the  fp>oda  SS9  ,  ClendaDiel  v.  Tackennao,  17  Barb, 

to  the  carrier,  and  their  non-deliverj,  or  181;  Brovn  v.  Balaton,  4  Baod.  SM,  9 

partial  delivery.    The  burden  ii  then  on  LeiEh.  532. 

the  carrier  to  show  that  he  wa<  prevented         (g)  Morgan  c.  Ins.  Co.  of  N.  A.  4  DalL 

by  one  of  the  excepted  perils  from  mak-  455 ;  Bradstreet  v.  Heron,  Abbott,  Adin. 

ing  deliverv.     Clark  v.  BarnwelL  IS  How.  309.    Where  the  seimre  is   bv  cnstom- 

SSO;    Hastings  n.  Pepper,  II    Pick,   41;  hooiw  officers,  see  Gosling  t>,  higp'oa,  I 

Alden  r>.  Pearson,  3  Gray,  34S  ;  The  Ship  Camp.  451 ;  Spence  v.  Chadwick,  10  Q.  B. 

Martha, Olcott.Adm  140; The 8ch. Emma  517;  Evan*  i>.  HuCton,  4  Man.  &  G.  S54  ; 

JohoHOQ,  Spragae.  5ST;TheBargnndia.a9  Howland   r.   Greenwa?.  !S    How.    491  i 

.    Ted.  Rep.  SOT.  Brooks  c.  Mintam,  1  CbI.  4B1. 

((f)  Clark  n.  Barnwell,   IS  How.  SSO;  [h)  Hadley   o.  Clarke.  S  T.  R.  S59; 

Hunt    D.   Propeller  Clfveland,   I   Newb.  Stonghton  v.  Rappalo,  3   S.  &   R.   ii9; 

Adm.  lai,  6  McLean,  C.  0.  78.  Scott  v.  I.ibby,  2  Johns,  336 ;  Lorillanl  r. 

It)  Knox  V.  The  Ninetta,  Crabhe,  M4i  Palmer,  15  Johns.  30.    See  Sinn  c.  How- 

Arthor  r.  Sch.  Cuaina,  3  Story,  81 :  The  ard,  40  Maine^  376. 
Joahna  Backer,  Abbott,  Adm.  315;  Bazin 

1  Where  a  portion  of  a  c»Tgo  was  lost  by  an  exi'epted  peril,  withont  fanlt  of  tb« 
maater,  ander  a  charter-party  to  load  a  foil  cargo  for  a  lump  auni  as  freight,  payable 
"after  entire  discharge  and  righcdelivery  of  the  cargo,"  such  freight  becomes  dne  in 
fall  after  the  delivery  of  the  remainder  of  the  cargo.  Robinton  tt.  Knights,  L.  R.  S 
C.F.46.%;  Merchant  Shipping  Co.  u.Armitage,  L.R.9  Q.B.  99.  See  Leckie  p.  Seaia, 
109  Mass.  434;  Gibson  v.  Brown,  44  Fed.  Rep.  98.  -  "* 


_feight,  and  if  the  goodi  ...._.._ 

freight  though  (he  voyage  it  not  a>mpleted,    Braitawaiie  v.  Pover,  1  .\.  ]>ak  4.i5. 
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*  Where  a  river  voyage  is  interrupted  by  the  closing  of  navigation,  the  master  mar 
retun  the  goods  till  the  opening  of  narieation,  and  bv  completing  the  voyage  eamfnU 
freight,  and  if  the  goods  are  taken  from  hira  forcibly  ^y  the  owner  he  is  putitleil  to  fuU 
■ ' .\,  Dak  4.'iS. 
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The  usages  of  trade  have  much  influence  iu  detenuining  thn 
place  at  which  the  goods  should  be  delivered,  and  manner  of 
delivery,  (i)  Thus,  in  geneial,  a  deliveiy  at  a  suitable,  aate,  and 
Teaaonably  convenient  wharf,  with  prompt  notice  (j)  to  the  con- 
signee, is  a  sufficient  delivery,  (i)  ^  And  for  loss  or  injury  to 
gooda  arising  from  delivery  on  an  unfit  wharf  or  at  an  unfit  place, 
the  owner  is  roBponsible.  (%£)  Different  consignments  to  differ- 
eat  consignees  should  be  arranged  separately ;  (/)  and  knowledge 
by  the  consignee  that  the  vessel  has  arrived  and  will  discharge 
her  cargo  at  a  particular  place,  if  derived  otherwise  than  frou 
notice  to  him,  is  not  sufficient,  (m)  But  a  notice  in  a  news- 
paper is  enough  if  it  can  be  shown  that  the  '  consignee  *  296 
read  the  notice ;  (n)  and  the  want  of  notice  is  excused,  if 
after  proper  efforts  the  consignee  cannot  be  found,  (o)  If  the  mas- 
ter, by  his  own  fault,  omita  to  sign  a  bill  of  lading,  ignorance  of 
the  names  of  the  consignees  is  no  excuse  for  the  want  of  notica(^) 
But  if  such  omission  be  the  fault  of  the  shipper,  notice  published 
in  the  usual  way,  in  one  or  more  newspapers,  is  sufficient  (q)  If 
no  consignee  is  named  in  the  bill  of  lading,  or  is  known  to  the 
master,  it  is  the  general  duty  of  the  master  to  store  the  goods,  at 
the  expense  of  their  owner,   and  for  his  benefit  (r) 

The  consignee  has  a  reasonable  time  to  inspect  the  gooda  on 
the  wharf,  and  determine  whether  he  will  accept  them.  (0)  The 
delivery  must  be  on  a  suitable  day  as  to  the  weather,  and  on  a 

(i)  See  The  GaiellB.  las  U.  S.  47*.   A        (n)  Kolrn  o.  Packard,  3  La.  22* ;  Nortii- 

«nge  to  receite  .f(oodi<  at  the  qaarauCiae  em  u.  Williame,  6  Xja.  Ao.  &TS. 
giraud,  ii  adminible  to   prove  a  com-         (o)  Fiak  a.  Newton,  1  Denio,  49 ;  M»j- 

pliaace  with  an  engagemeat  to  deliver  at  ell  v.  Potter,  2  Juboi.  Caa.  37 1 . 
the  port.     BradBtroet  p.  Heron,  Abbott,         M  Tha  Pejtoiia,  Ware,  2il  ed.  S41,  2    " 

Adm.  209.     Where  do  port  of  delivery  is  Cnrtii,  C,  C.  31. 

menliooed,  the  funeral  port  for  the  und         {q)  Hedlej  v.    Hnghea,    II    L&:   An. 

(^  targo  lurried  is  the  proper  on«.   Smith  Sll. 

B.  Uaienport,  34  Maine,  520.  (r)  Gallowa;  r.  Hnghed,  1  Bwler,  i53. 
(>}  Golden  e.  Manning,  3  Wilaon.  So  ii  tha  conaignee  reuses  t<i  receive  the 
429;  The  Pejtona,  Ware,  2d  ed.  .Ml,  2  gooda.  Arthnr  u.  Sch.  Caaaioa,  2  Story,' 
Cnrtii,  C.  C.  SI ;  Salmon  Falla  Mannf.  81 ;  Oatrauder  u.  Brown,  13  Johns.  39 ; 
Co.  t.  Bark  Tangier,  U.  S.  C.  C.  Maai.  Chickering  e.  Fowler.  4  Pick.  371.  But 
21  Law  Rep.  6.  he  la  not  Siand  to  give  notice  to  the  con- 
It)  Hjde  ti.  Trent  Nav.  Co.  S  T.  H.  aignor  of  tha  refusal  of  the  consignee  to 
3B9 ;  Voae  d.  Allen,  3  Blatcht.  3B9  ;  The  accept,  nnleas  encli  a  conrso  ia  teMonable 
Bark  Mioeatic,  10  Legal  Obaerver,  100  j  nnder  all  the  drcnmatancea  of  the  caae, 
C<»ee.  Cordova,  I  Rawle,  203.  and  thia  ia  a  qneation  for  a  inrv.  Bnd- 
(U)  Voae  D.  Allen,  3  Blatchf.  389.  aan  i;.  Baxeud^e,  3  H.  ft  X.  57a. 


U)  Ship  Middlesex,  U.  S.  D.  C.  Maaa.         (i)  UntU  he  accepts  he  ia  not  liable 

21  Law  Kep.  14.  for   freight.     8ch.   Treasarer,    Spratnie. 

(in)  Ship  Middleaes,  31  Law  Rep.  14.      473.  ^ 

'  A  contract  to  deliver  freight  at  a  pott  impliea,  In  the  abaence  of  any  apecia]  pro- 
.  TWon,  and  of  any  cnatom  to  discharge  into  lighters,  that  the  carrier  is  to  bring  his 
*esael  to  aome  wharf,  or  convenient  or  cnstomarj  place  of  discharge.  Hodgdon  o. 
Kew  Tork,  £c.  R.  Co.  46  Coon.  377,  See  also  Coatello  a.  734,700  Latla  44  Fed  Itep. 
10»[  Martin  v.  Hemlock  Lumber,  37 fed.  Rep.  415.  — E. 
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bueiuess  day  and  at  a  buaineHS  liour ;  {t)  for  the  delivery  must 
be  reasonable  and  proper  in  time,  place,  and  circumstances  ;  (u) 
and  the  liability  ot  the  vessel  contiBues  nntil  the  cuneignee  has 
had  his  reasonable  time  to  examine  the  goods.  If  a  loss  occurs 
because  the  goods  were  marked  illegibly,  this  loss  falls  on  eithez 
the  owner  or  the  shipper,  as  it  was  the  fault  of  the  one  or  the 
other,  (u) 

As  to  the  question  for  what  damage  the  owners  of  the  ship  are 
responsible,  the  cases  are  numerous.  It  has  been  recently  deter- 
mined that  the  owners  of  a  general  ship  are  liable  to  a  shipper, 
for  damage  done  to  his  goods  from  other  goods  stored  in  the 
hold,  without  wilful  fault  or  negligence  on  the  part  of  the  ship- 
owner. (10)    And  even  if  the  goods  doing  the  injury  be- 

*  297  long  to  *  the  sbij^rs  of  the  damaged  goods,  and  were  pufc 

on  board  by  them  in  condition  to  do  the  injury,  the  ship* 
owner  is  responsible,  but  now  only  if  the  proximate  and  imme- 
diate cause  of  the  injury  be  the  misconduct  of  the  master  in 
stowing  the  injurious  goods  too  near  the  other  goods,  (x)  But 
the  shippers  are  answerable  to  the  ship-owners  for  putting  on 
board  dangerous  goods,  the  character  of  which  is  not  made  known 
to  the  owners  nor  easily  discoverable  by  them,  (y) 

The  shipper  is  not  bound  to  disclose  the  value  of  his  goods; 
but  the  carrier  has  a  right  to  inquire  and  have  a  true  answer ;  if 
deceived  he  is  not  answerable  i  but  if  he  makes  no  inquiry,  and 
is  not  misled  by  artifice,  he  is  responsible  for  the  full  value  (yy) 
He  is  also  responsible  for  damage  to  goods  or  passengers,  arising 
fiom  unreasonable  delay  in  carrying  them,  caused  by  his  negli- 
.  gence   or   fault,  (ys) 

4.   ot'  TBAHSBHlPFIIia  THB   GOODS   &KI>  FoBWAftDIira  THEM   IK  OTHBB   VsSSKLS. 

We  have  seen  that  although  the  ship  has  no  lien  on  the  cargo 
for  payment  of  freight,  until  that  be  earned,  the  ship  has  a  lien 
on  the  cargo  once  shipped  on  board,  grounded  on  the  right  of  the 
ship  to  carry  it  to  its  destination  and  thus  earn  the  freight  Nor 
is  this  right  lost  by  circumstances  which  would  cause  great  delay, 

(f )  Salmon  Fall«   Co.  v.  Bark  Tangier.  EllU  &   B.  477,  Doto,  36  Ene.  L.  t  Eq. 

21   Law  Hep.  S;   Goddsrd  d.  Bark  Tan-  337;   Broatiseau  v.  Ship  Hudson,  II  L». 

Ei^r,  31    Law  Rep,  la.     This   oue  Uld,  Aa.  437;   Bark  Col.  Ledjard,  Spraj^e, 

(liat  a  delivery  on  FutDajwM  not  good,  MO;  Baxter  D.Leland,  Abbott,  Ailm.34S: 

boc  this  vaa  reversed   by  the    SapreniB.  1  Blatcbf.  C.  C.  M6. 

Coart.     Richardson  c.  Goddaxd,  33  How.  (i-)  AUiod  v.  Herring,   II   Exch.  833, 

3B.  SB  Eng.  L.  k  Eq^  475. 

(w)  Price    n.   PoweU.  8   Comnt.   333;  M  Brasa  u.  Majtland,  6  Ellbft  B.47D, 

Segnra  D.  Reed,  a  La.  An.  G95 ;   Nurthem  se  Eng.  L.  &  Eq.  331. 

e.  WiUiama,  B  La.  An.  578.  (vf)  Levois  v.  Oale,  17  La.  An.  303. 

(r)  See  The  HuntreBS,  Daveis.  82.  (.»i)  Van  Bnakirk  v.  RoberM,  31  N.  Y. 

(iB)  Gillespie  d.    ThompBon,   died   6  «6a 
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or  dimiautioD  of  value ;  (2)  bub  ii  the  lien  of  the  ship  upon  che 
goods  is  only  for  the  purpose  of  earning  freight,  the  shipper  may 
at  any  time  reclaim  his  goods,  by  paying  the  full  freight  which 
would  be  earned  upon  them,  (a)  The  authorities  are  very  strong 
and  decisive  that  the  ship-owner  need  not  deliver  the  goods  at 
any  intermediate  place,  although  he  is  there  with  his  ship  dam- 
aged, and  the  caigo  damaged,  and  long-continued  and  extensive 
i«pairs  are  required  for  either  or  both.  Because  he  may  remain 
there,  and  make  the  repair,  and  then  complete  his  voyage,  and 
earn  all  his  freight  (6) 

But   he   may   and   usually   does   send   the   cargo   forward   in 
another  ship  to  its  original  destination,  and  thus  earn  full 
freight  (e)    •  And  undoubtedly,  to  some  extent,  thus  to   "298 
transship  the  cargo -is  his  duty  and  obligation;  although 
that  duty  in  this  respect  is  not  easily  or  distinctly  defined  {d) 

If  he  sends  the  goods  on,  and  pays  the  expense  of  sending  them 
on,  he  may  charge  the  consignee  with  the  expense  of  transship- 
ment. As  soon  as  an  exigency  requiring  transshipment  occurs, 
it  gives  the  master  authority  to  act  as  agent  of  all  parties  inter- 
ested, whether  owners,  or  freighters,  or  insurers ;  and  makes  it 
hifl  duty  to  do  the  heat  he  can  for  them  all  And  the  rule  ia 
nsoally  stated  to  be  this :  that  the  master  must  then  transship  if 
he  con,  and  may  claim  his  whole  freight,  and  charge  the  excess 
of  the  cost  of  transshipment  to  the  shipper  of  the  goods.  So  that 
if  it  cost  the  master  no  more  to  transship  them  than  it  would  to 
have  carried  them  himself,  the  shipper  pays  no  more  than  the 
^hole  freight  (e)  If  the  master  must  pay  for  the  freight  onwards 
more  than  the  whole  freight  the  owners  are  to  receive  for  the 
whole  voyage,  he  no  longer  acts  as  their  ageut,  because  they  have 

(t)  Tindal  v.  Ta7lor,  4  EUii  ft  B.  319,  M.  Ina.  Co.  3  Pick.  I(M ;  Tronsoa  r.  Dent, 

SB  Eng.  L.  &  Eq.  310 ;  Clenuon  v.  David-  8  Moore,  P.  C.  4ld,  36  EDg.  L.  &  Eq.  41 ; 

•on,  a  Binn.  39S;  M'Oaw  v.  Ocean  Ina.  Notan  v.  Hendereon,  L.  K.  5  Q.  B.  346; 

Co.  S3  Pick.  405  ;  Lord  d.  Neptune  Ini.  L.  R.  T  Q.  B.  335. 

Co.   10  Graj,  109;    SmaU  v.  Moatea,  S         (c)  Luke  a.  Lyde,  3  Barr,  eS3,SS9; 

Buig.  574.  Roeetto  c.  Goraey,  11  C.  B.  176,  7  Eng. 

(a)  Palmst  v.  Lorillud,  16  Johot.  348,  L.  &  Eq.  461. 
SSS;  Jordan  o.  Warren  Ina.  Co.  1  Story,         (d)  See  cases  iHpra,  alHo  Schieffelio 

343. 354 ;  H'Gaw  n.   Ocewi   Ins.   Co.  33  t>.  N.  Y.  lot.  Co.  9  Johns.  SI  ;  Searte  b. 

Pick.  405;  ShipCoD  d.  TborotoD,  S  A.  &  Scovell,  4  Johns.  Cb.  318;  Treadwell  u. 

E.  314  ;  Gibbs  r.  Gray,  3  H.  &  N.  93,  40  Union  Ini.  Co.  6  Cow.  370 ;  Hugg  it.  An< 

Eds.  L.  &  Eq.  531  ;  Tindal  a.  Tajlor,  4  gosta  Ins.  &  Banking  Co.  7  How.  609; 

EUu&B.  319,  38  Eng.L.  &  Eq.  SIO.  Whitney  o.  N.  Y.  fliem.  Ins.  Co.  18  Johns. 

lb)  See  cases  cited  in  preceding  note;  308;  Bryant  r.  Commomrealth  Ina.  Co.  S 

■lao  The  Brig  Collenberg.  1  Black,  170  ;  Pick.  13a 

Herbert  b.  Haltett,  3  Johns.  Cas.  93  ;  Gri*-  [t]   See  Shipton    v.  Thornton,  S  A.  & 

Woldv.N.  Y.los.  Co.  I  Jobas.305;  S»ltna  E.3U;  Rosetto  n.  Gnrney,  llC.B.17^ 

r  Oceaui  los.  Co.  14  Jobna.  138;  Ellia  v.  7  Eng.  L.  &  Eq.  161 ;  Gibba  d.  Gist,  8 

WiUard,  SSeU.  539;  Cluk  c.  MiMi.  F.  &  U.  & -V.  33, 40  Eng.  L.  &  £q.  531. 

407 


)vGoo<^lc 


*  299  THE  LAW  OF  OONTBACTS.  [BOOK   m. 

no  iDtereet  in  the  tranasfaipment,  but  as  tlie  agent  of  the  Bhippers 
whose  gooda  he  f  orwarda.  («e) 

If  he  ia  able  to  transship  and  will  not  do  so,  the  shipper  is  cer- 
tainly entitled  to  his  goods  without  making  any  payment  of 
freight;  because  until  the  whole  freight  be  actually  earned,  the 
master  has  no  lien  on  the  goods,  and  no  right  whatever  to  retaia 
them,  except  for  the  purpose  of  earning  his  freight.  (/)  But 
instead  of  transshipping  he  may  tender  the  goods  at  the  interme- 
diate  port  to  the  shipper.  If  the  shipper  accepts  them,  he  must 
then  pay  the  freight  to  that  place,  or  pro  rata  itinerit.  (g)  But 
be  may  refuse  to  accept  them,  for  he  is  under  no  obligation  to 
accept  them  until  they  have  reached  their  destination.  And  if 
he  thus  refuses  them,  he  leaves  the  master  to  his  duties  and 
obligations. 

Between  these  antagonistic  rights  and  obligations  neither  the 
law  nor  mercantile  usage  ia  yet  certain ;  and  even  if  they 

•  299    were  •  so,  it  is  obvious  that  the  great  variety  of  circum- 

stances would  present  much  diSBculty  in  the  application 
of   any   rules. 

Perhaps  the  most  difficult,  as  well  as  the  most  important  of 
these  questions  is  as  to  what  constitutes  a  sufficient  acceptance 
of  the  goods,  by  the  shipper,  at  an  intermediate  port  It  was 
once  held,  that  any  acceptance  imposed  upon  him  the  duty  of 
paying  freight  pro  rata,  (h)  It  seems  now  to  be  the  law,  that  the 
acceptance  must  be  voluntary;  that  is  to  say,  if  the  goods  or 
their  proceeds  are  thrown  upon  him  without  his  action,  or  if  the 
possession  of  the  goods  be  forced  upon  him  by  circumstances' 
which  constitute  a  strict  compulsion,  and  leave  him  no  alterna- 
tive, he  thereby  incurs  no  obligation  to  pay  any  freight  (t)* 
Thus,  where  a  vessel  was  captured  and  the  goods  condemned, 

«bo  Unitsd  Ina.  Co.  v.  Lenox.  I  Jofans. 
Cb&  STT;  Wllliuiu  v.  Smith,  S  CiiueR, 
13 ;  RobinsoQ  v.  Har.  Ids,  Co.  i  Jofana. 
if)  Hnnter  b.  Prfiuep,  10  Gait,  SM;  333. 
PortlAod  Bank  b.  Scabbs.  6  Xaaa,  «33 ;  (i)  Liddard  v.  iMpta,  10  Eut,  6SS; 
Adanig  b.  Hanght,  U  Texas,  S43  ;  Welch  Cook  i>.  Jeaninga.  7  T.  B-  381  ;  MoUoj  ». 
B.  Hklu,  e  CuwBD,  504 ;  Armroyd  c.  UnioD  Backer,  i  East,  316 ;  Vlierboom  n.  Chap- 
Itu.  Co.  3  Bian.  437.  man,  13  M.  &  W.  S30;  Gaze  n.  Bait,  Ina. 

Ig)  Lake  r.  Lyde,  2  Butt.  SSa,  889;  Co  7  Ciaoch.  358;  Col.  Ins.  Co.  o.  Cat- 
Pariona  n.  Hardy,  U  Wend.  319;  Ro>-  leU,  13  Wheat.  383;  The  Nathaniel 
eiteT  B.  Cheater,  1  Dong.  Mich.  IM ;  HtiDt  Hooper.  3  SaniDer,  54S.  See  Metcalfe  b. 
t>.  HaskeU,  34  Me.  339 ;  Forbes  d.  Rice,  3  Britannia  Iron  Worka,  1  Q.  B.  D.  613 ; 
BreT.  363.  3  Q.  B.  D.  433. 

(A)  Lnke  f.  Ljde,  I  Borr.  S83.    See 

1  Ad  examination  and  acceptance  of  a  portion 
coniUtute  an  acceptance  of  tbe  leaidoa.    Schea  e. 
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excepting  tlioM  of  &  certain  shipper,  and  the  master  sold  his 
goods,  and  claimed  to  deduct  from  the  proceeds  either  the  whole 
freight  OD  those  goods,  or  a  pro  rata  freight,  it  was  held  that  no 
freight  was  due.  (j)  So,  where  a  vessel  was  captured  but  not  con- 
demned, and  the  supercargo,  acting  for  the  best  interests  of  all 
concerned,  sold  the  goods  and  received  their  proceeds,  it  was  held 
that  no  freight  was  due.  (k)  Nevertheless,  Mr.  Justice  Story,  in 
an  important  case,  held  that  to  be  a  voluntary  acceptance  b;  the 
owners  which  he  still  declared  to  be  "  a  reluctant  acquiescence 
forced  upon  them  by  an  overruling  necessity. '  (/) 

Nor,  when  it  is  certain  that  pro  rata  freight  is  due,  is  it  quite 
certain  by  what  rule  it  should  be  calculated.  One  way  would  be 
to  estimate  it  geographically,  or  so  much  per  mile  or  league,  of 
what  has  been  done  ont  of  all  the  miles  or  leagues  of  the  whole 
voyage,  (m)  The  other  way  is  to  estimate  it  in  a  pecuniary  way, 
by  the  cost  of  bringing  the  goods  so  tar  and  the  cost  of 
sending  *  them  the  remainder  of  the  distance.  In  thia  "  300 
country  we  think  this  latter  method  prevails,  (n) 

We  have  considered  the  rights  and  duties  of  ships  as  common 
carriers  in  the  chapter  on  Bailments. 

C  —  Of  the   Use  of  the   Vetsel  hy  Hirers  or  Charterers. 

1.      How    CHtETBS-FASTtBi    «BB    XADB. 

An  owner  of  a  ship  who  lets  it  to  others  for  them  to  use  does 
so  by  an  instrument  called  a  charter-party.  This  instrument  is 
of  constant  use  and  of  great  importance.  Printed  forms  are  in 
general  use ;  but  it  is  quite  common  to  vary  those  forms,  and 
modify  their  provisions,  or  add  any  which  the  parties  may  choose 
to  agree  upon.  Nor  do  we  know  of  any  rule  of  law  in  this  coun- 
try, requiring  that  such  a  bargain  be  evidenced  by  a  written 
document,  (c)  But  where  the  charter-party  is  in  writing,  parol 
evidence  is  not  admissible  to  vary  its  terms,  (p)  And  any 
material  alteration   or  addition  to  it,   not  made  by  consent   of 

( )')  Sampajo  d.  Salter.  1  Mason,  43.  (n)    Coffln  v. 

(i)  Hartin  n.  Unbn  Inn.  Co.  1  Wash.  Se«  Robinaoa  ti 

C.  C.  530.    See  also   Mar.   Idb.   Co.   b.  323. 
United  luiL  Co.  9  John*.  186;  Armroyd         (o)  See  Targard  v.  Lorinfr,  16  Man. 

V,  Uoion  Ina.  Co.  3  Binn.  4.17 ;  Callender  336:  Penr  v.  Itaborue,  5  Pick.  42S ;  Mne- 

c  lni.  Co.  of  N.  A.  S  Binn.  528 ;  Gray  b.  gridge    ir.    Eveleth,    3    Met.    S36  ;    The 

Wain,  a  8.  &  R.  329:  Caze  v.  Bait.  Ins.  Pbelw,  Ware,  363;  Swanton  a.  Reed,  35 

Co.  7  Cranch,  358.  Me.  176. 

(0  The  Nathaniel  Hooper,  8  SnnineT,         {p)  The  Eli  Whitner,  1  Blatchf.  C.  C. 

^t*.  360 ;  Pitkin  v.  Btaineid,  S  Conn.  451. 

(■)  Ldke  r.  Ljde,  3  Bnir.  888. 
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both  parties,  will  make  it  null  and  void,  even  without  fraud,  (q) 
This  rule,  as  to  evidence,  should  be  remembered;  because  any 
stipulation  previouslj  agreed  upon  by  the  parties,  but  not  con- 
tained in  the  charter-party,  will  be  in  general  regarded  as  waived, 
and  therefore  of  no  force,  (r)  It  would  seem  by  recent  authorities, 
that  a  charter-party  is  not  a  conveyance  within  the  meaning  of 
the  act  of  1S50,  (s)  requiring  registration ;  {t)  and  in  point  of  tact 
we  suppose  a  charter-party  is  seldom  registered. 

A  charter-party  used  to  be  sealed  in  England ;  but  is  not  now 
generally  there,  and  very  seldom  has  it  a  seal  in  this  country. 
Nor  is  any  advantage  gained  by  a  BeaL(u) 

*S01  ■!.      Or  TUB    DlFFBRBNT   KlHIM   OP  CatKTIX-pABTlBS. 

A  mere  agreement  hereafter  to  make  a  charter-party  is  not  a 
charter-party,  although  it  might  be  enforced  so  far  as  to  permit 
damages  to  be  recovered  for  a  breach  of  it  But  if  the  agree- 
ment contains  all  the  terms  and  provisions  of  the  instrument, 
and  appears  to  have  been  regarded  and  treated  by  the  parties  as 
a  charter-party,  it  would  be  received  by  the  court  aa  evidence  of 
a  charter-party,  which  had  been  made  but  not  written. (t)  If 
the  charter-party  is  signed  by  an  agent  purporting  to  be  such,  as 
"  A  by  B,  agent,"  the  agent  is  not  liable  on  the  charter-party, 
although  bis  principal  residus  out  of  the  country,  (w)  The  char- 
ter-party might  provide  and  express,  that  the  charterer  hired  the 
whole  ship,  and  took  it  absolutely  into  his  own  possession,  and 
manned,  equipped,  furnished,  and  controlled  her,  during  a  certain 
period,  or  for  a  certain  voyage.  This,  however,  is  very  unusuaL 
Generally,  the  charterer  hires  merely  the  carrying  capacity  of  the 
ship,  leaving  the  owner  to  hire  the  master  and  men,  and  to 
remain  in  possessiou  of  so  much  of  the  ship  as  is  necessary  for 
their  accommodations,  and  for  the  stort^  of  sails,  provisions, 
etc.(x)  As  a  general  rule,  the  party  that  mans  the  vessel  is 
considered  as   in   possessioa  (y) 

(9)  City  of  BoaUiD  V.  BeaBon,  IS  Cosh.  The  Sch.  Tribmie,  3  Somner,  149  ;  Hon- 

61  ;  Croockewit  a.   Fletclier,   1  H.  4  N.  ley  0.  RuBh,  cited  7  T.  B.  209;  Pickering 

S93  ;  40  Eng.  L.  &  Eq.  415.  ■>.  Holt,  6  Greeol.  160 ;  Andrewg  b.  Eotes, 

(r)  JUn&rd  v.  Sampson,  S  Kem.  561,  a  Fairf.  267;  New  Eng.  Ins.  Co.  0.  De 

2  Duer,  286.    See  Almgren  n.  Ducilh,  1  Wolf,  8  Pick.  56 ;  Briatow  v.  Whitmore, 

"  "  "  a.  Johns.  Ch.  96,  107. 

1  Luge,  (f)  The  Sch.  Tribane,  3  Suraaer,  144. 

-nu.  See  rUo  Lidgecc  d.  Williams,  4  Hare,  46S. 

(()  RnckiDMa  v.  Mott,   16  Law   Rep.  (w)  Bta;  c.  Kettell,  1  Alleo,  SO. 

397;  Hill  D.  The  Golden  Gate,  1  Newb.  (zl  See  Almgren  v.  DutUh,  I  Seld.  aS. 

Adm,  SOB,  (y)  Palmer  v.  Grade.  4   Wasb.  C.  C. 

(u)  For  the  effect  of  a  chartei-party  1 10 ;  Harcardier  v.  Chesapeake  Idi.  Co.,  S 

nnder  eeal,  see  Hnirj  e.  Hurry,  3  Wash.  Cranch,  39 ;  The  Sch.  Volnnteer,  I  Snin- 

0.  C.  145;  Ward  v.  Green,  6  Cow.  173;  ner,  5M;  Logi  of  Mahogany,  2  SnmneT, 
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The  master  may  hire  the  vessel  as  well  as  a  strangar.  He  may 
agree  either  to  pay  a  certain  sum,  or  to  take  the  vessel  on  shares ; 
and  generally  now,  when  a  master  hires  a  vessel  he  takes  it  upon 
shares,  and  is  then  considered  as  having  the  entire  control  and 
possession  of  the  vessel  (s)  Xor  is  there  any  difference  between 
a  fishing  voyage  and  any  other  in  thia  respect  (a) 

*  So,  too,  one  part-owner  may  hire  the  vessel  from  the  '  302 
others ;  and  generally,  if  there  be  a  charter-party,  whether 
the  charterer  be  the  master,  or  a  part-owner,  or  a  stranger,  or  the 
government,  (b)  the  rights  and  obligations  of  the  parties  will  be 
the  same,  and  the  general  inles  respecting  chartsr-partiea  will 
apply. 

8.    Of  the  FKOviBtoMS  of  a  Chiribb-Partt. 

A  charter  may  be  for  one  or  more  voyages,  or  for  a  time  cer- 
tain i  (c)  or  without  limitation  of  time,  and  then  there  is  by  law 
a  limitation  of  time  for  a  reasonable  term ;  and  such  a  charter- 
party  would  be  determinable  by  either  party  after  reasonable 
notice,  (d) 

The  charter-party  should  express  the  burden  of  the  ship  cor- 
rectly. A  wilful  misstatement  by  the  owner  would  be  a  fraud, 
which  might  entirely  avoid  the  contract  And  in  no  case  would 
the  owner  be  permitted  to  profit  by  his  fraud,  (e)  But  the  char- 
teier  ia  held,  although  the  burden  be  stated  erroneously,  if  the 
error  were  innocent  (/) 

The  owner  usually  stipulates  that  the  ship  ia  sound,  stanch, 
and  seaworthy ;  that  he  will  keep  her  in  repair,  perils  of  the  sea 
excepted,  and  victual  and  man  her ;  but  if  these  obligations  were 
not  expressed,  the  law  would  impose  them  ou  the  owner,  (g)  •    For 

iS».    It  mm  formerij  ield,  that  if  the  ifi,   40    Eag.    L.   &    Eq.   306;    Trinity 

I'oarter-pulT  contaiDM  wordB  of  demise,  Honsa  v.  Clark,  4  M.  &  8,  388. 

(be  poMcsuon  pagxed   to   tbe  clmrterer,  M  Hnveluck  v.  Gedi)e«,  10  East,  S55; 

oatwithMandiDg  other  provisioaa   ia   the  McGilTerjr  v.  CBpeu,  7  Gray.  bii. 

iiutnimeiiC  iniron^tent  with  this  Boppo-  (d)  Cutler  v.  WiiisoT,  6  Pick.  S39. 

rition.     HnttOD   o.    Bragg,    T    Taunt.    t4,  le)  Jobuaon  v.  Miln,  U  Wend.  19S. 

Bat  this  caae  ia  not  now  law.     Cbriutie  (/)  Hnuter  u.  Fry,  2   B.  &  Aid.  4SI ; 

a.  Lewia,  a  Brod.  &  B.  410 ;   Mooe  n.  Gro-  Barker  v   Windle,  6  Ellis  &  B.  6T5 ;  Aah- 

raimaii,  I  Cnnch,  £14.  baruer  v  Balcben,3  Seld.  262;  Thomas  b. 

(i)  Webb  n.  Peirce,  lCDTtia,C.C.  104;  Clarke,  9  Stark.  450;  Leeraing  v.  Su^th, 

Thomaa  c  Osboni,  19  How.  2i ;  WJIliamr  in  Q,  B.  275  ;  Gwillim  a.  Daniell,  2  Crorap. 

e.  Williams,  33  Maine,  17 ;  Cntler  v.  Win-  M.  &  It.  61 ;   Pembroke  Iron  Co.  v.  Pai- 

M>T,6  Pick.  335.  boob,  5  Gca/,  ^89;  Hnrst  n.  Usbome,  18 

(a)  HbtO  e.  Snow,  a  CnrtiB.C.  C.  lOa.  C.  B.  144. 

Sm  Uardiag  v.  Soother,  12  CoBli,  807.  (a)  PatiuUD   D.   Wood,  3   HaBS.  4SI ; 

(j>)  FletcheT   v.   Braddick,  5   B.  &  F.  Ripley  b  gcaife,  5  B.  &  C.  167j  Kimball 

183;  UodgUnion  b.  Femie,  2  C.  B.  (v.  e.)  b.  Tucker,   10  Masa.   192;  Goodridge  i*. 
Lord,  to  Maw.  483,  486. 

'  Where  the  owner  of  a  venel  cbartere  her  there  ariBSB,  in  the  absence  of  expnM 
ptDvinon,  an  implied  warranty  of  seaworthinesa,  covering  defects  Imown  and  ookuowB, 

HI 


jiGooi^lc 


*  808  THB  LAW   OP  CONTRACTS.  [BOOK   III. 

anj  breach  of  this  contract,  the  chsrterei  has  his  remedy ;  and  if 
unable  to  use  the  vessel  in  the  manner  proposed,  he  is  not  bonnd 
to  pay  any  part  of  the  charter  money.  (&) 

The  charterer  may  agree  to  pay  a  gross  sum  for  the  use  of 
the  ship,  or  so  mach  a  ton  for  the  tonnage  stated,  or  so 
'  303  *  much  a  ton  for  the  cargo  she  proves  to  be  able  to  carry ; 
or  so  much  by  the  bale,  and  in  this  case  it  is  usual  to  stipu- 
late that  not  less  than  so  many  shall  be  sent 

If  the  charterer  agrees  to  pay  by  the  actual  ton,  and  to  Gil  the 
vessel,  he  must  pay  for  all  of  her  burden  which  he  fails  to 
occupy  ;(t)  and  this  is  called  '  dead  freight  '  But  be  may  load 
her  entirely  with  the  goods  of  others,  or  fill  with  them  the  space 
he  does  not  himself  use.  If  the  stipulation  is  for  so  much  a  ton, 
it  should  be  stated  whether  the  ton  is  legal  custom-house  meas- 
urement, or  a  ton  of  actual  capacity ;  for  these  may  differ  widely. 

If  a  charterer  cannot  fill  the  vessel,  the  master  being  abroad 
may,  if  not  prohibited,  take  in  for  the  benefit  of  the  charterer 
the  goods  of  others.  (;') 

The  charter-party  usually  provides  that  the  owner  binds  the 
ship  and  freight  to  the  performance  of  his  part  of  the  bargain, 
and  the  shipper  binds  the  cargo  to  the  ship  for  his  perfoi 


An.  6U  ;  Chriitie  u.  Trott,  SS  Bng.  L.  &  ( j)   Hecluher  v.   HcCraa,   31   Wend. 

Eq.  aea  ;  Putnam  v.  Wood,  3  Man.  IBl ;  30i ;  Aihbunier  a.  Balchen,  3  Sold.  26S ; 

The  Bark  Gentleman.  Olcott,  Adm.  110,  Bhannon   v.   Comitock,   31    Wend.  45T  ; 

1  Blatch.  C.  C.  196  ;  Worms  i:.  Storey,  11  Ciabtree  v.  Clark.  Spragne,  3IT  ;  Clarke 

■"--■-   ■"■'  V.  Ciabtree,  3  CurtU,  C.  C.  87  ;  Wilson  c. 

_        .,   _   _  Hicks,  *0  Eur.  L.  4  Eq.  611]  Baile;  c. 

Thompson  u.  laglis,  3  Camp.  428;  Dnffle  Damun,  3  Gray,  9». 

Kopit«B  V.  Wilson.  1  Q.  B.  D.  377 ;  Steel  n.  State  Line  S.  S,  Co.  3  App.  Cas.  87  ;  Tba 
Gleufrnin,  10  P.  D.  103;  Work  v.  Leathers,  97  U.  S.  379;  Cann  v.  Conelj,  11  Fed. 
Rep.  747.  This  implied  wamnty  attaches  at  the  beginning  of  the  vovage  with  the 
CJiigo  on  boaril ,  and  is  broken  bj  nnseawonhiuew  at  Chat  time,  thoagli  cbe  vessel  ia 
seawoithj  at  the  pl&ce  and  time  of  Inadinfj.  Cohn  r,  l>svidH)n,  2  Q.  B.  D.  455, 
Where  a  particular  kind  of  goods  ue  mentioned  in  the  charter-part},  the  veasel  is 
impliedly  warranted  as  fit  to  carry  that  kind.  Stanton  n.  Kichardson,  L.  K.  7  C.  P. 
431,  L.  K.  S  C.  P.  390;  The  Liuia  W.  Virden,  8  Fed.  Rep.  694.  There  is  also  an 
implied  warranty  that  the  chartered  vessel  will  proceed  on  her  course  withont  nu- 
teasonable  delav.  Stanton  e.  Richardson,  tupra  ;  Jackson  v.  Union,  &c.  Ins.  Co..  L.  R. 
IOC.  P.  135;  aiid  withoat  deTtation.  Dana  it.  Garrett,  6  Bing.  1,  Bat  a  deviation 
to  save  life  is  allowable.     Scaramanga  v.  Stamp,  4  C.  P.  D.  316. 

It  is  often  a  ditHcnlt  qaesCion  to  determme  whether  words  of  desrription  in  a 
chanar-porty  are  to  b«  treated  as  amounting  to  a  warranty.  In  Corkling  r.  Massey, 
L.  R.  S  C,  P.,  the  vessel  chartered  was  described  as  "expected  in  Alexandria  abont 
Dec.  IS,"  and  it  was  held  that  this  waa  a  warranty  that  she  should  arrive  at  about 
that  time,  and  that,  therefore,  the  charterer  might  lue  the  owner  if  she  did  not.  So 
the  deacription  "  leaving  Genoa  in  a  few  days  "  was  held  a  warranty  in  Gray  ti.  Hoote, 
87  Fed,  Kep.  366.  See  also  OlliTe  ■>.  Booker,  1  Kx.  416 ;  Oliver  v.  Fielden,  4  Ex.  135. 
A  statement  in  a  chfuter-partj  that  a  vessel  is  of  a  particnlar  clasa  is  not  a  coatinuiiig 
warrantv,  but  applies  only  to  the  clasdflcation  at  tbe  time  the  charter-party  is  made. 
French  v.  Newgaas,  3  C.  P.  U.  163. 
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of  the  contract  If  there  be  no  such  stipulation,  the  law-mer- 
chant implies  this  mutual  obligation,  equally  whether  the  coe- 
teact  be  by  bill  of  lading  or  by  charter-party.  (A)  If  the  owner  is 
in  possession  and  the  charterer  owes  the  owner  for  the  carriage 
of  the  goods,  the  owner  has  a  lien  on  the  goods  for  the  freight.  (/) 
If  the  charterer  carries  the  goods  of  others,  and  they  are  to  pay 
him  for  carrying  them,  he  has  his  lien  on  the  goods  for  bis 
freight.  ()n)  But  in  respect  to  these  liens  the  parties  may  stipu- 
late as  they  wilL 

If  a  voyage  for  which  the  vessel  is  chartered  be  a  voyage  out 
and  home,  a  question  may  arise  whether  any  freight  is  due  if  the 
voyage  out  is  safely  completed,  and  the  ship  is  lost  on  her  return 
voyage.  The  parties  may  stipulate  as  they  will  on  this  point. 
If  there  are  no  express  stipulations  in  the  contract,  the  ques- 
tion will  be  determined  by  what  the  law  shall  understand 
*and  construe  the  contract  which  they  have  made,  to  *304 
mean  and  to  be  in  this  respect  But  there  is  a  tendency 
in  the  courts  to  construe  the  voyage  out  and  the  voyage  home  as 
distinct  voyages,  (n) 

i.  Or  Lat  Datb  Ajrt)  Dbkdkraob. 

A  charterer  is  usually  allowed  so  many  days  for  loading,  and 
eo  many  days  for  unloading  the  ship.  These  days  are  called 
Lay  Days.  They  are  a  part  of  the  voyage,  and  belong  to  the 
charterer.  The  phrase  used  is  sometimes  "  runnitig  days, "  or 
"  working  days,'(o)  or  merely  "  days.  "  This  last  term  would  be 
construed  to  mean  "  running'  days,  (p)  and  not  "  working  days, ' 
unless  some  usage  to  the  contrary  were  proved,  {q)  ^ 

The  contract  also  usually  provides  that  he  may  detain  the  ship 

U)  TheBngCasco.  Daveis,  1B4.  a   93S;Peiiover  t>.    Hallett,   IS  Johtu. 

(/)  ClarluoD  V.  Edea,  4    Cowen,    470;  333. 
Bngglea  e.  Bnckoor,  1  i^{iie,  C.  C.  SSB.  (a)  Brooks  i>.  Mintnrn,  I  Csl.  4Sl. 

(w)  LaDder  v.  Clark,  1  Hall,  3S5.  (;i)  Brown  v.   Johnson,   10   M.  &  W. 

(r)  MackMllf.  SimoDd,  !  CMttj,  666;  331 ;  Brooks   n.    Mintani,    I    Cal.    481; 

Bnjwn  V.  Bant,   11   Mas*.   49;  Lucke  b.  Cochran  r.  Retberg,  3  Esp,  121. 
Swan,   13    Mass,   7G.    In   the   foUowing         <a]  Where  the    law    of   the    coontrr 

ca*e*  the  lojage  has  been  hrld  to  be  en-  prohibita  working  on    Sundays   or  boli- 

tiie.    Towle  r.  Kettell,  5  Cnsb.  19;  Smith  days,  they  will  be  exclnded,    Cochran  v. 

i>.  Wil«>n,  8  East,  437;  Coffin  v.  Scorer,  Recbeig,  3  Eap.   1st.    See  also  Gibbens 

5 Han.  US;  Sweeting  «.  Dtuthex,  14  0.  c.  Baisson.  I  Bing.   N.  C.  SS3;  Field  d. 
Cbase,  Hill  &  Don.  fiO. 

"  A  charter-puty  |       -----      - 

le  ship  can  work, 
days  on  demnnage,  over  and  aboi 
■DMDt  "  working     and  not  "  mnuing  "  days, 

CoBunorcU  StMmahip  Co.  i-.  Bonlion,  L.  k.  10  Q.  B.  346.  'in  demnrrage,  a  fraction 
ol  a  day  cx/nnta  aa  a  day,  nnless  there  is  express  stipnlation  to  the  coutncy.    lb.  —  K. 

413 


„Gooi^lc 


*  304  THE  I.A.W  OF   CONTBACTS.  [BOOK  HI. 

for  more  days,  sometimea  limited  in  number,  and  fur  eaoh  of 
these  days  he  ia  to  pay  so  mnch.  What  he  paya  tor  these  addi- 
tional days  be  is  said  to  pay  for  Demarra^e.  In  ooastming  these 
rights  and  obligations,  courts  regard  not  only  the  right  of  t^fi 
owner  to  compensation,  but  the  principle  of  public  policy  whi6h 
forbids  the  vanton  and  nnnecossary  idleness  of  the  ship. 

A  delay  may  be  by  compulsion ;  aa  by  capture,  or  embargo,  or 
any  act  of  government,  or  being  frozen  up,  oi  any  absolute  disa- 
bility of  the  chaitcrer,  or  of  the  consignee,  which  he  cannot  pre- 
vent The  question  arises,  whether  such  a  delay  gives  to  the 
owner  a  claim  for  demurr^a  This  question  cannot  certainly  be 
answered  on  authority,  as  the  cases  are  in  conflict  We  think, 
however,  the  better  rule  to  be,  that  ancb  a  detention  gives  the 
owner  such  a  claim,  and  that  it  is  not  confined  to  a  voluntary 
detention,  (r) ' 


(r)  A  dela/  by  captare  or  comptdsion  359;  8.  c.  IS  Gut.  IT9;  Benson  v.  Bltmt, 

wu  once  regaided  u  giving  do  claim  fOr  1  Q.  B.  STO;  T&ylor  v.  Clay,  9  Q.  B.  713. 

demurrage.     DoogUa  v.  Mood;,  9  Mbm.  At  b;  boet,  BureC  v.  Datton,  4  Cftmp. 

S5S.    See   DoS  e.   Lawrenca,   3    Johns.  333,  —  tide,    CleDdaniel   v.    Tackeman, 

Caa.  16i.    But  now  the  role  we  ma  to  he  1 7  Barb.  184;  Brown*.  Ralston,  4  Rand. 

that  the  consigneee  ihall  pa;  demurrace,  &04,  9  Leigh,  533,  —  any  act  of  govem- 

although    not    to    blame,    provided   the  ment,    Beney  i'.  Etbdb,  4  Camp.   131 ; 

ownerlie  not  in  fault.     Leer  i>.  YUee,  3  Hill  r.  Idle,  id.  327 :  Bright  v.  I'iige.  3  B. 

Tannt.  3S6  ;   Harman  d.  Gandolph,  Holt,  t  P.  395,  n. ;  Brooka  v.  Miolarn,  1  Cal. 

If.   P.  3Si  BandaU  v.  Lfocb,   a  Camp.  4B1;  Barker  ■.  HodgiOD,  3  H.  &  S.  867. 

'  "  In  relation  to  the  time  for  nnloading,  three  forma  of  oharter-partiee  are  in  com. 
moD  use.  One  form  apeciflea  a  limited  period  of  days  or  other  time  within  which  the 
loading  ia  to  be  completed ;  and  nnder  that  form  it  ia  settled  law  that  the  charterer 
muat  pay  for  a  detention  by  a  strike  or  otherwiae  beyond  that  period,  nnlesa  a  differ- 
ent intention  has  heen  expressed,  or  the  detention  is  the  fanlt  uf  the  ahip-owner  bim- 
■elf  or  of  persons  for  whose  condnct  he  is  to  be  held  reaponaible.  Budgett  v.  Binning- 
ton,  [IS91]  1  Q.  B.  35 ;  Porteoa  d.  Watney,  3  Q.  B,  D.  at  p.  S43 ;  Thila  o.  Brers,  1  Q. 
B,  D.  344  ;  Postlethwaite  v.  Freelaod,  5  App.  Cas.  599.  Another  form  is  silent  aa  to 
the  time  in  which  the  nnloading  is  to  be  completed ;  and  under  that  form  it  teems 
eqnally  settled  that  the  charterer  is  bonnd  only  to  reasonable  despatch ;  and  this  haa 
been  held  by  the  conrt  of  appeal,  in  Hick  c.  Ko^ocanacbi,  [1891]  S  Q.  B.  636,  following 
Ford  D.  Coleaworth,  L.  R.  5  Q,  B.  944,  to   mean  not  that  the  charterer  most  unload 


within  a  time  which  would  be  reasonable  nnder  ordinary  circa m stances,  but  only  that 
he  must  use  proper  diligence  nnder  the  actuil  circnmatonces  ;  and  he  is  tberefore  not 
liable  for  delay  by  a  strike  nnleas  the  strike  is  attributable  (o  his  own  default :  compare 
Postlethwaite  a,  Freeland,  5  App.  Cas.  at  p.  60S.  The  third  form  fixes  a  limit  of  time 
not  directly  bat  bysome  modeof  reference  to  the  custom  of  the  port  of  discharge;  and 
under  this 'form  it  hna  been  decided  in  Postlettiwaite  c.  Freeland,  4  Ex.  D,  155;  SApp. 
Caa.  539,  that  the  period  ao  indicated  ia  not  neceasarily  the  cnstomary  time  under 
ordinary  circnmatancea,  and  that  impedimenta  arising  in  the  particnlar  case  from  or 
ont  of  the  cnatom  or  practice  of  the  port  which  the  charterer  could  not  have  overcome 
fa;  reaaonable  diligence,  may  or  onght  to  be  taken  into  consideration  in  his  favor.  In 
the  present  case  the  charter-party  appean  dearly  to  be  of  the  third  kind.  The  ex- 
pression is  '  to  be  discharged  with  all  despatch  as  enatomary.' "  Per  Wright.  J.,  Castl«- 
nte  S.  S.  Co.  D.  Dempsev,  [1683]  1  Q.  B.  S4.  It  waa  accordingly  he^  in  that  caae 
that  the  chortereni  were  liable  for  delay  caused  by  a  strike  at  the  port  of  diacbsrge, 
bnt  not  for  delay  caused  by  deli^  of  the  dock  compMiy,  which  was  hafaitnally  dOMot; 
•nd  well  known  to  he  to. 
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>S.    Or  THK  DisaoLDTtoH  or  a  Chartbb-Partt.  *305 

Charter-parties,  like  all  other  contracts,  may  be  discharged  by 
the  effect  of  their  own  terms,  or  by  the  agreement  of  the  par- 
ties ;(s)  and  s  charter-party  would  be  dissolved  by  anything 
which  would  make  the  execution  of  the  agreement  illegal,  or 
impossible.  Thus,  a  declaration  of  war  by  the  country  to  which 
a  ship  belongs,  against  that  to  which  it  was  to  go,  would  dissolve 
the  charter-party,  (t)  Whether  an  embargo,  (u)  or  act  of  nou- 
intercourse,  or  any  other  restraint  or  prohibition  («)  by  govern- 
ment, or  a  blockade  (lo)  of  the  port  in  which  the  vessel  is  lying, 
or  of  that  to  which  she  is  to  go,  (a;)  would  suspend  the  cbarter- 
partiy,  or  go  yet  farther  and  dissolve  it,  must  depend  on  the 
eharactei  of  the  detention.^  Wu  think  such  a  detention  would 
generally,  if  not  always,  suspend  it  And  if  it  were  one  which 
would  probably  continue  for  a  period  so  long  that  it  would  be 
clearly  unreasonable  to  detain  the  ship  until  the  detention  were 
removed ;  or  if,  from  the  nature  of  the  cargo,  a  shorter  detention 
would  be  likely  to  destroy  it,  or  greatly  diminish  its  value,  we 
should  say  that  this  detention  would  annul  the  contract,  (y) 

If  a  ship  and  cargo  were    captured,    and  afterwards 
restored.  *  such  capture  would  generally  only  suspend  the   *  306 
charter-party  until  the   restoration.      But  even   then  the 
detention  might  be  such,  that  from  its  length,  or  other  circum- 
stancea,  it  must  break  up  the  voyage;  and  then  it  would  annul 
the  charter-party,  (s) 

.  Mbm.  Ill;  PalmsMi.  TxirillBTd,  16  Johns. 

_  _„         -         .  15;  Com-  S48;   PMron  «.  Silvi,  I   L».  375.     horn- 

mings  V.  Amuld,  3  MsC.  4S6  ;   Howud  v.  nen  of   wM«r,  which  preveabt  A  TMsel 

HacoDdrav,  7  Urar,  Slfi.  reochitig;  her  port,  m«relj  BDapends  the 

It)  Brown  «.  DeUno,   13   Mbm.   3T0;  contract.    Sehiliui  v.  Derry,  4  Sllis  &  B. 

lUmsr  f.  Lorillnrd,  16  Johni.  US  ;  Averr  873. 

>.  Bowd«n,  b  KllisA  B.  714,  S  EUU  1  B.         {w)  Palmere.  Lorillud,  16  JohiiH.SiS; 

9U  ;  Barrick  d.  Babs,  3  C.  B.  (n.  a.)  963.  Ogdsn  v.  Barker,  IS  Johns.  S7  ;   Kichaid- 

SeealM  Enpoaito  e.  Bowden,  4EUis  ft  B.  loa  t>.  Maine  Ini.  Co.  6  Maas.  103. 
t63  T  EUis  ft  B.  7sa :   lUid  >.  Hoikint,  4         {x)  A  blockade  of  the  port  of  deitink- 

ElluftB.  979, -■)  [d.  739,  Bid.  953;  Clem-  tioD  lerminala  the    cootract.      Scott   i>. 

ODtKm  v.  BiMsig,  II  Excti.  135.  I.ibbv,  S  John*.  336 ;  The  TnCela,  6  Rob. 

(■)  OdliD  v.  liu.  Co.  of  Fenn.  S  Waah.  Adm.  177. 
C  C.  313,  317;  Hadle;  «.  Clarke,  8  T.  R.         {3)  See  The  laobella  Jacobiaa.  4  Rob. 

199 ;  M'Biide  v.  Mar.  Ina.  Co.  &  Johna.  Adm.  77. 

SOS ;   Baylies  f .  Fettjplace,  7  Man.  335 ;         (i)  It  aeenu  to  he  held  io  England,  hj 

Tonteng  b.  Habbard,  3  B.  ft  P.  391 ;  Con-  the  Court  of  Admintlty,  that  the  cntnre 

way  D.  Graj,  10  East,  536.  of  the  venel   and   Che  Dulirery   of  the 

\a)  Richanlaon   d.   Maine   Ini.   Co.   6  cargo  cerminaUs  the  contract  of  affreight- 

)  A  chaiteF-paitj  contained  thii  memorandnm ;  "  In  the  event  of  war,  blockade,  or 
piohlbitioo  of  export  preventing  loading,  this  charter-party  to  be  cancelled."  Etld, 
that  on  the  dosiag  of  the  lading  porta,  the  charter-partv  came  to  an  end  without  any 
«lectiaD  br  either  party.  Adamaun  d.  Newcnatle  Stearoa'hip  Ins.  Au  4  Q.  B.  D.  463. 
8e«G«ipel  r.  Smith,  L.  K.  7  Q.  B.  404. 
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SECTION  IV. 

07    lyCIDEKTS    OF    THE    TOTAGE. 

A.  —  Of  Lost  hy  Periit  of  the  Sea. 

QaeBtione  arisiiig  from  losses  or  injuries  by  perils  of  the  sea 
come  up  between  the  owner  and  the  insurer,  and  these  questions 
will  be  treated  of  in  the  chapter  on  Insurance.  They  are  also 
presented  for  determination  between  the  owner  of  the  ship  and 
the  freighter,  or  shipper  of  the  goods.  The  owner,  in  the  bill  of 
lading  which  he  gives,  stipulates  to  carry  the  goods  safely,  and 
deliver  them  in  good  condition,  "  perils  of  the  sea  excepted,  '  If 
therefore  a  loss  occurs  which  cannot  be  attributed  to  perils  of  the 
sea,  the  owner  is  responsible  therefor  to  the  shipper;  but  if  it 
is  so  attributable,  the  loss  rests  with  the  shipper.  It  therefore 
becomes  important  to  determine  what  are  perils  of  the  sea,  and 
for  this  we  must  look  to  the  law-merchant. 

The  meaning  and  reason  of  the  rule  thus  defining  the  responsi- 
bility of  the  owner,  are  obviously  this.  The  owner  should  be 
held  to  take  all  due  care  of  the  goods  in  his  charge,  so  long  as 
they  remain  in  his  charge.  It  follows,  therefore,  that  the  gen- 
eral definition  of  perils  of  the  sea  must  mean  all  those  maritime 
dangers  or  disasters  which  may  befall  the  goods,  and  which  ordi- 
nary care  and  precaution  cannot  prevent  (a) 

•  307        •  These  perils  are  those  which  arise  from  extraordinary 

violence  by  the  wind,  or  the  sea,  wreck,  stranding,  or  cap- 
ture by  public  enemy  or  by  pirates,  (an) 

The  vessel  must,  in  the  first  place,  be  entirely  seaworthy  in  all 
respects  and  particulars,  and  properly  navigated ;  and  it  is  not  ao 
seaworthy  or  so  navigated  unless  it  is  competent  to  encounter  or 
avoid  the  ordinary  perils  of  the  voyage. 

In  one  sense,  the  action  of  the  sea  need  not  be  extraordinary 
to  bring  a  loss  within  the  perils  of  the  sea ;  as,  if  the  ship  be 

meiit.    The  RftMhorM.  3  Rob.  Adm  101  r  Jiutloe  Stan/  made  an  olabonte  roriew 

The  Marth»,  id.  106,  n. ;   Tha  HoffnnnB.  of  the  cawa  decided  to  Che  Eogliah  Ad- 

6  id.  S31  ;  The  Lonlia,  1  Dodl.  317  ;  The  minltj,  ftnd  Md  that  the;  could  not  be 

WilelmiDa   Eleonon,  3  Rob.  Adm.  334.  coDsidoTed  ta  aothority  in  this  conutrf. 

See,  however,  the  jndgnieat  at  the  conn  See  alro  Spaflord  ».  Dodge,  14  Mmb.  66. 
in   Beale  n.  Thompaon,  3  B.  &  P.  4S8  ;         (a)  Sch.  Ree«<de,  a  Samuer,  SST,  ud 

BsimtTom  u.  Milli,  3  Esp.  36  ;   Moorton  i - 

p.   Gre&TM,  a   Camp.  637.     In   The  Na- 
thaniel Hooper,  3  Snmner,  US,  5S6,  Mi, 
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wrecked  by  a  correDt,  which  the  master  did  not  know,  and  could 
not  justly  be  regarded  as  bound  to  know,  this  would  be  a  loss  by 
s  peril  of  the  sea,  although  not  in  itself  extraordinary.  Whether 
fire,  as  between  the  owner  and  the  shipper,  is  a  peril  of  the  sea 
may  not  be  certain ;  but  we  think  that  it  is  not,  and  that'  the  car- 
rier would  by  the  uommon  law  be  responsible,  although  fire  was 
not  catued  by  the  negligence  of  the  master  ot  seamen.  (&)  But 
DOW,  by  statute  both  in  England  (c)  and  in  this  GOUQt3y,((2)  a 
oarrier  is  not  liable  for  an  accidental  fire  happening  to  or  on 
board  of  a  vessel.  The  Act  of  1851  does  not  apply  to  any  canal- 
boat,  barge,  or  lighter,  or  to  any  vessel  of  any  description  what- 
Boever,  used  in  river  or  inland  navigation,  (e)  And  it  has  been 
held,  that  a  vessel  on  Lake  Erie,  bound  from  Buffalo  to  I>etroit, 
enrolled  and  licensed  for  the  coasting  trade,  and  engaged  in  navi- 
gation and  commerce  as  a  common  carrier,  between  ports  and 
places  in  different  States,  upon  the  Lakes  and  navigable  waters 
connecting  the  same,  is  not  a  vessel  used  in  inland  naviga- 
tion. (/)  The  statute  does  not  exonerate  the  ship  for  a  loss 
by  fire  after  the  goods  are  on  the  wharf,  but  before  they  are 
delivered.  (^) 

The  destruction  of  a  ship  by  worms  would  not  be  generally  a 
"  peril  of  the  sea, '  excusing  the  owner,  because  it  must  be  known 
when  and  where  this  mischief  is  likely  to  occur,  and  then  and 
there  a  ship  should  be  protected  against  it;  as  this  is 
•generally  possible  by  adequate  precautions. (%)  So  we  'SOS 
should  say  the  owner  should  be  responsible  for  damage 
caused  by  rats  {%)  or  other  vermin.  These  are  the  principles 
applied  in  marine  insurance,  and  would  apply  equally  as  between 
owner  and   shipper. 

So,  too,  the  owner  would  not  be  responsible,  if  without  the 
foalt  of  the  master  the  goods  were  damaged  by  actual  contact 


(ft)  Horewood  f.  FoBok  I   Ellis  &  B.  v.  Salam  Itw.  Co.  a  Mhm,  430 ;  Hazard  v. 

743;   N.  J.  Steam  Nbv.  Co.  v.    Merch.  New  England  Ina.  Co.   1  Samner,  21 B,  8 

Bank,  6  How.  344 ;  Garruon  f.  MemphU  Pet.  5ST. 

Iiw^Co.  19  How.  313.  (t^  SeeHnnCer  i>.  Potts,  4  Cftmp.  203; 

(e)  26  Q«o.  3,  c  8fi ;  Honwood  n.  Ful-  Dale  tr.  Hall,  1  Wilion  281  ;  Lareroni  v. 

lok,  1  Ellis  &  B.  743.  Drary,  8  Exch.  166  :  Garrigues  b.  Coxe, 

id)  13S1,  c  43,  9  U.  S.  StMi.  It  Luge,  I  Biita.  393 ;  Aymai  b.  Astor,  6  Cow.  366. 

685.  It  is  eo  held  in  a  recent  English  caw,  in 

ie).Id.S7.  which  it   appeared   that   the   shipowner 

h  Haoi«  V.  American  Transp.  Co.  3  had  made  use  of  all  pouible  precaations 

Mich.  368.  34  How.  I,  to  prerenl  this  damage,  Kay       ""---•-- 

(o)  Salnon  Falls  Co.  v.  Bark  Tangier,    '        "       ~  " 

:1  Law  Rep.  6 ;  The  Ship  Middlesex,  id. 
4. 
{k)  Rohl  D.  Fan,  1  Esp.  449 :  Martin 


(g)  Salnon  Falls  Co.  v.  Bark  Tangier,    Law  Rep.  3  C.  P.  302 ;  iind  in  the  New 
ULawR        -     ■"     " "■      -  "      ■    •■■      "■     ■" 


Rep.  6 ;  The  Ship  Middlesex,  id.    York  CircaiC  Court  at  the  United  £ 
The  Milettu,  &  Blatchford,  3- 
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■with  sea-water ;  (j)  or  if,  a  part  of  the  cargo  being  ao  damaged, 
vapor  and  gases  arisiog  from  it  injured  another  portion.  (A:) 

Damage  caused  by  any  form  of  wreck,  as  by  the  ship  sinkiag 
or  strandlDg,  although  generally  a  peril  of  the  sea,  would  not  be 
one,  and  •therefora  would  not  excuse  the  owner,  if  it  were  the  mas- 
ter's wilful  fault  If  the  total  loss  of  the  vessel  be  inferred  by  a 
presumption  of  law,  from  the  lapse  of  a  reasonable  time  without 
her  being  heard  from,  it  will  be  a  part  of  this  presumption  that 
she  perished  through  a  peril  of  the  sea.  (l)  But  collision  (to  be 
treated  of  in  next  sub-section)  arising  from  the  negligence  of  the 
crew  is  not  a  peril  of  the  sea  within  the  exception  in  a  bill  of 
hiding.  (II) 

B.  —  Of  Collision. 

This  is  a  maritime  peril,  an  injury  from  which  is  quite  com- 
mon in  harbors,  and  it  sometimes  occurs  at  sea.  It  gives  rist  to 
a  question  entirely  distinct  from  those  presented  by  other  losses 
or  perila  This  question  is  this:  Is  either  of  the  two  ships  or 
their  owners  responsible  to  the  other  ship  or  owner,  and  on  what 
ground,  and  to  what  extent  f  The  party  in  fault  must  suffer  his 
own  loss,  and  compensate  the  other  party  for  the  loss  he  may 
sustain,  (m)  The  nearly  universal  maritime  law  is,  that  where  a 
collision  takes  place  from  causes  which  could  not  have  been 
prevented  by  any  efforts  reasonably  required,  and  no  blame  is 
imputable  to  either  party,  the  loss  must  rest  where  it  falls ;  and 
he  who  suffers  it  has  no  claim  on  the  other,  (n)     We  have 

•  309   called  •  this  a  nearly  universal  rule,  for  the  only  excep- 

tions we  know  of  prevail  at  Hamburg  and  at  Calcutta,  and 

have  given  rise,  in  both  ports,  to  a  dif&cult  question  of  marine 

insurance,  which  will  be  treated  of  in  the  chapter  on  that  subject 

If  both  ships  are  equally,  or  if,  though  not  equally,  yet  both 

substantially  in  fault,  the  rule  may  not  be  so  certain.     The  com- 


(j)  Baker    v.    Maont.  Ins.   Co.   Snp.  (n)  ThB  Woodrop^imB,   S  Dod*.  83; 

Jad.  Ct.  Mam.  14  Law  Beporter,  SOS.  Tbe  Celt.  3  Uagz.  Adm.  sas,  note;  He 

{kj  Id.    Bat  lee  Montoya  v.  London  ItiDSTant.  3  W.  Bob.   S36:  Stainback  v. 

Aae.  Co.  6  Exch.  451.  Ttae,  U  Bow.  MS ;  The  Atlanta,  41  Fed. 

(/)  Gordon   u.  Bowne.  S  Johns.   190;  Kep.  630.    An  iaeTitabla  accident  ia  de- 
Brown  r.  NeilBOD,  1  Caines,  SSS.  fined  in  The  Virgil,  3  W.  Rob.  SOI,  to  be 

(II]  OriU   r.   Iron  Screw  Collier  Co.,  "that  which  the  pxny  charged  with  the 

Law  Rep.  1  C.  P.  600.  offence  conld  not  poseiblj  prevent  hy  the 

(m)  The    Scioto.    Pareii,    359  ;    The  exereise   of   orditiar/  care,  caatioo,  and 

Woodrop-Simi,    S    Dods.    83 ;    Reerea  mnritinie  ikill." 
V.   Ship   CoiutitntloD,   Gilpin,  £79;   The 
Sappho,  9  Jnr.  560. 
418 


„Gooi^lc 


CH.  171.]  OP  THE  LAW  OP  SHIPPING.  *S10 

mon  law  wonld  seem  to  lead  to  the  same  result  as  where  there  is 
no  fault,  because  at  common  law  a  plaintifi  has  no  remedy  fur 
a  loss  caused  hy  an  accldeut,  if  his  owu  negligence  was  a  sub- 
stantial cause  of  the  accident  And  it  has  been  said,  that  if  it 
contributed  in  any  degree  whatever  to  the  accident  he  has  no 
remedy,  (o)  It  has  however  been  held,  that  admiralty  divides  the 
loss  if  both  vessels  are  in  fault  (p)  ^ 

If  it  is  certain  that  there  was  fault,  and  it  cannot  be  ascer- 
tained on  which  party  the  fault  lies,  there  might  be  reason  for 
saying,  that  the  result  should  be  the  same  as  in  the  case  where  it 
is  known  that  both  are  in  fault  There  is,  however,  ground  tor 
saying  that  common  law  would  now  divide  the  loss  between  the 
two  vessels ;  and  perhaps  still  stronger  ground  for  asserting  this 
to  be  the  rule  of  admiralty.  (3)  And  according  to  very  high 
admiralty  authority  in  this  country,  the  loss  must  be  equally 
apportioned  where  there  has  been  no  fault,  or  fault  on  both  sides, 
or  fault  with  an  uncertainty  on  which  side,  (r)  In  the  uncer- 
tainty which  still  rests  upon  this  rule,  it  may  be  believed  that 
the  equity  power  of  the  court  of  admiralty  would  be  sufficient, 
and  would  be  exercised  for  the  purpose  of  doing  justice  in  the 
case.  And  it  has  been  said  by  the  Supreme  Court  of  the  United 
States,  that  the  rule  dividing  the  loss  is,  under  the  circum- 
stance usually  attending  such  disasters,  just  and  equitable, 
*and  tending  most  strongly  to  induce  care  and  diligence  *310 
on  both  aides.  («)  It  cannot  be  denied,  however,  that  the 
highest  authorities  appear  to  hold  different  opinions  on  this 
subject  (t) 

(9)  DoweU  B.  Gra.  Steam  Nav.  Co.  5  (9I  See  The   Catherine   of   Dover,   3 

Ellii  &  B.  19S  ;  Qen.  Steam  Nav.  Co.  d.  Hagg.   Aiim.   145  ;   The   Scioto,  Dareil, 

Hum,  li    C.  B.  127  ;  Gna.  Steam  Nav.  359  ;    Lncai  f.  Steaml>oat  Swann,  6  Mc- 

Co.  E.  TonkJD,  4MooTe,  F.  C.aU;  Simp-  Lean,  C.  C.  2SS;  The  NaBCiloa,  Warp,  3d 

«a  B.  Hand,  G   Wbklt.   311;   Barnea  v.  ed.  529. 

Cole,  21  Wend.  188.  (r)  The  Bcioto,  Daveis,  359. 

ip)  Vaiu  V.  SheS«c,  S  Moore,  P.  C.  (t)  Sch.   Catherine    e.   Dickiiuon,   IT 

rs;  The   Victoria,  8  W.  Rob.   49;  The  How.  177. 

UoDtnal,  34  Eng.  L.  &  Eq.  580;  AUen  (0  Valin  faron  the  rale.    Liv.  S,  tit. 

V.   Hacka;,   Spragne,    319;    Sch.    Cath-  T.  dee   Avariei.     Cleirac  calls  it  a  jadi- 

nine  v.  IHckiuwaa,  17  How.  177  ;  Rogers  ciun  nuttcum.     See  also  De  Vanx  v.  Sal- 

V.  Steamer   St.   Charles,  19   How,    108 ;  vador.  4  A.  &  E.  430,  per  Lord  Deaman, 

Ciubiiig  D.  The   John   FraMi,  31  How.  C.  J. 
IM,  IS5. 

*  Wbere  both  vesMls  are  in  foalt  for  a  collision,  the  maritime  rale  ia  to  divide  the 
entire  dacnage  equally  between  them,  and  to  decree  half  the  differeoce  betweeu  their 
reepective  loeeee  in  favor  of  the  one  that  mSered  moHt,  and  the  itatnte  of  limited  lia- 
hDitj  doea  not  amdf  natil  a  balance  is  struck.  The  North  Star,  106  U.  S.  17;  The 
Oiegon,  45  Fed.  Rep.  (13 ;  The  Stoomvart  Maatnchappj  Nederland  u.  PeninsDhir,  ix. 
Co.  7  App.  Cas.  799.  And  thit  rnle  is  applied  thongh  one  vessel  was  gailty  of  reek- 
isM  negligence  and  the  other  of  a  compaiatlrelf  venial  error.  Ocean  S.  S.  Co.  v. 
Apcar,  15  App.  Cat.  37. 

419 


)vGoo'^lc 


*  811  THE   LAW   OP   CONIBACTS.  [^BOOK    m. 

It  bas  been  held,  that,  where  both  parties  are  wilfully  in  fault, 
the  court  will  not  interfere  in  favor  of  either  party,  (u)  If  a  vessel 
be  thrown  against  another  with  do  voluntary  action  whatever  on 
the  part  of  her  master  oi  ciew,  she  is  not  liable,  (v)  In  England 
it  has  been  held,  that  tf  a  vessel  has  been  employed  by  govern- 
ment, and  la  under  the  charge  of  a  naval  officer,  she  is  not  liable 
for  damages  caused  by  a  collisioa,  which  was  itself  caused  by  his 
orders,  (w) 

In  England,  and  in  this  country  by  an  act  of  Congress,  and  by 
some  State  statutes,  (x)  the  respoaeibility  of  a  ship  for  such  dam- 
ages is  limited  to  the  value  of  the  ship  and  her  cargo. 

Wherever  any  injurious  collision  occurs,  if  any  imputation  of 
negligence  is  thrown  by  the  evidence  on  either  vessel,  her  owners 
must  prove  that  this  negligence  was  not  a  substantial  cause  of 
the  collision :  (y)  and,  on  the  other  hand,  a  plaintifT  in  a  cause  of 
collision  must  offer  evidence  tending  to  prove  both  his  own  care, 
and  the  want  of  care  by  the  defendant,  if  his  claim  rests  upon 
the  defendant's  negligence,  (z)  It  would  be  a  sufficient  want  of 
care,  if,  although  the  collision  could  not  have  been  prevented 
when  it  occurred,  it  might  have  been  prevented  by  previous 
proper  precaution,  (a)  And  there  are  precautions  which  usage  if 
not  law  seems  to  require. 

The  principal  among  these  is  that  of  showing  a  light  at  night, 
if  a  ship  lies  in  a  river-way,  or  in  a  stream,  under  circum- 

*  311    stances  *  which  would  make  the  light  proper.  (6)    A  statute 

of  the  United  States  requires  such  light  on  certain  steam- 
boats, (c)  and  in  New  York  it  is  required  on  board  canal-boats ; 

(h)  StnrgeK   «.   Mnrphy,  U.  S.  C.  C,         (o)  Tti«  Virgil,  !  W.  Rob.  205 ;  Steam- 

N.  Y.,   RoacoD   Courier,   Sept.   19,   1857.  boftt  New  York  r.  Re*.  18  How.  334  ;  The 

On  appeal  (he  court  did  not  ronaider  that  Clement,  3  Curtis,  C.  C.  363 ;  Wright  c. 

the  facta  nude  the  coUiBion  one  of   thia  The  Intrepid,  45  Fed.  Rep.  TT9. 
nalnre,  bnt  the  role  appears  to  have  re-  [i)  The  Koee,  a  W.  Rob.  4 ;  The  Vic- 

ceived  the  aaaent  of   the  conrt.     Stnrgia  toria,  3  W.  Rob.  19 ;  The  Scioto,  Daveiii, 

D.  CloDirh,  21  How.  491.  3S9  ;  I^dox  v.  Winiaimmet  Co.  Spra^e, 

(i)  Kiasam    r>.    The   Albert,   21   Law  I60j   Kellv  n.  CnnniDgharo,  1   Cal.  3GS  ; 

Rep.  41.     See  alao  The  Moxer,  Abbott,  The  Indiana.  Abbott,  Adm.  330;   Rof^rs 

Adm.  73.  '  V.   Steamer    St.    Charley    19    How.    lOM ; 

[m)   Hodgkinaoo    v.   Fernie.    2   0.   B.  Carile;  d.  White,  SI    l>ick.  9M;    Barque 

(k.  s.|  415.     See   alao  Fletcher  tr.  Brad-  Delaware  v.  Steamer  Uapray,  a  Wallace, 

dick,  S  B.  4  P.  laa.  C.  C.   875  ;  Cnxhinf  v.  The  John  Fraaer, 

(z)  See  pu(.  ■  335,  n.  (a).  31  Huw.  189;   Nelaon  v.  Leland.  33  How. 

(V)  TheSch.  Lion,  Spragne,40;  Clapp  48;  The  Steamer  Louisiana  o.  Fiaher.  21 

p.  Yonng,  6   Law  Rep.   Ill;   Waring  v.  How.   1;   Culbertaon  u.  Shaw,  18   How. 

Clarke,  5  How.  441  ;  CnabiDg  D.  The  John  584;  Un  r.  Caffcnan,  19  How.  5S;  New 

Fraaer,  31  How.  184.  York  &  Virginia  Steamahip  Co.  v.  Caldei^ 

(i)  CajBlev    B.  White,   31   Rck.   244;  wood,  19  How.  241. 
New  Haven  S.  B.  Co.   r.  VanderbUt,  16         (e)  The  Stat.  1838,  c.  191,  5  10,  5  C.  S. 

CoDD.  430;  Kennard  v.  Bnrtou,  25  Maine,  Slats,    at    Large,  306,  is    applicable    to 

39;   Daviea  i'.  Mann,  10  M.  &  W.  546;  ateamboata   generallj.      That    of    1849, 

The  Clara,  los  U.  S.  200.  c.  109,  j  5, 9,  U.  B.  Stata.  at  La^,  388, 
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and  wherever  such  light  is  positively  required,  its  absence  would 
be  negligence,  (f^  It  is  quite  oommon  for  a  vessel  in  a  dark 
night,  or  in  a  heavy  fog,  to  sound  a  horn,  or  ring  a  bell,  or  at 
brief  intervals  make  other  noisea  to  indicate  her  position.  But 
there  is  no  statute  on  this  subject,  nor  any  distinct  and  peremptory 
usage,  (e) ' 

It  is  certain  that  all  vessels,  whether  anchored  (f)  or  under 
way,  (g) '  should  have  a  competent  watch  or  look-out  on  deck ;  and 
neither  the  master  of  a  steamer  nor  the  helmsman  is,  generally,  a 
competent  watch,  as  they  must  attend  to  their  own  duties,  (^p') 

If  ships  approach  each  other,  that  which  is  going  free  must 
give  way  to  that  which  is  close  hauled ;  (h)  unless  this  would  he 
dangerous  from  the  nearness  of  the  shore,  or  of  a  rock  or  shoals. 

If  both  are  close  hauled,  each  should  go  to  the  right,  or  the 
ship  on  the  starboard  tack  keeps  on,  while  the  ship  on  the  lar- 
boud  tack  changes  her  course,  (i) 

An  English  statute  requires,  that  on  vessels,  whether  under 
steam  or  canvas,  meeting  or  coming  toward  each  other  in  such 
way  as  to  cause  a  risk  of  collision,  the  helms  of  both  ships  shall 
be  put  to  port,  whether  they  be  on  the  port  or  starboard  tack,  and 
whether  they  are  close  hauled  or  not,  unless  the  circumstances 
of  the  case  make  a  compliance  with  the  rule  immediately 
'dangerons. Q")  The  effect  of  this  would  be  that  the  two  *312 
vessels  pass  on  the  port  side  of  each  other.  The  phrase 
"close  hauled  '  means  usually  that  a  vessel  is  as  near  the  wind 
as  she  can  go ;  and  such  a  vessel  on  the  starboard  tack  cannot 
put  her  helm  to  port,  without  coming  into  the  wind  and  losing 


E 


See  Bnlloch  a.  Steamboat  Lamar,  (7)  Whitridge  u.  Dill,  23  How.  448 ; 

SLiwRep.  375;  Foster  u.  Sch.  MinndA,  The   Clenient,   Spngns,    £57,   S    CiiTtk, 

1  Hewb.  Adm.  337,  6  McLean,  C.  C.  321 ;  C.  C.  369. 

Qiamberlain  n.  Ward,  31  How.  548 ;  Hall  (ai/)  The  Onawa,  3  Wallace,  368. 

>.  The  BnSalo,  1  New b.  Adm.  115.  (h)  The  Gazelle,  3  W.  Kob.  515;  AHmi 

|J)  Kathbnn  p.  Pajoe,  TB  Wend.  398;  r.    Mackay,    Spragne,    S19  ;     The    Brig 

Ktcb  s.  LivinpUMi,  4  Sandf.  492 ;  Steam-  EmQy,  Olcott,  Adm.   133;   The  Rebecca, 

boat  New  York  n.  Rea,  IB  Huw.  2S3.  1  Bluchf.  &  H.  Adm.  347. 

(e)  McCready  d.  Goldimitb,  IB  How.  (i)  The  Jupiter,  3  Hafg.  Adm.  330; 

69;  The  Moraine  Light,  3  Wallace,  S50.  The  Ann  Caroline,  3  Wal^,  S3S. 

(/)  The  Indiana,  Abbott,  Adm.  330;  (j)  Merchants  Shipping  Act,  17  &  18 
Vict,  c,  104,5  296. 

'  U.  8.  Stat,  of  Aug.  19,  1890,  c  803;  36  Stat.  320,  provides  elaborate  rej^UtioDS 
CMKaming  liehts,  signals  for  foe,  sailiof;  rnlee,  &c.  for  the  aToidance  of  colIisionR. 
Tbne  regntations  apply  t«  all  public  and  private  vessels  of  the  United  States  npon  the 
tn^h  ua*  and  in  all  waters  connected  therewith  navigable  bv  sea-goinK  vessels. 

^  *  Th»NevaA»,  IO6  U.  B.  IM,  Md  that  an  ocean  steamer,  startindrom  a  crowded 
■Up,  was  liable  for  ininir  to  a  csoal-boat  drawn  nnder  the  Hteamer'e  propeller,  vhen 
■Bch  an  accident  might  have  been  avoided  by  employing  a  look-out.  —  K. 
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her  way.  And  88  the  statute  contains  a  proviso  that  due  regard 
shall  ba  had,  not  only  to  the  dangers  of  navigation,  but  to  the 
necessity  of  keeping  close-hauled  ships  under  command,  the  Eng- 
lish Court  of  Queen's  Bench  has  held,  that  close  hauled  in  the 
statute  mast  meau  on  the  wind,  but  not  so  close  that  she  cannot 
go  closer  and  yet  be  under  command,  (i) 

It  has  been  said  by  American  text-writers,  (/)  that  where  two 
vessels  are  going  the  same  course,  in  a  narrow  channel,  and  there 
is  danger  that  they  will  run  into  each  other,  that  which  is  to 
windward  most  keep  away ;  but  it  is  obvious,  that  in  such  a  case 
the  rule  must  be  just  otherwise ;  for  if  the  ship  to  windward  does 
keep  away  from  the  wind,  and  the  ship  to  leeward  does  not  keep 
away,  they  will  come  together.  Perhaps  the  writers  supposed 
that  "  keep  away*  meant  to  keep  away  from  the  other  vessel ; 
whereas  "  keep  away'  as  a  sea  term  always  means  to  keep  away 
or  turn  off  from  phe  wind.  The  general  rule  must  be,  that  it 
the  vessel  astern  is  the  faster  sailer,  she  must  in  passing  the 
other  keep  out  of  her  way.(m) 

If  two  steamboats  approach,  they  must  go  to  the  right  of  each 
other.  (»)  As  they  can  always  move  in  any  direction,  they  are 
considered  by  law  and  usage  as  vessels  which  always  have  a  free 
wind.  Their  extreme  power  and  speed  lay  upon  them  the  obli- 
gation of  extreme  watcbfulnesa  (o)  ^     Many  cases  illustrate  this ; 

and  where  the  laws  of  a  place  forbid  a  vessel  from  going 
•  313    •  beyond  a  certain  speed,  in  certain  waters,  it  is  no  excuse, 

in  case  of  collision,  that  the  vessel  was  going  within  that 
speed,  if  its  speed  was  then  dangerous,  (j^)    Nor  is  it  an  excuse 

(k)  Chadwick  V.  Gtv  of  Dublin  Stetuu  461 ;  Union  8t«am»hip  Co.  v.  New  Tork, 

Packet  Co.  6  Ellis  &  B.  771.  Ac.  S.  Co.  34  How.  307  ;  Wheeler  v.  The 

{ll  3  Kent  Cora.  230 ;  Abbott  on  Ship.  Eaitem  State,  !  Cuitii,  C.  C.  141. 

Aid.  ed.  S34;  FUnden  on  Mar.  Law,  307,  (o)  The  Enropa.  S  Eog.  L.  &  Eq.  564  ; 

citiDg  Manh  a   Blythe,   1   MrCord.  3Ba  The  Baj  State,  Abbott  Adm.   S35 ;   Mc- 

ThiB  CUM  doe*  not  aappoTt  the  poeicion  for  Creadr  f.  GuldBmith,  IS  How.  89 ;  Steam- 

which  it  iK  cited.  boat  New  York   r.   Rea.   16   How.  2-23 ; 

(m)  Whitridge  v.  DUl,  33  How.  448.  RoKen  e.  Steamer  St.  Charle*.  19  How. 
Thia  case  virtoallj  oreimleB  the  case  of .  108  i    Thomai    Martin,    The,  3   Blatchf. 

The  Clement,  Spmgne,  3S7,  3  Cnrtia,  0.  C  C.  R.  517 ;  Northern  Indiana,  The,  id. 

C.  363.  93. 

(n|  New  Tork  &  Bait.  Tranip.  Co.  ».  (p)  Netherland     Steamboat     Co.     e. 

Philadelphia,  &c  St«am  NaT.  Co.  33  How.  Stjiea,  40  Eng.  L.  &  Eq,  2i. 

1  The  BeaefactoT,  103  U.  S.  S14,  declared  that  it  ia  the  imperatlTe  dotj  of  a  ateamer 
to  keep  OQt  of  the  way  of  a  achooner  sailing  cloB^-haaled  in  clear  weather,  and  with 
tuobatrucled  navigation.  A  tug  and  Tasael  connected  by  a  hawser,  being  in  contem- 
plation of  law  one  eteani  Tessel  must  keeo  oat  of  the  way  of  a  sailing  vessel.  The 
Civilita  and  the  lieatleui,  103  U.  S.  6SB.  BtiE  a  wiling  vessel  will  not  be  allowed  to 
nnDereHSBrily  deviate  from  her  conrse  becanse  a  steamer  ia  bound  to  look  out  tor  bet. 
The  IlUnolB,  103  U.  S.  39a — K. 
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that  the  vessel  was  under  a  contract  with  the  government  to 
cany  the  mails  at  that  rate,  (pp)  The  American  rule  permits  a 
steamer  to  go  either  to  the  right  or  the  left  of  a  sailing  vessel, 
which  has  the  wind  free ;  {q)  the  English  statute  rule  requires 
her  to  go  to  the  right,  and  we  prefer  the  English  rule,  (r)  It  has 
been  held  in  admiralty,  that  if  the  boats  are  ruuuing  iu  opposi- 
tion, both  will  be  presumed  to  be  in  fault;  at  least  primd 
/acU.{t)  And  in  Louisiana,  evidence  that  a  boat  was  racing 
was  admitted  to  show  negligence  on  her  part.(0 

It  may  be  said  in  general,  that  rules  and  usages  known  and 
established  should  be  complied  with,  because  every  vessel  has  a 
right  to  expect  that  every  other  vessel  will  confoim  to  them,  and 
may  govern  herself  accordingly.  But  a  departure  from  a  rule  or 
usage  is  not  only  justified  when  a  compliance  would  be  danger- 
ooa  from  special  circumstances,  but  becomes  a  positive  duty  when 
such  compliance  would  endanger  or  injure  another  vessel,  and 
then  a  compliance  with  the  rule  or  usage  would  be  do  excuse.{u) 

It  has  been  held  in  this  country,  that  if  two  American  vessels 
collide  in  a  foreign  port,  the  rights  of  the  parties,  even  in  an 
action  in  this  country,  will  be  determined  by  the  law  of  the  place 
where  the  collision  took  place,  (u)  But  in  England  it  is  held, 
that  in  such  a  case,  a  party  seeking  a  remedy  has  that  which  is 
given  him  by  the  law  of  the  country  in  which  that  remedy  ia 
given  and  enforced. (tc)  It  may  be  added  that,  in  case  of  colli- 
sion, it  is  unquestionably  the  duty  of  a  ship  which  is  without 
fault  to  render  all  possible  assistance  to  the  injured  vessel, 
although   that   be   in    fault  (a;) 

In  measuring  the  damages  in  case  of  collision,  all  direct 
and  *  immediate  consequences  are  to  be  taken  into  con-   *  314 
eideration,    with   the  losses   and   expenses   flowing   from 
them  (y) 

(pp)  Junea  Adger,  3  BUtchf.  C.  C.  B.  General   Steam  Nav.  Co.  v.  GniUoD,  II 

SIS.  M.  &  W.  677;  The  Johano  Friederich,  1 

(f )  The  Oaprej,  Spn^e,  34S ;  Steamer  W.  Rob.  35. 

Oi^on  B.  RoccA,  IS  How.  570.  (x)  Tfae  Celt,  3  Hagg.  Adm.  331. 

(r)  17  &  IS  Vic.  c  104,  3  296.  (g)  The     Coanteu     o!    Durham,     9 

(t)  The    Steamboat     Boeton,    Olcott,  Month  Law  Has.  (Notes  of  Cas.)  279; 

Adm.  Mg.  The  Mellona,  S  W.  Rob.  7  ;  The  Pensher, 

(1)  Hven  v.  Perry.  1  La.  An,  372.  SO  Iaw  Kep.  471  ;  Ralston  i-.  The  State 

(h)  Allen    r.  llaekaj,   Sptagne,   S19;  liiehw.    Crahbe,    22;   Steamboat    Co.  v. 

Tbe  Vaodecbilt,   Abbott,  Adm,  3(11 ;  The  Whilldia,  4   Ilarnng.  (Del.)  233.     Com- 

Fiiend*,  1  W.  Rob.  478 ;  The  Commerce,  peDsation   ia  allowed  for  the  injnry  gtw- 

3  W.  Rob.  287;  The  Steamer  Oregon  t>.  tained    bj  the  detention    of   the    ves»el 

Bocca,  la  How.  573 ;  Crockett  v.  Newton,  while  repairing.     Williamaoo  u.  Barrett, 

iii-M3.  13   How.   Ill;   The  Argentine,  14  App. 
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In  admiralty,  the  lien  which  a  ship  injured  hy  a  collieion  has 
upon  the  ship  that  caaseB  the  damage,  continues  long  enough  to 
give  the  injured  party  a  roasonable  opportunity  to  enforce  his 
claim,  (z) 

We  have  hitherto  considered  only  thoee  questions  arising 
betveen  the  colliding  vessels.  But  questions  may  also  come  up 
between  the  owner  of,  and  the  shipper  of  the  cargo  in,  the 
injured  vessel ;  for  the  owner  is  responsible  to  the  shipper,  if  the 
colliaion  was  caused  merely  by  a  fault  of  the  master,  but  not  if 
the  collision  were  caused  by  a  peril  of  the  sea.(a)  If,  howev«,  it 
were  caused  by  the  fault  of  another  vessel,  wilfully,  or  by  mere 
n^ligence,  and  without  any  violence  of  wind  or  tide,  or  any 
stress  ot  navigation,  we  should  doubt  whether  this  would  be 
either  a  peril  of  the  sea,  (b)  or  the  act  of  God,  (c)  or  would  excuse 
the  owner,  whether  a  bill  of  lading  was  given  or  noL  It  has 
been  intimated,  however,  that  a  collision  caused  by  no  fault, 
nor  an  act  of  God,  or  any  inevitable  accident,  is  nevertheless,  in 
itself,  a  peril  of  the  sea.  ((f) 

Cases  arising  from  collision  are  very  frequent  in  the  oourtB 
having  jurisdiction  of  them.  In  our  note  we  give  the  most  inter- 
esting among  the  recent  cases,  (tftf) 


C.  —  Of  Salvage. 
1.    What  Saltiob  u. 
This  word  has  two  distinct  meanings  in  maritime  law.     It 
sometimes  means  that  which  is  saved  from  wrecked  property, 

(i)  TbU  the  lien  ezisU,  and  tbftt  it  Bence.  The  China,  7  Wallace,  53.  Of 
will  be  enforced  even  thoogh  the  vessel  the  behavior  of  Bhipa  when  meeting.  The 
be  in  the  hands  of  a  booa  fide  pnrchaier,  KichoU,  7  Wallace,  65G  ;  Balier  v.  Steam- 
provided  there  are  no  laches  on  the  part  ship  City  of  New  York,  1  CUffunl,  75 ; 
of  the  libellaLts,  ia  dow  well  eBtablistied.  Wakefield  r.  The  Governor,  I  CliRotd, 
The  Bold  Bofcleugh,  3  W.  Rob.  820,  93  ;  Pope  ».  R.  B.  Forbee,  1  Clifford,  331 ; 
Barmei  v.  Bell,  7  Moore.  P.  C.  867 ;  Ed-  The  Scotia,  5  Blstchi.  227  ;  The  Inland 
wards  v.  Steamer  R.  F.  Stockton,  Crabbe,  Citj,  5  Blatchf.  364 ;  The  Scranton  and 
580.  But  this  lien,  like  any  other  in  Wm.  F.  Burden,  5  Blatchf.  400 ;  Amoe- 
•dninilt;,  ma;  be  lost  by  a  delay  to  en-  keas,  ftc.  Cu.  v.  The  John  Adamii,  I  Clif- 
foteeit.  The  Admiral,  IH  Law  Keporter,  ford,  404 1  The  Itlinoi*,  S  lIlatcM.  !96, 
SI.  The  Nellie  D.  5  Blatchf,  S4S ;  The  ChM- 


».  Car) 


\a)  Bnller  c.  Fisher,  3  Eep. 67  1  WiboD  apeake,  1  Benedict,  S3;  The  FavoritA,  1 

.  Jargo  per  Xantho,  IS  App.  Cas.  503.  Benedict,  SO;  The  Empire  StiNe,  1  Bene- 

{h)  Marah  u.  BIythe,  I  McCard,  360.  diet,  57 ;  The  Caynga,  1   Benedict,   171 ; 

(f )  MershoD  B.  Hobensack,  3  Zab.  37S.  The  Electra,  1  Benedict,  182 ;  The  Havn 

(if)  Flaiated   r.   Boston,   &c.  NaT.  Co.  and  the  Scotland,  1  Benedict,  i95;  The 

S7  Maine,  I3S.    See  also  Steamboat  New  Japiter,  1  Benedict,  536.'   Of  the  measure 

Jersey,  Olcott,  Adm.  44S  ;  Wilson  d.  Car-  of  damages.  The  Ocean  Queen.  9  Blatchf. 

go  per  Xantho,  13  App.  Cas.  SOS.  493;  The  Heroine,  1  Benedict,  226.   What 

\dd)  That  the  neceesity  imposed  by  a  is  a  proper  look-oot.    The  ParkeiBbotg, 

State  law,  ot  MkinE  a  pilot,  does  not  pre-  S  Blatchf.  847. 
Tent  the  liability  of  th«  ship  for  bia  negU- 
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whether  ship  or  cargo ;  and  questionB  respecting  it  in  this  sense 
arise  under  policies  of  insurance,  and  will  be  considered  in  the 
next  chapter. 

*It  also  means  the  compensation  which  is  earned  by  *315 
peraons  who  have  voluntarily  assisted  in  saving  a  ship  or 
cargo  from  destruction.     This  last  sense  is  the  more  general,  and 
the  more  important  j  and  it  is  of  salvage  in  this  sense  that  we 
are  now  to  treat 

The  essential  principle  on  which  a  claim  to  maritime  salvage 
rests,  is  confined  to  the  sea;  being,  as  we  apprehend,  wholly 
unknown  on  the  land.  Some  intimations  have  been  thrown  out, 
on  high  authority,  that  one  who  finds  property  lost  on  land  and 
labors  to  save  it,  may  claim  of  the  owner  compensation  there- 
for, {e)  But  we  believe  there  is  no  such  rule  or  principle  known 
to  the  common  law.' 

Not  only  is  salvage  in  this  sense  confined  to  the  law-mercbant, 
but  it  is  generally  confined  to  admiralty  jurisdiction.  It  is 
believed,  that  no  action  at  common  law  would  lie  for  maritime 
salvage,  unless  the  salvor  could  prove  a  contract  with  the  owner 
of  the  property  saved.  (/) 

Salvors  have  a  lien  on  the  property  saved  until  the  case  ia 
beard  and  a  final  settlement  made,  and  this  lien  does  not  depend 
on  possession,  {g)  Sometimes  the  property  is  sold  under  a  decree, 
and  the  proceeds  held  to  await  the  decree  of  distribution  or 
retnm.  But  the  property  is  always  returned  to  owners,  if  they 
ask  for  it,  and  give  bonds,  or  stipulations,  as  they  are  called  in 
admiralty,  with  sufficient  security  to  abide  and  satisfy  a  final 
decree. 

3.    Bt  what  Sesvioib  Silyagb  ib  eabkbd. 

The  ground  upon  which  the  liberal  compensation  usually 
granted  in  salvage  cases  rests,  is  three-fold.  First:  A  marine 
periL     Second:    Voluntary   service.     Third:    Success. 

It  is  necessary  that  the  property  be  saved  from  extraordinary 
danger.  This  danger  or  distress  must  have  been  real,  or  appeared 
to  be  so  in  the  exercise  of  a  sound  discretion,  though  it  need  not 

(c)  See  aaU,  • 
ij)  LipeoD  p 
Bq.  SOS.  1  la. 

(j)  Bmc  of  Bullion,  Sprats,  57 ;  The 

1  See,  however,  Chue  s.  Coiconn,  106  M«m.  2SS. 


)vGoo'^lc 


•  817  THB  LAW  OP  C0NTBACT8.  [BOOK   m. 

have  been  immediate,  or  certainly  deslmctivt:.  (A.)  If 
•316    'the  master,  with  his  crew,  might  have  saved  it,  the 

interference  of  the  salvors  would  be  presumed  to  be 
unnecessary ;  (i)  they  may,  however,  still  make  out  their  claim 
by  proof  that  the  master  would  not  have  saved  it  It  would  be 
equally  a  salvage  service  whether  it  were  rendered  at  sea,  or  upon 
property  wrecked  at  sea  but  then  on  the  land-^;")  And  a  salvage 
service  may  be  rendered  either  by  seamen  or  by  landsmen,  (i)  * 

8.    Or  Dbbblict. 

The  salvage  service  moat  liberally  rewarded  is  that  of  saving 
■  derelict'  property.  This  word  simply  means  abandoned.  As 
a  maritime  term,  used  in  salvage  law,  it  means  a  vessel  or  cai^o 
abandoned  and  deserted  by  the  master  and  crew,  with  no  purpose 
of  returning  to  it,  and  no  hope  of  saving  or  recovering  it  them- 
selves. (0  If  the  master  and  crew  remain  on  board,  although 
they  give  up  the  possession  and  control  to  the  salvors,  it  is  not 
derelict. (nt)  On  the  other  hand,  if  the  master  and  crew  have  left 
the  vessel,  a  mere  intention  to  send  assistance  to  her  would  not 
prevent  the  ship  from  being  derelict  (n)  And  if  the  vessel  be 
deserted,  it  will  be  presumed  to  be  derelict,  unless  an  intention 
to  return  be  proved  on  the  part  of  those  who  left  her,  or  some  of 
them,  (o)  A  ship  or  a  cargo  sunk  is  considered  derelict ;  bat  not 
if  the  owner  had  not  lost  the  hope  and  purpose  of  recovering  his 
property,  and  bad  not  ceased  hie  efforts  for  that  purpose,  (p)  So 
are  goods  floating  from  the  vessel  out  to  sea ;  not,  however,  if  the 
goods  are  on  the  water,  and  the  master  is  endeavoring  to  save 
them,  {q)  At  common  law,  a  finder  of  property  has  title  against 
all  the  world,  except  the  owner.  The  admiralty  practice, 
•317  however,  in  one  district  of  'this  country,  in  respect  to 
property  derelict  and  saved,  is  to  keep  the  balance  of  the 

(1)  The  Chsrtotta,  3  W.  Rob.  Tl ;  Ths  (n)  The  Coiom&iidel,  1   Swftbe;,  Adm. 

Strathnaver,  1  App.  Can.  SB.  305. 

(0  Hnnd  r.  The  Elvira.  Gilpin,  67.  (o)  The  BBrqne   Iiland  City,  1  Black, 

(J)  Srep&eM  v.  Bales  of  Cotton,  Bee,  HI ;  The  Upnor,  a  Hagg.  Adm.  3;   The 

170.  Bee,  Ware,  333;  Tjgon  r.  Prior,  1  OaUis. 

(*)  Ibid.  133;    Clarke   v.   Brig    Dodge    Hsaly,    * 

{1}  The     ClariiM,    I     Swabey,    Adm.  W»#h.  C.  C.  661  ;   The  Sch.  EmnlonB,  1 

139;  The  Minerva.  1  Spinka,  Adm.  371;  Sumner,  S07 ;  The  John  Perkins,  V.  S. 

The  Walt,  2  W.  Rob.  70;   Rove  v.  Brig  C.  C.  Man.,  SI  Law  Rep.  94. 

,     I     Maaon,  373;    The    Amethyat,         (p)  The  Barefoot,   1   Eog   L.   &  Eq. 

DaTeia,  SO;    Maaon   D.  Ship  Blairean,   3  661  ;    Bearae   d.  Piga  of  Copper,  I    Stoiy, 

Cranch,  340.  314. 

(n)  MoDteomery  v.  The  T.  F.  Leatb-         (f)  The  Samuel,  4  EDg.  L.  &  Eq.  GSl. 

era,  1  Newb.  Adm.  431. 

>  PeraoDB  who  render  service  to  a  ahip  on  Are  at  a  vhuf  an  talvore.   The  Florida, 
SSFed.  Rep.  617. 
426 
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proceeds  a  year  and  a  day,  that  is,  more  thaa  a  year,  after  the 
salvage  oompensation  is  paid  out  of  the  proceeds :  and  then,  if  no 
owner  appears,  to  pay  the  balance  to  the  finder,  (r)  But  if  the 
case  appears  to  demand  it,  the  court  may  require  from  the  finder 
bonds  to  restore  this  balance  to  the  owner,  whenever  he  appears 
and  claims  it 

4.    Who  mat  bs  Saltobi. 

It  is  a  general  rule,  that  persons  who  are  bound  by  their  legal 
doty  to  render  salvage  services,  cannot  claim  salvage  compensa- 
tion therefor,  (s)  Therefore  the  master  or  crew  of  the  ship  in 
peril  cannot  claim  such  compensation,  (t) '  And  the  only  excep- 
tions to  the  rule  appear  to  be  where  the  contract  of  the  seamen  is 
at  an  end,  (u)  or  where  the  service  is  so  entirely  out  of  the  line 
of  their  ordinary  duty,  that  it  may  be  considered  as  not  done 
under  the  contract,  (v)     It  would  obviously  be  unwise  to  tempt 

(r)  MuTTin  on   SalT&ge,   143,   not«  I .  (u)  Where  a  ship  U  abandoned  at  lem 

See  M'Dodongh  v.  Dannerr,  3  Dall.  188.  by   moat  of   her  crew,  the  contract   id 

In  an  c*rly  can  in  Haiiiacbaaetta  it  was  tboae  who  remain  is  conaidered  at  aa  end. 

ield,  that  after  tbe  salvage  wag  paid  the  Masini  a.  Ship  Blairean,  9  Cnnch,340; 

propeitj  belong  tu  tbe  government,  to  The  Scb.  Triumph,  Spragne,  428  ;    The 

be  held  in  tnut  till  an  owner  ahoold  ap-  Florence.  30  Eag.   L.   &  Eq.  B07.    See 

pear.     Peabod;  d.  Proceeds  of  28  Bags  of  Taylor  e.  Ship  Cato,  1  Pet,  Adm.  48.     In 

Cotton,  U.  S.  D.  C,  Mass.,  1829,  a  Am.  Montgomery   p.   The  T.   P.   Leathen,  1 

Jtirist,  119.  Kewb.  Adm.  431.  it  waa  laid,  that  where 

(i)  The  Neptune,  I  Hagg.  Adm.  336.  a,  steamboat,  which  was  on  fire,  waa  biit- 

(()  Hiller   c.   Kelley,   Abbott,    Adm.  rendered  b/  the  captain  to  the  master  of 

564 ;  The  Jobn  Perkins,  U.  S.  C.  C.  Mass.  another  boat,  the  contract  of  a  pilot  waa 

31   Iaw  Rep.  87  ;    The  Steamer  Acorn,  dissolved,  aad  he  murht  be  a  salvor. 

same  coart,  31  Law  Rep.  99 ;    Beane  v.  (u)  Le  Jonet,  L.  R.  3  A,  &  E.  556.    Id 

The  Maynrka,  S  Cortis,  C.  C.  73 ;  Meaner  The  Han  Hale,  Murin  on  Salvage,  161, 

""■"■""        "        ~  ~     "■■  theTe«eI  was  wrecked,  and  the  mate  and 
four  seamen  croesed  the  Golf  Stream  la 

>  For  ordinary  salvage  services  passengers  of  the  saved  vessel  cannot  claim  com- 

ffiBatiDn.  But  if  their  services  are  extraordinary,  they  may.  Candee  e.  Sixty-eight 
an  Cotton,  4S  Fed.  Rep.  4TS.  The  maater  is  agent  of  the  cargo  as  well  as  of  the 
ship,  and  is  not  entitled  to  salvage  for  proridbg  for  the  safety  of  the  rsrgo.  The 
Agiian,  48  Fed.  Rep.  33D.  Seamen,  thongh  ordinarily  not  entitled  to  aalvage.  are  eo- 
tiued  to  extra  compensation  for  assisting  in  saving  cargo  after  the  ahip  is  wrecked, 
the  voyage  broken  ap  and  the  crew  discharged.  Ibid.  A  stevedore's  crew  engaged  in 
■towing  nirgo  in  the  defendant  ahip  cannot  be  salvors,  their  relations  to  the  ship  neing 
like  those  of  the  pasaen^ta  and  crew.  Kidney  b.  The  Ocean  Prin<^,  38  Fed.  Rep. 
S59.  Where  a  ateam^ehip  loaded  partly  with  live  cattle  towed  a  derelict  ship  to  port, 
it  was  held  that  the  men  in  charge  of  the  cattle  were  not  entitled  to  share  in  the 
award  of  salvage.  The  Coriolanus,  IS  P.  D.  103.  See  also  The  I'ersian  Monarch.  33 
Fed,  Rep.  830.  The  owner  of  a  vesae!  cannot  acqoire  a  salvor's  lien  thereon  against 
the  insnrers  to  whom  it  has  been  abandoned.  The  Manitoba,  30  Fed.  Kep  139.  But 
where  the  ship  in  distrees  and  the  ship  rendering  aid  belong  to  the  saniB  owners, 
the  master  and  crew  of  the  latter  are  entitled  to  salvage  if  the  aervicee  they  performed 
are  not  within  the  contract  into  which  they  entered  with  the  owners.  1'he  Sappho, 
L.  B.3  A.  &  E.14S;  L.  R.  3  P.  C.  690]  The  Olenfmin,  10  P.  D.  103.  And  the 
owneni  of  two  snch  veeaela  are  entitled  to  remoneration  against  the  cargo  of  the 
reactied  ship.  The  Miranda,  L.  R.  3  A.  &  E.  SGI ;  The  Cargo  ex  Laertes,  13  P.  D. 
IBT.  It  is  not  a  bar  to  salvage  remnneration  that  the  same  person  is  a  part  owner  of 
each  veweL    The  Glengaber,  L.  B.  3  A.  &  E.  534. 
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the  Bailors  to  let  their  ship  and  cargo  incur  extreme  peril,  that 
by  extreme  exertion  they  might  recover  salvage  compeneation. 

Those  who  may  claim  salvage   compensation  for  salvage  ser- 
vices may  render  these  services  against  the  will  or  even    the 
resistance  of  the  master  or  crew  of  the  vessel  in  danger.     But  in 
such  case  it  must  be  clearly  shown,  that  their  reluctance  or  resist- 
ance was  wrongful,  and  that  the  interference  of  the  salvors 

*  318   *  was  necessary,  (w)     If  a  part  of  a  crew  leave  their  own 

ship,  and  go  on  board  another,  and  save  it,  those  of  the 
crew  who  remain  behind  share,  though  not  equally,  in  the  sal- 
vage claim ;  their  share  of  the  claim  resting  on  the  increase  of 
their  labor  or  exposure,  by  reason  of  the  diminution  of  their 
numbers ;  and  their  share  is  greater  if  they  were  willing  to  go, 
than  if  they  remained  from  an  unwillingness  to  encounter  efforts 
or  perils  for  Which  others  volunteered,  (x) 

A  passenger  on  board  a  saving  ship  may  render  and  claim  for 
salvage  services ;  (y)  but  it  is  said  that  the  passengers,  generally, 
at  least,  are  so  bound  to  render  assistance  to  the  ship  they  are  in, 
that  they  cannot  claim  salvage  compensation  therefor,  {z)  This 
rule,  if  it  be  one,  must  be  open  to  many  exceptions,  (a) 

A  pilot  cannot  claim  as  salvor,  for  any  exertions  or  services 
rendered  ae  pilot,  and  within  the  line  of  his  duty,  (b) ' 

•n  opeo  boat,  s  dlsUncc  of  one  hiuidi«d  (<)  Tbe  BniMtoti,   S   Hagg.  Adm.  3, 

and  eiEhtr  milea.  to  procare  uaiiUuice  to  oote. 

take  off  ttie  paweDK^n  and  cargo.    Thej  (a)  See  Newman  r.  Walten.  a  B.  ft  P. 

succeeded  iu  BccuiDpliatiiug  their  pnrpoae,  613;  Tbe  Two  FrieodB,  1  Rab.  Adm.  SSSi 

aod  it  waa  held  that  thev  were  eatitled  to  Clajtoo  v.  Ship  Harmon;,  1   P«t,  Adin. 

■olvue,  on  the  ground  that  their  aervicea  70. 

SKceM^  the  duty  they  owed  to  the  sliip.  [b]  The   Cmnberland,   9   Jariat,   191  ; 

|u>)  See  The  Jonge  Baatiaau,  9  Rob.  The  Johaunea,   6   Notea  of   Cases,   S88; 

Adm.  332;   The  Bee,  Ware,  33! ;   Clarke  The  City  of   Edinburgh,  S  Hw|;.  Adni. 

r.  Bris  Dod^e  Healy,  i  Waah.  C.  C.  BSl  ;  333  ;  The  Jonn  Andnes,  I  Swabey,  Adni. 

TheChoteau.  4  Woods.  197.  229,  303.    In  England,  piloUge  is  defined 

(z)  The  Mountaineer,  S  W.  Rob.  T;  to  be  "the  conducting  a  verael  into  port 

The  CentariOD,  Ware,  433;    The  Balti-  in   the  ordinary  and   cominon  coarae   of 

mon,  9  Doda.  I3S ;   The  Roe,  1  Swaber,  navigation,"  and  it  is  not  simple  pilotage 

Adm.  84 ;  The  Janet  Mitchell,  I  Swabey,  "  when  a  Teasel  from  leal  danger,  or  from 

Adm.  Ill;   The  Ship  Henry  Ewbank.l,  what  may  afterwards  turn  out  to  tie  an 

Sumner.  400.  unfounded   alarm,  is  seeking  a  port  of 

1 1/ )  Bond  V.  Brig  Cora.  9  Wash.  C.  C.  safety,  out  of  the  coutw  of  ber  intended 

80;'HcGiimis    e.   Steamboat   Poutiac.   1  voyage."    The  F.liiabeth.  8  Jurist,  365; 

Newb.  Adm.  130,  b  McLean,  399  ;    The  The  Persia,  1  Spinks,  Adm.  166 ;  The  In- 

Hope,  3   ilBge.  Adm.  433;   Tha  CoDne-  dustry,  3  Hagg.  Adm.  903;  The  Hedwig, 

man,  108  U.  S.  352.  1  Spinks,  19.    The  decisions  in  this  coun- 

'  But  a  pilot  may  be  remnnerated  for  aalTsge  serrlcee  when  the  services  wet«  such 
as  he  was  not  bound  to  render,  as  where  a  vessel  waa  drifting  In  a  itonn  npon  the 
coast,  and  some  pilots  at  tlie  peril  of  their  lives,  being  unable  to  board  her,  by  preced- 
ing and  signsllinE  brought  her  safely  to  anchorage.  Akerblom  n.  Price,  ke.  Co.  T  Q. 
B.  D.  139.  Or  if  a  pilot  has  not  assumed  the  duties  of  pilot.  The  Wisconsin.  30  Fed. 
Bep.846.  See  also  The  Aeolus,  L.  R.  4  A.  ft  E.  99;  The  AndersKuape,  4  P.  D.3I3. 
428 
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The  owner  of  the  saving  vessel  shares  largely  in  the  salvage 
claim,  because  his  vessel  usually  incurs  some  peril  by  the  render- 
ing of  the  services,  (c)  and  always  by  the  deviation  annuls  its 
insurance,  {d)  unless  that  deviation  be  for  the  purpose  of  saving 
lif&(«)  ' 

•There  may  be  two  or  more  different  sets  of  salvors.  "SIS 
But  salvors  of  properly  derelict  acquire,  by  taking  poeses- 
sion  thereof,  a  vested  interest  in  the  property,  which  is  only  lost 
by  their  abandonment  of  it  (/)  Salvors  saved  by  other  salvors  do 
not  lose  their  claim ;  (g)  and  a  second  set  has  no  right  to  interfere 
with  the  first  set,  without  a  belief,  on  reasonable  grounds,  that 
theii  assistance  or  interference  is  necessary  to  save  the  property 
from  destruction.  (&)  If  they  render  their  assistance  unneces- 
sarily, and  without  request,  their  services  inure  to  the  benefit  of 
the  first  salvors,  (i)  Where  there  are  two  or  more  sets  of  salvors, 
all  having  a  just  claim,  the  salvage  compensation  is  divided 
among  all,  in  such  proportions  as  the  admiralty  court  deems 
proper.  (J) 

All  the  salvors  may  join  in  one  libel.  They  may  have  sepa- 
rate libels  if  the  rights  of  the  parties  are  adverse  to  each  other ;  {k) 
but  if  different  libels  are  filed  unnecessarily,  the  cost  of  such 
needless  libels  will  not  be  charged  on  the  proceeds.  (^ 

S.       Of    SlLTAQB    CoMFinBATIOK. 

This  is  never  merely  pay.  or  in  the  nature  of  wages.  It  is 
always  a  reward,  {m)    The  amount  is  determined  by  the  danger 

m  *T«  ma&iaing.     Sea  Bch.  Wftve  v,         fe)  Crocksr  :.  Jackaon.  Spragne,  I-ll. 
tljei,   9   Paine,   C.   C.   131;    Dnlaor    d.  (/)   The    Dantzic    Fackec,    3    Hi«g. 

8U>op  Peragio,  Bee,  313 ;   Dexter  v.  Bark  Adm.  383 ;   The  Glory,  3  Eng.  L.  &  Kq. 

Hichmond,  4  Law  Rep.  30;  CallagAU  e.  asi ;  The  Suinri,  «  Eng.  L.  £  Eq.  381. 
Hallett,  I  Caines,  104;   Lore  v.  Hinokley,         (jf)  The  Ship  Henry  Ewbank,  1  Snio- 

AbboK,  Adm,  43S;   Hand  c.  The  Elvira,  ner,  400;    The  Jongs  Baatiaan,  S   Rob. 

Oilpin,    60;    The    Brig    Siuan,   Spiafoe,  Adm,  333;  The  Watt,  3  W.  Koh.  70. 
499;  Hobartff.  Drogan,  lOPet.  108;   Lea         (*J  Hand  n.  The   Elvira,  Rilpin,  60; 

V.  Ship  Alexander,  3  Poioe,  C.  C,  486 ;  The  Maria,  Edw.  Adtn.  1 75 ;  The  Samnel, 

Hope  c.  Brig  Uido,  id.  343.  4   Eng.  L.  &  Eq.  SSl ;    The  Ameth^t, 

|c)  The   San  Bemado,  I   Rob.  Adm.  DaveiB,  2a 
1TB;    The    Roe,    1    Swabe;,    Adm.   34;         (i)  The  Blenden   Hall,  1   Dodt.  414; 

Evana  v.  Ship  Chkrlee,  I  Newb.  Adm.  339 ;  The  Fleeoe,  3  W.  Rob.  378 ;   The  Marr, 

The  Natbaoie)  Hooper,  3  Samner,  M2.  3  Wheat.  133. 

[d)  See  Bond  d.  Brie  Cora,  3  Waah.  (j)  The  Barqoe  Maad  Citr.  1  Kack, 

C.  C.  80;  The  Nathanid  Hooper,  3  Sam-  131;   The  Jonge  Baatiaan,  ft  Rob.  Adm. 

nei,   S7S;    Barrels  of   Oil,   Sprsgne,  91.  8SS;   CoweU  o.  The  Btothen,  Bee,  136; 

Bnt  in  The  Deveron.  1  W.  Bob.  180,  Dr.  The  Samnel,  4  Eng.  L.  &  Eq  581. 
LuJiingtea  htid,  that  in  apportioning  the         [k)  The  Ship  aeoT)  Ewbank,  1  San.- 

ntnnneratton  in  «alvHge  caaea  every  vea-  ner,  408. 

eel  m»  to  be  coDsiderA  aa  nninaored,  on         (1)  The  Ship  Renrr  Ewbank,  1  Snm- 

•cconnt  of  the  inconvenience  of  conaideis  nei,  400 :  The   Sch.  Boatun,   I    Snmner, 

ing  in  eacb  ca«e  whether  a  veaael  had  338 ;  Heaaian  v.  The  Edward  Howard,   1 

forfeited   it*    inanrance.      See   abo   The  Newb,  Adm.  S29. 
Oibona,  1  Spinka,  Adm.  161.  (n)  The  SnA,    1    Rob.    Adm.  813, 
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incurred,  by  the  skill  manifested,  by  the  difficulty  of  the  service, 
and  by  its  duration,  (n)  There  is  for  no  case  a  fixed  rule ;  but 
admiralty  is  much  influenced  by  the  numerous  precedents 
•320  'in  adjudged  oa8ea.{a)  Still  the  court  judges  for  itself  as 
to  the  applicability  of  the  precedents.  And  it  has  been 
said,  that  the  precedents  of  ocean  salvage  are  not  applicable  with 
much  force  to  salvage  claims  for  services  rendered  on  our  western 
rivers,  (p) 

In  a  case  of  unquestionable  derelict,  while  there  is  no  absolute 
rule,  it  may  be  said,  that  very  seldom  would  less  than  one-third 
or  more  tliao  half  of  the  property  saved,  be  given,  (j) 

It  is  held,  that  admiralty  will  not  decree  salvage  for  saving 
life  alone,  (r)  It  would  then  indeed  have  no  property  for  its 
decree  to  take  effect  upon.  But  the  saving  of  life  is  always  con- 
sidered, if  it  be  connected  with  the  saving  of  the  property  for 
which  a  claim  is  made.(«) 

As  the  whole  amount  of  salvage  compensation  is  subject  to  no 
absolute  rule,  so  neither  is  its  distribution.  Generally,  however, 
the  owners  of  the  saving  ship  receive  one-third  of  the  amount 
decreed.  (()  The  master  receives  about  twice  aa  much  as  is  given 
to  the  mates ;  and  the  mates  receive  more  than  is  given  to  the 
sailors. 

Salvage  compensation  is  allowed  generally  on  all  the  property 
saved ;  on  the  ship,  the  cargo,  (u)  and  the  freight  (v)  Where 
public  property  is  saved,  there  is  no  authority  for  saying  that  a 
claim  would  be  allowed  for  saving  a  government  vessel,  or  a  libel 
on  the  vessel  sustained.     But  if  a  cargo  is  saved,  the  goods  of 

note;   The   WiUiani    Beckford,    3    Ttob.  ,   1   Muon,  977;    Baiieli  of  Oil, 

Adm.  35S  1  The   UectoT,  3  Hogg.  Adm.  Spnene,  91. 

9S ;  MBBon  v.   The   Blairenii,   3  Cranch,  (rT  The   ZepliTnu,   1    W.  Rob.  329 ; 

S«e.  The  Reapor,  Sf.  D.  IIS. 

(n)  The  EbeneMr,  S  JuriBt,  389 ;  The  (i)  The  Aid,  1  Hagg.  Adm.  S3 ;  Tb« 

Wm.   HumiDgton,    9    JuriaC,    631 ;  The  Emblem,   Dareit,    61 ;    Barrels    of   Oil, 

Wm.  Beckford,  3   Rob.  Adm.  355;  The  Spngne,  91.    See  the  MeichsnU'  Shjp- 

18  F 

(a)  The  Tbetto,  8  H«gg. . 

AdTSDtnre,  6  Cranch,  Sfil .  ISS ;  Arnold  u  Covie,  L.  R.  3  P.  C.  589 

(p)  McGiDDJi  c.  Bteunboat  Fontiac,  I  (0  Tbe   Henrv    Evbaok,    1   Samuel, 

Newb.  Adm.  130,  G  McLean,  C.  C.  359.  400;  Mason  e.  Sbip  Blaireao,  !  Cranch, 

(a)  T^wiii  i>.  Prior,  1  Gallic.  136 ;  Post  HO ;  The   AmethvBt.  Dareii,  SS ;  Unioo 

r.    Jones,    19    How.    ISl  ;    The    ElweU  Tow-Boat  Co.  b.  Bark  Delphoa,  1  Newb. 

Grore.S  HttKg.  Adm.  B3I.    The  old  role  Adm.  41S.     For  cases  where  more  than 

<ued  to  be  to  give  one  half  the  property  one.third  has  been  allowed,  gee  2  l^u«ons 

Mved   in  a  case  of  derelict ;  but  there  u  Mm.  Law,   623,   where  this   question  is 

now  DO  fixed  rule,  althoneh  this  is  nsnallf  fnlly  discnssed. 

^ven.    The   Aqaila,   1   Bob.  Adm.   4B ;  (u)    Tbe    George    Dean,    1    Swaber, 

Tbe  Florence,  30  £ng.  L.  &  Eq.  607 ;  Post  Adm.  390 ;  Tbe  Marr  Pleasants,  id.  224^ 
t>.  Jones,   19   How.   161 ;  Rowe   v.  Brig         (u)  The  Peace,  1  Swabe;,  Adm.  SS. 
430 


>y.  1  8'      ..  ,      . 

(a)  The  Tbeti*,  8  Hwg-  Adm.  63 ;  The     Coromandel,   id.   EOS ;  The   aariBae,  id 
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govemment  might  perhaps  p&y  the  same  rate  aa  those  of  individ- 
uals, (t^)  The  exceptions  to  this  general  liability  to  sal- 
vage •  appear  to  be  in  favor  of  the  mails,  (x)  and  perhaps  •  321 
ships  of  war  of  the  government  of  the  saving  ship,(y)  of 
clothing  left  by  master  and  crew,  {z)  of  money  on  the  person  of 
a  dead  man,  (a)  of  bills  of  exchange  (6)  of  evidences  of  debt,  and 
of  documents  of  title. 

6.  Or  Saltaok  bt  Fdblio  Abmeu  SaiFt. 
This  is  demandable  of  right  for  property  saved  from  pirates, 
or  from  a  public  enemy,  (e)  or  by  a  recapture,  (rf)  In  these  cases 
the  amount  and  the  distribution  are  generally  regulated  by  stat- 
ute. («)  But  no  salvage  is  allowed  except  to  a  ship  actually 
aasisting  in  the  servioe  of  salvag&(/) 

T.    How  TBB  Claim  fok  Saltaob  CoMnHaATion  hat  he  bakkbd. 

There  may  be  a  custom  to  render  services  gratuitously,  which 
would  bringkhese  services  under  the  same  rule  which  is  applied 
to  services  rendered  as  a  legal  duty,  (g)  Thus,  it  has  bean  said, 
that  it  is  a  custom  for  steamers  on  the  Mississippi  to  draw  others 
off  a  sand-bar,  without  compensation.  (&)  A  custom  in  one  port 
is  not  binding  on  ships  of  other  ports,  which  render  salvage 
services   at   the   port   where   the   custom   prevails,  (i) 

If  ships  sail  as  consorts  under  a  contract  to  assist  each  other, 
neither  can  claim  salvage  compensation  for  services  rendered 
under  this  contract,  (j)  The  contract  itself  may  be  implied  from 
circumstances.  It  may  be  a  question,  how  far  a  claim  for  sal- 
vage compensation  may  be  made,  when  both  vessels  belong  to 
the  same  owner,  (i)  We  see  no  sufficient  reason,  however,  why 
the  fact  should  bar  the  claim  of   salvage   for   the   master  and 

(»)  In  The  Lord  Ndaon,  Edw.  Adm.  {h}  Tlie  Emblem,  DatsIb,  61. 

79,  B  cUm  for  Hdvage  wm  maiatained  (e)  Talbot  v.  Se^en,  1  Cnnch,  1. 

agtioM  k  ftoTernmeDt  oaiuport     No  op-  (d)  8ch.  Adeline,  9  Cnncb.  S44. 


podlian  was  made  by   goTemment.     Id  («|  Act  of  IIUW,  c  U,  i  U.  8.  Statu,  a 

The  Uaiqaii  of  Hiiiitlj,  3  Hug.  Adm.    Laige,  IB. 

Ut.  a  i^Tage  Mrrice  waa  lend^ed  to  a         (/)  Tbe    Dorothj    FortM,    i    Rob 


goranunent  traDeport,  and  a  qnantltj   of  Adm.  6H. 
goTflmment  storea  wen  uTed.     Tha  gor-         Ig)  The  Harriot,  I  W.  Bob.  430.    8e 

ttnmBnt  aiaeatod  to  the  conrt'i  decraeing  The  Swan,   id.   6S;  WlUiamaon  v.  Bli, 

Mitago.  AlpbODBO,  1  Cnrtte,  C.  C.  376. 

(x)  Sch.  Uertbant,  dted  in  Mairln  on         (A)  Montgomerj   e.   The  T.  P.   Lm 

Salrage,  133.  then,  1  Newb.  Adm.  439. 

if)  The  Cornot,  3  Doda.  464.  (i)  The  Red  Rorer,  3  W.  Rob.  15a 

(i)  The  RieioE  Snn,  Ware,  378.  ( /)  llie  Zephyr.  1  HagK.  Adm.  43. 

[a)  The  Amethjit,  Dareia,   39.    The         (t]  The  Margaret,  9  Hagg.  Adm,  41 

ntpBoae  of  hit  iuterment  wai  aUowed  oat  note 
of  thk  monej. 
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*  322  *  craw,  unless  the  vessels  axe  coasorts  under  a  contract  as 
above   stated. 

Salvage  services  are  sometimes  rendered  under  a  special  bar- 
gain made  with  the  salvors,  at  the  time  of  salvage ;  but  admiralty 
would  pay  no  great  regard  to  such  a  contract,  onlesa  it  were  equi- 
table, and  conformed  to  the  merits  of  the  case,  and  made  by  par- 
ties, capable  of  judging  as  to  their  obligatious,  with  a  clear 
understanding  of  the  nature  of  the  agreement.  (0 '  And  the 
baigain  must  be  distinct  and  explicit  as  to  the  amount  and 
terms,  (m) 

By  an  important  and  established  rule  all  salvage  compensation 
is  wholly  forfeited  by  an  embezzlement  of  the  property  saved  ;(n)  ' 
but  this  forfeiture  only  extends  to  guilty  parties,  and  inuocent 
co-salvors  are  not  affected  thereby,  (o) 

On  the  trial  of  salvage  cases,  salvors  are  competent  witnesses 
for  themselves  and  for  each  other,  (p)  This  competency  arises 
from  neceBsity,  In  cases  of  the  greatest  importance,  as  generally 
in  cases  of  derelict,  there  are  and  can  be  no  other  witnesses  aa  to 
the  material  facts  of  the  case,  but  the  salvors.  But  ^eir  interest 
in  the  result  demands  that  their  testimony  should  be  carefully 
weighed,  and  as  their  competency  arises  from  necessity,  it  ia 
limited  by  necessity ;  and  for  independent  facts,  which  may  be 
proved  by  other  testimony,  such  testimony  should  be  demanded,  (q) 


9  How,  lao,  Eods  u.  SMamboU  U.  . 
Bacon,  I  Newb.  Adm.  SSO:  Williami  d 
Buge  Jennj  Lind,  id.  **a.  S40. 

(ml  The  Trne  Blue,  3  W.  Rob.  176;  (p)  Tbe  EliiBbeth  &  Jane,  Wan,  39. 

The  HsDTy,  3  Eog.   L,  &  Eq.  fiU ;  The         (7)  The  BosIod,  I  SmnneT,  346 ;  Tha 
H«0idtatet,  3!  id.  GSO  ;  Tbe  British  Em-    Haniy  Ewbkok,  id  4^1. 
pira,  6  Jnriat.  608  ;  The  William  Liuhing- 
tOD,  7  Notea  of  Cacaa,  361. 


1  TIkh  where  after  the  af(Teeiiient  for  salTige  hu  been  made  circnmstancea  ifholljr 
change,  the  conrt  will  deal  with  the  queeCion  of  salvage  aa  if  no  contract  had  beea 
nade.  The  Westbounie,  14?.  II.  133.  Andwhere,  aa  a  condicion  of  rendering  eeirice, 
the  salTur  maheg  ao  unfair  bargain  with  the  tnaater  of  the  reeoel  in  diMreas,  the  court 
will  diBregard  the  agreemeot,  treating  it  as  made  under  compnlsion.  'I'he  Mark  Lane, 
15  P,  D.  lUb.  See  also  The  Medina,  1  P.  0.272;  aP.  D.  5;  The  Sileeia,  5  P.  D.  177, 
Bat  if  the  agreement  for  Bnlvage  isnot  nnreasonable.  it  will  be  enforced.  The  Ganges, 
L.  R,  a  A.  £  E.  370 ;  Tbe  Waverlejr.  L.  R.  3  A.  &  E.  369  ;  The  Prim  Heinrieh.  18  P. 
D.  31 1  Bowen  r.  The  European,  44  Fed.  Rep.  464,  490 ;  The  Sir  William  ArmitnMig, 
S3  Fed.  Rep.  149  ;  Tbe  Sirius,  U  Fed.  Rep,  611.  Such  a  contract  does  not  deprive 
the  salTor  of  his  lien.    Chapman  f.  The  Endues  of  the  Greenpoint,  38  Fed  Kep.  671. 

^  So  the  master  and  crew  of  a  vessel  which  has  negligentt^  mn  down  another 
veaiel  cannot  claim  salrafce.  as  their  own  misconduct  canaed  the  danger,  Careo  ex 
Capella,  L.  R.  I  A.  &  B.  3Sa,  For  other  cases  where  misconduct  on  the  part  of  ssJvon 
was  held  to  reduce  tbe  compensation  to  which  thej  wvre  entitled.  Me  The  Marie,  7 
P.  D.  aOS ;  The  Tan  Tean,  $  P.  D.  147. 
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We  should  aLao  strosgly  insist  npoa  anot^»  rule,  grounded  on 
the  Gompeteacy  of  the  salvors,  and  neceesary  to  secure  or  induce 
tiieir  veracity.  It  is,  that  positive  and  material  falsehood  should 
be  regarded  as  an  embezzlement  of  the  truth ;  and  should  work  a 
forfeiture,  iu  the  same  way  and  to  the  same  extent  as  an  embez- 
zlement of   the  property. 

Salvage  claims  may  undoubtedly  be  barred  by  lapse  of 
time ;  *  for  an  admiralty  court,  like  a  court  of  equity,  does    *  323 
•not  regard  or  enfoxce  stale  claims,  (r) 


D.  —  Of  Oenfral  Average. 

More  than  three  thoosaod  years  ago,  the  commerce  of  the 
Mediterranean  appears  to  have  been  governed  by  the  laws  of 
Bbodes ;  so  called,  because  they  originated  in  that  island,  then  a 
mart  of  commerce.  One  of  its  rules  has  survived  to  this  time, 
and  is  now  a  universal  rule  of  commerce,  and  is  likely  to  remaiu 
so;  because  it  is  founded  equally  upon  justice  and  expudieocy. 
This  rule  is  the  rule  of  general  average.  Substantially,  the  rule 
is  this ;  that  where  maritime  property  is  in  peril,  and  the  sacri- 
fice of  a  part  is  made  for  and  causes  the  safety  of  the  rest,  that 
which  is  saved  contributes  to  make  up  the  loss  of  that  which  is 
sacrificed,  (s) ' 

The  justice  of  this  rule  is  obvious.  And  its  expediency  is 
equally  certain,  though  it  may  not  be  so  obvious.  If,  when  a 
ship  with  its  cargo  were  in  peril,  and  some  of  the  goods  must  be 
thrown  over,  to  save  the  rest,  and  what  was  thus  thrown  over  was 
wholly  lost  with  no  indemnity  to  the  owner,  the  question  would 
always  arise,  which  of  the  freighters  should  thus  suffer.  Each 
freighter  would  then  endeavor  to  protect  himself,  either  by  exert- 
ing an  undue  influence  over  the  master,  who  should  think  of 
nothing  but  the  safety  of  the  whole  property  in  his  charge,  or  by 
taking  care  that  their  goods  were  placed  in  the  ship  beyond  easy 
reach,  or  by  sending  some  one  in  the  ship  to  look  after  their 

MThe   Rapid.  3  Hu^.   Adm.   419;  Rhr^iacaTetnr.  nt  ni  lenndn  luriR  jm^ 

The  Skinnel.  4  Kng,  L,  &  Eo.  5S1 ;  Cobnro  iftctuB  merciani  foctiu  est.  omnium  contn- 

e.  Factors',  ftc  Ins.  Co.  SO  Fed.  Rep.  644.  batione  nrciatnr  qnod  pro  omnibiu  datam 

(•)  Thia  mie,  an  jweMrred  in  the  Roman  eat." 
dtil  Uw  (Dig.  14,  !),  U  aa  foUowi :  "  Lege 

>  The  cironrnMancei  moat  be  aiicli  ••  to  imperil  tbe  inSetj  of  the  ship,  not  metelf 
thsHieceMtnl  proaefDtion  of  the  T07Ue.  STeagdenn.  Wallace.  13  Q.  It.  IJ.  B9  ;  lOApp. 
Ch.  404 ;  Rofal  Mail  S.  P.  Co.  v.  OogMth  Banfc,  19  Q.  B.  D.  363, 370;  Bowriog  v. 
•^-■^  -1,  4!  Fed.  Rep.  794. 
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goods,  or  by  some  other  means.  Whereas,  in  such  a  peril  the 
master  should  be  at  perfect  liberty  to  select  for  destruction,  juBt 
that  property  the  loss  of  which  would  best  promote  the  safety  of 
the  rest.  The  law  of  geueral  aveiage,  which  is  kaowu  to  have 
been  in  force  in  England  about  six  hundred  years  ago,(f)  is  there- 
fore universally  in  force,  and  various  subsidiary  rules  are  gener- 
ally recognized  for  the  pnrpose  of  making  this  law  ef&oient  and 

just  in  its  operation. 
•324        •From  the  reason  of  the  rule  it  follows,  that  the  owner 

of  the  goods  sacrificed  is  not  repaid  their  full  value, 
because  if  he  were  be  would  have  the  advantage  of  being  the  only 
one  that  did  not  lose,  (u)  But  the  contributions  are  determined 
thus ;  the  value  of  the  whole  property  at  risk  is  ascertained,  and 
then  the  value  of  the  property  sacrificed ;  this  last  value  forms  a 
certain  percentage  of  the  lai^r  value ;  and  all  the  property  saved 
pays  that  percentage  of  what  is  saved,  to  the  owner  of  the 
property  lost ;  and  thus  be  loses  the  same  percentage  or  proportion 
with  the  other  owners. 

There  are  three  essential  elements  of  general  averaga  First, 
the  sacrifice  n^uat  be  voluntary ;  second,  it  must  be  necessary ; 
third,  it  must  be  successful,  (v) 


I.    The  Sackifici  mdbt  be  Voluitmrt. 

General  average  usually  occurs  by  a  jettison  of  the  cai^,  to 
lighten  the  ship ;  or  by  cutting  away  the  mast«  and  sails  or  rig- 
ging to  relieve  tbe  ship,  which  is  substantially  a  jettison  of 
them,  (w) 

A  principal  difficulty  here  is  to  discriminate  between  a  volun- 
tary sacrifice  and  a  loss  by  a  peril  of  the  sea.  Supposing  sails 
are  hoisted  to  get  a  vessel  off  a  lee-shore,  which  may  be  probably 
blown  away,  or  an  anchor  cast  on  a  rocky  bottom  likely  to  chafe 
and  cut  the  cable,  or  catch  and  break  the  anchor ;  and  there  may 
be  many  such  cases.  The  general  rule  must  be,  that  nothing  of 
this  kind  creates  a  claim  of  general  average,  unless  it  was  not 
only  done  for  tbe  purpose  of  saving  the  ship  and  cargo  from  peril, 

{')  Probablj  the  earlieat  EdkIIiIi  re-  (r)  Bunard  d.  AdmmR,  10  How.  SOSi 

?9rt«d  csM  un  thie  Bnbiect   Is  Hicks  e.  StarreM    c.   C&ry,   2   CartU,   C.  C.  66, 

aliDfTton.   33   Kliz.   P.   Moore.  397.     In  Kimick  e.  Holmea,  S9  Pa.  366. 

1385.  Kdvard  T.  rant  to  the  Cinqne  Porta  {w)  Walker  v.  Uaited  Statet  Im.  Co. 

iMtera  patent,  declaring  what  gobdi  were  11  S,  &  R.  61  ;  Sinii  o.  Garnej,  4  Binn. 

liable   to    contribution.     See    1    RTiner,  S3S ;  Fort«r  v.  Providence  In*,  Co.  4  Ma- 

PcederH,  3d  ed.  p.  340.                        '  »on,  298;  Greelj  b.  Tremont  Ini.  C«  9 

.  (u)  Sinionds  c.  White,  2  B.  &  C.  SOS ;  Oiufa.  415 ;  Scoddet  c.  Bmdfoni,  14  Pkk. 

Lee  i>.  Qrinnell,  5  Doer,  431.  13. 
484 


)vGoo<^lc 


CB.  Xn.]  OF  THE  LAW  OF  SHIPPlyO.  *  825 

but  was  done  uoder  peculiar  circumatancea,  which  made  the  loss 
of  the  sails  or  cable  or  other  property  almost  certain,  and  unless 
it  would  not  have  been  done  but  to  save  the  rest.  But  even  then 
it  would  be  diiEcult  to  discriminate  such  cases,  from  the  common 
effects  and  perils  of  navigation,  which  every  ship  is  bound  to 
encounter,  {x) 

*  There  is  one  kind  of  sacrifice  that  has  raised  difficult  *  325 
questions,  which  has  passed  repeatedly  under  adjudication. 
This  is  the  case  of  the  voluntary  stranding  of  the  ship,  by  the 
master.  We  apprehend,  however,  that  the  difficulty  which  this 
case  presents  lies  not  in  the  principle,  but  in  the  application  of 
it  A  ship  is  voluntarily  stranded  by  the  master,  when  its  wreck 
is  inevitable  or  nearly  so,  and  the  master  seeks  a  favorable  place, 
where  the  safety  of  ship,  cargo,  or  life  may  be  more  probable. 
Now,  if  the  master,  having,  and  believing  that  he  has  at  the  time, 
a  chance  of  saving  his  ship,  which  ie  real  and  of  value,  though 
not  a  probability,  voluntarily  casts  this  chance  away,  for  the  pur- 
pose of  saving  his  cargo,  the  cargo  saved  should  contribute  to  pay 
for  the  loss  of  the  ship.  Bat  if  the  ship  must  be  lost  at  any  rat«, 
the  mere  fact  of  losing  it  in  one  place  rather  than  in  another, 
cannot  give  to  the  ship  a  claim  against  the  ca^a  We  confess, 
however,  that  the  cases  on  this  subject  are  not  reconcilable  with 
this  principle,  or  with  any  principle,  or  with  each  other,  (t/)  If 
in  consequence  of  the  stranding  the  vessel  is  totally  lost,  there  is 
a  conflict  of  authority  whether  the  cargo  is  liable  to  contribute, 
but  the  rule  seems  now  to  be  settled  in  favor  of  contribution  in 
snch  a  case,  (z)  ^ 

{x)  See  Walker  e.  United  StatM  Ins.  191;  Re*  v.  Cutler,   Sprae:ne.   135  ;  Simi 

Ca  11  S.  &  K.  61 ;  Birkley  c.  PreegraTe,  I  v.  GnrneT,  i  Binn.  513  ;  Moech  u.  Rol.in- 

EMt,330;  Sboe  D.  Low  Hooilron  Co.  4fl  «an,    4  Wbart.   360;    Walker   v.   United 

Fed.  Kep.  ISS ,  a  Phillips  ina.  S  1385.  States  Idb.  Co.  1 1  S.  &  R,  61 ;  The  Star  of 

ig)  The  lendinK  caM  on  this  point  is  Hope,  9  Wall.  SOS;  HeadrickgD.  Anstralimi 

Barnard  v.   Adams,   10  How.  STO.     The  Ids.  Co   L.  R.  9  C.  P.  466 ;  Eammoor  S. 

Tttsel  was  drifting,  in  a  gale,  towards  a  S.  Co.  a.  Uaiiin  Ins.  Co.  44  Fed.  Rep.  374. 

rocky  and  dangerous  part  ol  the  coast,  (i)  Col.    Ids.   Co.   v.  Ashbj.   13  Pet. 

OD  which,  if  gbe  had  strack,  she  most  in-  331  ;  Caie  a.  ReiUy,  3  Wash.  C.  C.  S98, 

cTitaUf  hare  perished,  together  with  the  nom.  Caze  i>,  Richards.  3  S.  &  R,  237,  note ; 

crew  and  cargo.    To  avoid  this  peril,  she  Gray  v.  Wain,  3  S.  £  R.  229 ;  Mnt.  Sufety 

waa  steered  along  the  coast,  and  floallr  Ins     Co.   u.  Cargo  of  the  Brig    George, 

ran  on  a  beach,  and  all  the  cargo  saved.  Olcott,  Adni.  89 ;    Barnard  v.  Adams,  10 

Thia  was  Md  to  be  a  caae  for  conttibo-  How.  270 ;  Merithew  b.  Sampson,  4  Allen, 

tion.     See  also  Stargess  D.  Cary,  2  Cnrtis,  193.     The  anthorities  against  contribn- 

C  0.  59 ,  Rejnolds  v.  Ocean  Ins.  Co.  22  tion  Id  such  a  case  are  Kmerigon,  c.  xii. 

nek.  191 ;  Merithew  r.  Sampson,  4  AUen,  g  xli.    Meredith's   ed.   475  ;     Eppes   v. 


to  which  the  own«n  ofthe  cargo  are  hound  tii  cortribuEe.    Walthew  v,  MaTroiaui,  L. 
B  S  Ex.  116.     Contra,  Wheeler  e.  Cootiuental  Ins.  Co.  »  N.  Y.  Snpp.  141. 
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Mere  expenses  often  constitute  an  aven^  loss.  Suppose  that 
some  sea  peril  injures  a  ship,  and  compels  her  to  go  out  of  her 
way  to  a  port  of  repair,  can  the  ship  claim  indemnity  for  the 
expenses  of  repair,  or  for  the  wages  and  provisions  while  going  to 
seek  repair?  Here  also  the  cases  and  the  usages  are  not  agreed 
or  certain.      We   should   say,    however,    if  we    applied 

*  326    *  to  this  question  only  the  general  principles  of  general 

average,  that  the  ship  has  no  snch  claim,  'nnless  the  repnirs 
were  themselves  made  necessary  by  an  injury,  caused  or  sus- 
tained for  the  purpose  of  saving  the  property;  or  unless  the 
repairs  were  only  temporary  repairs,  of  no  permanent  value  to  the 
ship,  and  were  needed  and  made  only  to  enable  the  ship  to  save 
and  transport  the  cargo.  If  repairs  were  made  at  a  certain  time 
and  place  for  the  sake  of  the  cargo,  which  but  for  this  cause 
would  have  been  made  elsewhere  at  less  coat,  then  the  difference 
in  the  cost  comes  within  the  reason  and  equity  of  general 
average,  {a) 

As  to  the  expenses  incurred  by  seeking  repair,  the  authorities 
are  still  more  conflicting.'  It  would  seem  from  the  English 
cases,  tliat  wages  and  provisions  do  not  come  into  general  aver- 
age, unless  this  expense  was  incurred  in  seeking  or  obtaining 
repairs  of  an  injury,  which  was  itself  an  average  loss.  Thus, 
whether  a  mast  were  cut  away  to  save  ship  and  cargo,  or  blown 
away,  it  would  be  eqaally  necesBsry  for  the  ship  to  seek  a  port  of 
repair,  and  her  expenses  would  be  the  same  in  both  cases.  But, 
in  the  first  case,  where  the  mast  was  cut  away,  the  vrages  and 

Tucker,  4  Coll,  346 ;    BnulhnrM  v.  Col.  C.  C.  3SG ;  Jockaoa  v.  ChuDock,  9  T.  R. 

Ina.  Co.  9  Johni.  9 ;  Mmh»ll  r.  Qanier,  6  509 ;  Brooks  s.   Urieutml   Ina    Co.  T  Pick. 

Bub.  394.  259  ;  Himam  v.  St.  Lonii  I'erpet.  lu.  Co. 

(a)  See   Padelfard    v.    BotrdmBii,    4  T  La.  An.  II  i  Spmrka  v.  Kittradge,  S  Law 

Hasa.  548 ;  Rom  v.  Ship  Active,  »  Wash.  Rep.  SIS. 

1  "  When  a  tmmI  ia  disabled  at  aea  and  pnts  into  a  port  of  refnge  for  repair,  the 
ordinar;  eupwiaei  iiLcnrred  are  Fegnrdod  hi  roDeTal  average.  .  .  .  General  average 
expenee*  implode  the  charf^  uf  enterin^i!  the  narbor,  as  pikitage.  townxe,  qnantntine 
dues,  dockiDg.  wharfage,  inrveyi  un  the  ship  and  cargo,  coat  of  onloBding.  Bloring,  aiid 
reload! Dg  cargo,  and  an  allowance  for  wageiof  the  crew  from  (be  moment  of  departure 
from  the  course  of  the  vovage  until  the  Toyase  is  renewed,  or  until  It  ia  abauiloned  aoil 
the  interests  separated.  6ut  these  expeuws  (»  the  dels;  are  general  average  odI^  np  to 
the  time  the  continuation  of  tbc  Tojaft^  remains  in  expectancy."  The  Joseph  tarwc]], 
SI  Fed.  Kep.  844 ;  Uobeon  ii.  LonJ,  92  U.  B.  3S7 ;  Bownng  v.  Thehaud,  4a  Fed. 
Rep.  794. 

"The  recent  English  cases  refnae  to  extend  general  aremge  charges  in  a  port  of 
refuge,  sought  in  conseqaence  of  a  sea  peril,  bevond  the  time  of  unloitdiag  the  ship, 
becauee  when  that  is  accomplished  the  cargo  is  no  longer  in  danger.  NvcDedon  d. 
Wallace,  13  Q.  B.  1>.  S9,  72-85,  91 ;  Hallett  r.  Wigram,  9  C.  B.  »t)0;  Rojal  Uail  S. 
P.  Co.  c.  Euglish  Bank,  I9Q.  B.  ]>.362,"  Bowring  cThebaud,  43  Fed.  Rep.  794.  798, 
See  also  SvensdeD  v.  Wallace.  10  App.  Cas.  404;  At  wood  i-,  Selloi,  4  Q  B.  D.  341;  & 
Q.  B.  D.  386. 
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pruvisioQs  woald  come  nndei  general  average,  because  tbe  repairs 
would  have  been  made  aecessary  by  a  voluntary  saciifica.  Iii  the 
second,  where  the  mast  was  blown  away,  the  wages  and  provi- 
sions would  not  come  under  general  av^age,  because  the  repairs 
would  Dot  (&)  In  tbia  country,  however,  it  seems,  to  be  the  usage 
and  perhaps  the  law,  that  as  in  both  cases  and  equally  the  ship 
seeks  repairs  for  the  safety  of  the  ship  aqd  csi^,  the  expense  of 
seeking  it  falls  on  ship  and  cargo,  (e)  slthongh  the  cost  of  the 
npairs  themselves  might  rest  upon  l^e  ship. 

All  ooaritime  property  consists  of  the  ship,  the  caigo, 
and  the  *  freight  AH,  or  a  portion  of  all  or  of  each,  may  *  327 
have  been  saved  by  a  sacrifice  of  some  other  portion ;  and 
whatever  is  thus  saved  contributes  to  whatever  is  thus  lost  The 
application  of  this  rule  is  indefinitely  diversified,  no  two  cases 
presenting  precisely  the  same  circumstances ;  and  we  give  in  our 
notes  leading  caaes  illustrative  of  the  principal  questions  which 
have  thus  arisen.  ((Q^ 

It  may  be  well  to  add,  that  the  law-merchant  discourages  the 
carrying  of   goods  on  deck,  in  part  from  the  greater  danger  to 

(b)  TTiia    dutinction    wm    Mken    in  Spiune,   17;    Bood   «.   The   Saperb,   1 

Poirer  e>.  Whitmore,  4  M.  &  S.  Ul ;  bnt  W^bce,  Jr.  393.     PnmpioK  out  a  ship. 

k  i»  doubtful  vhetber  il  is  joMiled  hr  Oirok    s.   Commonvmlth    Id>.   Co.    SI 

ttie  preceding  csh  of  Flnmnier  u,  Wild-  Pick.  i69;   Nelson  e.   Belmoat,  fi  Doer, 

nuu.  3  M.  A  S.  483.     See  also  HaUett  v.  S2S.     Scnttling  a  resBel.     Nelson  B.  Bel- 

Wi^tniB.  9  C.  B.  580;  De  Vmu  k.  SsItk-  roont,  S  Doer,  310;   Lee  b.  GrinBell,  id. 

dor,  4  A.  &  E.  4ao.  400.    RaaBom.     M&iaoanure  d.  Keating, 

(f)  Walden  d.  Le  Rot,  2  Cuneg,  a«3 ;  9  Gallis.  33S;  The   Hoop,  1   Rob.   Adm. 

Thornton  B.  U.  S.  Ina.  Co.  3  FairL  ISO;  201;   Ricord  d.  Bettenham,  8  Bur.  1734; 

Padelford   e.   Boudman,  4    Haas.    S48 ;  Welles  b.  Graj,  ID  Mass.  43 ;   ClarkBoa 

Potter  B.  Ocaaa  Ina.   Co.  3  Snmnei,  27 ;  c.  rh<Biux  Ins.  Co.  9  Johns.  I  ;  Doogla* 

~     ~  ■     "'         "  --     -.   .  ^  Moody,  9  Mass.  548;   Saaaom  p.  BaU. 

4  Dall.  459.     IMay  by  embargo  ia  not  a 
BDbject  of  avenge.     I>a  Costa  s,  Newn- 

i  Ins.   Co.  9  Cnsli.  «il ;   BiVker  ham,  3  T.  R.  407 ;  M'Bride  d.  Mar.  las. 

>,  &C.  R.  Co.  93  Ohio  St.  4S.  Co.  7  Johns.  431 ;   Penny  n.  N.  Y.  Ini.  Co. 

_  ensee  of  tighterage.     Heyliger  3  Caines.  155,    Expenses  incmred  after 

!}.  Y.  Ins.  Co.  11  Johns.  85 ;  Lewis  u.  csptnre    an    a  charge   on    the    subject 

n'iUiama,  1   Hall,  430.    Goods  lost  after  bwieflted.    Spafford  s.  Dodge.  14   Mass. 

they  are  pat  io  li^hieo  for  the  comiBon  66 ;  Peters  c  Warren  Ins.  Co.  I   Stor;, 

beasAt    are   oantribnted  lor.     l^wis   d.  469,  Jamel  c.  Marine  Ins.  Co.  T  Johns. 

Williama,     I    Hall,    430l      Expense     of  413.     If  a  nut  of  a  cargo  is  sold  t 


..ft' 


storaira    id   cargo.      Barker    b.    Phcsnix  fnodsfor  the  common  good,  this  ii  com- 

Im.  Co.  S  Johu.  318;   Hall  b.  Janson,  pensated  for.     The  Ship  Packet,  3  Mason, 

4   EUia  &   Bl  500.    Damag*   to   goods    "-"     "'' "--'-  '—  "-   "  " 

whila    stored.    Henneo    d.    Monro.    IS 
Matt.  lA  449.    Bat  see  The  Brig  Mary, 


EUia  &   Bl  500.    Damag*   to   goods    HO;  Giles  ■.  Eagle  Ins.  Co.  3  Met.  144; 
while    stored.    Henneo    d.    Monro.    IS    The  Mary,  Spragne,  51. 


1  A  ship's  spare  spais  and  some  of  the  cargo  bnmt  as  fuel,  after  the  snpply  of  coal 
failed,  for  the  donkey  engine  nsed  in  pamping  ont  the  Bhip  in  order  to  avert  the  Iom  of 
the  ship  and  cargo,  are  a  sabjert  of  general  average.  HohinKon  n.  Price,  S  Q.  B,  I). 
91 ;  a  Q.  B.  D.  995.  Backus  n.  Coyne,  45  Mich.  584.  decided  that  car^  lightered 
away  to  save  a  veeael  and  the  rest  of  the  cargo  ia  not  liable  to  eoutnbate  for  the 
tabeeqaent  expenses  of  saving.  —  K. 

487 


jiGooi^lc 


*  828  THE  LA.W  OF  C0NTBACT8.  [bOOE  m. 

goods  BO  carried,  but  more  from  the  hiDdrancc  of  aftvigation,  and 
the  consequent  increaHe  of  danger.  Therefore,  if  goods  are  car- 
ried on  declt  and  jettisoned,  this  loss  gives  no  claim  fur  contribu- 
tion, (e)  If  the  owner  consented  to  their  being  so  carried,  he 
bears  his  whole  loss.  (/)  If,  without  his  consent,  the  master  so 
carried  them,  the  shipper  of  the  goods  may  claim  his  whole  loss 
from  the  owner,  as  a  loss  from  unsafe  and  improper  lading  by  the 
fault  of  the  master.  (^)  If  the  goods  are  carried  on  deck  in  con- 
formity with  an  established  and  known  usage,  the  shipper  would 
have  a  claim  on  the  vessel,  and  also  probably  on  the  goods  on 
deck,  (ft)  1 

Loss,  by  decree  of  salvage  compensation,  is  always  set- 
•328   tied  *on  the  principles  of  general  average,  (t)    A  loss  by 
collision  is  not  (J) 

S.    Thb  SiCHiFtCB  Hnn  be  Nkcmsaxt. 

It  is  seldom  that  this  question  occurs  in  practice.  If  the  sacri- 
fice be  without  necessity  be  who  causes  it  must  be  responsible  for 
his  folly  or  his  wickedness." 

It  must  be  remembered,  however,  that  the  necessity  for  the 
sacrifice  may  be  either  real  or  apparent ;  for  if  it  seemed  real  at 
the  time,  and  existing  circumstances  justified  a  master  possessed 
of  honesty  and  reasonable  discretion  in  making  the  sacrifice,  it 
would  be  sufficient  to  found  a  general  average  claim,  although 
subsequent  circumstances  might  show  that  it  was  in  fact  un- 
necessary, (k) 

(e>  Smith   f.   Wright.   I   Cainet,   *3;  I   Man.  &  G.  308;   Harle7  v.  Milwud, 

Lenox  n.  Uoiwd  Ins   Co.  3  Jobiu.  Cas.  1   Jodbb  &  C.  Irieb  Kuch.  3!4;  Harriii  d. 

ITS;  CTaiDD.  Aiken,  IS  Maine,  399;  Got-  Moody,  4  Bobw.  910;   Gillett  v.  EllJa,  11 

don  V.  Marwood,  T  Q.  R  D.  sa,  and  canea  111.  579,     See  Wubingtoa  Jm.  Co.  v.  Biad- 

mjra.  ley  Fertiliier  Co.,  33  Fed.  Hep.  686. 

(/)  Lawrence   p.  Mintnrn,    17    How.  (t)  Hevliger  d.  N.  Y.  Ins.  Co.  II  Johna. 

100;    Sayward  v.  Stevena,  3    GraT,   97;  85;   Pelera  r.   Warren  Ins.  Co.  1  Story, 

Sproatv.  Doanell,M  Maine,  I8S.    '  4BB;  The  Mary,  Spragne,  51. 

^1  The  ParsgOQ,  Ware,  393 ;  Barber  (j)  Vetera  v.  Warren  Ina.  Co.  9  Sntn- 

V.  Bmce.  S  Conn.  S  ;  Creeiy   d.  HoUv,  li  ner,  389,  1  Story,  463. 

Wend.  S6;   Goold  d.  Oliver,  9  Man. '&  O,  (jt)  Lawrenr^  p.  Mintnm,  17  How.  100, 

—   ~   __  iiij,   Dnpont  de  Nemonm  p.   Vance,   19 
ker  r.  Jackaon,  Spisgne,  141. 

I  So  if  the  floods  are  earned  on  deck  with  the  agreement  of  the  ahip-owaer. 
Bnrton  v.  English,  10  Q.  B.  D.  496 ;   19  Q.  B.  D.  91S. 

'  'I'liere  can  he  no  general  average  cuntrihntion  in  favor  of  one  who  !b  reaponsihle 
for  the  peril  which  made  a  sacrifice  necessary.  Thus  if  the  peril  was  caused  by 
nccligence  in  navigating  the  ship,  though  there  may  be  general  average  contriliutiun 
among  the  owners  of  the  cargo,  there  will  not  be  in  'favor  of  the  shipniwneTii.  Strang 
V.  Scott,  14  App  Cra.  601 ;  I'hippn  b.  The  Nicanor.  44  Fed.  Rep.  504.  So  if  the  peril 
arises  from  tmseawonbinew,  Cheraw,  Ac.  R.  K,  Co.  d.  Broadnax.  109  Pa  43i,  as 
from  an  accident  to  the  shiu  while  loadiug,  for  a  carrier  b^  sea  is  bound  by  imjijied 
warranty  to  have  the  venel  seairorthy  at  the  time  of  saihng  Bowring  n.  Thebant^ 
4S  Fed.  Bep.  794. 
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Fonnerly,  to  guaxd  against  waeteful  and  unnecessarj  loss, 
the  law-merchant  required  the  master  to  consult  bis  officers 
and  crew,  and  odIj  with  their  coDseot  make  a  jettisoo.  But, 
whether  because  sailors  have  growc  worse  oi  masters  better,  or 
for  some  otbe^  reason,  the  rule  is  now  no  longer  recognized,  (I) 
and  the  practice  is  very  unusual.  Indeed  a  resort  to  it  now 
might  almost  excite  suspicion,  tor  the  law-merchant  clothes  the 
master  with  absolute  authority  in  all  such  cases,  and  lays  upon 
him  a  corresponding  responsibility. 

3.  ToB  Sicsirica  host  vb  StrooBiSFCu 
Ou  this  point  It  might  be  enough  to  say,  that  if  the  property 
be  not  saved,  there  is  nothing  for  which  contribution  should  be 
made.  If  there  is  nothing  which  ia  benefited  by  the  sacrifice, 
the  whole  foundation  of  the  claim  of  general  average  has  no 
existence,  (m) 

*  Questions  under  this  principle  have  arisen  chiefiy,  if  "  329 
not  altogether,  where  expenses  have  been  incurred  and 
contribution  demanded  for  them.  It  ia  enough  to  say,  in  regard 
to  such  questions,  that  where  expenses  are  incurred  for  repairs,  (n) 
or  wages  and  provisions,  (c)  or  to  prevent  condemnation  in  case  of 
forfeiture  or  capture,  (p)  or  to  rescue  and  recover  a  ship  or  cargo, 
—  in  all  such  cases,  if  the  cargo  be  saved,  or  if  the  ship  be  ena- 
bled to  resume  her  voyage,  these  expenses  may  be  averaged ;  and 
otherwise   not. 

4.    What  Cobwitctbs  a.  Sacbifice.i 

It  has  been  said  by  a  very  high  authority,  that  '  It  the  mas- 
ter's situation  were  such,  that,  but  for  a  voluntary  destruction  of 
a  part  of  the  vessel  or  her  furniture,  the  whole  would  certainly 
and  unavoidably  have  been  lost,  he  could  not  claim  a  restitution ;  ' 

fall  thronvh  th«  deck  and 
_,,   _ — ,    — .,  __.  —   ._   — I  carjfo,   whereby    both  it 

Co,  s.  Aihbf,   13   Pet.  343;    Nimick   v.  aod   tbe  ship  were  partially  consumed. 

Hoimea,  2S  1^  373,  AMumiog  thu  the  purpoge  waa  accom. 

fn)  Scodder  d.  Bradford.  U  Pick.  13;  plished,  the  court  were  divided   on   tha 

Bndfannt  v.  Col,  Int.  Co.    9  JohuB.  9 1  qaeition  whether  tlie  masta  were  to  be 

Gray  d.  Wain,  2   S,  &  K,  255;  Sima  v.  contributed  for. 

Gniney,  4  Binn.  524.    In  Lee  c  Grinnell,  (n)  Myera  s.  The  Harriet,  2  Whait, 

i  Dner,  422,  tbe  rigging  and  masta  of  a  Die.  p.  48. 

w««el  which  were  on  Are,  were  cat  awav,  7o)  Nelaon  u.  Belmont,  5  Duer,  325. 

with  the  expectation  that  they  wonld  (all  (p)  Williama   o.  Suffolk   Iiu.  Co.,  S 

oretboud,  and  thua  tave  tbe  ahip  and  SDmner,  510. 

>  See  Shepherd  v.  Kottgcm,  3  C.  P.  D.  985,  per  Brett,  L.  J, 


(/)  Birklej  B.  Prea^ve.  1   E««t,  220 ;    cargo.    A  spar 
Sfaui  e.  Gnmey,  4  Burn.  513;  Col.  In«,    aet  fire   to  the 
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beoauae  a  tbing  cauaot  be  said  to  bere  been  sacrificed,  whicb  bad 
already  ceased  to  be  of  any  value. '  (q) 

This  cannot  be  true.  Such  a  principle  or  rule  as  this  would 
cut  off  precisely  those  cases  to  whicb  the  law  of  general  average 
is  always  applied,  and  has  been  for  more  than  three  thousand 
years.  There  are  always  cases  in  which,  but  for  the  voluntary 
deatmctioQ  of  a  part,  the  whole  must  be  bwt;  and  it  ia  precisely 
because  this  voluntary  destruction  of  a  part  does  save  the  rest, 
whicb  could  not  otberwiae  be  saved,  that  a  claim  for  contribution 
exists.  If  the  rest  could  have  been  saved  without  this  loss  of  a 
part,  that  loss  would  have  been  unnecessary.  It  cannot  be  needed 
to  give  instanoes  of  this,  for  all  cases  of  general  average  are  such 


It  is  still  true,  that  if  the  very  thing  lost  must  itself  be  inevita- 
bly lost,  and  could  not  be  saved  by  the  loss  of  anything  else, 
then  the  loss  of  it  does  not  come  within  the  meaning  of  the  word 
"  sacrifice, '  as  used  in  the  law  of  general  average. 

If,  for  example,  masts  are  blown  over,  and  still  hang  to 
•330  the  "vessel  by  the  rigging,  they  may  be  said  to  be  volun- 
tarily lost,  if  the  rigging  be  cut  to'  let  them  go.  But  it  is 
obvious  that  do  claim  for  general  average  could  now  be  made, 
unless,  possibly,  the  ship  was  near  a  port  of  safety,  and  might 
have  dragged  the  masts  and  sails  in,  and  so  saved  them ;  but  this 
can  hardly  be  supposed,  (r)  So,  too,  where  a  vessel  was  laden 
with  lime,  and  the  lime  was  on  fire,  and  the  vessel  was  scuttled 
to  save  her,  and  thereby  the  lime  was  destroyed  at  once,  the  ship 
was  not  required  to  contribute  for  the  loss  of  the  lime,  because  that 
could  not  have  been  saved  in  any  way ;  and  the  scuttling  which 
saved  the  ship  only  hastened  the  inevitable  destruction  of  the 
Hme,  but  did  not  canse  it(«)  It  is,  however,  generally  true, 
that  if  a  ship  be  scuttled,  or  filled  with  water,  to  save  herself, 
and  thereby  saves  so  much  of  the  cargo  as  the  fire  has  not 
reached,  and  the  cargo  which  the  fire  does  not  reach  is  injured 
by  the  water,  the  ship,  if  saved,  contributes  for  the  injury  to  ttte 
cargo,  (f)' 

(q)  Ben«che  ID  Stereni  dt  Benecle  on     See  CoL  Idb.  Co.  r.  Axhby,  13  Pet.  340 ; 

ATenwe.  Phil.  ed.  110  Marshall  c.  Gamer,  «    Barb.    394.    See 

(r)  Nickerflon   e.  Tjson,  B  Man.  46T ;    Lee    v.    Griaoell,    5    ]>aer,   4D0,    oMt, 

Steveni  &,  Benecke  od  ATei«ge,  Phil.  ed.    p.  *32B,   n.  (m). 

111.  (t)  NeltOD   p.   Belmont,  S  Ihier,  3)3; 

<j)  Crockett  d.   Dodf^,  3   Falrf.   19a    Lee  d.  GriDaell,   id.  400.     In  NimicK  o. 

'  The  poDrinK  of  water  on  the  cargo  bj'  the  maater'i  orders,  to  pat  ont  a  Are  id  tht 
hold,  is  a  f^neru  average  act,  and  if  the  cargo  ii  therebj  injarad,  the  owD*r  ia  etrtitlBA 
to  mntribation.  WhitecroBa,  &c.  Co.  u.  Sarill.  8  Q.  B.  T}.  653;  Heve  r.  North  Ger. 
man  Llojd,  36  Fed.  Rep.  TOS  ;  The  Boanoka,  46  Fed.  Rep.  ill.  See  Stewart  v.  Weet 
India,  &c  Co.  L.  R.  8  Q.  B.  SB. 
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Nor  is  the  effect  of  the  sacrifice  critically  inquired  into.  Quea- 
tiOQB  of  this  sort  have  ariseD ;  but  ve  should  say,  that  if  a  sacri- 
fice of  maritime  property  be  made  to  save  other  property,  and 
that  other  property  be  saved  ia  point  of  fact,  it  must  contribute, 
slthoagh  it  may  not  be  certain  that  it  was  saved  directly  and 
withoat  the  intervention  of  other  causes,  by  that  sacrifice,  (u) 

5.   Or  TBS  Valdi  oroH  wbich  CoNTUBtrrioir  is  AasBUSD. 

There  is  now  no  absolute  uniformity  of  rule  or  practice  on  this 
subject;  none,  at  least,  which  suffices  to  answer  all  questions. 
It  may  be  said,  however,  generally,  that  the  vessel  contributes 
for  her  value  at  the  time  she  ia  saved.  (»)  It  may  be  difficult  to 
determine  this  as  a  matter  of  fact  But  there  is  some  ten- 
dency in  this  country  to  apply  a  rule,  which  is  finding  *  its  "^31 
way  into  the  law-merchant,  and  which  is  one  of  those  rules 
which,  while  seeming  to  be  only  arbitrary,  is  in  fact  founded 
upon  an  average  of  facts,  and  so,  on  the  whole,  works  justice, 
while  it  saves  questions.  This  rule  is,  that  four-fifths  of  her 
value  when  she  last  sailed  constitutes  her  value  when  saved,  (w) 
But  this  rule  is  by  no  means  universally,  nor,  perhaps,  even  gen- 
erally adopted,  (x)  If  sold,  the  price  she  brings  is  more  frequently 
the  standard,  and  in  most  cases  would  be  a  safe  one.  (y)  The 
only  rule,  however,  which  can  be  so  called,  is,  that  her  valne,  at 
that  tinoe,  must  be  determined  by  the  best  evidence  available,  (z) 

As  to  the  cargo  the  same  rule  must  apply.  And  as  to  the 
value  of  that  part  of  the  cargo  which  is  sacrificed,  and  for  which 
contribution  is  claimed,  the  rule  is,  that  if  those  goods  had  not 
been  sacrificed,  but  others  had  been,  and  the  goods  in  fact  sacri- 
ficed had  been  saved  and  enabled  to  reach  a  port  but  in  a  damped 
condition,  it  is  only  the  value  of  the  goods  in  that  condition 
which  should  be  contributed  tor;  as  otherwise  the  sacrifice 
Would  be  a  gain,  (a)  Government  property  is  not  now,  if  it  ever 
was,  exempt  from  contribution,  either  in  England  or  in  this 
country,  (h) 

H<dmM>,  as  P».  SW.  tbe  dladnctlon  be-        (x)  Sm  Sp«tTord  v.  Dodge,  1 4  Mta. 

Xtnea  the  goodg  Blicndf  od  Are  sod  tbe  66  ;  Itanslu  d.  iSoodj,  9  Man.  MS. 

mt  of  tbe  cBrp>  was  not  noticed,  %ad  it         (.¥)  (wil  "■  Smith,  S  JobM.  9S ;  Lm  r. 

WH  kdd  that  hU  which  were  damagad  bj  Grinoell.  5  Daer,  429.       - 

•rater  vcm  to  be  contribnCAd  for.  (z)  Mntoal  Safety  lu.  Co.   v.  Cutgo 

(K)  But  see  Scndder  t.  Bradford,  U  o{  the  Ship  Oeorge,  Olcott,  Adm.  157 
Pick.  13  ;   SteveDS  and  Benecke  od  Arer-        (a)  See  Itogen  r.  Mechanifs'  Ina.  Co. 

age.  Pbillipa  ed.  lOU,  lOS-IOT.  1  Storv,  609. 

le)  RimondB  v.  Wbit«,  3  B.  A  C.SOSi         (fr) 'Brown  c.  SUprleton,  4  Binf;.I19; 

GiUect  B.  Ellia,  1 1  lU.  ST9.  United  Slatea  v.  Wilder,  3  SDmuer,  SOS. 

(b)  t.eareDworth  l-  DelBfield,  I  Cainea, 
in-,  Qtmj  V.  Wain,  I  8.  ft  B.  8SS. 
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Profits  never  contribata  under  that  name.  But  if  the  value  of 
the  goods  at  the  port  of  arrival  is  increased  by  the  trauaportation, 
sud  that  value  is  taken,  profits  do  contribute  in  fact(c) 

Of  freight,  it  must  be  remembered  that  no  freight  is  earned 
unless  the  goods  are  delivered  at  the  port  of  destination ;  and 
unly  the  freight  earned  contributes ;  (d)  and  all  expenses  neces- 
sarily incurred  in  earning  the  freight,  ae  by  transshipment  or 
otherwise,  must  be  deducted,  (e)  And  if  the  ship  loses  freight  by 
the  jettison  of  the  goods,  that  loss  must  be  contributed  for.(/) 

'331  '6.    Or  TUB  AiMViTMBHT  Or  GatrBkAL  Atbbaob. 

It  may  be  a  general  rule,  that  the  port  of  destination  is  the 
proper  place  for  a  final  adjustment  of  the  average,  (y)  But  as 
the  Ihaster  has  a  Hen  on  all  goods  saved,  for  the  contribution  due 
from  them  in  general  average,  he  need  not  and  would  not  deliver 
the  goods  at  an  intermediate  port,  although  deliverable  there 
by  the  bill  of  lading,  unless  this  contribution  were  first  paid  or 
secured  But  this  contribution  cannot  be  determined  but  by  an 
adjustment  of  the  general  average,  over  all  the  contrihutoiy 
interests. 

It  is  therefore  customary  and  proper  that  such  an  adjustment 
should  there  be  maie.{h)  And  it  is  a  universally  recognized 
rule,  that  such  au  adjustment,  made  under  the  law  of  the  port 
where  made,  is  binding  everywhere,  upon  all  parties  whose  inter- 
ests it  aSects,  unless  it  can  be  set  aside  by  proof  of  fraud,  or  of 
gross  and  material  mistake,  (i) 


SECTION  V. 

OF  FEBSONS   EHPLOTBD   IV   A  SHIP, 
k.~Of  the  Master. 

The  master  is  appointed  and  employed  by  the  owner,  and  the 
owner  is  bound  to  all  other  parties  for  the  competency  of  the 

(e)  Tbe  Nftthtuiiel  Hooper,  3  SamDer,     Adm,  499 ;   Nelaon  o.  Belnoal,  5   I>iiei, 
543.  3Sa. 

(d)  T.ee  c.  Grinnen,  5  Duer.  431  ;  The 
Nathaniel  Hooper,  3  Samner,  S4S :  Mag- 


erath  g.  Church,  1  Caines,  196;  Gray  u. 

WaiD.as,  -  -  -- 


_  3  S.  &  R.  339.  {h)  3  Phillips.  Idi.  {  1413. 

.  I  Williama  v.  Ixiadan  Ah.  Co.  1  M.         (i)  Simonda  v.  White,  S  B.  i  C.  S05; 

&S.318.  Dagliflh  c  DavidBoii,  S   Dowl.   &  R.  «; 

(/}  The  Xathiiniel  Hooper,  S  SamneT,  Lewii   v.    Williftms,    I    Hall,  430.      Se« 

M3;  The  Add  D.   ItichudKO,  Abbott,  Chauiberlaia  v.  Retd,   13  Uaine.  3S7. 
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master,  that  being  necessaiy  to  make  the  abip  seaworthy.  (/) 
But  the  master  is  also  bound  to  all  whose  interests  are  under  his 
charge.  He  owes  to  them  the  duty  of  entire  integrity,  and  suit- 
able and  constant  care,  and  skill  He  may  become  in  law  the 
agent  of  charterers,  freighters,  shippers,  or  insurers,  when  the 
necessity  arises  of  acting  directly  for  them. 

His  multifarious  duties  cannot  be  enumerated,  nor  can 
they  •  be  better  defined,  than  to  say  that  they  are  all  that  *  333 
are  included  in  due  care  and  skill  with  respect  to  all  the 
interests  which  are  placed  under  his  charge  or  within  his  controL 
Usage  has  much  influence  in  determining  these  duties ;  and  by 
usage  the  master  has  certain  customary  privileges.  One  of  these 
is  known  by  the  name  of  primage.  This  is  a  certain  percentage 
on  the  freight.  (&) 

We  have  seen  that  he  is  often  vested  with  extraordinary  powers 
from  an  extraordinary  necessity ;  and  this  necessity  must  be  the 
greater  as  the  power  is  the  greater :  thus,  only  extreme  necessity 
gives  him  power  to  sell  the  ship ;  (I)  a  less  necessity,  but  still  a 
strong  one,  authorizes  him  to  hypothecate  her  by  bottomry ;  (m) 
and  a  much  less  necessity,  being  in  fabt  only  a  certain  expedi- 
ency, authorizes  him  to  repair  or  supply  her,  (n) '  and  in  many 
cases  to  let  her  by  charter.  But  all  the  duties  and  powers  of  the 
master  are  connected  with  the  use  and  employment  of  the  ship; 
and  are  extended  over  the  cargo  only  from  necessity.  And  if 
they  spring  from  necessity,  they  do  not  exist  if  he  has  the  means 
of  obtaining  definite  instructions. 

Generally,  an  agent  cannot  delegate  his  authority  without  a 
special  authority.  But  a  master,  where  a  sufficient  necessity 
exists,  may  appoint  another  in  his  place,  (o)  And  the  master  so 
appointed  may  appoint  another,  under  a  similar  necessity;  and 
any  master  so  appointed  has  the  powers  and  duties  of  the  origi- 
nal master.     And  so  it  is  with  an  officer  who  becomes  master  by 

U)  PiopaUei   Niagan  d 
Bow.  7 

(t)  Scott  e  Miller,  S  Scott,  15 ;  ChM~ 
letoD  It.   Cotesworth,   Rjao   &  M    ITS;         (()  See  onle,  p.  *aT6. 
B«M  IT  Saanden,  Moody  A  M.  SOS ;  Vom         (r)  See  I^tt  c.  Reed.  19  How.  361. 
e.  HortoD,  6  Gray,  KM.     In   Renaell  b.         (n)  The  Ship    Fortitude,   3    SomDer, 
Kimball,  5  AUen,  356,  the  mMCer  «as  to    337 ;  Webster  c.   Seekamp,  4  B.  A.  Aid. 
hare  five  per  cent  primace  on  the  groaa    3Sa ;  Pratt  v.  Reed,  19  Huv.  3S9. 
ttamiagB  of  the  ship     He  was  paid  this         (d|   1    Bell   Com.   413;   Breed  r.  8Up 
in  a  furragQ  port,  by  the  ehip'i  agent,  who    Venai,  U.  S.  D.  C.  Mass.  ISOS. 
cha^^  a  camniiMioD  on  the  same  to  the 
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the  death,  absence,  oi  inability  of  the  original  master.     And  this 

is  equally  true  of  a  master  a{>pointed  abroad,  by  a  consul  or  any 

official  person  who  baa  authority  to  make  the  appointment  (ji) 

In  England,  a  master  has  no  lien  on  the  ship,  (q)  and 

*  334   none  *  on  the  freight,  for  his  charges  or  disbursements,  (r) 

The  law  of  this  country  would  aeem  to  give  him  no  lien 
for  these  upon  the  ship,  (a)  b«t  would  give  him  one  upon  the 
freight.  (() 

The  general  principles  of  the  law  of  agency  apply  in  all  their 
force  to  the  relations  between  the  master  and  all  of  those  of 
whom  he  is  the  agent,  whether  by  original  appointment  or  by 
necessity ;  nor  do  we  deem  it  necessary  to  present  in  detail  the 
various  qualifications  of  these  principles,  which  grow  out  of  the 
nature  of  the  agency. 

The  liability  of  the  owner  for  the  torts  of  the  master,  as  his 
servant,  is  governed  in  general  by  these  principleB.(u)'  But 
the  law-merchant  has.  for  a  long  time,  limited  the  responsi- 
bility of  the  owners  for  the  tortious  acts  of  the  master  and  the 
mariners,  to  the  value  of  the  ship  or  freight ;  and  if  the  owner 
abandon  them  to  the  injured  party,  or  if  they  are  lost  before 
the  termination  c^  the  voyage,  all  the  liability  ot  the  owners 
ceases,  (v) 

In  France,  (w)  in  England,  {x)  in  some  ot  our  States,  (y)  and 

(p)  Ths   Zodiac,  I   Hug.  Adm.  830;  (()  Lane    o    Feimimtii,    4  Mas*.   91, 

The  Naova  Loanese,  sa   Kng.  L    &  £q.  Uwu  v.  Uanoock.  1 1  Mas.  73 ;  The  Ship 

BS3;   The   Cvnthia,   30  Edk-   L.   &  Eq.  Packet,  3    Maaon,    2M;    Ricbardson    v. 

613.  WhitiuK.  IB  l>ick.  UO. 

(q)  Wilkim   V.   Carmichael,  1    Dong.  (h)  StiuoD   p.  WjmiB,  Daieia,  173; 

101;    Homer    "-    Christie,  9   Kaat,  496;  The   Waldo,    id.   161;  Diuar  e.  Mnr^a- 

The  Johanses  ChriMoph,  33  EDg.  L.  ft  trovd,  1   Wash.  C.  C.  17;  The  Zenobia, 

l:q.  600.  AbWt,    Adm.  98;    Tha    Abeifoyle.   id 

(r>  Smith    D.    Plnmmer,  1  B.  £  AU.  242,    I  BUtchf,  C    C.    360;    Boucher    r. 

5TS  ;  AtkiuMMi  v,  Coteiwoith,  3  B.  &  C.  Lawaon,  Cas.  lamp.  Hardw.  78,  IBS  ,  Iliai 

647  ;  Gibwm  v.  Ihko,  6  Hare,  1 13  ;  Briatow  ".  I'rivateer  RevenKe,  3  Wash.  C.  C.  363  ; 

f.  Wliitinol*,  4  De  Q«x   i  J.  aas,  over-  Weed  n.   Paoama  Railroad   Co.  S  Doer, 

raliogs.  c.  1  H.  a  V.  JohM.  Ch.  M.  iSS.ITN.T.aeS;  Th«  Hibenia,  ^ngne. 

(aj  The  Ship  Grand  Tnrk.  1  Paine,  C.  78. 

C.  73;   ReTCM  v.  Lewii,  3  Paine,  C,  C.  (i)  Emerigon,   ContnUa  i  la  Groese, 

303;  Willard  u.  Dorr,  3  Mason, 91  ;  Hop-  c  4,  $  11 ;  The  Rebact*,  Ware,  198;  The 

kins  n.  Forsyth,  14  Pa.  34;  The  Larch,  Pbebe,  id.  363.  STI. 

3  Cnrtii,    C.  C.  4ST;   £x   parU    Clark,  (w)  Ord.  de  la  Mar.  U*.  3,  tit.  8,  art  3. 

BpragDs,  69.  (s)  Stai*.  7  Geo.  3,  c.  IS;  36  Geo  3. 

(y)  Mass  Stat   ISIS,  c  133,  Rev.  Stat.     See  Stinson  ».  Wjmaii,  Daveis,  173 .  Pd|if 
c.  39 ;  Gen.  SCata.  c.  59,  {  18 ;  Maine  RsT.     i>.  Sickenon,  3  Story,  465. 
Stats.  1841,  c.  47,  I  8;   1B5T,  e.   36,  §9. 

'  In  the  United  States  a  seaman  injured  b*  the  negligence  o(  the  master  can  main- 
tain a  libel  in  nm  againat  the  ihip.  The  A.  Heaton.  43  Fed.  Rep  593,  and  casea 
cited.  Andemon  v.  Ashebrooke,  44  Fed.  Hep.  134.  But  where  a  roaster  issaed 
fraudulent  ilr&fia  on  the  owners,  it  was  held  that  bond  Jidt  holden  could  claim  no  lien 
on  the  Teasel,  altfaon^  the  drafts  wera  in  terms  "  recoverable  against  the  tccmI, 
beight,  and  cargo."  The  Woodland,  104  U.  8.  lea 
444 
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by  the  Congress  of  the  United  States,  (?)  varions  statntes  have 
been  passed  respecting  this  liability  of  the  owner  or  owners  for 
the  embezzlement,  loss,  or  destmctiou,  by  the  master  or 
maTioers.  *  These  statutes  conform  to  the  general  princi-  *  335 
pie  of  the  law-merchant  an  above  stated ;  but  qualify  or 
limit  the  liability  of  the  owner  in  various  ways.  Important  qnes- 
tions  have  arisen  nnder  the  provisions  of  these  statutes,  and 
have  been  passed  upon  by  various  courts,  as  will  be  aeaa  ki  our 
notes,  (o) 

Op  nu  PowBB  or  tbi  Uabckk  orr  tbb  Caxoo. 

We  have  seeo,  when  treating  of  transfer  by  bottomry,  that  the 
master  has  power  in  certain  cases  to  hypothecate  the  ship.  A 
similar  necessity  may  give  him  a  similar  power  with  reBpect  to 
the  cai^a  His  relation  to  the  cargo,  and  his  power  in  respect 
to  it,  differ  from  those  which  he  holds  in  relation  to  the  ship. 
This  difference  arises  from  the  fact,  that  his  relations  to  the  ship 
are  primary,  and  his  relations  to  the  cargo  are  derived  from  his 
relations  to  the  ship.  He  may  be  himself  consignee  or  super- 
cargo; and  then  has  all  the  powers  and  duties  of  these  several 
officers,  but  even  then,  on  the  voyage,  he  is  only  master,  and 
perhaps  to  some  extent  supercarigo;  and  only  when  the  ship 
Teaches  its  destination,  is  he  consignee ;  and  then  also  the  prin- 

c.  86.  S3  0«o.3.  c  159;  IT&  IB  Tic.c.  lOi.  inEerert  in  the  ship,  uid  not  mereir  ench 

i   903,  tt  tq.     For  the   couBtrnctiOD   of  to  tbe  VjOnat  of  hn  %wii  interest,  lot  the 

these  alMntea,  see   Wllioa  o.  DJck*on,  1  embBulemeiit  or  Ion  of  gnods.  and  that 

B.  &  Aid.  i;  Caonsn  d.  Heibnni,  1  Bitig.  the  value  of  the  intereat  in  mch  a  caae  !• 

465;   Btoifn  v.   WjlkinsoD,   IS  M.  t  W.  that  existing   jiwt  before  the  tort  eom- 

8S1  ;  The  Maiy  Caroline,  3  W.  Rob,  101  ;  plained  uf.  that  the  liability  ii   oot  les- 

L«Tceatar  v.  Logan,  3  fHxj  &  J.  44fl.    l>o-  aened  bj  the  ship  being  murtgaged  and 

IwMir.  Schroder,  fl  Sim.  291,3  Mjlae  &  C.  that  the  clanM  ralatira  to  abanJonment 

489  ;  African  Steamahip  Co.  u  Bwaniy,  2  onlj  applies  in  case   ar   abandonment  it 

Kay  &  J.  660  ;  The   Ihuidee,   1  Haj^.  actnallT  made,  and  ia  of  no  efTei;!  if  the 

Adra.  109  ;  Qale  p.  Lanrte,  5  B.  £  C.  156  ;  Teasel  1»  totally  lo«t  before  reaching  her 

The  Caj-1  Johan,  cited  1  Hagg  Adm   113;  port  ot  flual  deMination.     Sprinp  c.  Ha* 

Tho  Benares,  1  Eng   L   &  Eq  637  ;  The  tell,  U  Gray,  309,    This  case  ii  oppoMd 

Volant,  I  W.  Rob  ass  ;  HiU  d  And™.  1  to  Wattoton  e.  Marloi.  S  Am,  Uw  Reg.  167. 

K«T  &  J.  363  ;  The  Ihiehene  de  Brabant,  See  /n  ra  Sinclair,  B  Am,  Law  Reg,  !06 

ai  lUw  Rep.  S43 ;  Gibba  a.  Potter,  10  M.  "  Freight  pending,"  inrlndes  the  eamingi 

&  W.  70.  of  the  Teasel  in  tmnsportitig  the  goods  of 

(t)  ISSI,  c  43, 9  U.  8.  Stats,  at  Large,  the  owners.     Allen  v.  MarkaT,  ^pragne, 

«35.    See  Tbe  Scotland,  105  U.  S.  M.  ai9.    The  act  does  not  applv  to  Tessele 

(i)  In  a  ca«e  in  Mauaciiasetts,  it  has  engaged  in  "  inland  narigntion."    A  ves- 

been  Md,  that  the  ownerg  of  a  ship  are  eel  on  Lake  Erie  bonnd  fmm  Bnffalo  to 

liable  in  case  of  collision  to  the  extent  of  Detroit,   enrolled    and    licensed   for  tho 

the  Talne  of  their  interest  in  the  Tessel  coasting  trade,  and  engager!  in  commerce 

and  freight  jnK  before  the  collision,  and  between  port*  of  different  States,  is  not  a 

that  the  danse  relatiTS  to  an  abandon-  Tessel  engaged  in  inland  navigation,  nithln 

nent  does  not  apply  to  a  case  of  collision,  the  meaning  of  the  act,    Moore  n  Ameri- 

Walker  p.  Boston  Ina.  Co.  14  Grai-.  !8B.  can  Transp.  Co.  S  Mich.  398,  affltraed,  S4 

And  that  the  partowners  of  a  sh'ip  are  How.  I. 
jointly  liable  to  the  extent  of  their  joint 

44S 
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cipal  duties  of  a  supercargo  begin,  {b)    He  may  Bell  the 

•  336   •  whole  cargo,  if  he  can  neither  carry  it  forward,  nor  send 

it  forward,  nor  retain  it  without  its  destruction,  or  impor- 
tant diminution  in  value,  before  he  can  receive  instructions  from 
the  owner,  or  from  the  shipper,  (c)  If  he  needs  funds  to  pursue 
the  voyage,  and  cannot  raise  them  by  using  the  ship,  or  the  prop- 
erty or  the  credit  of  the  owner,  he  may  then  for  this  purpose 
sell  a  part  of  the  cargo.  But  he  does  not  possess  this  power 
unless  the  necessity  for  exercising  it  be  as  urgent  and  as  certain 
as  the  nceessity  must  be  which  juBti&es  his  sale  of  the  ship. 
Aod  for  this  purpose,  he  can  sell  only  a  part  of  the  cargo;  for 
his  power  to  sell  this,  is  derived  from  the  necessity  of  selling 
it  for  the  benefit  of  the  remainder ;  and  if  he  sells  the  whole  to 
raise  funds,  they  can  thus  be  raised  only  for  the  benefit  of  the 
ship,  as  there  is  no  cargo  left  to  be  benefited,  (i)  But  if  the 
cargo  belongs  to  the  owner  of  the  ship  he  may  sell  the  whole  in 
case  of  necessity,  for  the  benefit  of  the  ship,  (e)  And  if  in  a  for- 
eign port  he  needs  funds  to  pay  the  officers  and  crew,  he  may 
pledge  the  credit  of  the  owners  therefor  if  he  has  no  other  means ; 
but  the  lender  must  nse  due  diligence  to  ascertain  the  necessi^  ; 
and  whether  he  does  so  is  a  question  for  the  jury.(M)i 

(b)  Id  Bome  pUcei  it  !•  the  cnatom  to  paj  for  adTutcei  to  him  to  repair  tfaa 
coUBign  goods  to  tbe  muter  for  sale  and  Teasel  for  a  new  Tojage,  or  to  par  Kft- 
retaniB.  In  aneh  a  caae  he  ii  a  carrier  men's  waRoe  Watt  o.  Poctei.  2  itaioD, 
while  transporting  the  goods,  a  factor  77.  A  salB  without  necessitj  is  invalid, 
vhile  selling,  and  a  carrier  while  bringing  and  coDTeys  no  righte  to  the  pnrchaaer. 
back  Che  proceeds.  Stone  v.  Waiti,  31  Freeman  a.  East  India  Co.  5  B.  &  Aid. 
Maine,  409;  The  W&ldo,  IHveis.lGl.  fil7  ;  Hotri*  d.  Kobinsou,  S  B.  &  C.  196; 
See  Moeelej  b.  Lord,  S  Codd.  SBB  ;  Ktaen  Ewbank  v.  Nutting,  7  C.  B.  797 ;  Arthur 
0.  Herse;,  i  Greenl.  407  ;  Kemp  d.  Congh-  o,  Schr.  Canins,  S  Stoir,  81 ;  Pope  v 
ttj,  1 1  Jobas.  107 ;  Williams  d.  Nichute,  Nickerson,  3  Story,  &(M ;  Dodge  v.  Union 
)3  Wend  98 ;  Da;  v.  Noble,  a  Pick.  619 ;  Ins  Co.  1 7  Mass.  478 ;  Post  u.  Joqm,  19 
Smith  V.  Darenport,  34  Maine,  Sao.  How.  ISO;  Peters  u.  Ballistier,  3  FJck- 
Qenvrallj  the  master  is  a  stranger  to  the  499  ;  Atlantic  Mat.  Ins.  Co.  s.  finth,  16 
cargo  between  the  lading  and  the  nnlad-  Ch.  D.  474. 

ing ;  bnt  in  cawt  of  necessity,  he  is  clothed         (d)  The  Gratittidine,  3  Rob.  Adm.  SG3 ; 

with  whatever  power  is  needed  to  protect  Pope  r.  Kickeiaon,  3    Storj,  491  ;    The 

the  property  and   interests  intmsted   to  Packet,3  Ma«on,SS9  ;  The  Joshua  Barker, 

him.     TheGratitndiDe,  3  Rob.Adm.  !S7;  Abbott    Adm.   319;    United   Ins.   Co.  v. 

Vllerboom  v.  Chapman,  13  M.  &  W.  339 ,  Scott,  1  Johns.  lOfi ;  Fontaine  r.  CoL  Ins. 

Donglas  d.  Moodj,  9  Maes.  94S ;  Gillett  b.  Co.  9  Johna  3B. 
Ellis,  11  lU.  979.  {')  Rosa  c.   Ship  Active,  S  Wash.  C 

(c)  See  Acatoe  v.  Bams,  3  Ex.  D.  SSS.  C,  !!6, 

Bnt  if  the  voyage  is  broken  np,  he  cannot        («)  Steams  d.  Doe,  IS  Gn^,  4Ba. 
•ell  the  cargo  at  the  ictermeaiate  port  to 
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B.  —  Of  the  Seamen. 

1.    Of  trb  Shipfind  AitTici.Ba. 

The  United  States  statutes  require  every  vessel  bound  from  a 
home  port  to  a  foreigu  port,  (/)  or,  if  it  be  of  fifty  tons  or  more, 
boand  from  a  port  in  one  State  to  a  port  in  any  other  than  an 
adjoining  State,  to  have  on  board  shipping  articles ;  they  must 
be  signed  by  every  seaman  on  board,  under  a  penalty  of  twenty 
dollars  for  every  one  who  does  not  sign,  and  they  must  describe 
accurately  the  voyi^e  for  which  the  seaman  ships,  and  the 
•terms  on  which  he  ships. (y)  'SS7 

This  is  one  of  the  many  provisions  which,  together  with 
many  usages,  indicate  that  the  law-merchant  regards  seamen  as 
needing  and  entitled  to  far  more  care  and  protection  than  persons 
generally  employed  to  render  services  to  others.^ 

It  is  one  of  the  effects  of  this  protection,  that,  in  construing 
these  articles,  the  seaman  has  the  benefit  of  any  doubt  as  to  their 
meaning  or  obligation ;  (k)  and,  what  is  more,  if  they  contain 
indefinite  language,  or  unusual,  or  oppressive  stipulations,  the 
seaman  is  protected  against  them,  (i)  even  to  the  extent  of 
annulling  them. 

A  question  has  arisen,  whether  the  seamen  of  a  ship  in  a  tor- 
eign  port  will  be  there  protected  by  the  courts,  against  oppres- 
sive or  illegal  shipping  articles  made  in  their  home  port.  The 
answer  may  not  be  certain.  We  apprehend,  however,  that  the 
]aw>mercbant  permits  this,  and  that  any  court  having  cognizance 
of  the  case,  might,  and  would  give  this  relief,  if  a  sufficient  case 
were  clearly  made  out.  It  might  be,  however,  that  an  admiralty 
court,  which  is  in  some  respects  a  kind  of  international  court. 


^/]  A  tMmui  shijniiiig  In  a  foreign  SIO.  it  li  uici :  "  Whenever  an  nntunal 
port  ii  not  reqaired  br  ttatnte  to  sign  clsnse  is  introdncsd  into  the  Bhipplng 
irticlBa.    Ql&dding  n.  Cfotutant,  Spiagoe,    Bcticles,  impairing  tbe  rightt  of  Munen, 


(g)  Am  1790,  c  39,  1   U.  8.  SUUi.  U  gMlonn  on  them,  two  conditions  sre  le- 

I*^,  131.     See  The  Cnuader,   Ware,  qaited;    lit,  That  the  seaman   had  the 

437 ;  Wolverton  v.  Lacsy,  18  Law   Rep.  afrreement  bo  explained  to  him  that  he 

673;  The    Brig  Oaceola,    Olcott,   Adm.  fnllyandentood  itameaning;  and  2d,Tbat 

U9  i  Piehl  e.  lichen,  id.  S4.  a  reasonable  compensation  was  eiTen  him 

(A)  The  Minerva.  1  Hagg.  Adm.  3fl5 ;  foi  the  rennnciatW  of  the  rient,  or  for 

Wape  f.  HemBQWHf,  18  Law  Rep.  390,  the  new  obligation  ■Mnmed.''^  See  aUo 

(i)  The  Jnliana,  S  Dods,  604 ;  Brown  Heard  u.  Rogers,  Spragne,  BB6 ;  Maj'hew 

p.  Lull,  2  Samner,  44S ;  Matem  v.  Gibbs,  v.  Teny,  Spragne,  S84, 
Spiagne^lftS.  in  The  Highlander,  Spragne, 
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would  be  reetrained  by  tbe  comity  of  aatioaa,  uDless  requested 

to  ioterfere  by  the  resulent  authority  of  the  foreign  nation.  (;) 

By  tbe  law-mercbant,  seamen   have  certain  rights  and   liens 

with  respect  to  their  wages ;  and  if  the  shipping  articles  derogate 

from   these,  common-law  courts   do   not   generally  allow 

•  338  •  much    force  to  the    articles,  (i)  and  admiralty  courts 

none.(/)  We  say  this,  although  an  authority  as  high  as 
Lord  LyndKurst,  declared  that  he  knew  no  principle  by  which  a 
contract  entered  into  by  mariners  is  to  be  construed  differently 
from  that  made  among  other  persons,  (m) 

A  master  may,  for  suf&cient  reasons,  promote  a  seaman,  or 
degrade  an  officer  or  seaman.  If  a  seaman  be  promoted,  he  has 
the  wages  of  his  new  office  ;(7i)  but  if  afterwards  degraded  for 
iucapacity,  he  can  recover  only  his  wages  as  a  seaman  during  the 
period  of  his  advancement  (o) 

If  seamen  sail  without  any  shipping  articles,  tbey  are  entitled 
by  statute  to  tbe  highest  rate  of  wages  paid  at  the  place  at  which 
they  ship,  within  the  preceding  six  months,  for  the  same  voy- 
age, (p)  And  while  the  usual  rules  of  evidence  and  construction 
apply  to  shipping  articles,  a  seaman  may  show  by  parol  any 
wrongful  inducements,  or  false  representations,  by  which  he  was 
persuaded  to  sign  them,  and  he  will  be  relieved  as  justice  may 
require,  (j) 


Seamen  have  a  lieu  for  their  wages'  which  attaches  id  admi- 
ralty to  the  ship  and  the  freight,  and  to  all  tbe  proceeds  thereof, 

(f)  At  Xo  the  MMOt  ot  the  consul  of  d.  Sima,  1  Pet.  Adm.  SIS,  Brown  u.  Lnll, 

the  government  to  whii^h   the  Teasel   be-  2  SamDcr,  443;  The  Cjpreu,  I  BUtchf. 

loDfn  being  required,  see  Davis  v.  Leslie,  A  H.  Adm.  88. 

Abbott.  Adm.  134;  The  liifauta.  id.  368 ;  (m)  JesM  v.    Itoj,   4    T>'rw.    636,    1 

OonzaleR  B.  MiDOT,  S  Willare.  C.  C.  348 ;  Cramp.  M.  &  R.  316.     See  kIbo  Cutter  d. 

RtlT  I'.  Brig  Bloomer.  U.S.  D,  C.   Mass.  Powell,  6  T.  K.  saO;   Appleby  t>.  Doda, 

IB59;   Lvneh  r.  Crowder.  IS  Lbw  Kep.  8  East.  300;   Webb  ».  Unckingfield,  18 

3SS.    Generally  jarisdiction  will  be  exer-  Johns.  390. 

cised  when   the  vorage  is  broken  np  st  (n)  The   I 

n  port   of    this    country:   The    Guolle,  391;  The  Gondolier,  3 

Spmgue,  378 ;   The  Barbae   Havana,  id.  Walker.  37  Eng.  L.  &  Eq.  543. 

402 :  or  where  the  eeamaa  is  compelled  (o)  Wood  v.  Tbe  Nimiod,  Gilpin,  8S. 

to  dcaert  on  arronnt  of  crael  treatment.  (p)  Stat.  ITM,  c.  29,  J  I,  1  U.  S.  StXa. 

Weiberj;  r.  Brig  St.  Oloff,  3  Pet.  Adm.  at  llarge,   131 ;   Stat.  1840,  c.  48,  E  10,  & 

428.    So  in  uue  of  a  deviation.     Moran  U.  S.  Stitt«.  at  Large,  394.    See  Milligan 

v.  Bandin,  3  Pet.  Adm.  415.  v.  The  B.  F.  Brace.  1  Newb.  Adm  b39. 

(t)  See  Bnck  v.  Kawlinson,  1  Bro.  F.  (7)  Baker  17.  Corev,  29  Pick.  496 ;  I'hs 

C.  137 ;  F.dwardH  d.  Child,  2  Vem.  737 ;  Enlerpriae,  3  Cnrtis  C.  C.  330 ;  The  Cj- 

Millot  e.  Lovett,  2  nane,  Abr.  4G[ ;  Swift  pres^  1   Blatchf.  &  H.  Adm.  83 ;  Pag«  «. 

c,  Clark,  15  Maea.  173.  Sheffield,  3   Cnrtis   C.   C.  377,  Spragne, 

(0  The  Juliaiut,  3  Dods.  S04 ;  Johnson  385. 

>  "A  wadtan  has  a  threefold  remedy  for  his  wages,  against  the  raaater,  the  □•mar, 
or  the  ship,  and  may  proceed  at  hia  election  against  eitMr  of  tbe  time  in  tbe  adn^ 
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wherever  tbey  are,  if  within,  the  reach  of  the  coaTt;(r)  and 
whether  the  fund  is  entire  or  broken,  or  partially  lost  (s) 
This  •  lien  is  not  lost  by  the  receipt  of  an  order  from  the  "  339 
master  for  wages,  (t)  or  of  a  promissory  note,  (u>  unless  the 
seaman  takes  it  with  notice  of  its  effect  This  lien  belongs  to 
fishermen  on  shares,  (t>)  and  to  all  persons  serving  in  the  navi- 
gation of  a  ship,  aa  pursers,  (w)  stewards,  (x)  cooks,  (y)  ship- 
oarpenters,  (z)  deck  hands,  pilots,  engineers,  and  firemen  of  a 
steamboat,  (a)  or  even  a  woman,  if  she  renders  maritime  ser- 
vices ;  (6)  and  to  all  officers  except  the  master,  (c).  Also  to  per- 
sons hired  principally  for  their  skill  as  wreckers,  who  are  also 
required  to  aid  in  the  management  of  the  vessel  {d).  Bnt  mere 
landsmen  on  board  have  no  lien,  as  barbers,  servants,  (e)  musi- 
cians, (^  or  a  watchman,  or  keeper  in  port,  (g) 

This  lien  exists  against  the  government,  when  the  seamen  are 
employed  in  civil  purposes,  (h)  It  prevailB  even  over  a  bottomry 
bond,  because  it  is  the  services  of  the  seamen,  which,  by  bringing 
the  vessel  into  port,  give  to  the  bottomry  bond  any  value,  (t) 

If  the  ship  is  lost  before  the  completion  of  the  voyage,  wages 


SpraKne,   9B8,  a  boiler  wiu  put  iuto  a         {b)  The  Jane  ft  Matilda,  1  i&f(g.  Adm. 
tteminer  by  the  makeri,  oadeT  an  agree-     187 ;   WolTBrton  v.  T^Acej,  18  Law  Rep. 

■lAnt  th/tt   il    aliAnlil    mnF.rnnA  thtftip    nn^n-       R'J9  -      Harrmwnmw,      »       b..k        tl_-.J : '■ 


\t  that  il  Bhonld  continiie  their  prop-  BTS ;    SagemBo   d,   Sch.    BiaDdTinne    . 

ettr  QDtil  paid  for,  with  a  tight  to  remove  Newb.  Adm.  S. 

It  (hoalii  anj  inatalmeniB  be  oTerdue.     It  {e)  At  the  male  ■  The  Steamer  May 

wa*  idd,  that  the  Mamen  had  a  lien  on  Qnaen,   Spnipie,   588 ;   Bayly  v.   Grant, 

the  boiler,  althongh  iiutalmeati  were  rut-  1  Salk.  33  ;  miok  u.  MoretoD,  I  Ld.  Rarm. 

paid  and  orerdae.  397 ;    and    the   boatsmin ;    Allewn   v. 

(()  Pitmaa  v.  Hooper,  3  Samner,  BO,  Marsh,   S   Vent,   181  ;   Rbck  e.  Kins    1 

»■..  8tra-8S8,                                                     "' 

(()  The  Eutera  Star,  Ware,  18S.  (d)  The    Sch.     HiirhlandBr,    Sprame, 

(■)  The  Betaey  &  Rhods, Daveii,  MB.  BIO.                                                   '^  ^ 

(r)  1813.  c.  S,  S  2.  3  C,  8.  State,   at  (e)  Thackarey  r.  The  Farmer,  Gilpto, 

IiMge,  8.     But  we  Story  o.  KohcU,  157  534,  per  Hopkinion,  J. 

lUw.  isa.  (/)  Trainer  v.   The  Superior,  Gilpin, 

(vl  AUeaoD  D,  Manh,   S   Vent.    181;  BU. 

The  Prince  George,  3  HiHgy.  Adm.  376.  (y)  PhiUipa   b.   The  Thomaa   Scatter, 

(i)  Black  p.  hhip  Lonisiana,   3    Pet.  good,  Gilpin,  I ;  Graham  v.  Hoakins,  01- 

Adm.  aeS;  Smith  e.  Sloop  Fekin,  Gilpin,  cott,  Adm.  3M, 

*";  .  «^      _■  ™-  „         ,  ™'*l  ****   "^^    S''   J"*"   ^9   Cnba,  9 

(y)  Tnnier'a  case.  Ware,  83.     See  AI-  Wheat.  409 ;  United  States  v  Wilder  3 

Ian  B.  RallM,  Abbott,  Adm.  ST3.  Stunner,  308, 

(i)  Wheeler  e.  Thompwn,  S  Stt*.  707 ;         (i)  See  ante,  p,  •383,  note  (a). 
Creed  ir,  Uallet,  Portea.  331.  e-  •  \  / 

•hy,  or  atputM  the  maater  or  the  owner  at  common  law."  Oroj,  C.  J.,  in  Temrfa  «. 
Turner,  133  Man.  IBS,  citingTbe  Jack  Park,  4  C.  Rob,  308,  and  AapiawaU  d,  Bartlet, 
B  Mara.  483.  A  shipmaster  who  haa  been  habitnally  drnnk  during  hia  employment 
cannot  maintain  an  action  for  hia  wagea.  The  Macleod,  S  P,  D.  3M.  Nor  can  a  mate 
who  for  drunkenneM  and  ImatMrdination  it  left  behind  at  an  btermediate  port.  But- 
ton V.  Thompeon,  L.  R.  4  C.  P.  33a  ' 
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are  due  to  the  last  port  of  delivery,  or  to  the  last  port  of  arrival, 
aad  for  half  the  time  she  lies  ia  that  port(;') 

Seamen  are  not  permitted  to  insiire  their  vageH,(i)  or  to  derive 
any  benefit  from  an  insurance  hj  the  owners,  either  on  freight 
or  Bhip.(/)  But  advanced  wages  belong  to  the  seamen, 
•340  •whether  they  are  earned  by  subsequent  services  or 
not  (m)  It  is  a  maxim  of  the  law-merchant,  that  freight 
is  the  mother  of  wages,  (n)  This  rule  probably  meant,  originally, 
that  the  freight  which  the  ship  earned  is  the  fund  from  which 
the  owners  pay  their  seamen.  It  is  now,  however,  a  rule  of  some 
importance  in  determining  whether  the  seamen  have  earned  their 
ws^s  for  a  voyage. 

While  seamen  are,  as  we  hare  seen,  regarded  very  kindly  by 
the  law-merchant,  and  ore  protected  by  a  lien  which  overrides  all 
others,  the  necessity  of  stimnlating  the  sailors  to  every  efToit 
which  may  make  trhe  voyage  successful,  has  made  it  a  rule  of 
the  law-merchant  that  wages  are  earned  only  when  the  freight  is 
earned.  It  is,  however,  true,  that  wages  are  earned  if  the  freight 
either  is  or  might  be  earned;  for  no  special  contract  between 
the  owner  and  the  freighter,  in  respect  to  the  obligation  to  pay 
freight,  has  any  effect  whatever  on  the  earning  of  wages,  (o) 

As  to  the  voyage  and  its  completion,  we  have  seen  that  wages 
are  earned  to  every  port  of  delivery  or  arrival,  although  it  be  not 
the  port  of  ultimate  destination.  A  voyage  may,  however,  be  so 
far  an  entire  voyage  outward  and  homeward,  as  that  wages  are 
not  earned  until  the  end  of  the  whole,  (p) 

If  a  ship  be  wrecked,  and  the  seamen  stay  by  her  until  the  lost 
moment,  and  make  every  effort  for  her  safety,  and  enough  is 
saved  to  pay  their  wages  or  any  part  thereof,  those  wages  are 
earned,  (q)  Where  nothing  of  the  cargo  is  saved,  this  would  be 
in  contradiction  of  the  rule  that  freight  is  the  mother  of  wages. 
To  avoid  this,  it  has  been  said  that  they  are  now  earned  by  way 

(J)  Hooper  r.   Perlej,  II  Mmi.  HS;    50,    SBS;    Bluwhard    v.    Bocknuo,     8 

PUnidn  p.  Hooper,  3  Snmnet,  288.  Greenl.   I. 

U-)  The  JnliaDft.  2  Uoda.  509 ;  LneenK        (p)  The  Lady  Darluan,  3  HagK-  Adm. 


B.  CriLiifurd,  5  B.  &  P.  394;   Webatei  D.  196;  Heraomftn  t).  Bawden.S  Bun.  1844  ; 

Dfl  Tutet,  7  T.  R.  157 ;  The  Neptmie,  1  Gilea  o.  Biig  Cynthia,  1  Pec.  Adm.  SOS ; 

Hu);.  Adm.  239.  ADOD^moaii,  1  Pet.  Adm.  SOS;  Button  P. 

(7)  Th«  Lad;  Dnrliam,  3  Rigg.  Adm.  ThompsoD,  L.  R.  4  C.  P.  330. 

196;  M'Qnirk  d    Ship  Penelope,  S  Pet.  (7)  The    Tr/o  Catherines,    S    Maaon, 

Adm.   376;    Icard  v.   Goold,   U   Johiu.  319;  Caitwell   v.   Ship   John   Taylor,   1 

379,  Newb.  Adm  341 ;  The  Niphon,  V.  S.  D.C. 

(m)  The  Mentor,  4  Mason,  101.  C.  Mass.  13  Lkw  Rep.  266.    The  btttar 

(n)  See  the  leiimed  arenment  of  coon-  opinion  aeems  to  be  that  th«  right  of  cb* 

"    ''         le  of  The  Niphon,  U.  8.  D.C.  seaman  in  such  a  case  Tvst*  opon  his  c 


Mase.  13  Law  Reporter,  260.  tract,  and  not  npon  MtlvftRe,  or  a  ownfan 

'  '  Anonymons,    1    Pet.    Adm.    191,     mtniii.    The  NepCiiiie.  I  Hagg,  Adm.  SST ; 
Pitman    v.    Hooper,    8    Snmner,    The  Haaaasuit,  Spngse,  97. 
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<A  salvage,  (r)    Bat  this  again  would  contradict  the  more 
impoTtant  rule,  *  that  all  possible  effurta  tor  the  safety  o(   *  341 
the  ship  and  cargo  are  demanded  of  tha  seamen  by  theii 
legal  duty ;  and  therefore  they  cannot  earn  salvage.      We  prefer 
to  say,  that  what  is  then  paid  them  is  paid  as  wages.  {«) 

At  common  law  it  has  been  said,  that  if  the  ship  be  abiuidoned 
for  an  original  unsea worth inese  before  any  freight  is  earned,  no 
wages  are  due.(f)  This  conclusion  springs  also  from  the  rale 
tliat  freight  is  the  mother  of  wi^es.  But  admiralty  would  not 
permit  the  sailors  to  lose  their  wages  for  the  fault  of  the  owner, 
without  fault  on  their  part,  and  we  doabt  whether  common  law 
would  do  BO  now.{M) 


3.    Of  Pbotieion*. 

Not  only  does  the  common  law,  by  the  general  principles  of 
contract,  require  the  owner  to  supply  the  ship  with  provisions  of 
due  quality  and  in  due  quantity,  (v)  but  statutes  of  the  United 
States  (w)  intervene,  securing  this  supply  by  a  penalty  of  a  day's 
wages  extra  to  every  seaman,  for  every  day  on  which  he  is  on 
short  allowance,  (x)  But  for  this  purpose,  the  necessity  of  short 
allowance  must  spring  from  an  InsufBciency  of  the  original 
supply,  and  not  from  any  accident  of  the  voyage,  or  its  extraor- 
dinary length,  or  the  delivery  of  part  of  the  provisions  to  another 
vessel  in  greater  want(y) 

(r|  Tlw   Two    CuberiDM,    S   Huon,  took  do  put  io  the  preMrration,  it  he  wm 

819;  AdaiDi  v.  Brig  Sophim  Gilpin.  77;  not  in  fault.     See  anfe,  note  (f.) 
Jnrgeiuon  c.  The  .Snow  Catharine  Marift,         (i)  Eaken  e.  Tbom,  9  Etp.  6.    See  the 

S   Fbc   Adm.  4S4;  Tha  Uam,   DsTeis,  remarka  of  Krnt,  C.  J.,  on  thie  caM  in 

191;    Tavlor   f.  Shin  Cato,   1    Pet.  Adm.  Hoyt  e.  Wildflte,  3  John*.  SIB. 
4S;  Bnckett  v.   The    Hercolea,    Gilpin.  (u)  See  Hindman  tt.Shaw.S  Pet.  Adm. 

184;    Lewii    p.  The  Blinbeth  &   Jane,  264,166. 
Ware,  41.  (r)  The  Madonna  DTdra,  1  Dods.  37; 

1«)  The  HanaHiIt,  Sprwoe.   97  ;  The  Dixon  b.  The  Cvraa,   S  Pet.   Adm.  407, 

Beliaace,  a  W.  Rob.  119;  The  I^dy  Dor-  411. 

Iwia,  3  Hagg.  Adm.  196.     The  law  aeenu         (■>)  Act  of  1790,   c  39,  S  9,   1  U.  S. 

BOW  to  be  Mttled  by  the  snthoritiea  that  a  State,  at  Large,  131,  13>.    See  Oatdner  v. 

•eamaii  cannot  be  a  talTor  nnlen  hia  con-  The  New  Jersey,  1  Pec  Adm.  333. 
tract  aa  a  teaman  can  be  coneidered  aa  at         (x)  It  haa  tieen  htid,  that  if  lew  thaa 

an  end.     See  aitt,  p.  ■3)7,  n.  {(}'     The  the   atotnle    quantity   of   all   the    three 

nraetical  diatinctiooB  between  compenaal-  articlse  be  pnt  on  board,  and  thera  be  a 

kg  a  aeamaa  m  «neh  or  aa  a  natror  are  short  allowance  of  all,  triple  eitra  wagea 

tluM.    If  aa  a  aalror,  he  mniit  aid  its  pre-  are  to  be  Ki^ea  i'"  e>ch  day.    Collina  v. 

MTTlac  the  property,  and  in  entitled  to  com-  Wheeler,  Sprafrne.  1S8. 
penaaOm  from  the  proceed!  of  the  earao  u         is)  This  follows  from  the  mie  that 

well  aafrom  theship  and  fraight.     If  as  a  the  aeamati  mnst  show  not  only  that  he 

■eeman,  he  has  do  claim  on  fite  ea^o  for  was  pot  on  short  allowance,  hat  alw  that 

WHBs,  and  ia  no*  entitled  to  compenaation  the  vessel  sailed  without  having  on  board 

•hhoagh  he  aavea  some  of  it.     But  he  ia  the  stores  preaeribed  in  the  art.     '"''  ~ 
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*  342        *  The  statute  also  prescribes  the  quantity.     Everj  vessel 

bound  OD  a  voyage  across  the  Atlantic  OceEin,  must,  at  the 
time  of  leaving  the  last  port  from  which  she  sails,  (z)  have  on 
boaid,  well  secured  under  deck,  at  least  sixty  gallons  of  water, 
one  hundred  pounds  of  salted  flesh  meat,  and  one  hundred  pounds 
of  wholesome  ship  bread,  for  every  person  on  board,  and  in  like 
proportion  for  shorter  or  longer  voyages,  (a)  It  has  been  deter- 
mined by  admiralty,  that  a  deficiency  in  any  one  kind  of  provi* 
sions  is  not  compensated  by  aa  excess  in  any  other,  (b)  nor  is  it 
any  defence  for  a  deficiency  in  bread  that  flour  is  given,  (c)  Per- 
haps the  nuiater  has  in  every  port  a  certain  discretion  in  substi- 
tuting for  the  provisions  required  by  law,  where  they  cannot  be 
obtained  by  reasonable  exertions,  or  at  reasonable  cost,  other 
wholesome  and  abundant  food,  fully  equivalent  in  quantity  and 
in  quality  to  tJiat  which  the  law  requires,  (cf)  But  this  is  not  cer- 
tain ;  and  it  may  even  be  doubtful  whether  it  is  any  excuse  for 
the  want  of  the  provisions  required  by  the  statute  Uiat  the  article 
in  which  the  deflciency  occurred  could  not  be  procured,  (e)  What 
is  a  proper  allowance  is  determined  by   the  navy  ration.{/) 


4.    Cjirb  of  Sbahbv  nc  SicKnsi. 

It  is  provided  by  statute  that  the  ship  shall  be  provided  with  a 
suitable  cheat  of  medicines,  in  good  condition,  put  up  by  some 
apothecary  of  known  reputation,  and  accompanied  by  directions 
for  administering  the  8ame.(^)  But  it  seeins  now  to  be  well 
settled,  that  this  requirement  of  a  medicine-chest  is  no  substitu- 
tion (A)  for  the  general  requirement  of  the  law-merchant, 
•  343  •  which  obliges  every  master  or  owner  to  provide  suitable 
care,  medicines,  and  medical  treatment,  for  any  seaman 
who  becomes  sick  or  injured  in  the  discharge  of  his  duty,  at  home 

CnUibe,  SIG;  Tbe  Barqae  Childe  Harold, 

Olcotc,  Adm.  aTa,  STS :  Piebl  v.  Balchan, 

Olcott,  Adm.  24.  BOD,  Spngiis,  ISS. 

it)  Bee  tbe   Maiy  Faolia^   Spngne,  (/)  MBTin«n  o.  Ship  WuhiDgbm,  I 

♦S.  Pot.   Adni.  ai8:    The  SU17,  W»re,  480 ; 

la)  Seeante.  p.*34l,  Q.  (id).  Tha   Mary   Pftolinft,   Sprane,  45.   Sbip 

|i)  The  Muy  Pftnlina,   SpraKue,  45;  EliMbeth  p.   Kicken,  2  Pudb,  C.  C.  SSS. 

ColemAD  D.  Brig  H»rriet,  B«e,  Adm.  BO.  (9)  Act  of    1 790,    c   29,  S  S,  I   D.  S. 

(e)  Poaur  d.  Samp«>D,  Bpragae,  I6i.  Stati.  U  Luge,  134  ;  Act  of  180B,  c  SS, 

jd)  If  cUa  be  the  lav  tha  article  inb.  !  IT.  B.  StMa.  at  Large,  330. 

■tltDtad  man  ba  a  full  eqniTalant  both  in  (A)  Tba  Fornet,Ware.  420;  iMOKa 

quantity  and  quality.    The  Marj,  Ware,  v.  Westcott,  1  Sumner,  S9&,  Appee. ;  R««d 

4S4.  V.  Canfleld,   1    Samner,  ISS,  lUtdeii  o. 

it)  Thii  wan  Md  a  defence   in  Mai^  Gonlcta,  a  Mawn,  Ml. 

inen  v.  Hhip  Waahington,  1  PM.  Adtu. 
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or  abroad,  at  sea  or  od  land ;  (t) '  unless  the  sicknees  or  iDJnry  be 
caused  only  by  the  fault  of  the  sailor.  (;') 

B.      0>  THI   RBTtm  O*  THB   SkAMSN    to  TBI*  CoDHTKT. 

Oar  laws  carefully  guard  the  right  of  the  sailor  to  be  brought 
back  to  his  home,  aud  protect  this  right  by  minute  precautions. 
The  master  must,  when  requested,  present  to  the  Consul  or  Com- 
mercial Agent  of  the  United  States,  at  every  foreign  port,  (k) 
shipping  articles,  and  a  shipping  list  verified  by  his  oath ;  and 
must  produce  before  the  boarding  officer  who  boards  his  ship,  at 
the  first  home  port  at  which  he  arrives,  all  the  persons  named 
therein,  or  account  for  their  absence.  (/)  If  ha  dischai^es  any 
seaman  abroad,  with  his  or  their  own  consent,  he  must  pay  to  our 
consul  or  agent,  in  addition  to  the  wagea  due,  three  months' 
wages ;  two  to  be  paid  to  the  seaman,  and  one  remitted  to  the 
treasury  of  the  United  States,  to  form  a  fund  for  the  maintenance 
of  American  seamen  abroad,  and  for  bringing  them  home,  (m) ' 
But  this  requirement  does  not  apply,  when  the  voyage  is 
broken  up  by  disaster,  (n)    The  ship  however  must  be  •  re-  *  344 

(0  Harden  n.  Goidon,  a  MMon.  Ml ,-  t>.   Briard,   AbboU.  Adm.  367 ;  The  At- 

Waligo  D.  Ship  Mepiaoe,   1   Pet.   Adm.  luitic,   id.  451 ;    Miner    d.   Harbeck,   id. 

US;  The  Varrest,  Ware,  430 ;  The  Brig  546.      The  Act  of   1858,   c.  127,  §  !«,  11 

GeoTfte,  I  Somiier,  191  ;  Beed  d.  Canfleld,  U.  S.  Suta.  at  Large,  S9,  make*  it  obli- 

id.    197;   Crapo  b.  Allen,  Spra)^,   l&*;  gatoiy  Qpon  the  conanl,  npun  the   appli- 

Knight  D.  PanoDB,  id.  STB ;  Croncher  v.  cation  ot  anr   teftnuui   for  a  diKharz^ 

Oakman,  3  Allen,  1S5 ;  Bniwn  d.  Orenoii,  if  he  ia  entiUed  to   it.  to  dlBcharre  him, 

Sprafne,    462 ;     Freeman   v.    Baker,     1  niid  Co  reqoire  the  three   month?  extra 

Blatchf.  k  K  Adm.  38S ;  The  WenB%-  wages,  at  providsd   in  the  Act  of  1803, 

dale,  41  Fed.  Kep.  S39 ;  The  Scotland,  43  c.  9,  uolew   the   consul  is  latiffled  that 

Fed.  Rep.  925.    See  also  The  J,  F.  Card,  the   contract  bai   expired,  or  the  vovnge 

43  Fed.  Rep.  93;  Tha  Frank  Gilmore,  43  been  pratncted  h^  urcnniitaace*  bejond 

Fed.  lUp-SlB.  the  control  of   the  master,   witboat  any 

(j)  Johnson  D.  Hockin*,  Spiagne,  67.  design   to   riolate   the    articlu    of   ship- 

(t]  Act  of   1840,  c.  48,  {  3,  9   U.  S.  ment,  in  which   case  he   may  dischiirge 

Stats,  at  Large,  395.  the  seaman   vithoot  exacting  the  "addi- 

(0  ActoflSOS,  c.  9,  S  U.  S.  Stats,  at  tionalpav. 
Largs,  a03.    See  United  State*  c.  Hatch,  (n)  I'he   Dawn,    Ware,    489,   Daveii, 

1  Paino,  C.  C.  338.  121;  Henop   ..  Tucker,   a   P^ne,   C.  C. 

(«■)  Act   of    1803,  c  9,  !  3.  S  n.  S.  151  ;  The  Saratoga.   2   Gallis.   181.     See 

Stua.    M   Large,    203.      See    Neviit    o.  Dodge  v.  Union  Ins.  Co.  17  Mass.  471 ; 

Clarke,  Olcott,  Adm.  316.      The  Act  of  Brown  v.  The  Independence,  Crahbe,  54. 

1B40,  c.  48,  S  5,  9  U.  S.  Stata.  at  Large,  This  is   now  so  provided   \>j  statnte  in' 

39S,  allows   a   consul,  npon  the  applica-  tbe  owe  of  wrecked  or  stranded  vessels, 

tion  of  both  the  master  and  the  mariner,  or  where  they  are   condemned  as  nn&t 

to  discharge  inch  mariner,  if  he  thinks  it  for   aeryice.     Act  of  1856.  c  1ST,  {  !6, 

expedient,  without  requiring  the  payment  11  U.  S.  Stats,  at  Large,  as. 
of  tbe  three  months'  wages.     See  Lamb 

I  And  thongb  a  seaman  is  nnable  to  work  daring  most  of  tbe  yojtLge,  be  ia  entitled 
to  fnll  wages,  if  he  was  able-bodied  at  the  time  he  sbipped.  Highland  v.  The  Harriet 
C.  Kerlin,  41  Fed.  Rep.  SOS  ;  The  A.  Heaton,  43  Fed.  Rep.  593,  595. 

*  A  seanuui  discharged  in  a  foreign  port  without  having  soch  a  snm  pud  to  the 
consul  for  him,  if  prevented  b;  the  master  from  seeinfc  the  ciHisnl,  maj.  on  his  retnm 
borne,  recOTBT  each  mm  in  an  action  against  tbe  maetet.    Wilson  u.  Borate^  73  Me. 
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paired,  (o)  or  if  captured,  proper  efforts  must  be  made  to  obtain 
testoratioD,  and  the  aeamen  may  bold  on  a  reaaonable  time  for 
this  purpose,  and  if  discharged  before  this  time  expires,  they 
may  claim  their  extra  wages,  (p)  If  the  seaman  is  discharged 
abroad,  without  his  consent,  and  without  adequate  cause,  on  his 
return  home  he  recovers  full  indemnity  for  his  time  lost  or  ex- 
penses  incurred  by  reason  of  such  discharge,  (q)  But  our  consuls 
and  commercial  agents  may  authorize  the  discharge  of  a  seaman, 
for  disobedience  or  other  misconduct,  or  for  disability  by  his 
own  fault,  all  of  an  extreme  degree,  (r)  and  then  the  seaman  for- 
feits all  future  wages.  If  he  leaves  or  even  deserts  the  ship  from 
the  actual  cruelty  of  the  master,  or  his  violation  of  the  articles 
or  the  unseaworthiness  of  the  ship,  the  consul  or  agent  may  dis- 
chai^  him,  and  allow  him  bis  three  months'  wages,  (a)  They 
may  also  send  our  seamen  home  in  other  ships,  which  are  bound 
to  take  them,  and  to  demand  therefor  not  more  than  ten  dollars 
for  each  man;  and  the  sailor  so  sent  must  work  and  obey  as  if 
originally  shipped  in  that  vessel,  (t)  If  a  master  discharges  a 
seaman  without  his  consent,  or  without  good  cause,  in  a  foreign 
port,  he  is  liable  to  a  fine  of  five  hundred  dollars,  or  six  months' 
imprisonment ;  (u)  and  the  seaman  may  recover  full  indemnity 
for  his  time  lost  and  expenses  incurred,  (v) 

*349  *6.     Ol  TBI   PUMUHMaMT  OF  SuMKM. 

The  disobedience  or  misconduct  of  seamen  must  be  punishable 
by  the  master  or  ofScers  with  great  severity  if  oeed  be,  from  the 
necessity  of  preserving  discipline,  on  which  the  safety  of  life  and 


(o)  Pool  v.  Webb.  Gilpin,  193;  The  (r)  Act  of  1803,  c  S,  {  1,  fi  U.  a 

D»wn.  Ware,  48»;  Welli  d.  Meldnun,  Stua  ti  Lwtge,  103.    See  UnuhiuKm  ti. 

1  Blatchf.  &  H- Adm.  34a.  Coomb*,   W»re.  70;    Thurns    h.   Whiw, 

(p)  The  Saratogas  3  Gallu.  lU  ;  Em-  1  i'eC  Adm.  1 75 ;  Relf  >.  The  Mari>,  id. 

enon  u.  Howlanrl,  1  Mason  49.     See  The  IBS;  Black  u.  I1)e  LoaiBiaaa,  3  id.  !6S; 

AnenUine  Kobbe,  37  Fed.  Rep.  6M.  Ome  v.  TawDBend,  4  Mbboq,  MS;  Wliit- 

(q)  Id  some  cases  irages  ap  to  the  ton  v.  BrlE  (Commerce,  I  Pet   Adm.  164 ; 

successful   termination     of   the    vayage  Atkyns  c.  Bnirows,  id.  148;  The  Nimrod, 

have  been  allowed,   in  others  vages  up  Ware,  9. 

to  the  return  of  the  satuDso  to  the  coon-  K)  Act  of  1840,  c  48,  5  U.  B.  Steta.  at 

try  where  he  originally  shipped,  withont  Iju-ge,  395. 

reference    to    the    tennioMiun    ot     the  (i)  .Act   of   1S03,   c   9,  |  4,   a  TT.  S. 

voyage.     Id   ever;  case  a  compensation  Stats,  at  iMtge,   30t,     See  Matthem  v. 

is  intended  to  be  made,  which  shall  be  a  Offley,  3  Snmner,  115. 

complete  indemnity  for  the  wronK  done.  (u)  Stat.    1839,   c   69,   I   10,  4  U.  S. 

BmenoD  V.  HowUnd,  1   Uason,  53,  and  Stats,  at  Large,  117.     See  United  States 

cases  cited;  The  Unioo,  1  Btatcht.  ft  H.  i>.  Netcher,  1  Story,   307;  United  States 

Adm.   549 ;  Farrell   v.   French,    id.    375 ;  r.     Rnggles,     5     Hasoa,     ISa ;      United 

The    Maria,    id.    331;     The    Hrbenua,  States  v.  Coffin,  1  Snnmer,  334;  Unit«d 

S"  rague,   73;  Sheffield  c.  PasA,  id.  !8Sl  States  e.  Lont,  Spnwne,  311. 

apo  ti.  AUea,  id.  184.  (t>)  See  anU,  note  {q). 
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property  depend,  (w)  Mere  incompetency  is  no  juetification  for 
the  inSiction  of  puniBhment.  (x)  Formerly  there  was  no  limit, 
either  to  the  necessity  or  severity  of  punishment,  except  the 
responsibility  of  the  'person  inflicting  it,  criminally,  (y)  and  in 
d&mages  to  the  seamen.  (2)  Kow,  however,  flt^ing  is  prohibited 
by  law.  (a)  But  this  has  been  held  by  the  courts  not  to  apply  to 
Bach  immediate  punishment  as  is  inBict«d  upon  an  emergency, 
by  a  blow  with  the  hand,  or  with  a  stick,  or  a  rope,  to  produce 
immediate  obedience ;  the  statute  being  intended  to  apply  only 
to  deliberate  flogging  by  way  of  punishment  {b) 

The  punishments  now  usually  resorted  to,  are  forfeiture  of 
w^es,  (c)  irons,  (d)  confinement  on  board,  (e)  imprisonment  on 
shore,  (/)  hard  labor,  or  those  of  a  similar  description. 

(b)  Tboro*   r.   Wbite,    I   Fet  Adto.         (d)  Timiec'B    cue,    Wua.    83;    Ha- 

l<8;  Gardner  o.  Bibbiua,  t  Blotchf.  &  U.  combti   t>.   TboispBaD,    1    Snmuet,  389; 

Adm.   3SB ;    United    SutM   a.   FteemMi,  Sampaon  d.  Smitb,  IS  Maw.  3BB ;  Sbonj 

4  Mmoo,  511;  United  SutM  v.  Boiden,  b.  ReoneU,  Sprwoe,  407. 
^nne,  374.  (e)  U.,8.  v.  Alden,  Spnwna,  BS. 

(z)  PajriM  V.  Allen,  Spnene,  304.  (/)  In  Wileoa  d.  The  Merf,  Gilpia, 

(y)  Act  of  1835,  c  6S,  j  SS,  1  U.  S.  31,  the  lenliCj  of  imprisoQiog  gauneii  in 

StUs.  at  Large,  laa ;  Act  of  1899,  c.  40,  foreign  jails  waa  doubled,  imlew  the  ne- 

LS,  4     U.    S.    Suiu.    at   Latge,    776.  ceniC/  for  it  waa  very  strong.     See  also 

B  United   Statee  v.   Gnub,  5   Haaon,  United  States  c.  Rnggles,  5  Maaon,  193; 

MO;  United  States  s.  Hunt,  2  Story,  130;  The   Nimrod,   Ware,   lS:Jay   v.   Almj, 

United  States  b.  Cutler,  1  Cnrtia,  C.  C.  1   Woodb.   &   M.   ISl;  Wope  r.  Ilemen- 

Hl ;  United  States   t>.    Alden,  Sprague,  way,   Spruue,   300,    affirmed,    Snoir  v. 

9S ;  United  States  o.   Winn.  3   Gunner,  Wope,  S  Cortis,  C.  C.  301 ;   Gardner  v. 

■OS;  United  Sutea   b.  Small,   S  Curtis,  Kbbins,    1    Blatchf.    &    H.    Adm.   3Se. 

C.  C.  S4I.  "  Whenever  a  master  of  a  ship  thinks  it 

(i)  Shorej  B.  Rennell,  Sprague,  407;  necessary  to  cause   any  of  his  crew  to 

Fccbea  p.   rarsons,  Ctabbe,   181 ;  Samp-  be  confined  iu  a  foreign  iail,  hs  ought  to 

Kin  D.   SiaiCh,   IS    Mass.   3SS;  Jenk*  d.  p«y  some  regard  to  their  condition  and 

Lewis,  Ware,  51,  3  Mason,  503;  Hiomaa  treatment  tlwre,  and  ahuald,   from   pec- 

*.  I^ue,  S  Sumner,  t ;  Morria  e.  Cornell,  sonal  examination,  or,  at  least,  through 

Sptagne,  6S.  a  reliable  agent,  see  that  ther  are  such 

(a)  Act  of  1B50,  c  SO,  9  U.  S.  Stata.  as  humanity  requires."   ShoreyV.  Rennell,    . 

■tlAige.StS.    Bee  United  States  v.  Cut-  Sprague,411.   ^ilie  eleventh  sectiau  of  the 

ler,  1  Curtis.  C.  C.  SOI ;  Payne  v.  Allen,  Act  of  1S40,  c.  48,  S  U.  S.  Stata.  at  Idirge, 

Sprane,  304.    The  Act  of  1850  is  uot  a  395,  makes  it  "the  dnty  of  coumls  and 

MBU  l«w,  and   no    indictment  can   be  commercial  agents  to  reclaim  dewrteis  aad 

framed  apon  it.    But  it  has  on  Important  discountenaace  iumbordi nation   by  every 

bearing  npon  the  Act  of  1835,  in  regard  means  within  their  power;  and  where  the 

to  the  question  of  JuMifiable  canae  and  local  anthocities  am  be  unefally  employed 

malice.     United  States  v.  Cutler,  «<^.  for  that  porpoae,  to  lend  their  aid  and  use 

AItlH»gh  floggiuK  il  now  abolished,  it  is  their  exertions  to  that  end  in  the  most  ef- 

not    a    emer  and    unusual    punishment  fectual  manner."    This  act  had  been  cou- 

wCtbiu  the  meaning  of  the  third  section  strued  as  relieving  the  master  from  the 

of  the   Act  of   18S5.     United   States  b.  coneeqaencee  of  an  imprisonment  by  the 

CoUina,  S  Curtis,  C.  C.  194.  consul.     Jordan  o.  Williams,  1  Curtis,  C. 

(i)  Charge    to    the    Grand    Joiy,     1  C.  GB,  SO;  I'ingle  d.  Tucker,  Abbott.  Adm. 

Cnrtia,  C.  C.  SOS;  United  Statea «. Cutler,  519.    U  the  consul  it.  abunt.  hia  clerk  or 

1  Cnrtia,  C.  C.  SOI  j  8bor«y  v.  Rennell,  assistant  has  no  power  to  prornre  the  inter- 


*TM 


T  R«U  B.  Ship  Matin.  1  Fet.  Adm.    Wope,  3  CiutB,  C.  C.  301. 
IH ;  Buck  b.  I«ne,  13  &  &  B.  3«6. 


4S6 


)vGoo<^lc 


THE  LAW  OP  0ONTBA0T8.  [BOOK   IH. 


Desertion  is  an  offence  which  must  be  prevented  if  poesible,  (or 
the  obvious  reason  that  it  might  leave  the  ship  and  cat^o  aban- 
doned, and  given  up  to  destruction,  at  any  place  or  time,  {g)  It 
is  distinguished  by  the  law-merchant  from  mere  absence  without 
leave,  by  the  intention  not  to  return.  (A)  Nor  is  such  absence 
without  intent  to  return  desertion,  in  the  sense  in  which  that 
crime  subjects  to  puuiahment,  when  t^e  vessel  is  left  for  a  fully 
sufficient  cause  ;  (i)  and  this  may  be  cruelty,  (;)  unseaworthinsBS 
of  the  ship  (A;)  in  respect  to  provisions,  (/)  or  otherwise,  or  a 
change  of  the  voyage  without  the  consent  of  the  seamen,  (m) 

By  the  statute,  desertion  is  absence  from  the  ship  for 
•347   more  •  than  forty-eight  hours  without  leave,  (n)     But  un^ 

(^)  The  muter  nUT  ioflicL  reuonable  Ingnbtun  v.  Alb«e,  BUtchf.  &  H.  Adm. 

fnouhmeot  for  the  aftence  of  deaettion.  389 ;  United  Suuca  v.  MMtbevi,  a  Snm- 

er  Spraque,, i.,iu  tlia  Ituiied  Statat  D.  iier,4T0;  The  Maij  Ann, Abbott,  Adm. 

Alden,  Spragne,  95,  96.  3Ta 

(A)  Cloutman   v.  Tnnuon,  I   SaraneT,         (n)  Act  at   1790,   c.  39.  $3,   1  U.   S. 

379;    Coffin    o.    Jenkiiu,    3   Story,  lOS;  8MU.  at  Large,  133.    This  sectioD  pro- 

Speacei  u.  Enstis,  SI  Mune,  919*:   Brig  vide*,  that  it  the  eeaman  abaenti  himaeU 

CadmoB  v.  Hatbews,  3  I'une,  C.  C.  !!9;  withoat  permiBaioa,  and  an  euti;  thenot 

Ship  Uni(Hi  ■>.  Janaeo.  2  Faine,  C.  C.  STT.  ia  made  in  the  log-book,  it  he  retorna  to 

Going  on  shore  at  a  foreign  port,  againat  dntj  within  forty-eight  honra.  he  forteita 

orders,  lo  see  the  conaol  to  complain  ef  three   days'   pay   tor   every   day   he   in 

ill  treatment  is  not  desertion.     Fieentan  absent,  and  if  abtent  for  •  longer  tine, 

0.  Baker,  Blatchf.  £  H.  Adm.  a7S ;   Hart  he  forfeits  all  wages  doe,  all  his  propertj 

V.  Brig  Otis,  Crabhe,  bi.    See  the  Act  of  on   board  or  lodged  in  any  store  at  the 

lS40,c.48,§ie,9U.S.Slau.atLarge.396,  time  of  the  desertion,  to  the  ose  of  the 

and  the  foUowing  cases  decided  nnder  it.  owners  of   the  ship,  and   pays  them   all 

Morris  r.  Cornel],  Sprague,  65 ;  Knowlton  damages    thej    may    eortain    by    being 

V.  Boss,  id.   163]   ilotdan  i>.  WlUiams,  1  obliged  to  hire  other  seamen.    Tliia  haa 

Cnrtis,  C.  C.  69.  been   materially    changed    by   the    ISth 

|i'|  If,  during  a  collision  between  two  section  of  the  Act  of  18S6,  c.   1S7,  11 

Teasels,  a  seaman,  nnder   the  impreMiun  U.  S.  Stats,  at  Large  62,  which  providea, 

that    his   own  vessel    is    sinking,   inmps  that  In   the  case  of  a  desertion  in  a  for- 

on  board  the  other,  he  ii  not  gnilty  of  eign  coantry.  the  fact  and   date  thereof 

■  desertion.    Hanson   *.   Kowell,   Spragne,  shall   be  noted  by  the  cummsoder  on  the 

117,  list  of  the  crew,  and  ttie  aame  shall  be 
facially  anthenticatmi  at  the   flrM   port 

. „ ,  . _.  or    place    of   coosnlace.    or   commercial 

99-;  Ward  v.  Ames.  9  John*.  138 ;  Belt  r.  weucy,  visited  after  such  desertion  ;  and 

Ship  Maria.  1  Pet.  Adm.  193;  Steele  r.  if  no  anch  place  is  visited,  or  it  the  deeer- 

Thatcher,  Ware.  94.  tion   occnrred   in   this  conntry.  the  time 

(it)  Savarr  v.  ClemeDta,  8  Gray,  153;  and  place  shall  be  officially  Butheoticated 

Br»y    B.    Ship    Atlanta,    Bee.    Adm.    48;  before  a  notarj-public  immediately  at  the 

Backer  v.  Klerhgetfr,  Ahbott,  Adm.  403.  flnt  port  or  place  where  snch  veiwel  shall 

(/)  If  no  proviniDiia  are  famished,  a  arrive  after   anch  desertion.    The  wafree 

deeertion   in  justifiable.    The  Custalia,  I  of  the  seaman,  and   his  interest  in   the 

Hagg.  Adm.  59 ;  Dixon  u.  Ship  Gyms,  2  cargo,   are   forfeited   to    the  nse  of    the 

Pet.  Adm.  407.    To  jostify  a  desertiiiD  on  United  States,  and  are  to  be  pud  over  to 

a^connt   of   bad   proviHions,  it   must   be  the  collector  of  the  port  where  the  crow 

shown  that  the  food  is  not  merely  not  of  are  to  be  accounted  lor.      The  owners  of 

the  best,   bnt  poeitively   bad,  and   otiflt  the  veasel  ma;r  dedact  any  expenses  they 

for  the  support  of  the  crew.    Ulaty  v.  have  necessarily  incurred  in  conseqaenc* 

Ship  Washington,  Crabbe,  204,  of   such  dewrtion,   and    money  actnally 

(m)  The  Cambridge,  3    Hagg.   Adm.  paid,  or  goods  at  a  fair  price  supplied,  ot 

S4S;  Moran  n.  Bandin,  8  Pet.  Adm.  419;  «xpeiisee  iocnirad  to  ot  tot  anch  seamen. 
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der  the  statute  of  1790,  it  must  be  a  continued  absence  for  forty- 
eight  successive  hours ;  and  theie  must  be  an  exact  entry  of  the 
facts  and  circumstances,  made  in  the  log-book  at  the  time.(o) 
Although  there  may  not  be  a  statutory  desertion,  still  there  may 
be  a  desertion  according  to  the  maritime  law.  (p)  And  although 
by  this  law  desertion  geaenilly  works  a  forfeiture  of  wages,  {q) 
yet  the  court  is  not  obliged  to  pronounce  an  entire  forfeiture  in  all 
cases,  but  may  take  into  consideration  palliating  circumstances 
not  amounting  to  an  excuse,  (r)  A  desertion  of  a  part  of  the 
crew  must  make  the  duties  of  the  remainder  more  burdensome; 
bat  it  does  not  diminish  their  duty  to  perform  their  obligations  to 
the  extent  of  their  ability.  («} 

It  may  be  added,  that  ofBcetB,  or  mates,  as  they  are  commonly 
called,  although  distinguished  from  the  seamen  in  important  re- 
spects, not  only  by  usage,  but  by  the  statutes,  are  for  the  most, 
part   regarded  as  seaman. 


*a~0/Faots.  •348 

The  ofBce  of  a  pilot  is  one  of  so  much  importance,  that  his 
appointment,  his  duties,  and  bis  rights,  are  now  regulated  by  law 
in  most  civilized  countries.  With  us,  an  act  of  Congress  author- 
izes the  several  States  to  make  their  own   pilotage   laws.  (() ' 

Any  person  may  undertake  to  guide  either  his  own  or  any 
other  vessel  anywhere,  and  may  make  a  valid  contract  for  that 
purpose.     But  one  who  renders  such  services  without  a  commis-. 

(a)  Cloatmsn  v.  TnDuon,  I  fiunner,  Huris  v.  Carter,  3  EIli»  ft  B.  SS9 ;   The 

SSI :  The  Hercules,  Sprague,  S34  ;   Ulary  AranuDta,  1  Spiuka,  Adin.  884. 
».  Ship  WaahingtoQ,   Cmbbe,  8<M;  The         (0  Act   of    1789,  c.   9,   S *.   1   U.   8. 

RoTSDa,  Ware,  313;   Spencer  r.   Eaatu,  Stata,  at  large,  M.      U.   S.  Rev.    Stat. 

SI  MaiDe,  S19;  The  Cadmiu,  Blatchf.  A  gg  433»-l!3T.    By  the  Art  of  1B3T,  c.  82, 

H.  Adm.  139.  6  U.  S.  StUe.  at  Large,  IM,  the  master 

(pi  CloutmaD  e.  Tnnison,  1   Bnunei,  of  mj  learal  coming  into  or  goiog  ont  of 

380;  Coffin  d.  JenkinB,  3  Ston',  108 ;  Ship  an;  Mrt  eitaate  npon  natera  which  are 

Udiod  d.  JanwD,  3  Paine,  C.  C.  877  ;  The  the   bonndary  between    two  States,   may 

Borenk,  Ware,  309,  employ  a   pilot    duly   licenaed    by   either 

(9)  Cloatman  r.   TnnisoD,  1    Samner,  State.    The  United   States  Conrts  have 

373;    Coffin   u.  Jenkins,    3    Story,   108;  coDcnrrent    inriBdirtiun    with    the   State 

foieneei   D.  Eostia,  81   Maine,   &19;   The  Conrts   over    pilotage   units.     Hobart   r. 

Brig  Cadmns  d.  Matthews,  8  Paine,  0.  C.  Dn^an,  10  Pet.  108.    The  grant  to  Con- 


(r)  Lorrein    v.    Thompson,    Spn«iie, 


Kraw  of  the  power  to  regulate  commerce 
did  not  deprive  the  States  of  the  power 
to  reflate  pilots.     Codey  r.  The  Board 


;   Sw^u  t>.  Howland,  id.  434 ;  Gifford    to  reenl  ..   ,.  .    ..     ^ 

w.  Kolloch.  19  Law  Reponer,  31.  of  'Wardens,  IS  How.  899. 

(<)  Harris  r.  Watson,  Peaks,  Cas.  79; 

'  Bat  in  regard  to  pilots  of  steam  ressels  CongreM  has  fteelf  enacted  laws.      U.  & 
Bar.  Stat.  (S  4401,  4406,  4407,  4413,  4438,  4443,  4444-4446,  44U. 

457 


)vGoo'^lc 


*  849  THB  LAW  OF  CONTRACTS.  [bOOE  nt. 

BioD,  or,  as  it  is  technically  termed,  "  a  branch,  *  cannot  claim 
the  compensation  provided  by  lav  for  pilotage.  And  if  he  falsely 
pretends  to  have  such  commission  or  branch,  be  ia  liable  crimi- 
nally ;  and  also  in  damages,  for  losses  or  injuries  resulting  from 
his  falsehood.  If  a  regular  pilot  offers,  and  is  ready  to  pilot  a 
vessel  into  or  out  of  a  harbor,  the  ship  may  refuse ;  but  must  then 
pay  the  pilotage  fees  due  by  law  in  that  case,  (u)  which  are 
usually  half  the  regular  pilotage  fees. 

By  the  general  law-merchant,  a  commiBsioned  pilot,  as  soon  as 
be  stands  on  the  deck,  has  the  control  of  the  ship;  nor  is  the 
master  responsible  for  an  accident  which  then  happena  (t;)  But 
his  powers  do  not  wholly  supersede  the  master's ;  for  the  master 
not  only  may,  but  should,  observe  the  pilot,  and  if  he  be  obvi- 
ously incompetent,  disregard  his  commands,  and  dispossess  him 
of  his  authority,  (ut) 

The  pilot  is  always  in  law  the  servant  of  the  owner,  and 

*  349    the  •  owner  is,  in  general,  responsible  for  injuries  result- 

ing from  the  pilot's  default  {x)  This,  however,  would  not 
be  the  case  if  the  owner  were  obliged  by  the  law  of  the  place  to 
take  the  pilot  on  board ;  and  although  the  law  seems  settled  in 
England,  (y)  yet  it  is  uncertain,  in  this  country,  (z)  whether  the 

(u)  NIckeTBon  v.  Hmou,  13  Wend.  M ;  poRi  in  mlMion  to  wbich  ip«c!»l  pnvi- 

ConimoDwealth  c,  BickeMou,  S  BJet.  413;  •iooa  have  been  made  in  any  puticalttr 

Smitb  D.  Swift.  8  id.  339;  Hnut  d.  C&f  act  or  acts  of  puli&ment.     This  would 

lisle,  )  Gray,  S5T.  exdade  the  port*  of  Liverpool  ukd  New- 

(e)  See  Rnell  n.  Rich,  1  Johns.  301;  cutle,  the  Kcte  relating  to  which  proTidt^ 

Aldnch  u.  SimmoaB,  1  Stark.  314;  Bow-  as  do  OQra,  that  a  master  shall  take  a 

dier  c.  NoidRtrom,  1  Taunt.  SBB ;  Yatea  pilot  on  board,  or  par  pilotage.    This  fi 

V.    Brown,  S    Pick.  34;    Deuiaon   v.    Sey-  construed  io  EDftlaDd  to  be  snch  COmpol- 

mooT,  B  Wend.  B.  siun  as  to  exonerate  the  owner  or  mBster 

(w)  The  Duke  of  Hancbester,  S   W.  tor  the  acts  of  the  pilot.    Camithen  b. 

Bob.  480,  affirmed  on  appeal     Shenbj  Sydebotham,  4  M,  &  S.  77;  Kodngnee  v, 

v.  Hibbert,  6  Moore,  P.  C,  M;  The  Chriii-  Melhmsh,  10  Excb.  110;  The  Montreal, 

tiaaa.  T  Notes  of  Casu,  S ;  Hammond  v.  34  Ens,  L.  t  Eq.  980 ;  The  Maria,  I  W. 

Rofers,  7  Moore,  P,  C.  160;  The  Jcweph  Bob.  95;  The  Apicola,  i  W.  Rob.  10. 

Harvev,   1   Rob.  Adm.  311.     See  1  Par-  (i)  In  The   Caroloa,   S  Curtis,  C.  C. 

aoDs'  Mar.  I^w,  483,  o.  I,  for  a  full  coo-  89,  Mr.  Justice  C'urtii  swd,  if  the  reoael 

■iderntion  of  the  qnestion  of  the  reepeo-  had  been  homeward  bound,  so  that  the 

tire   rights  and  dutiee  of  the  pilot  and  master  would  have  been  obliged  to  have 

master.  taken  the  tinA  pilot  that  offered,  or  have 

(i)  Attorney  .General  v.  Case.  3  Price,  paid    full    pilotage,  the    owners    would 

30a;   The   Neptune,   1   Dods.   467;   Tha  not    be   liable   for    a  collisioiL    TliU   is 

Carolna,  3  Cnrtis,  C.  C.  69 ;  The  Bark  opposed   to  the  opioioo   of  Mr.  Justice 

Ix)ttv,  Olcott,  Adm.  S39;  The  Julia  M.  Slor^,  Stan  od  Axencv,  j  456  a,  note  1, 

Hallock.    Sprague,    539 ;    Smith  u.   The  aod  to  a  diclum  of  Gmr,  J.,  in  Smith  v. 

Creole,  3  Wallace,  C.  C.  485.  The  Creole,  3  Wallace,  C.  C.  4S5.     The 

(jr)  By  statute  in  England   no  owner  point  hae  not  jet  been  decided.     In  the 

or  master  ii  liable  for  any  loss  or  damage  Bark  Lotty,  Olcott,  Adm.  329,  it  was  cod. 

which  shall    happen  by  reason   of   any  tended,  that  the  exemption  from  liabili^ 

neglect,  incompetency,  or   incapacity  of  continued  after  the  vmboI  was  moored  to 

any  licensed  pilot,  in  charge  of  the  vessel  the  wharf  hy  the  piloL    But  tho  oouit 

in   pursuance  of   the  provisians  of   the  decided  otherwiM. 
act.    But  this  act    does   uot  extend   to 

468 


jiGooi^lc 


ca.  Xn.}  OF  IHR  LAT  or  BHIPFIHO.  '     *  849 

pilotage  statutes  create  such  a  compulsion  as  to  exonerate  the 
owner. ' 

If  a  ship  neglects  or  refuses  to  take  a  pilot,  when  it  may  and 
should,  and  the  cargo  is  injured  thereby,  the  owners  are  respon- 
sible to  the  shippers ;  (a)  and  pilots  are  always  answerable  per- 
sonally for  their  own  negligence  or  default,  (i) 

(a)  M'Millui  tr.  Union  Ins.  Co.,  1  Rice,  TatM  t>.  Brown,  8  Pick.  S4 ;  Heridift  o. 

348 ;    Ke«ler  p.  Fireman's  lu.  Ca  S  BUI,  AjraB,  IS  id.  334 .  Lawson  v.  Dumlin,  9 

asO;  The  WiUUst,  6  Rob.  Adm.  316.  C.  B.  54;    SideiacniU   v,  Mapea,  3  Fed. 

(i)  U.    S.    Rer.    StU.   H  4493,    5344.  Bep.  873. 

'  The  TSasPl  and  it*  owners  are  not  exonerated,  though  compelled  to  emplOT  the 
pnot  The  China,  T  Wall.  S3 ;  Sherlock  b.  AUIng,  93  U.  &  99 ;  Sidetacodi  v.  Mapea, 
3  Fed.  Sep.  BT3,  875;  The  E.  M.  Korton,  li  Fed.  Bep.  686. 
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07  THE  CONTBACT. 
A.  —  WTiat  thu  Contract  is. 

Bt  this  contract  the  insuTer  undertakes  to  indemnify  the  in- 
snred  againet  lose  on  maritime  property  arising  from  maritime 
perils,  on  a  certain  voyage,  or  during  a  certain  period ;  the  prop- 
erty, the  perils,  and  the  period,  all  being  defined,  in  part  by  the 
instrument  of  agreement,  and  in  part  by  the  law.  The  language 
of  policies  and  the  statements  and  answers  to  questions  are  con- 
strued in  the  usual  and  popular  sense  of  the  words  used,  (a) '  If 
there  be  an  ambiguity  in  restrictions  or  permissions,  they  are  to 
be  construed  favorably  to  the  insured,  (aa)  And  accompanying 
circumstances,  and  the  usage  of  the  business  in  which  a  ship  is 
employed,  may  help  to  construe  ambiguous  words.  (a&) 

This  agreement  is  generally  in  writing ;  and  the  written  instru- 
ment is  called  '  a  Policy  of  Insurance. '  But  it  need  not  be  ia 
writing,  (ac)  unless  the  act  of  incorporation  of  the  insurers  le- 

(a)  Biplej  v.  JEtoA  lui.  Co.  90  N.  T.  Ida.  Co.  S  CnRia,  C.  C.  SSI,  •fflrmed, 

138.  CommercuJ  Iiu.  Co.  v.   Uoion   Ins.  Co. 

(aa>  HoffnuD  v.  XtM  In*,  Co.  93  N.  19  How.  910 ;  Baptist  Cfanrch  e.  Brook- 

T.4av     Seaport,  p.  "957.  Ija  F.  Im.  Co.  18  Barb.  69;   19  N.  Y. 

(ab)  New  York  Belting  Co.  v.  Waah-  SOS;   Sanbom  n.  Firaman's  Ins.  Co.   16 

ington  Ins.  Co.  10  Boaw.  428.    See  the  Gray,  448;    Smith    b.   Odlin,  t  Yeates, 

name  pcinciple  applied  to  inmrance  on  a  46B ;   Hamiltoo   v,  Lycoming  Ins.  Co.  S 

building.     New    Vork,   &c   v.    Hamilton  Bur,  399;   Relief   Ins.  Co.  v.  Shaw,  94 

Ini.  Co.  10  Boew.  537.  U.  S.  574  ;   Emery  o.  Boston  Uaiino  Ins. 

{ac)  Union    Ini.   Co.   v.   Commercial  Co.  138  Mass.  99B. 

>  It  waa  declared  in  Rodocanachi  b.  Elliott,  L.  R.  B  C.  P.  049,  that  a  marine  polic}- 
maj  cover  the  risks  darioK  a  portion  of  the  transit  to  be  perfoTmed  oveiland.  proTided 
apt  laugnage  be  employeato  express  that  intention.  —  A  contnct  of  muine  insoiance 
is  a  maritime  contract  within  the  admiralty  jorisdiction  of  the  United  States  coDtU. 
Insnrance  Co.  n.  Dunham,  II  Wall.  1,  afflrmini  De  Lovio  n.  Bait,  S  Gall.  398.  —  An 
application  for  insnrance  may  he  drawn  with  a  lead  pencil.  City  Ins.  Co.  v.  Bricker, 
91  Fa.  488.  — R. 
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quires  it  to  be  so.  (6)  It  may  be  oral  only,  or  it  may  be  made 
by  an  agreement  to  insdre,  entered  and  snbacribed  on  the  books 
of  the  insurera,  in  any  manner  usual  in  that  office,  (c)  ^  Such  an 
agreement  is  valid  before  a  policy  issues.  Biit  as  such  an  agree- 
ment would  imply  that  a  policy  should  be  issued,  that  agreement 
would  effect  such  insurance  as  would  the  policy,  itself  which 
was  commonly  used  by  the  same  insurers,  (of) 
■  Formerly  insurance  was  generally  effected  in  this  country  by 
individuals  subscribing  a  policy  or  insurance  sheet;  but 
now,  *  insurance  is  effected  always  or  nearly  so  by  incor-  *  351 
porated  companies. 

The  insurance  may  be  effected  by  letter  in  the  same  manner  as 
any  other  contracL  Hie  rules  and  principles  of  law  which  gov- 
ern an  agreement  of  this  kind  have  been  already  stated,  (e) 

It  is  also  a  universal  principle  of  the  law  of  contracts,  that 
there  is  no  contract  unless  the  parties  i^free  together  about  the 
same  thing,  in  the  same  sense.  If  therefore  an  offer  is  made  by 
either  party,  there  is  no  contract  unless  that  offer  be  accepted 
without  any  variation  of  its  terms.  (/)  If,  however,  certain 
things  are  still  to  be  done  before  the  contract  is  complete,  and  a 
subsequent  policy  is  issued  and  accepted  before  they  are  done, 
this  would  amount  to  or  imply  a  waiver  of  these  things  (jr) 

In  many  of  our  States  there  is  a  statute  requirement  that  the 
policies  shall  be  signed  by  certain  oEQcers.  But  a  distinction 
has  been  taken  between  the  policies  and  the  contracts,  and  it  is 
held  that  under  such  a  statute  the  contract  of  insurance  may  be 
made,  as  at  common  law,  by  p&ToL(^g) 

(b)  Cockerill  B.  Cindnnatl  Isa.  Co.  16  Ins.  Co.  i.  Colt,  90  Wall.  560;   Excelalot 

Ohio,  148 ;   Conrtnay  c.  Miu.  loa.  Co.   IS  Iiu.  Co.  o.  Rajal  Ins.  Co.  BS  N.  Y.  349 ; 

La.   333 ;   Bertboud  v.  Atlantic  Ini.  Co.  Mux  t>.  National  Ini.  Co.  35  La.  An.  3B ; 

I8IA.S39;  Flint  v.  Ohio  Ini.  Co.  S  Ohio,  Baldwin  ».  ChonteaQ  Ini.  Co.  S6  Mo.  1SI ; 

501 ;  Spitzei  v.  St.  Marks  In*.  Co.6  Dner,  Plioenlx  Ins.  Cu.  v.  Roland,  69  Md.  437. 
6;  Ini.  Co.  V.  Colt,  20  WaU.  560;  Hening         (a)  See  antt.  toL  L  ■406-«403. 
•.  Uuited  States  Int.  Co.  S  Dillon,  a&.  (/)  Rontledge  v.  Qrant,  3  Car.  A  P. 

(e)  Loring    V.    FtocCor,    S6    Me.  18 ;  S67,  4  Bing,  B53 ;    Ocean  Ins.  Co.  n.  Car- 

Blatichaid  b.  Walte,  9B  Me.  Si ;  WoodmS  rlngtoD,  3  Conn.  357 ;  Etia«on  n.  Henshiw, 

V.  Colnmbu  Ins.  Co.  5  La.  An.  697  ;  Per-  4  Wheat.  SSS;    Hntchison  b.   Bovker,  5 

klni   B.   Waohington   Ina.  Co.  4   Coveni  M.  &  W.  53G ;  Myers  v.  Eejitone  Ina.  Co. 

645.  37  Pa.  968. 

[d]  OliTBT  V.  Commercial  Idi.  Co.  9  .    (g)  Hall  v.  People*!  Ini.  Co.  6  Onj, 

Cnrtb,  C.  0.  991 ;   Franklin  loi.  Co.  v.  I8S;  Liberty  Hall  Anociation  v.  Hont*- 

Heirttt,  3  B.  Hon.  939 ;  Kellj  v.  Common-  tonic  Ins.  Co.  7  Oray,  961. 
wealth  Ini.  Co.  10  Bosw.  89;    Xenot  r.         (iw)  Walker  v.  Metropolitan  Ini.  Co. 

Wickham,  Law  Rep.  9  H.  L.  396.     See  S6  Ue.  371. 

o  called,  Putnam  a. 
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K  —  0/  the  Polief. 

This  ancient  inBtromeat  hu  remained  nncliangfld,  in  most  of 
its  peculiar  pbraseology,  for  a  long  period,  and  is  everywhere 
substantially  the  same;  and  a  long  and  varied  litigation  has 
affixed  a  definite  legal  meaning  to  its  forms  and  phrases.  Still 
it  varies  in  different  States  and  from  time  to  time  in  every  State ; 
neither  law  nor  usage  limiting  the  power  of  Che  parties  to  make 
what  baigain  they  please. 

The  consideration  for  the  promise  of  insurance  is  the  premium 
paid  by  the  insured.  And  although  the  contract  is  subscribed 
only  by  the  insurers,  it  binds  both  parties ;  the  insured  as  to  the 
premium,  as  well  as  the  iosarers  as  to  their  undertaking.  (A) 
There  is,  however,  this  difference  between  them ;  the  insured  has 
always  his  option  whether  he  will  put  his  property  under  the 
risks  insured  against.  If  he  does  not  do  so  in  any  measure,  the 
bargain  is  wholly  void ;  (t)  if  he  does  so  altogether,  it  passes 
•352  wholly  into  effect;  if  he  does  so  partially,  the  'bargain 
takes  effect  only  upon  that  part,  and  the  premium,  as  we 
shall  see  in  a  sul^equent  section,  is  proportionately  reduced. 
The  stipulations  of  the  insured  are  only  conditions,  which  he 
must  comply  with  to  bring  the  insurers  under  their  obligations. 
But  they  can  bring  no  action  against  him  if  he  chooses  to  annul 
the  baigain  by  putting  no  property  at  risk. 

Nothing  is  assumed  to  be  a  part  of  the  policy  which  may  have 
been  added  to  it,  hence  a  paper  is  not  made  a  part  of  a  policy  by 
merely  being  folded  up  with  it  (j)  or  even  wafered  to  it  (A)  But 
whatever  is  written  either  upon  the  face  or  the  margin,  {t)  or 
the  back  of  a  policy,  (t»)  or  on  the  same  sheet,  (n)  or  even  on  a 
wholly  separate  paper,  (o)  becomes  a  part  of  the  policy  if  referred 
to  as  such  in  the  body  of  the  instrument,  or  signed  as  such  by 
the  party  upon  whom  it  imposes  an  obligation,  and  in  some  cases 


(n)  Warwick  v.  Scott,  4  Camp.   6S; 
.,,...  Harris  v.  Eagle  Ins.  Co,  S  Johni.  3SB. 

6  Hairii  &  J.  166.  (<■)  Mordock  b.  Ctieuaiigo  Co.  lua.  Co. 

(I'l    Tjrie    \>.    Flitcher,    Cowp.    US;     IComsLSIO;   Roberts  c.  Chanango  Co. 
Taylor  v.  Lovell,  3  Mass.  33].  Ins.  Co.  3  Hill.  501. 

\j]  FawsoD  n.  BarneTelt,  I  Dong.  13,  (o)  Rontledfte  v. Burrall,  1  B.Bl.SM; 

note.  Woisley  o.  Woud,  6  T.  H.  710;   Clark  o. 

MoDut.  Ini.  Co.  6  How.  S38 ;   Kennedy  p. 
St.  Lawrence  Co.  In*.  Co.  10  Barb.  SSS; 
Brown  v.  People's  Ina.  Co.  1 1  Ciuh.  380. 
Hartley,  1  T.   R.  343 ;    GnerliOn  u.  Col.     Bnt  sm  Willtami  v.  New  England  I|w. 
Ins.  Ca  T  Johns.  EST ;    Ewer  e.  Washing-     Co.  91  M»  S19. 
ton  Ins.  Co.  16  Pick.  »0a. 
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thia  rale  has  received  a  wide  construction.  Things  said  or  writ- 
ten hy  either  party,  or  by  both,  while  negotiating  for  the  policy, 
whatever  may  be  their  importance,  form  no  part  of  the  policy, 
nnlesa  written  therein,  or  specifically  referred  ta(jp) 


C.  —  0/  Tnturanee  ikrougk  an  Agent. 

The  general  principles  ofanthority,  of  adoption  and  ratifica- 
tion, apply  to  contracts  of  insurance. 

An  agent  who  causes  an  insurance  to  be  made  must  have  full 
power  to  do  so.  This  power  may  be  given  him  expressly,  or  may 
be  derived  from  the  circumstances  of  the  case,  or  from  usage ;  {g) 
but  a  mere  general  authority,  though  it  be  to  act  in  relation  to 
the  ship  or  cargo,  is  not  sufficient,  (r) 

*  If  a  policy  be  made  by  one  who  purports  to  make  it  •  353 
as  agent,  his  principal,  although  unknown  at  the  time,  is 
bound  when  afterwards  discovered.  If  the  agent  has  no  previous 
authority,  the  party  in  interest  may  make  it  his  contract  by  sub- 
eequent  ratification ;  and  he  may  make  this  ratification  even  after 
a  loss  has  occurred  under  the  policy ;  (s)  and  the  bringing  of  an 
action  on  the  policy  by  such  principal,  iu  his  own  name,  has  been 
said  to  be  sufficient  ratification,  (i)  If,  however,  the  agent  brings 
the  action  in  his  own  name,  and  no  ratification  is  proved,  he 
recovers  only  to  the  extent  of  his  own  interest  (u) 

If  the  goods  are  insured  by  a  bailee  having  a  lien  on  them  for 
charges,  commissions,  etc,  and  are  described  as  goods  held  by 
him  in  trust,  in  an  action  brought  by  him  iu  his  own  name  he 
recovers  the  whole  value  of  the  goods,  and  after  deducting  his 
lien,  he  holds  the  balance  in  trust  for  the  owner,  (v)  £ut,  as 
between  the  insured  and  the  owner  of  the  goods  held  by  him  in 
trust,  the  latter  cannot  recover  unless  it  appears  that  he  bad 

fp)  HiggiMon  u.  VtS.  18  Mua.  «;  [i)  Lucanii  r.  Cnioftird.  1  Tnont.  828; 

We«torn   p.   Em«g,   1   Tanot.  115;    Now  Hontb  o.  Thompion,  13  EaaC,  274:  Haga- 

Tork  Ins.  Co.  r.  Tbomu,  3  Jobna.  Caa.  dornr.  OUfeiaon,  3  M.  1:3.485;  Williama 

I ;   Lee  b.  Rawtai  Ina.  Co.  3  G»y,  583 ;  v.  North  China  Ins.  Co.   1  C.  P.  I),  767  ; 

Iwnatt  n.  Bndiou  RiTei  Ina.  Co.  17  N.  Steinback  v.  Bhinclander,  3  John*.  Caa. 

T.  199,  note.  281 ;  Loting  v.  Proctor,  2S  Mb.  SO. 

(oj  Barlow  d.  Leckle,  4  J.  B.  Moore,  8.  (t)  Finnej  v.   FairhaTBn    Ins.    Co.  S 

SeePamam  o.  Home  Ina.  Co.  123  Mnii.  Met.  192;  01i»er  i-.  Cotnmerdal  Ina.  Co. 

tM ;  Waaa  r.  Maine  Ina.  Co.  61  Me.  53T  ;  1  Cnrtii,  C.  C.  29fl ;  Blanctiard  v.  Waite, 

Ijoombg  Ina.  Co.  n.  Woortworth,  sa  Pa.  28  Maine,  51. 

IS8;    IJayton  Ina.  Co.  c  Kelly,  24   Ohio  (m)  FoMer  ».  U.   8.  Ina.  Co.  11  Hck. 

St.  345.  BS. 

(»•)  French    o.    Backhonae.    S    Bnrr.  |f)  Waters  v.  Monarch  Ins.  Co.  S  Ellia 

ITa7;   FoBtar  r.  U.  S,  Ins.  Co.  11  Pick,  t  B.   870,  84  Eng.   I,,   i   Eq.  118;  D« 

ti;   Finney  s.  Wancn  Ina.  Ca  1  Mat.  FoiwC  a.  Fulton  Ina.  Co.  I  Hall,  100. 

468 


)vGoo<^lc 


•854  THE  LAW  OP  coNTBAcra.  [book  nt 

elected  to  adopt  the  policy,  before  its  force  aa  an  iasuraDce  upon 
his  goods  has  been  in  &ny  degree  impaired  by  any  act  of  the 
insured,  oi  that  the  latter  has  actually  received  money  from  the 
insurance  company,  on  account  nt  goods  other  than  bis  ovn.{w) ' 
If  an  agent  effects  insurance  "  for  account  of  whom  it  may  con- 
cern, *  he  then  recovers  the  whole  amount  insured  in  an  action 
brought  in  his  own  name,  (x)  unless  bis  authority  be  disavowed 
by  the  party  in  interest ;  who  can,  however,  disavow  it,  only  to 
the  extent  of  his  own  interest,  and  not  for  the  lien  or  other  inter- 
est of  the  agent  (y) 

Alterations  may  be  made  by  both  parties,  or  by  either  party, 
with  the  consent  of  the  other.  Such  alterations  should  be  and 
usually  are  indorsed  upon  the  policy.  (2)  If  the  insured 
*  354  makes,  *  or  procures,  or  consents  to  Uie  making  of  a  mate- 
rial alteration,  this  has  the  effect  of  cancelling  the  pol- 
icy, (a)  even  though  he  make  it  in  good  faith ;  unless  the  insurers 
assent  to  it  An  alteration  by  the  insurers,  without  the  consent 
of  the  insured,  has  no  effect  whatever.  (&) 

If  there  be  a  material  error  in  a  policy,  a  court  of  law  cannot 
correct  the  mistake,  (e)  But  a  court  of  equity  may  and  will  cot< 
rect  it,  or  treat  the  policy  aa  reformed.  (iJ) 

D.  —  0/  the  Trantfer  of  ike  Policy  or  of  ihe  Property. 

There  is  an  important  difference  between  the  transfer  of  a 
policy  and  the  transfer  of  the  property  insured  by  the  policy 

(id)  Stillirell  d.  BtApIcs,  19If.  T.  tOI.  alCentlou  mnit  be  nuUerul,   Sanderaou 

\i]  DaTiB  H.  Boudrnfti),  13  Mua,  80 1  v.  M'Cnllon),  4  J.  B.  Moore,  S;  Sender- 

Wud  t.  Wood,  13  Mm*.  S3»;  CopeUnd  eon  c.  Symonds,  1   Brod.  £.  B.  496,  end 

D,  Herc4Dtile  Ids,  Co.  S  Piclc  198.  made  bj  the  inrarsd,  or  by  his  procnTe- 

(V)  RMd  1.  Pacific   In*.   Co.   I  Met.  meiit  oi    consent.    Nichols   v.  Johoson, 

IS6;   Copeland    d.    Meicentile    Ids.   Co.  10  Conn.  IBS. 

6  Pick.    199;  Crauiton    v.  Philadelphia  {h]  Kennebec  Co.  r.  Angosta  Itii.  Co. 

Ina.  Co.  b  BiDn.  MS.  6  Gray,  304. 

(i)  Lnird  v.  RobettoOB,  4  Brown,  P.  k)  Constable  r.  Noble,  %  Tannt,  403 ; 

C.  4B8  ;  Robineon  v.  Tobin,  I  Stark.  336 ;  Kainee  v.   Knightl;,  Skin.   M ;  Ever   v. 

Herr;  t>.  Prince^  2  Mmi.  1T6.    An  alter-  Wasblnj^n  Ins.  Co.  16  Pick.  303 ;  Cham- 

ation  iDserted   in  the  policj'  b/  consent  berlain  t>.  Harrod,  B  Greenl.  420. 

of  both  parties,  althonfth  not  signed,  is  {d)  Collett  v.  Morrison,  9  Hare.  leS, 

Unding.     Warren   d.   Ucean  Ins,  Co.  16  19  Enc.  L.  t  Eq.  171  (  Hof^an  i'.  Itelaware 

Maine,  439.    A  policy  maj  be  altered  bj  Ins.  Co.  1    Wash.   C.   C.  419;  Oliver  v. 

MTol.     Kennebec    Co.    v.    Anf^sU  Ids.  Commercial  In*.  Co.  3  Cnrtie,  C.  C.  977. 

Ca  6  Gray,  304.    See  also  Roeer  Williams  The  evidence  of  the    mistake   mnst   be 

lot.  Co.  V.  Carrington,  43  Mich.  353.  clear  and  satisfactory.     Benckle  r.  Boyal 

(a)  Langhoni    v.   Colof^an,    4   Tanot.  Esch.  As.   Ina    Co.    1    Ves.   Sen.  317; 

830;  Farlie  v.  Christie,   7   ill.  4t6;  For-  Orarea  c.  Boston  Ids.  Co.   3  Cranch,441; 

ihaw  p.  Chabert.  3  Brod.  ft  B.  ISB,     See  Lyman  e.  United  Ins.  Co.  S  Johns.  Ch. 

£Dtwide  D.  Ellis,  I   IT.  &  N.  349.    The  630. 

1  See  MartlneMi  v.  Kitching,  L.  B.  7  Q.  B.  436,  468,  where  Qaaia,  J.,  dtee  the  text 
with  approval. 
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Policies  of  insurance  are  not  negotiable,  (e)  but  may  be  assigned, 
and  tfas  assignment  vests  an  equitable  interest  in  the  assignee,  (/) 
and  the  assignee  may  bring  an  action  in  the  name  of  the  as- 
signer.  (9)  Such  assignment  may  be  valid  without  the  consent 
of  the  insurers. 

If  the  insured  assign  the  |>olicy  with  the  consent  of  the  insur- 
ers, there  seems  to  be  an  exception  to  the  general  rule  that  the 
assignor  cannot  after  an  assignment  affect  the  rights  of  the  as- 
signee. For  any  act  of  hia  which  would  render  the  policy  void, 
hod  it  not  been  assigned,  will,  it  is  held,  still  have  that 
"effect; (A)  unless  the  terms  of  the  assent  of  the  insurers  *355 
are  such  as  to  make  or  imply  a  new  contract  with  the 
assignee,  (i) 

A  transfer  or  sale  of  the  property  insnred,  without  the  oonsent 
of  the  insureis  to  a  transfer  of  the  policy,  discharges  the  insurers 
altogether ;  0^  i^  however  the  terms  of  tjie  sale  leave  in  the  seller 
an  insurable  interest  in  the  thing  sold,  that  interest  will  be 
covered  by  the  policy ;  and  if  the  original  insurer  may  also  be 
regarded  as  the  trustee  of  the  purchaser,  he  may  enforce  the 
policy  for  his  own  benefit,  and  also  for  that  of  the  insnred.  {k)  > 

(<l  Fogs  "■  Hi<Idl«MX    Int.   Co.   10  (j)  Fowlei  d.  luDea.  II  M.  &  W.  10; 

CMh.  34S ;  Folaom  v.  fielkn&p  Co.  Idb.  Fogg  i-.  MiddlMex  Ina.  Co.  10  Ciuh.  345; 

Co.  10  Foster,  231 ;  Hobb«  v.  IkUmpbia  Tate  o.   CiCiiem   laa.   Co.   13   Gnv.   79. 

Ids.  Co.  1  Soeed,  4S0.  Some  OMa  BMm  to  cocsider  that,  if  there 

if)  WakeAeld  0.  Martin,  3  HaM.  S5S ;  u  an  aarignmeat   of  the  propertj,  and 

wbg  v.    Sontb    Carolina    lu.    Co.   8  aUo  an  aaugamant   of   the    poUcv,  the 

Wheat,  I6S.  anignee  maj  sue   on  the   polic;  m  the 

''  "'  '  1.  Shaw,  1  Johna.  Caa.  313;  name  of  the  aaaignoi.     Sparkee  o.  Mar- 


GoDrdon  d.  Idm.  Co.  3  Yeates,  337 ;  Fol-  ihalLS  Biug.  N.  C.  774 ;  Powlea  r.  Innea^ 
•om  t>.  Belknap  Co.  Ins,  Co.  10  Foster,  11  M.  &  Vi^  10;  Spring  v-  South  Caro- 
sai ;  Pollard   i.    8on»nM    Ina.    C«.  43     lina  Ins.  Co.  S   wWt.  !GS ;  Huii«»«t  v. 


M«.  S!l.  Idb.  Co.  I  Biim.  439.    Bnt  the  objection 

(A)  Hales.  Mechanics Ina.  Co.  6  Onqr,  to  this  doeiriae  is,  that  the  coDtratt  of 

1S9;  State  Ids.   Co.  b.   Roberta,  J  Am.  loenranre  is  not  an  ininrance  of  the  snb- 

Law  Reg.  299 ;  Bidwell  b.  Northwettem  ject-matter  to  whonMoerer  it  may  belooe, 

InaCo.  19  N.  Y.   179;  Graereuor  u.  At-  bnt  as  agreemeet  to  indemnif}-  a  partiC' 

lantic  F.  Ins.  Ca  IT  N.  Y.  391 ;  BaSalo  nlar  petsoa  tor  any  loss  he  may  sustain, 

Steam-Engiae  Works  c.  Son  loa.  Co.  17  br  thia  destmction  of  the  article,  by  any 

N.  T.  401 ;  WarbasM  j>.  Sopaax  Ina.  Co.  01  the  perils  insDred  against.    See  Ctor- 

U  Vroom,  S03.     But  see  I'ollaTd  d.  Son-  don  s.  Mass.  Ins.  Co.  3  Pick.  368 ;  Sad- 

eiKtlns.  Co.  43  Me.  231.  !eia  Co.  f.  BadcoclE,  9  Atk.  594;  lAxaroa 

(1')  Foster  r.  Equitable  Ins.  Co.  3  Gray,  n.   Commonwealth    Ins.  Co.  5  Pick,  Bl ; 

lis.    See  Boyntou  i>.  Clinton  Ina.  Co.  16  Wilson  v.  HiU,  3  Met.  66.    See  also  poif, 

Bark  394 ;  HcCloskey  b.  Providence  Ii».  p.  ■  4St. 

Co.  135  Mass.  306;  l^itchbnrg  Sav.  Bank  (k)  Powles  d.  Innes,  II  M.  &  W.  10. 

V.  AtoaioD  Ids.  Co.  19S  Mass,  431 ;  Bmus-  per  Parlct,  B.,  and  Abingtr,  C.  B.;  Reed 

wiekSav.  Inst.  B.Comm.  Ins.  Co.  68  Me.  d.  Cede,  a  Bnrr.  I&13. 
313 ;  Cuntineutol  Ina.  Co.  u.  Hnlnuw,  93 
m.145. 


)vGoo<^lc 


*  856  THE  LAW  OP  COKTBACIS.  [BOOK  m. 

This  right  ol  toioBfer  of  the  policies  is  limited  or  takeo  away 
in  almost  all  our  policies,  by  the  customary  clause,  that  the 
policy  shall  be  void  if  assigned  without  the  consent  of  the 
insurers.  The  right  of  personal  selection  by  the  insurers  is  a 
valuable  right,  for  they  may  have  good  reasons  for  a  willingness 
to  insure  one  person  but  not  another.  (/)  The  clause,  in  cases 
which  have  arisen  under  our  State  insolvent  laws,  was  held  to 
apply  where  the  insured  on  hia  own  application  was  decreed 
bankrupt  or  inaolveDt.(ni)  An  ordinary  voluntary  asaignment 
by  a  debtor  in  trust  for  bis  creditors,  makes  the  assignees  agents 
merely  of  the  assignor,  and  such  an  assignment  would  not  work 
an  alienation,  (n)  But  where  a  clause,  as  is  nsnal  in  such  assign- 
ments, provides  that  the  creditors  release  and  discharge  the 
debtor  and  by  their  execution  of  the  assignment  the  debtor  is  so 
released  and  discharged,  it  has  been  held,  that  his  whole 

*  366   interest  *  in  the  property  has  gone  from  him,  and  that  the 

policy  is  thereby  annulled,  (o)  An  order  indorsed  on  the 
policy  to  pasB  the  proceeds  to  a  third  party,  is  not  an  assignment 
of  the  policy,  (oo) 

No  act  of  the  insured  after  a  full  assignment  of  the  policy 
with  the  consent  of  the  insurers,  can  impair  the  rights  of  the 
assignee,  {op) 

If  the  insured  die,  the  policy  goes  with  the  property  insured 
to  his  legal  representatives,  (p)  We  should  say  that  the  insured 
may  always  assign  a  policy  and  his  claim,  after  a  loss  has  oc- 
curred ;  (q)  whether  a  clause  in  the  policy  making  it  void  in  case 
of  such  an  assignment,  would  be  valid,  is,  on  the  authorities,  a 
matter  of  doubt  (r)    If  the  property  insured  is  admitted  to  have 


(in)  Adams  v.  BoclEiDgtiAiD  Ini.  Co.  S9  (p)  Bnrbuik  v.  Rockloghun  Ins.  Co. 

Me.  ns ;   Young  d.   E*gle   Ins.   Co.  U  4  Foetei,  SSO.     In  ft  d«viM  ol  real  esiste 

Gnj,  ISO.  it  voold  seem  tbat  the  policy  goes  to  the 

(n)  OonrdoD  d.   Ins.  Co.  of  N.  A.  3  ftdminiitrator  aa  persoasl  estate.    Hsxall 

Teste*,  3ST ;  Gordon  d.  Mas*.  Ins.  Co  3  b.  Shipjwn,  10  I>eigti,  53S.     See  Pany  v. 

Pick.    349;    Lazaros    r.   Commonvealtfa  Ashle;,  3  SiiD.  97;  NorHs  v.  Harrison,  9 

Ids.Co.  19  Pick.  Bl.     See  Orrall  r.  Hamp-  Madd,  Ch.SGS;   Mildmaj  d.  Folgham,  3 

den  Ins.  Co.  13  Gray,  431.  Ves.  471. 

(q)  Laxams  v.  Commonwealth  Ins.  Co.  M  Sparke*  r.  Marshall,  3  Blng.  N.  C. 

5  Pick.  76 ;  Dadmun  Mannf.  Co.  u.  Woi^  781 ;  Brichta  b,  N.  Y.  ln«.  Co.  2  Hall,  378  ; 

tester  Ins,  Co.  11  Met.  429.  Dndmim  Haniif.  Co.   ti.    Worcester  In*. 

("o]  Mintarn  v.  Maoofact.  Ins.  Co.  10  Co.  11  Met.  429,  435;  Melleo  d.  Hamilton 

Gray,  GOT ;  Martin  v,  Franklin  Int.  Co.  9  Ins.  Co.  5  Dner,  101, 17  N.  Y.  609 ;  Dogge 

Vroom,  140,  V.  North  Western  Ins.  Co  49  Wis.  501. 

{op)  New   England   Ins.   Co    v.  Wet-  (r)  Sach    a  clause   was  Mtid   void  as 

more,  33  HI.  321.    But  see  Pnpke  v,  Bes-  against  public  policy  ia  Ooit  v.  National 

lager's  Tamntt  tor  the  coDTenience  of  the  purchaser  in  paving  necBSsary  charges  in 

clearing  the  goods.    =-- "-^'- -■■»--'— -■  '-  "-  -    »—>.-' — <  ■•~-  ^-  t    n  ,nn 
B.M9.  — K. 
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been  owned  by  the  insnied  when  the  policy  was  issued,  the  bur- 
den of  proof  ia  upon  the  insurer  to  show  a  subsequent  alienation 
of  the  property,  although  generally  the  burden  of  proof  is  on  the 
insured  to  show  that  at  the  time  of  the  loss  he  had  an  inaurable 
interest  in  the  property  covered  by  the  policy,  (s) 

Whether,  if  the  interest  or  property  insured  belongs  to  many 
persons  jointly,  as  partners  or  otherwise,  a  sale  of  bis  insured 
interest  by  one  of  the  insured  to  another  avoids  the  policy,  is 
not  certain  from  the  authorities ;  (ss)  it  must  often  depend  upon 
the  exact  words  which  prohibit  the  sale  or  transfer. 


K  —  0/  Requirements  in  the  I^jlicy. 

If  a  policy  provide  that  not  only  a  change  of  the  owners,  but  a 
change  of  masters  if  not  notified  to  the  insurers,  shall  avoid  the 
policy,  the  insured  cannot  recover  for  a  loss  occurring  while  the 
ship  is  under  the  charge  of  a  new  master,  of  whose  appointment 
the  inaorers  had  not  been  notified,  (t) 

Usage  has  great  weight  in  the  construction  of  policies  and 
their  Jangnage ;  but  to  have  this  effect  it  must  be  reasonable  in 
itself,  (u)  conformable  to  law,  (v)  and  not  in  contradiction 
of   •  the   plain   and   positive   language  of   the  policy,  (w)    •  357 

Int.  Co.  29  Barb.  189,  and  Talid  in  D«j  Home  Itu.  Co.  4fl  AU.  11 ;  Wen  n.  Citi- 

t.  Poaghkeepaie   Ina.  Co.   23   Barb.  623.  zem'  Iiu.  Co.  aT   Ohio  St.  I.    See  also 

The    ibrmei    eaie    wm    decided  labae-  Poweis  v,   Gnardiaji  las.  Co.  136  Mue. 

qnenlly  to  the  latter,   but  no  referouce  109 ;  New  Orleans  Ini.  Awoc.  i>.  Holbecg, 

Tu  made  to  it.     In   Conrtoey  d.  N.  T.  64  Miss.  SI ;  Combs  e.  Shrewsbarr  Ins. 

City   In*.   Co.   !8  Barb.   IIB,  tlie  policy  Co.  34  N.  J.  403,  4IS.    iTe/J,  otherwise,  ia 

oontained  the  clause,  "  Policies  of  Msar-  Haitlord  Ins.  Co.  v.  Koes,  2S  Ind.  179 ; 

ance  subscribed  by  this  company  shall  not  Keeler  u.  Niu^ra  Ins.  Co.  16  Wis.  BS3  ; 

be  RBsignable  before  or  after  a  loss  with-  Hathaway  i<.  State  Ids.  Co.  S4  la.  239. 
out  the  consent  of  the  company,"    The         {[)  Tennesses    Ins,   Co.   r.   Scott,   14 

canrt  said  that  if  necessarr  they  sboiild  Miaso.  46. 

foUow  the  decision  in  Ooit  e.   National  (u)  Macy  v.  Whaling  Ins.  Co.  9  Met. 

Ins.  Co.,  bnt  that  it  was  not  necessary  to  363  i  Ougier  u.  Jennings,  cited  1  Camp. 

decide   the    point;     becaose    the    cUnse  505;  Barney  v.  Coffin,  3  Pick.  115. 
meant  merely   that  the  policy  conld  not         (c|  A  nsage  to  sell  a  cargo  withoot 

be  torigned,  and  not  that  a  debt  due  for  a  necessity  is  invalid :  Bryant  o.  Common- 

panial  loas  conld  not  be.     In  accord  with  wealth  Ins.  Co.  6  Pick.  131 ;  or  for  the 

Ooit  0.  National  Ina.  Co.,  see  Carrol]  ».  owner  to  pnrchase  it   when  sold   by  the 

Charter  Oak  Ins.  Co,  38  Barb.  403  ;  West  master  through   neceasity.   Robertson   v. 

BranchIns.Co.  D.  Helfenst«in,40Fa.3B9;  Western   Ins.  Co.  19  La.   327.    See  aleo 

Boger  Williams  in*.  Co.  v.  Carrington,  43  Hone  e.  Mntnal  Safety  Ins.  Co.  1  Saadf. 

SDch.  aS3,  354  (Katntory).  137,  a  Comst.  335  ;  Turner  v.  Burrows.  5 

(i)  Orroll   D.    Hampden    Ins.   Co.  13  Wend.  541,  8  id.  144 ;  Wise  v.  St.  I«nis 

Qiay,  431.  Mar.  Ins.  Co.  S3  Mo.  SO. 

(u)  Held,   that   the  sale  or  transfer         (ur)  M'Gregor  v.  Ins.  Co.  1  Wash.  C. 

does  not  avoid  the  policy  nnleas  made  to  C.  3S ;   Hone  n.  Mutual  SafetT  Ins,  Co. 

third  parties,  in  Hoffman  ■-  Mtn»  Ins.  t  Sandf.  137,  S  Comst.  335  ;  6lackett  r 

Co.  33  N.  T.  409 ;  Pierce  c.  Nashua  Ins.  Royal  Eich.  Ass.  Co.  3  Cromp.  &  J.  344 ; 

Co.  50  N.  H.  397;    Bninett    e.  Eufanla  Mercantile  Ins.  Co.  n.  Btate  Ins.  Co.  35 
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Where  the  iis^;e  of  the  place  io  which  a  letter,  propoaiug  insoT' 
aace  is  writteD,  differs  from  l^at  of  the  place  to  which  the 
lett«T  is  sent,  aad  in  which  the  iDsuiance  is  effected,  the  fiist 
usage  prevails,  (x)  It  may  be  added  aa  a  general  remark,  that 
while  it  seems  to  have  been  thought,  at  some  times  and  by  some 
courts,  that  a  policy  should  be  construed  fsToiably  Idt  the 
insured,  and  at  other  times  and  by  other  courts,  favorably  for  the 
insurers,  we  hold  it  to  be  both  the  just  rule  and  the  expedient 
rule,  that  it  should  be  construed  accurately,  and  without  favor  to 
either  party ;  and  this  rule  seems  now  to  prevail  in  the  courts.  (^) 
A  policy  takes  effect  from  its  date.  But  '  date, '  which  is  only 
a  shortened  form  of  datum  (given),  means  delivery ;  and  the  pre- 
sumption that  a  contract  ia  written  or  delivered  at  its  date,  may 
be  rebutted  by  proof  of  actual  making  and  delivery  at  another 
time,  (z) 

F  —  0/  the  Pretmum. 

The  premium,  which  ie  the  consideration  for  the  promise  of 
the  insurers,  is  equally  valid  for  that  purpose,  whether  it  is  paid 
in  money  when  the  policy  is  delivered,  or  by  a  promissory  note, 
or  remains  only  as  the  debt  of  the  insured.  In  this  country  the 
usual  payment  is  by  a  promissory  note,  which  is  called  a  pre- 
mium note.' 

The  premium  is  not  due,  or,  to  speak  more  accurately,  is  not 
earned,  unless  the  risk  is  incurred  for  insurance  against 
•358  which  *the  premium  is  given.  But  it  is  wholly  earned  if 
the  whole  property  insured  is  for  any  time,  however  brief, 
under  such  risk.  If  no  part  of  the  risk  attaches  for  any  reason 
whatever,  no  part  of  the  premium  is  earned,  and  the  whole  if 
paid  is  returnable.  This  rule  applies  equally,  whether  the  cause 
of  the  non-attachment  of  the  risk  was,  that  no  part  of  the  voyage 

Bub.  319;  Rankin  d.  Am.  Ids.  Co.  1  Hall,  139;   Agnilu-  d.  Rodgus,  T  T.  B.  481  ; 

ei9  ;  Bentaloe  n.  Pratt,  Wallace,  98 ;  Bu-  Mnnifotd  v.  Hkllatt,  1  Jahua.  133 ;  GnkTM. 

gett  D.  Orient  Iiu.  Co.  3  Boaw.  389.  v.  Bcwton  Iiu.  Co.  S  Cranch,  419  ;  Uon- 

(i)  Ilaiard  u.  New  EDsluid  Ids.  Co.  8  nick  v.  Phmniji  In>.  Co.  23  Mo.  81. 
Pet.  997,  oTermling  tha  decisiOD  of  Mr.  (z)  Earl  v.  Shaw.  1  Jdbm.  Caa.  313 ; 

Jtudce  Slorg  ID  the  Bams  case,  1  Sninner,  Jackson   v.  Schoonmakei,  2  Joboa.   SSt. 

aiB.  See  United  States  v.  Le  Baian,  19  How. 

(y)  Hood    u.   Maobattaa    Ins.    Co.  I  73. 
Keen.  633 ;  Robeitwn  n.  French,  4  Eaat, 

1  The  fact  that  a  pceminra  note  is  overdae  and  nnpaid  at  the  time  of  a  loss,  doea 
not  BToid  the  polic/.  The  amoont  of  the  nute  (honld,  however,  be  dedncted  fram  tb» 
Inauiance  mone;.  The  Natchez,  42  Fed.  Rap.  I6B.  See  also  Amerioan  Ina.  Co.  v. 
Laonani,  BO  Ind.  STS;  'Uada  Ina.  Co.  v.  BatracUfl,  49  N.  J.  643. 
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took  place,  (a)  or  that  no  part  of  the  goods  were  shipped,  (b)  or 
that  the  insured  had  no  interest  in  the  property,  (c)  or  that  the 
vessel  was  unseaworthy,  (rf)  or  that  any  other  breach  of  warranty 
occurred,  which  avoided  the  policy  before  the  risk  attached.  («) 
By  a  common  clause,  insurance  companiea  retain  one-half  of  one 
per  cent  on  the  return  of  the  premium. 

If  the  policy  is  a  valued  one,  and  the  valuation  is  not  dimin- 
ished during  the  voyage  by  a  withdrawal  of  any  port  of  the  sub- 
ject insured,  there  is  no  return  of  premium,  (/)  And  if  the 
policy  be  entire,  whether  for  a  period  of  time,  or  for  a  voyt^,  no 
premium  is  returnable  if  the  risk  attached  for  any  portion  of  the 
time  or  the  voyaga  (g)  Hence,  if  the  insurance  be  '  trt  and  from' 
a  place,  no  premium  is  returnable,  if  the  premium  attach  at  and 
never  from;  (A)  as  would  be  the  case  if  the  ship  were  seaworthy 
at  the  place,  hut  unseaworthy  for  the  voyage,  (i)  So,  it  would 
not  be  returnable  if  the  insured  had  an  interest  in  the  property 
at  any  moment  during  the  time  of  the  voyage.  (J)  Bnt  if  the  voy- 
age were  composed  of  severable  passages,  for  which  the  risk  was 
severable,  and  some  of  those  passages  were  prevented,  the  pre- 
mium for  those  passages  may  be  returnable.  (A:)  If  the  in- 
surance be  on  two  subject-matters,  *  as  on  ship  and  cargo,  *  359 
and  the  ship  goes,  but  without  the  cargo,  the  premium  on 
the  ship  is  earned,  but  the  premium  on  the  cargo  will  be  return- 
able. (/)  The  much  more  usual  case  of  part  return  of  premium 
occurs  when  only  a  part  of  the  goods  insured  is  shipped ;  for 
then  the  proportion  of  the  premium  which  belongs  to  the  part 
not  shipped  is  returnable.  (f») 

(a)  Fotbea  n.  Omtch,  3  JoJau.  Caa.  (A)  Col.   Ini.  Co.  n.  LTnch,  II  Johm, 

1S9;   Murray  a.  CoL  Ins.  Co.   4  Johm.  333;  Huine  Ins.  Co.  of  Alexandra  tr, 

443.  Tncker,  3  Cranch,  SAT. 

(&]  Mutia    V.    SitweU,  1   Shor.  156;        (0  Annen  r.  Woodrnaii.  3  Taant.  399  ; 

Graves  v.  Harine  Dir.  Co.  3  Caiiiea,  339;  Taylor  u.  Lowell,  3  Mass.  331 ;  Mercbants 

WaddtDgtoQ  V.  United  Idb.  Co.  IT  Jotms.  loi.  Co.  d.  Clapp,  11  Pick.  56. 
S3;  Toppan  «.   Atkinson,   3  Maas.  365;  (j)  Howland  b.  Comm.  Ins.  Co.  Aa- 

Bermon  v.   Woodhridge,   3   Dong.   T81 ,  thon,  N.  P.  26. 
Mnrraj  r.  Col.  las.  Co.  4  Joluu.  443.  (it)  Donath  t>.  N.  A.  Ins.  Co.,  4  Dall. 

(c)  RoaCli  V.  Thumpun,  II  Kwt,  4SS.  4T1 ;  Waters  n.  Allen,  5   Hill,  431,     But 

Bnt  sM  M'CnIlocli  e.  Rojal  Exch.  Abb.  genemlty,  if  the  premiam  is  entire,  the 

Co.  3  Camp  40fi.  risk  is  not  sevemble,  althoagh  the  voy- 

{di  Porter    o,   Bnssej,  1   Mass    436 ;  age  consigta  of  several    pn«iageB,    Ber- 

FsmiiQiaii  n.  Tncker,  11   Mass.   66;  Siu-  mon  r.  Woodhridge,  3  Dong,  TBI ;  Moses 

tell  V.  De  Grand,  15  Haas.  38;  Conuoon-  v.  Pratt,  4  Camp.  397;  Tait  v.  Levi.  14 

wealth  Idh.  Co.  v.  Whitney,  I  Met.  23,  East,  481 ;  Homer  v.  Dorr,  10  Mass.  36. 

|<)  Morray  v.  United  Uw,  Co.  9  Johns.         (/)  Ainerv  ".  Rogen,  1  Esp.  30T  ;  Hor- 

Cas.  16S;  Elben  c.  United  Iub.  Co.  16  neyer  r.  Liuhingtoii,  15  East,  46. 
Johns.    198 ;   Dngnet  v.   Rhinelsnder,   I  (m)  Holmes    e.    United    Ins.    Co.    3 

Jrima.  Caa.  360.  Johns,  Cas.  329;  Pollock  c.  Donaldson. 

(/)  Mntoal  Im.  Co.  n.  Swift,  7  Gray,  S   Dallas,   910;    Forbes   v.  Aspinall,    LI 

1S6.  East,  323;   Foster  r,  U,  8.  Ins.  Co.,  II 

ig)  Tyife  e.  Hetcber,  S  Cowp.  tU.  I^ck.  S9;  Eyre  v.  Qlorer,  16  East,  3IB. 
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The  rules  as  to  proportional  or  fro  rata  return  of  premium 
may  not  be  quite  settled,  in  all  their  applications.  The  main 
difficulty  in  the  application  springs  from  the  difficulty  of  deter- 
mining whether  the  risks,  and  with  them  the  premium,  are 
entire  or  separahle.  (n)  Clauaee  are  sometimes  inserted  in  poli- 
cies making  the  premium  returnable,  in  part  or  in  whole,  on 
certain   contingencies,  (o) 

If  the  insurance  were  illegal  and  therefore  void,  and  the  ille- 
gality was  not  known  to  either  party  when  it  was  effected,  the 
premium  is  returnable.  (^)  If  it  was  known  to  both,  it  is  not 
returnable,  because  both  were  equally  in  the  wrong,  {q)  If  known 
to  the  insurer  only,  or  if  he  made  the  policy  fraudulently,  as  if 
he  knew  when  he  made  it,  that  the  risk  had  terminated 

•  360   "  safely,  the  premium  is  returnable,  (r)     If  made  through 

the  fraud  of  the  insured,  the  premium  is  not  returnable ;  («) 
but  it  has  been  held,  that  it  would  he  returnable,  although  the 
policy  were  avoided  by  misrepresentation  or  concealment  on  the 
part  of  the  insured,  if  he  had  committed  no  fraud.  (<) 


OF  THE  PARTIES  TO  THE  CONTBACT. 

Any  parties   who  are  competent   to   make   any  contract  may 
make  the   contract   of   insurance.     The  principal   exception    in 

Jn)  If  the  iDbiect-m&tMr  is  soeiroDe-  114  i  RobertKon  d.  Colnmbiftn  Ins.  Co.   S 

y  degcribed  that  the  policy  does  DOt  Jobas.  491.    "The  uriv&l  of  tbe  veesel" 

attach,  the  premium  is  retanuible.     Bob-  Kalluer  d.  Le  Meanrier.  4  East,  396.     See 

ertK>n  v.  UdiMI   Ins.  Co.,  2  Johns   Caa.  also  Dalgleish  v.  Brooke,  la   Kaat,  295. 

S50,     So  if  the  polii^y  is  iasned  by  a  pet^  "If  sold  or  laid   up.  for  cieiy   pncom. 

BOD   who  had   no   authority   to   isatte   it.  menced  moDth."    Hnnter  t>.  Wright,   10 

LjDD  D.  Bargoyne,  13  B.  Mod.  400.     See  B.  &  C.  TI4.    "In  case  no  act  of   war 

also   Hagedorn   s.  Olivemou,  2   M.  &  U.  takei     place     between    two    conntriea." 

485;  Finaey  n.  Fairharen  lu.  Co.,  S  Met.  Poutz  e    L«.  lui.  Co.,  IS  Mart.  La.  SO. 

193;  Routh  v.  Thompwn,  13  East,  389;  (d)  Oom  s.  Brace,  1 2  East,  33S ;  Heniy 

Steinbach  e.  Rhioelander,  3  Johns.  Cas,  v.   Stanifortb,   4   Camp    370;   Hentig   o. 

aS9;  FueCer  v.  United  States  In*.  Co.,  11  Stoniforth,  6  M.  &  S.  129. 

Pick.  S5;  New  York  Int.  Co.  u.  Roberta,  (f )  Lowry  v.  Boardieu,  3  Dong.  \t%i 

4  Dner,  141  ;  Fitk  t>.  Haetennau,  8  H.  &  Andree  v.  Fletcher,  3  T,  R.  366 ;  Vandrck 

W.  165.  V.  Howitt,  1  Eaat,  96  ;  Jnhel  tf.  Chnn^,  S 

(o)  Aa  if  the  resdel  aula  with  convoy  Johns,  Cas.  333;  RusaeU  c  De  Grand,  15 

and   amrea;   in  which  case,  although  a  Mass.  3S. 

large  part  of  tbe  cargo  insnred  is  loat,  if  (r)  Carter  v.  Boehm,  3  Bnir.   1909; 

the  vessel  saJIs  with  convoy  and   arrives,  Duffell  u.  Wilson,  1  Camp.  401. 

the  nnderwriters  are  liable.    Siinond  v.  (>)  Tyler  v.   Home.  Park.   Ina.   SS5; 

Bovdell,  1  Doug.  S6B;  Aj^ilar  e.  RodK-  Schwartz  d.  IT.  S.  Ins.  Co.,  3  Wash.  C.  C. 

ers]  T  T.  R.  4S1 ;  Horncastle  ".  Kaworth,  170;  Langhorn  v.  Cologan,  4  Taant.  339. 

Marsh,  Ina.  674 ;  Caatelli  v.  Bodilington,  (()  Anderson   v.    Thornton,   8    Exch. 

1   F.llis  &  B.  66,  16  Kng.  L.  &  Eq.  137.  4SS,  SO  Eug.  L.  &  Eq.  339;  Feiae  v.  Par- 

"If   the   risk   ends   in    aafety   at ."  kinwo,  4  Taant.  640. 

Ugden  V.  New  York  Ins.  Co.,  13  Johns. 
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practice,  to  the  general  mle,  ia  this :  an  insurance  for  the  benefit 
of  an  alien  enemy  is  void.(u)  But  a  trade  or  &  transaction, 
which  would  otherwise  be  made  unlawful  by  war,  may  be  made 
legal  by  a  special  license  to  a  party,  (p)  and  we  know  not  why 
the  aabjects  of  such  a  trade  might  not  be  legally  insured.  Aliens 
who  are  not  enemies  may  make  contracts  of  insurance  as  fully,  to 
all  intents  and  purposes,  as  citizens  or  subjects  of  the  gountry  in 
which  the  policy  is  made.  And  an  alien  enemy  in  a  country  at 
war  with  his  own,  may  have  rights  and  privileges  which  the 
courts  of  that  country  may  enforce,  (w)  The  government  of  every 
country  has  the  power  exclusively  of  making  war,  of  determining 
with  whom  it  is  at  war,  and  what  states  or  powers  are  neutral ; 
and  the  courts  of  that  country  are  bound  by  that  determination,  (x) 
The  parties  insured  are  of  'course  always  named  in  a  policy, 
and  some  one  must  be  named  as  the  insured ;  but  the 
interest  •  in  the  policy  often  extends  beyond  the  parties  •  361 
named,  and  various  phraseology  is  used  to  produce  this 
effect.  If  A  is  insured  '  for  whom  it  may  concern, '  it  is  much 
the  same  thing  as  if  he  be  insured  as  agent,  (y)  and  if  he  be  - 
inaored  as  agent,  it  is  as  if  he  were  insured  for  whom  it  may  con- 
cern ;  and  in  either  case  the  insurance  applies  to  any  one  who 
was  an  owner  of  the  property  insured,  and  was  within  the  inten- 
tion of  the  party  effecting  the  insurance,  (s)  ^  Such  an  insurance 
may  be  made  by  a  mutual,  as  well  as  a  stock  company,  (a)  If 
the  phrase  be  '  on  account  of  those  whom  it  may  concern  at  the 
time  of  loss, "  it  covers  one  who  owns  the  property  at  that  time, 
whatever  may  have  been  the  intermediate  ownership  or  trans- 
fers, (b)    An  insurance   of  a   person   named  for  "    '    is  an 

insurance  for  all  persons  interested  in  the  property  whose  names 
the  insured  intended  to  insert  in  this  blank,  (c) 

(u)  Bnndan  d.  N«abin,  6  T.  R.  33;  HaU,  84;  Waters  i>.  Monarch  Iii«.  Co.  S 

FuTtado  c.  Kodgen,  3  B.  1  P.  191 ;  Bran-  EUii  &  B.  8T0 ,   Snuderland  Ini.  Co.  i>. 

doD   •>  Cntlmg,  4  Eaat,  410.     If  the  in-  -  Keantej,   16  Q.  B.  925]  Duncan  i>.  Sou 

■nred  becomeii  an  alien  enemj  aft«r  the  Ins.  Co.,  13  La.  An.  486. 

hsppejiiuG;  of  a  lou,  the  remedj  i«  mere];  (i)  Roath  v.  ThompsoQ.  II  EMt,438; 

■napeuded,  during  the  exUteiwa   ot  this  Baadnv  u.  Union  Idb.  Co.,  S  Waab.  C.  C. 

war,  and  hia  right  ma/  ba  enforced  upon  391 ;    Hajoes  d.   Rowe,    40     Me.     181 ; 

the  retnru  of  peace.    FlindC  b.  Watera,  Protection   lua.   Co.  v    Wilson,   6  Ohio 

15  Eaat,  360.  St.   SM;  Lambeth  u.  Western  Ine,   Co., 

(d)  The  Cosmopolite,  4  Rob.  Adm.  11;  II  Rob.  La.  83. 

The  Jono,  9  Rub.  Adm.  1 16 ;  The  Goede  (a)  Cobb  e.  New  England  las.  Co.,  6 

Hoop.  Edw.  Adm.  328.  Gray.  193. 

(w)  Society' &c.  V.  Wh«eler,  3  Gallia.  m  Rogers  v.  Tiaden  Ins.  Co.,  6  Paige, 

ISA ;  Weill  f.  Williams,  1  Salk  4S.  583. 

(i)  Blackbnme  v.  Thompaon,  15  East,  (c)  Twoer  v.  Borrowg,  8  Wend.  ISO, 

81 :  IWedorn  t.  Bell,  1  M.  &..  8.  450.  S4  id.  376. 

ij)  De  Forest  i:  Polton  la«.  Co.,  1 

1  Although  Ibe  in 
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SECTION  in. 

or  THE  PBOPEBTT   OB  mTEBXffT  imV%SD. 

All  mvitdme  property  consiete  of  either  the  ship  and  its  appmv 
tenancee,  (d)  or  of  the  cargo  which  the  ship  carries,  (e)  or  of  the 

freight  which  the  ship  earcB  by  carrying  the  cargo,  (/)  • 
*  862    *  or  of  the  profits  arising  from  an  increase  of  the  Talne  of 

the  cargo,  caused  by  the  transportation.  Either  or  all  of 
these  may  be  and  often  are  insured,  and  profits  are  often  insured 
either  under  that  name,  or  by  a  valuation  of  the  cargo ;  (g)  but  in 
either  case  profits  may  be  r^arded  ta  only  an  incident  to  the 
cargo. ' 

The  property  insured  should  be  set  forth  in  the  policy  wifii . 
sufficient  distinctness.  The  rules  oa  this  subject  are  not  capable 
of  exact  definition ;  hut  the  principle  which  runs  through  them 
is,  that  the  sabject-matter  of  the  insuranoe  must  be  distinctly 
identified,  either  by  actual  description  or  by  reference  to  other 
means  of  knowledge.  And  where  there  is  no  fraud  or  conceal- 
ment on  the  part  of  the  insured,  hie  interest,  which  he  intended 
to  bring  within  the  terms  of  the  policy,  will  be  brought  within 
it,  even  by  a  liberal  construction ;  and  a  mistake  in  the  descrip- 
tion will  seldom  prevent  this  constraction.  (A) 

(i^)  Mmod    b.  Fnutklin    Ini.  Co.   li  niBkii  ths  profit  derired   hj  tha  owdm 

Gill  &  J.  468;   Hood  v.  Utanhattan  Inn.  of  a  nhip  from  carrying  his  owd  gooda. 

Co.    1   Kem.   532.      ProvisioDS  on  board  Flint  n.  FlsmjnK.  I  B  &  Ad.  45;  Devwiz 

fortue  of  craw  an  coTered  by  inanranca  e.  I'Anson,  a  Hmg.  N.  C.  519,   WolcoCt 

on  ship  and  fnmilare.     Brough  d.  Whit'  n.  Eagle   Ins.  Co.  4  Pick.  439.     If  a  ship- 

more.   4  T.  K.   S06.      The  ontfiu  nf  %  per   of  f^ooda   pays  freight  in   adraace, 

vhalinf;  voyage  are    not  covered    by   a  thera  it  a  conflict  of   authority  whether 

policy  on  the  ibip.     Hoakins  d.  Pickers-  he  can  insnra  the  risk  which  he  mas, 

till,  3  Uoug.  121 ;  Gale  v  Laurie,  5  B.  &  under  the  term  freiilit.    Mintum  d   Wv. 

C.   164.    A«   to    boats,  aee    Huekina    c.  len   Ins.  Co,  1  AlW.  ^6,    Katfanuui  c 

Jlckersgill,  lupra  :  Hail  u.  Ocean  las.  Co.  Gen.  Mat.  Ihb.  Co.  12  La.  An.  3S. 
SI   Pick.  47S;   Blackett  v.  Royal  Exch.  {<j)  Mnmford  d,  HalleCt,  )  Johna.4a8i 

Aas.  Co.  3  Cromp.  &  J.  244.  Patapeco  Ins.  Co.  c.  Coulter,  3  Pet.  SSI , 

(e)  See  infra.  Alsop  v.  Com.   Jns.  Co.  1  8nmiier,  4S)  , 

(/)  Tavlor  d.  Wilson.  15  East,  384 ;  Halhead  v.  Yoddr,  G  Ellis  &  a  81! ,  Bat- 

Bell    D.  BeU,  S    Camp.  475 1    BarcUy   v.  clay   c.    CoIwin^    2    East,    544;    Eyie .  r. 

Stirling,  5  M.  &  S.  6;    AdamB  b.  Warren  Ghtver,  le  East,  !18. 
Ids.  Co.  2S  I^ck.  163:   Paradise  b.  San         {hi  See  lonides  v.  Pacific  Ins.  C-o,  L. 

Ins.   Co.  6   La.  Ad.  596.    Freight  m»j  R.  6  Q.  a  674  ;  7  Q.  B.  517      In  BuB*. 

)  See  DenooD  f.  Home,  &c  Ass.  Co.  L.  R.  7  C.  F.  341,  for  a  discnnion  by  Will**, 
J,,  of  the  term  "  freight,"  and  as  to  whether  it  iDcladea  "  paBsage.moDey."  —  K. 

^  So  a  lien  on  the  ship  or  cargo  may  be  iasored.  The  Qnlnaje,  43  Fed.  Rep.  S61 ; 
The  Fern  Holme,  46  Fed.  Rep.  119;  Cassa  Marittima  v.  PheDix  Ins.  Co.  »9  Hoi^ 
361. 
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The  meaos  of  knowledge  by  "which  the  descriptioii  may  be  sup- 
plemented, may  be  the  name  of  the  consignee,  (»)  ot  the  voyage, 
or  the  time,  (j)  or  the  port  of  shipment ;  (k)  and  it  eeema,  that  if 
the  description  may  attach  equally  to  different  shipments,  the 
insured  may  attach  the  policy  to  either,  even  after  the  loss  has 
occurred,  if  the  terms  of  the  policy  do  not  exclude  it,  and  if  the 
declaration  is  honest  and  ctHiforms  to  the  intention  of  the  par- 
ties. (0  If  the  policy  be  in  the  alternative,  and  the  in- 
Buied  is  *  interested  in  both  the  alternatives,  as  ship  or  *36S 
cai;go,  and  both  have  been  at  Tisk,  (m)  the  policy  attaches 
to  both;  but  if  he  is  interested  in  only  one,  he  may  attach  the 
policy  wholly  to  that.  There  are  many  cases  illustrative  ol  the 
effect  of  the  phrases  commonly  naed  in  the  description.'(n) 

The  amount  of  the  interest  of  the  assured,  as  whether  it  be  one- 
half  or  any  other  proportion  of  the  property,  and  its  character,  aa 
whether  he  is  interested  as  mortgagor  or  mortgagee,  or  as  char- 
terer or   trustee  or  bailee,  or  whether  his   interest  be   legal   6r 

GudDar,  1  Wash.  C,  C.  145.  the  agent  of         {«)  Ftait  v.  Newborjport  Im,  Co.  3 

ths   inauied,   by  miatake.  deflcrit«d   ths  Mass.  47G. 

goods  as  marked  (U)  on  board  the  Broth-         (n)  "  MerchandiBe,"  or  »jij  eqoiTalent 

en.     The  goods  were  on  board  ths  venel  word,  does  not  apply  to   oraamenM   or 

Mn>ed,    bnt    not    marked  aa    deacribod.  clothing  owned  by  persons  on  board,  and 

Held,  that  the  insared  was  entitled  to  not  intended  for  sale,     Koas  v   ThtraitQ, 

ncorer,  aa  the   risk  aDderUkea  by  the  Park,  Ids.  IS.    Bullion  on  board  oot  ia- 

vnderwritera  viaa  neither  changed  oor  ia-  tendad  for  the  expensefl   of  the  maater, 

creoMd.      Policies    uaaallr    contain    the  crew,   or   passengers,  is  covered   by  the 

dame,  sfter  meationiog  the  oame  of  the  words    "  floods    and    merchandise  :"*'   Da 

Toaael,  "ra  by  whatsoever  other  name  or  Costa  iJ.Firthj4  Bnrr.  1966,  or  "cargo:" 

namee  the  said  vessel  shall  be  oanied."  Wolcott  b.  Eagle  Ins.  Co.  4  Pick.  429. 

Dnder  this  clause  it  is  only  necessary  to  "  Goods    and    merchandise,"   will   cover 

SOTO  the  identity  of  the  ship.     Hall  v.  specie  dollam.    Am.  Ins.  Co.  v  Griswold, 

DllineaQx,  cited  6  East,  3S6.    See  also,  14  Wend.  399.    "  Cargo  "  has  been  hrld, 

I«  Memnier  f.  VaaghAn,  6   East,  ass ;  not  to  corer  live  stock,  or  hay,  coni,  Ac., 

Claphom  o.  Cologan,  3  Camp.  3SS ;    Se«  pnt  on  board  mainly  for  thn  use  of  the 

Ins.  Co.  B.  Fowler,  31  Wend.  600.  stock,  although   it  was  expected  that  a 

(i)  Ballard   n.   Merchant!   Ins.   Co.   9  considerable  quantity  of  it  wonid  remain 

I-a.  3SS,  nnconsumed,  and  would  he  sold  aa  cargo 

()')  Sorbec.  Herch.Iiia.Co.6I.a.  IS5.  at   Che  port  of   destinatiun.     Wolcott  e. 

[t)  Murray  u.  Col.  Ins,  Co.  II  Johns.  Eacle  Ins.  Co.  tap™.     Live  stock  is  gen- 

3DS;    Rickman  b.  Carsturs,  5  B.  &  Ad.  enwy  ioenred  eo  nomiat.      Lawrence   s. 

6S1 ;  Unnter  c.  Leathley.  10  B.  &  C.  SSS ;  Aberdein,  5  B.  ft  Aid.  107  ;  Coit  r.  Smith, 

Grant    p.    Paxton,   1    Taunt.   463.      See  3  Johns.  Caa.  16.    But  nnder  some  clr- 

Jojce  o.  Realm  Ins.  Col  Ii.  R.  7  Q.  B.  cnmstances    "  aago "   would   cover   Hve 

580;   Jane*  c.  Neptune  Ins.  Co.  L.R.  7  stock.    Allegre   d    Maryland  Ins.   Co.  a 

Q.  B.  TOa.  Gill  &  J.   136 ;   Cherapeake  Ins.  Co.  i-. 

(0  UuniBD  B.  SingsCod,3  Camp.  ISO;  Allegre,  3  GiU  &  J.  164.    For  otherex- 

Craufard  d.  Hunter,  B  T.  K.  16,  note;  amptes  see  Hill  e.  Fatten,  8  East,  373; 

Benchmui   b    UBIev,  S   H.  BL  345,  n.;  Paddock  p.. Franklin  Iniu  Co.   11   Pick. 

Kewley  o.  Kyan,  3  ll.  Bl.  343.     See  Kew  Bar  ;    Rogers    r.    Mechanics    Ins.    Co.    1 

York  Ids.  Co.  b.  Roberts,  4   Duer,  141.  Story,  603 ;   Pritchet  n.  Ins.  Co.  of  14. 11. 

See  lonides  n.  Pacific  Ins.  Co.  L.  R.  6  Q.  3  Yeates,  4se  ;  Hunter  e.  Priusep,  10  East, 

B.«74:    L.R.7QB.5I7;   Stephens  d,  878;    Harsh.  In.  316 ;  Daplantr  n  Com- 

AMtralasian  Ins.  Co.  L.  R.  8  C.  P.  90;  meniial    Ins.   Co.    Anthon,    N.~  P.   114; 

lameriiU  Marine  Ins.  Co.  r.  Fire  In*.  Cot-  Palmer  v.  Pratt,  i  Bing.  185. 
-  -  -    1,  4C.  P.  D.  168. 
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equitable,  need  oot  be  apecified;  an  inaurance  of  property  or 
interest  generally  covering  all  these,  (o) 

We  have  seen,  in  the  chapter  on  shipping,  that  public  policy 
disapproves  the  carrying  goods  on  deck,  although  the  owner  and 
shipper  may  agree  to  it,  if  they  choosa  For  the  same  reason,  a 
general  policy  on  cargo  does  not  cover  goods  on  deck,  without 
express  provision  to  that  effect  (p)  But  an  exceptional  nsage 
may,  if  known  and  established,  afiect  the  policy  on  this  point 
There  are  numerous  cases  referring  to  this  question,  (j)  It  has 
been  intimated,  that  a  us^e  to  carry  such  goods  on  such  a  vessel 

and  on  such  a  voyage,  is  not  sufficient  to  bring  the  goods 
*364   within  the  policy,  unless  there  be  *also    evidence   of   a 

usage  by  insurers  of  paying  for  the  loss  of  such  goods,  (r) 


SECTION  IV. 
OF  THE  BEOIMNIMO  AND  THE  END  OF  THE  BISK. 

A  policy  of  insurance  should  define,  with  great  precision,  the 
time  when  the  risk  insured  against  begins,  and  when  it  termin- 
ates. This  definition  may  be,  either  by  referring  to  a  moment  of 
time,  or  to  some  fact,  or  to  some  place.  That  is,  the  insurance 
may  be  from  a  certain  hour  to  a  certain  hoar,  or  it  may  begin 
when  certain  goods  are  laden  on  board,  or  as  soon  as  the  ship 
reaches  a  certain  place.  In  some  way  these  termini  must  be  suffi- 
ciently defined.     A  policy  from to ,  or  from to  A, 

or  from  A  to  ,  has  no  effect  («) ' 

(0)  01i»«  p.   Onme,  3    Msm.    13S;  (?)  Milward  e.  Hibbart,  3  Q.  B.  1»; 

Honer  r.   Wftrren  Id*.  Co.  1  Met.  16;  Da    Coata  v.   Gdmnnd^  ^    Camp.    141; 

BnRsel  D.  Union  Idh.  Co.  1  Wash.  C  C.  Rogen  v.   Mechanics  Ins.   Co,   1   Story, 

409;  Stetaon  c.  Man.  Tub.  Co.  4   Mass.  603;   CnaArd  v.  Hyde,  !  F.tlii  &  E.  I ; 

aaO;  Higginaon    v.   Dall,  13    Masa.   96;  Merchants  Ins.  Co.  i>.  Shillilo,  13  Ohio, 

WelU  p.  ThiL  Ina.  Co.  9  S,  A.  R.   103;  5S9. 

Crowely    v.   Cohan,  3    B,   &   Ad.    478 ;  (r)  Taanton  Copper  Ca  v.  MeKhaata 

Cham  D.  Waah.  Ins.  Co.  1!  Barb.  S95.  Ina  Co.  9!  Pick.  lOB. 

(p)  Wolcutt  c.  Eagle  Im.  Co.  4  Pick.         (<)  Molloy,  book  3,  &  T,  $  14.      See 

439  ;  AdaiDi  r.  Wanen  Ina.  Co.  as  Pick,  also,  Manly  i-.  United  Inl.  Co.  9  Maaa.  89 , 

163;   Taunton  Copper  Co.  v.  Merchanta  Folsom   r.   Merchants   Ins.   Co.  38    Me. 

Ina.  Co.  id.  108;   Hilward  e.  Hibbert,  3  414 ;  ClereUnd  v.  Union  Ina.  Co  8  Mmm. 

Q.  B.  lao.  308. 

>  Inaoraoce  effected  on  the  cargo  carried  by  a  specifled  ateanuhip  "and  coniiee- 
tioDB  "  meana  necessary  conneciiona,  and  the  inaarance  does  not  coisi  a  loss  occnrring 
jn  a  vessel  to  which  the  good*  were  mmeceaaarily  transshipped.  Sduoeder  d.  Schweiier 
&  GeMllachaft,  60  Cal.  467. 
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We  have  men  that  actual  delivery  may  be  proved  in  contradic- 
tion of  the  date,  when  the  policy  ia  to  take  efiect  from  the  time 
of  delivery.  But  a  policy  may  be  made  and  delivered  much  later 
thtm  the  date,  with  the  intention  that  it  shall  take  effect  from 
the  prior  date,  or  be  retrospective.  It  may  also  be  intended  that 
the  insurance  shall  attach,  although  the  property  has  ceased  to 
exist  before  the  making  and  delivery  of  the  policy.  This  ia 
uusally  effected  by  the  words  in  common  use,  "  lost  or  not 
lo8t;'(0'  but  any  other  equivalent  language  would  have  the 
same   effect  (u) 

An  insurance  beginning  "  on*  a  certain  day  covers  the  whole 
of  that  day.     If  it  begins  "  from*  a  certain  day,  the  word  "  from' 
bus  the  effect  of  "  after, '  and  the  day  ia  excluded,  (v) 
*  This,  at  least,  is  the  general  rule,  although  it  might  be    *  365 
varied   by  other  language    in   the  policy,   or  by  circum- 
stances. (u>) 

Where  the  insurance  ia  on  goods,  we  know  no  better  rule  for 
determining  when  the  policy  attaches  to  them,  than  that  it  so 
attaches  when  it  would  attach  to  the  vessel  carrying  them,  were 
she  insured. 

If  the  insurance  is  made  "  at  and  from*  a  certain  place,  the 
risk  begins  as  soon  as  the  vessel  is  at  that  place,  and  continues 
while  she  is  there,  and  also  when  she  leaves  that  place.  The 
question  has  arisen.  What  must  be  the  condition  of  the  vessel  on 
her  arrival,  for  the  policy  to  attach  ?  It  has  been  said,  that  she 
must  then  be  in  safety  from  the  perils  insured  against  And  as 
an  insurance  to  a  place  does  not  cease  until  she  has  arrived  there, 
and  been  there  moored  twenty-four  hours  in  safety  (and  our 
policies  usually  contain  a  clause  to  that  effect)  ,  it  has  been  held, 
that  a  policy  "  at'  did  not  attach  on  the  arrival  of  a  ship,  until 
aftor  the  twenty-four  hours  of  safety  had  expired,  (x)  But  it  is 
obvious  that  the  terms  of  the  policy  and  the  circumstances  of  the 
case  most  have  much  effect  in  the  application  of  these  rules. 

(t)  Ptuldock  B.   Fnnklia  Ins.   Co.   11  Lorent  r.  Sonth  Carolina  Ins.  Co.  I  Nott 

Fick.  !3T :  UDckg  e.  Thornton,  Holt,  N.  P.  t  McC.  909. 

30;  Head  v.   DavidKiD,  3  A.  &  E.  303;  |»)  See  Hoirard's  Case,  3  Salk.  6S5; 

Bntherland  d.  PrMt,   11   M.  &  W.  a96;  Pogh  b.  Leeds,  Cowp.  7U;  Fuller  u.  RoB- 

Cobb   B.  New  England  Ins.  Co.  6  Giay,  sell,  6  Gnj,  138. 
193.  (x)  See  Garrigiie*  o.   Cone.   1   Binn. 

{u)  Hammond   b.    Alleo,  S    Samnec,  993 ;  Patrick  i>.  Ludlow,  3  Johni.  Cas.  U ; 

a9C,   per  Slorg,  3.     See  aba  March  b.  Hotteox  b.  Loudon  An.  Co.  1  Atk.  948; 

PigM,  9  Borr.  S803.  IOmeter  v.  Cousins,  3  Camp.  339  ;  Bell 

(■)  Chilca  D.  Smith,  13  B.  Man.  460;  r.  Bell,  a  Camp.  478. 
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So  if  the  insurance  is  to  take  effect  '  at  and  from  a  certain 
port, '  it  may  be  ditScult  to  determine  what  is  that  port,  oi  what 
places  are  comprehended  within  it  And  this  question  of  mixed 
law  and  fact  can  only  be  determined  by  usage,  or  other  evi- 
dence, (y)  Inauranoe  "  from"  a  place  begins  only  when  a  vessel 
caste  off  her  moorings,  or  weighs  her  anchor,  and  moves,  with 
the  intention  of  sailing,  (s)  Goods  insated  "  at  and 
'366  *  from'  a  place,  do  not,  unless  it  is  expressly  so  provided 
in  the  policy,  (a)  come  under  the  policy  until  laden  on 
board  the  vessel,  or  on  board  a  boat  or  lighter  to  be  carried  to  the 
vessel  in  cooformity  with  the  usage  of  that  place.  (6) '  But  they 
would  be  covered  by  euoh  a  policy,  if  brought  there  in  a  vessel 
from  another  place,  (c)  If  the  insurance  be  to  a  port  of  discharge, 
it  continues  at  and  from  such  ports  as  the  vessel  may  touch  at  for 
inquiry,  advice,  or  repair,  without  discharging  any  part  of  her 
cargo,  (d)  Any  such  expression  as  "  final  port,  *  or  "  ports  of  dis- 
charge, "  would  continue  the  insurance  on  bo  much  of  the  cargo 
as  is  not  there  discharged,  (e)  And  if  the  insurance  be  to  a  port 
of  dischai^e,  the  insurance  ceases  when  the  cai^o  is  actually 
unladen  at  any  port,  whether  it  be  the  port  originally  intended 
or  another.  (/) 

Sometimes  it  is  provided  that  the  insurance  is  for  a  definite 
period,  and  if  the  vessel  is  "  at  sea*  at  the  end  of  the  time,  tlie 
risk  is  to  continue  until  her  arrival  at  port,  or  the  port  of  desti- 
nation. The  meaning  of  the  phrase  "  at  sea,  *  or  the  equivalent 
phrase  "  on  her  passage,'  (g)  seems  to  have  been  somewhat  con- 

(v)  De  LongDemera  f. Firam.  Idb,  Co.         (i^)  Coo1tdg«  v.   Qmy,  8  Mwm.  917; 
lOJobna.  1S6;  Higgins  d.  Aguilu,  cited    Lftphun   it.  Atlu   Ini.  Co.   B4  rick,  i; 
S  Tknnt.  406  ;  McCazgo  c.  Merchaata  Ins.     King  v.  Hartford  Idb.  Co.  I  Conn.  333 ; 
Co.  10  Bob.  La.  334  ;  Moiod  r.  Atkins,  3     Clark  e.  United  Ins.  Co.  7  Hbsb.  3S5. 
Camp.  SCO;  Bell  v.Ktx.  Ina.  Co.  B  S.  ft         {a)  Inglia   v.    Vhix,   3    Camp.   43*; 

B.  9S;  Hnll  Dock  Co.  b,  Browne,  3  B.  &  Preaton  b.  Greenwood,  4  Doug.  SS; 
Ad.  4a  ;  Stockton  R.  Co.  p.  Barrett,  T  Moor«  f.  Taylor,  1  A.  ft  E.  95 ;  L'ptow  v. 
Han.  ft  G.  S70;  Fa/ne  n.  HntchinBon,  S  Salem  Ins  Co.  8  Met.  &oa;  Brown  r. 
Tumt.  405  ;  Condtable  u.  Noble,  2  Taunt.  Vlgue,  IS  East,  2B3  ;  Olivenon  r.  Bright- 
40B  ;  Brown  v.  Taylenr,  4  A.  ft  E.  341.  man,  8  Q,  B.  781. 

(i|  Mey  V.  Soath  Carolina  Ina.  Co.  3         (/)  MoCat  u.  Ward,  4  Dong.  31,  note ; 

Brev.  3S9.    If  a  veuel  ia  insared  at  aod  Shaplej  u.  Tappan,  9  Mau.  SO. 
from  A  to  B,  from  thence  to  C  and  hack  (g)  In  Bowen    v.   Hope  Ini.  Ca   SO 

to  A,  a  loes  at  B  will  be  covered.    Brad-  Pick.  STa,  iiunrance  wad  effected  for  one 

ley  B.  NsBhrille  Ins.  Co.  3  La.  An.  708 ;  year,  and  if  "  at  lea  "  when  the  year  ei- 

Betl  D.  Marine  Ina.  Co.  B  B.  ft  R.  98.  pired,  then  until  the  arriral  nf  the  twmI 

(a)  See  Kennebec  Co.  n.  AogtisCa  Ina.  al  port.      In  Bowea  v.   Merchants  Ini. 

Co.  6  Gray,  £04,  Co.  SO  Pick.  27S,  the  inlnrance  waa  the 

{b)  CoR^hall  F.  Am.  Ina.  Co.  8  Wend,  same,  except  that  the  phrase  in  the  bit' 

S8a;ParaoiiaD. Man. Iiia.Co.6MBu.  S08.  ter  case  wag  "if  on  her  psMage."    Tbe 

(c)  Oardner  v.  Col.  Ini.  Co.  S  Craoch,  two  exprewiona  were   conaidered  M  sy- 

C.  C  473.  nonyinona. 

'  A  policy  covered  goods  "  now  on  hoard  or  to  be  ahipped,"  "  at  and  from  "  a  Ipeci- 
'fled  port.  K  waa  held  to  attach  aa  aoon  as  a  portion  was  ahipped  at  the  peat  maatd. 
ColonM  Int.  Co.  u.  Adelaid«  Marine  In*.  Co.  IS  App.  Gas.. 138. 

476 


)vGoo<^lc 


CH.   Xm.]  OP  THE  LAW  OF  HABINB  INBUBANCE.  *  867 

troverted ;  but  we  consider  tbe  rule  as  now  well  settled.  If  a 
vessel  ia  in  a  port  at  the  expiiation  of  the  time,  she  cannot  be 
said  to  be  at  sea,  (A)  unless  she  is  in  that  port  by  restraint  and 
against  her  will.(t)  If  a  vessel  has  set  sail  before  the 
expiration  *of  the  time,  although  not  fairly  at  sea,  the  *367 
underwriters  are  liable  for  a  subsequent  loss.O') 

The  clause  terminating  the  insurance  only  when  the  vessel  has 
been  moored  twenty-four  hours  in  safety  at  the  port  of  arrival, 
has  received  judicial  construcCion.  If  the  vessel  be  ordered  off 
or  into  quarantine  before  the  twenty-four  hours  have  passed,  the 
policy  does  not  cease  to  attach ;  (k)  but  if  she  be  safely  moored, 
and  continue  safe  through  a  storm  or  other  peril,  which  begins 
either  before  or  within  the  tweaty-four  hours,  and  is  afterwards 
lost  through  the  same  storm  or  peril,  she  is  not  lost  within  the 
policy,  (J) 

If  goods  are  usually  landed  from  a  ship  in  a  certain  port  by 
boats  or  lighters,  they  are  not  landed  and  are  under  the  policy 
while  on  board  the  lighters.  And  this  would  be  true  if  this 
mode  of  landing  the  goods  was  unusual,  but  justified  by  the  neces- 
sity  of  the  ca^e.(n^)  It  has,  however,  been  held,  that  if  a  con- 
signee  sends  hia  own  lighter  to  receive  the  goods,  they  are 
delivered  to  him  when  put  on  board  hia  lighter,  and  the  insur- 
ance ceases,  (n) 

Whenever  the  voyage  insured  is  abandoned  or  broken  up,  by  a 
peril  not  insured  against,  the  insurance  ceases,  (o) 

Because  the  insurers  are  liable  for  the  direct,  immediate,  and 
inevitable  consequences  of  a'  peril  insured  against,  we  should  say 

(A)  It  mi  miA  by  Porter,  C.  J.,  in  Tns.  Co.  2  Cnah,  439;  WhiCweU  r.  Hwri- 

Wood  B.  New  Encland  Ina.  Co.  14  Mue.  ton,  2  Exch.   12T ;  Dickev  v.  United  liu. 

St,  that  "A  Teasel  u  cooMderad  in  thai  C-a  II  JohsB.  35S;  ZncKarie  c.  Odeaos 

condition  C  M  wa '),  while  oa  her  rojage,  Ins.  Co.  IT  Mart.  lA.  637  ;  Gray  v.  Gard- 

■nd  pnrauiDg  the  businera  of  it,  althoiiKh  net,  IT  Hau.  18B.     If  a  TSSBel  arriTea  a 

daring  part  of  the  time,  she  is  nace««arflj  tnsre  wteck,  she  caaoot  be  aoid  to  hare 

within  aome  port,  in  the  pnwecntion  ot  been  in  safety  a  taoment.    Shawe  s.  Fel- 

bar  voyage."    This  dictum   has  however  ton,  S  Eut,  109, 

ben  proDonneed  to  be  ioconcct.    Gookin  (m)  Matthie  n.  Potts,  3  B.   &  F.   S3; 

V.  New  England  Inn.  Co.  8  Am.  Law  Rer.  Stewart  v.  Bell,  6  B.  &  Aid.  ass ;   Wads- 

SBS;  Am.   Ina.  Co.  v.  Hatton.  34  Wend,  worth   v.  Paciflc   Ina.  Co.  4  Wend.  93; 

330,  7HiD,  331.    See  Eyre  d.  Marine  Ids.  Osacar  *.  Louisiana    Slate  Ins.   Ca   17 

Co.  6  Whart^  S4T,  S  Wata  &  S.  1 16.  Mart.  La.  386. 

(0  Wood  p.  ITew  England  Ins.  Co.  14  (n)  Sparrow  v.  Carathan,  S  Stra.  1334. 

Mass.  31.  But  aee  Langloie  a.  Bnut,  cited  S  B.  &  P. 

(j)  BowBD  B  Hope  Ina.  Co.  30  Pick.  434,  note.     If  ha  merely  hires  a  ligbter 

f7ft;  Union  Ini.  Co.  i>.  Tyun,  3  Hill,  US.  and  pavs  for  it  himself,  the  risk  continnea 

Ik)   Waples  r.  Eames,  3  Stia.  1243.  till  the' goods  are  landed.     Kucker  r.  Lon- 

U)  Bill   V.  Mason,   6  Mass.  313.    By  don  Ass.  Co.  S  B.  &  P.  433,  note ;  Hnrty 

■rnTBl  is  meant  the  reaching  the  nsnal  v.  Royal  Exch.  Ass.  Co.  S  B.  &  P.  430. 

plaaa  of   nnloMliog.      Sama^  v.   Rojal  See  Strons  c.  Natally,  4  B.  &  P.  16 ;  Low 

Exch.  Am.  Co.  SB  &C.  119;  Ansentain  e.  Davy,  ITB  inn.  MS. 

f.  Bell,  Park,  Ins.  4S;  Meigs  v    Matual  (oj  Brown  n.  Vigne,  13  Eart,  383. 
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that  they  were  thus  liable  (or  those  consequences,  although  they 
occur  after  the  insurance  has  ceased,  provided  the  injury  took 
place  while  the  property  was  covered  by  the  policy,  (p) 


•368  •SECTION  V. 

01   OPEN   AHD   or  TALCED  POLICIES. 

A.  —  Of  Open  Polme$. 

As  wager  policies  are  now  void  both  in  England  and  in  this 
country,  the  insured  must  have  at  risk  some  interest  in  the  sub- 
ject of  insurance,  (g)  This  may  be  any  legal  or  equitable  interest 
whatever,  if  it  be  such  that  the  peril  against  which  the  insurance 
is  made,  would  cause  a  pecuniary  loss  to  the  insured  by  its 
immediate  and  direct  effect  (r) 

If  the  policy  does  not  state  the  value  of  the  property  insnred, 
as  agreed  upon  by  both  parties,  this  value  must  be  proved  by 
evidence  after  the  loss  occurs.     Such  a  policy  is  called  an  open 

POLICY. 

A  policy  may  be  made  and  delivered  which  as  yet  covers  no 
property ;  beause  it  may  provide  that  the  property  to  be  insured 
under  it  shall  be  defined  and  ascertained  by  statements  to  be  sub- 
sequently and  at  various  times  indorsed  upon  the  policy.  («)' 
These  policies  always  provide  for  the  manner  in  which  ships  or 
cargo  or  any  maritime  interest  shall  be  indorsed  upon  the  policy, 
or  entered  in  a  designated  book  so  as  to  come  under  insurance ; 
and  these  provisions  are  strictly  enforced,  (ss)     Such  a  policy  is 

(;i)  Kulftht  V.  FAith,  IS  Q.  B.  «49.  Pithing  Ins.  Co.  a  Sniimer,  140;  Fin- 
lee  MentoQv  p.  DnnloM,  cited  I  T.  R.    mao'ilDa.  Co.  e.  FowtU,  13  B.  Mon.  311  ; 


S  Elite  a  B. 

eS4.  BTOj  WilBOQ   D.   UutlQ,   11   Eich.  6B4; 

(V)  Amonr   v.  (Hkatui,  3   Mau.   13;  Rice  v.  Tower,  1  01*7,  4!6. 

BtetMD   G.  HMa,   lat.   Co.  4  Mau.  336;  (()  LttngboTn    b.    Cojogui,  4   Taniit. 

LoH  V.  DaU,  is  Mnu.  US;  King  u.  Sute  330;  Neville  e.  Meich.  Iii«.  Co.   17  Ohio, 

Ids.  Co.  7  Cnnb.  10;  Aliop  ti.  Commercial  193;  Nawlin  p.  Im.  Co.  SO  Fa.  31S;  Ralli 

Ids.  Co.  1  Snmner,  464.     By  atainte,  19  i-.  Janien,  e  Ellia  &  B.  433,  36  Eng.  L.  & 

Geo.  II.,  c  37,  wager  poUdet  an  made  Eq.  1S8. 

illegal.  («}  Plahto  e.  Meichanla  Im.  Co.  38 

(r)  Lnceua  u.  Cniafnrd,  6  B.  &  P.  30a ;  Mo.  248 ;  Hartahom  d.  Shoe,  &c.  Ins.  Co. 

Ciaofard  p.  Hunter, ST.  R.  IS;  Stirling  IS  QiAy,  Sia 
tr.   VaaghaQ,   II   Eaat,   BIB;    Hancox  0. 

'flontlng 
a  gDodi 
].lti^i8,gQ.B.u.  708.- 
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sometimes  called  an  "  open  policy, "  and  Bometimes  a  '  running 
policy. "  The  insured  hy  such  a  policy  has  no  right  to  make  an 
indorsement  which  conflicts  with  the  body  of  the  policy.  (/)  It 
has  been  held,  that  these  indoiaemeots  are  to  he  regarded 
aa  so  many  contracta  of  insurance ;  *  and  generally  speak-  '  369 
ing,  the  insurers,  by  an  open  policy  on  merchandise  to  be 
shipped  by  a  certain  route,  are  obliged  to  insure  all  shipments 
made  to  the  insured  by  that  route,  if  duly  indorsed,  with  due 
information  to  the  iasurers  of  the  circumstances  they  are  entitled 
to  know.  But  it  is  also  true,  that  the  language  of  the  policy 
may  show  that  the  contract  is  not  an  absolute  one,  but  that  the 
underwriters  can  elect  in  each  case  whether  to  take  the  risk  or 
not.  (u)  1 

R  —  0/  Valued  Foluiea. 

Where  the  value  of  the  property  insured  is  agreed  npon  by  the 
parties,  and  this  value  is  stated  in  the  policy,  usually  or  always 
by  the  phrase  "  valued  a  $ , '  such  a  policy  is  called  a  valued 

POLICY. 

This  valuation  is  final  and  conclusive  upon  both  parties,  (v) 
It  must  not,  however,  make  the  policy  a  wager  policy,  which  it 
would  do  if  the  property  so  valaed  had  no  real  value,  (w)  But 
all  maritime  property  —  and  merchandise  far  more  than  the  ship 
—  may  have  very  wide  limits,  within  which  a  valuation  may  be 
honest  and  valid.  And  after  much  adjudication  on  the  subject  of 
valued  policies,  it  may  be  said,  that  a  mere  exaggeration  of  a  real 

(1)  Entwine  o.  EUU,  3  H.  ft  N.  U9.  Doer,  Ul ;  B.  Cftmr  Co.  v.  ManaC.  Ina. 

But  tho  inanren  may  agrM  to  alMc  the  Co.  6  Qrv.  ^^*  '•   Hartibom  v.  Shoe  &  L. 

lenni  of  tbe  coDtract  by  the  Indoneoieiit.  Dealen  Ins.  Ca  16  Qny,  340 :  Orient  Ina. 

KBDiieb«c  Ca  d.  AngniM  lag.  Co.  6  Ony,  Co.  o.  W^right,  33  How.  401 ;  Son  loa.  Co. 

KM.    Though  ft  Menu  that  ii  the indoTM-  n.  Wright,  id.  413;  &Hirard»  n.  St.  Looia 

nuDt  alten  the  policy,  the  fact  that  the  Ins.  Co.  7  Ho.  S83 ;  DoOTiUe  v.  Sua  Lm. 

nodenrritara  place  their  initial*  to  the  in-  Co.  13  L*.  An.  3S9. 

donemaat  ii  not  conclnaJTs  eridenee  at  (a)  Uodgaon  r.  Uu.  Ina.  Co.  S  Cnoeh, 

theii  anent  to  the  slteration.     Entiriala  100,  S  Cranch,  SOC;  Miner  e.  Tagert.  3 

I.  Ellii,  lupm.    The  policy  and   the  in-  Binn.   304 ;   Coolidge  c    Oloaceater   loa. 

dcnement  ahonld  be  conatrned  together,  Co.  19  Haia.  S41  ;  Felae  b.   Agnilar,  3 

Bnl«B«  thny  cannot  be  reconciled,  in  which  Taunt,  we ;  ProTideuce,  tc  Co.  v.  Phouibt 

can  the  indonsmeDt  ihonld  goTern.   FrO'  Ins.  Co.  83  N.  Y.  399. 

lection   Ina.  Co.  s.  Wilson,    t   Ohio   St.  (u)  Lewia   v.   Racker.   S  Bnrr.   1171  ; 

SU.  Clark  v.  Ocean   Ina.  Co.  16  Pick.  895 ; 

(a)  New  Tork  Itii.  Ca  v.  Boberti,  4  Wolcott  v.  Eagle  In*.  Co.  4  KcL  438. 

^  Whem  anderwriten  had  given  a; 
which  they  woald  make  loanraace,  it  w 
the  termi  of  the  open  cover  waa  an  aco 
waa  thereby  fonned.    Bbogwandaai  v. 
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and  an  actual  value,  if  it  was  not  enormooa  and  out  of  all  propoi- 
tioD  to  the  fact,  would  not  avoid  the  valuation,  (x)  It  is,  how- 
ever, certain  that  a  valnatiott  intended  to  cover  an  illegal  inteiest, 
or  to  insure  illegally  in  respect  to  the  peril,  (y)  or  mode  fraudn- 
lentl;,  would  be  void;(z)  and  an  excessive  over-valuation  might 
be  evidence  of  fraud,  (a) 

*  370        *  A  valuation  in  one  policy  has  no  influence  in  deter- 

mining the  value  of  thii  same  thing,  aa  it  is  insured  bj 
other   in8arera.(6) 

If  an  insured  owns  only  a  certain  proportion  or  share  of  the 
property  insured,  a  general  valuation  will  be  held  to  be  a  valua- 
tion of  that  share,  (c)  unless  otherwise  staled  or  implied  in  the 
policy,  (rf)  But  if  the  valuation  be  of  goods,  all  of  which  are- 
included  in  the  valuation,  and  a  part  only  is  pnt  on  hoard  and  at 
risk,  the  valuation  applies  to  that  part  only  pro  rata.{e)  The 
policy  may  provide  for  any  of  these  cases;  but,  without  such 
|voviaion,  a  valuation  of  the  whole  subject-matter  wilt  be  r^arded 
ae  a  valuation  of  the  insured's  whole  interest  in  it,  including  the 
premium  he  pays.^ 

The  valuation  is  often  applied  to  a  ship,  and  not  unfrequently 
to  the  freight,  or  to  the  cargo ;  and  sometimes  to  an  insurance  of 
profits  nnder  that  name,  although  more  frequently  the  profits  are 
included  in  a  valuation  of  the  goods,  (g)  If  freight  be  valued, 
the  valuation  is  held  as  that  of  the  freight  of  a  full  cargo;  and 
where  a  part  only  is  at  risk  the  valuation  applies  only  pro 
rata,  {h)  If  profits  are  valued,  and  the  goods  are  lost,  the  Eng- 
lish courts  seem  to  require  proof  that  there  would  have  been 
some  profit,  had  they  arrived  safely,  and  then  the  valuation 
comes  in,  (i)  Our  courts,  however,  hold,  that  the  loss  of  goods 
carries  necessarily  a  loss  of  profits,  and  the  valuation  of  profits 

{x)  Alsop  n.   CommeRuil   Int.   Ca  1  MnrrBf  v.  Colninbitiii  Inn.  Co.  II  Johni^ 

Bnouici,   4T3;   Robinson  v.  Mwinf.   Ina.  301. 

Co,  1  Met.  143;    Irving  P.   HanaiiiK,  1  U.  (<)  FoibM  v.  Aspinall,   13  East,  3SS; 

L.CM.  30i,  SC.  B.  419;   Pheoii  In*. Co.  Wolrott  o.  Eiglo  &».  Co.  *  Pick.  4«9; 

V.  M'Looo,  100  Mnw.  47fi.  Clwk   d.   Ocean   Int.  Co.  IS  Pick.  396, 

(v)  See  mpra  MoUui  Im.  Co.  a.  Monro,  T  Graj,  S49. 

(t)  Gardner  v.  Col.  In«.  Co.  S  Cnnch,  See  Denoon  a.  Home,  A«.  Am.  Co.  L.  R. 

C.  C.   S50;  Ocean  Ini.  Co.  v.  Fieltli.  9  7  C.  1'.  341. 

Storv,  77;   Ileney  d.  Merrimack  Co    Ins.         (/)  Brook*  >.  Oriental  Ini.  Co.?  Pick. 

Co.  7  Foster,  IDS ;  I'rotection  Ina.  Co  a.  SS9 ;  Mayo  a.  Uaine  Ini.  Co.   la   Haas. 

HaU,  Ift  B.   Mod    411  ;   CaCrtm  v.  Temi.  959;   Mlntura  c.  Colnmbiao  Ins.  Co.  10 

Ina.  Co.  6  Hampb.  isa ;  Hnigh  u.  De  La  John*.  75. 
Conr,  3  Camp.  319.  M  See  cases  lupni,  p.  "Ses,  note  (;). 

(a]  See  cues  in  note,  (upn.  (A)  Forbee   a.  Aopinall,  13  East,  393, 

lb)  Hiji^giDson  «  Dall,  13  Mau.  9S.  Woloott  d.  Eagle  Ina.  Co.  4  Pick.   429. 

(e)  Feise  e.  Agnilar,  3  Tanm.  406.  See  Boardntan  c.  Boaton  Marine  Ina.  Co. 

((f)  Dnmsa    i:    Jones,    t    Mam.   647,  146  Man.  449. 

Vajo  a.  Mune  In*.  Co    19  Ma**.  SM,       (i)  Uoagaao  v.  Glorer,  6  Biat,  918. 
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then  takes  effect,  without  any  evidence  that  there  would  have 
been  any  profits.^") 


•SECTION  VI.  •371 

or    DOUBLE    INSUBAITCE. 

That  is  8  double  insatance,  where,  hj  different  policies,  the 
same  interest  of  the  same  parties  in  the  same  subject-matter  is 
insured  against  the  same  risks ;  and  it  is  over-insurance  if  the 
whole  amount  insured  by  all  the  policies  exceeds  the  whole  value 
of  the  property  insured. 

The  marine  policies  of  this  country  usually  contain  a  clause 
which,  however  varied,  has,  and  is  intended  to  have,  this  effect ; 
-  that  if  there  be  any  prior  insurance,  the  insurer  shall  be  liable 
only  for  ao  much  of  the  property  aa  the  prior  insurance  leaves 
uninsnied.  (Je)  Possibly  the  law  might  now  so  construe  succes- 
sive policies  without  this  clause ;  but  the  clause  was  introduced 
because  it  seemed  then  to  be  law,  that  all  the  policies  attached 
to  all  the  property  pro  rata.  And  if  either  insurer  paid  the 
whole  loss,  or  more  than  his  proportion,  he  might  recover  from 
the  other  insurers  the  share  they  were  bound  to  pay. 

If  policies  are  simultaneous,  they  certainly  attach  to  the  whole  . 
property  all  at  once,  and  all  alike  ;(0  and  they  are  sometimes 
expressly  declared  to  be  simultaneous  that  they  may  bo  attach. 
But  if  this  be  not  expressly  declared,  and  the  policies  bear  date 
on  the  same  day,  the  court  will  inquire  into  fractions  of  the  day, 
in  order  to  ascertain  which  is  prior  and  which  is  subsequent; 
and  only  when  this  cannot  be  ascertained  would  they  be  held  to 
be  simultaaeous.  (tu) 

Priority  under  tJiia  clause  means  priority  in  effecting  the 
insurance,  and  not  priority  in  the  beginning  of  the  risk ;  and  for 
this  porpose,  the  contract  may  be  shown  to  have  been  made  at 
another  time  than  its  written  date.(fl) 

•If  the  first  policy  covers  the  whole  property  for  a  part  *372 
of  tJie  time  during  which  the  second  policy  should  attach, 


(j)  Puapsco  Idi.  Co.  v.  Coultn,    3        H)  ' 

PM.2a«.  478;  \ 

SWhitine  v.  Independent  Ina.  Co.  l4i. 
1  197;  Peten  o.  Delaware  Ina.  Co.         (n)  Cbkc  in  pracedinK  note,  and  Brown 

S  9.  &  R,  473 ;  American  Ini.  Co.  d.  Gri*-  p.  Hartford  Ins.  Co.  3  Dar.  58. 
wald,  14  Wand.  399.  (n)  Lm  e.  iSam.  Ins.  6^3.  6  HaM.  MS. 


vox.  a. 
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the  first  policy  ia  suspended  iintil  the  second  policy  ceases  to 
attach,  and  then  the  first  policy  attaches,  (o) 

If  many  policies  attach  to  property  when  they  are  made,  and 
the  property  is  afterwards  diminished  in  value  below  the  amount 
of  them  all,  the  weight  of  authority  seems  to  be  in  favor  of  dis- 
charging the  latest  policy,  then  the  one  next  before  it,  and  bo  on 
as  the  property  lessens,  (jr)  But  doubts  have  been  expressed  on 
good  reasons,  whether,  if  there  he  a  diminution  in  the  property 
after  all  the  policies  have  attached,  this  diminution  should  not 
be  distributed  among  them  all,  pro  rata,  (j) 

IE  policies  provide,  as  they  sometimes  do,  that  they  shall  he 
null  and  void,  if  any  other  insurance  on  the  same  property  he 
made,  unless  notice  thereof  ia  given  to  the  company,  and  the 
same  is  mentioned  or  indorsed  upon  the  policy,  (r)  and  such 
other  insurance  is  made,  and  not  notified,  this  clause  will  not 
take  effect  if  this  other  insurance  be  void  from  any  cause.  («) 
And  although  there  ia  not  in  general  any  double  insurance,  if  the 
insurances  are  made  by  different  parties  on  difierent  interests,  in 
the  same  subject-matter,  (()  yet  if  two  or  more  persons  are 
insured  jointly  on  the  same  property,  and  the  policy  provides 
that  it  shall  be  void  in  case  of  subsequent  over-insurance,  this 
clause  takes  effect  if  either  of  the  insured  makes  this  over- 
insurance,  (w) 

Policies  sometimes  contain  special  claueea  and  provisions  in 
respect  to  the  effect  of  double  insurance  or  over-insurance,  {v) ' 

(o)  Kent  V.  MbedI.  Ina.  Co.   16  Pick,  lev  v.  Uaion  Id>.  Co.  65  Me.  368  ;   Ge«  n. 

19.  Cheabire  Ins.  Co.  39  N.  H.69;  Firamui's 

<p)  Am.  Ins.  Co.  T>,Gruwold,I4WeDd.  Im.  Co.  v.  Bolt,  35  Oh[o  St.   169.    S«e 

399.  alsopcuf,  p. •456  ft  «n. 

(?)  Am.InB.Co.  D.  Or[iWDld.I4  Wend.         (i)  Godin  r.  Kot»1  Exch.  Ana.  Co.  I 

89S,  per  Trac^,  Senfttot ;  a  PhlUipi  Ini.  Bnir.  489;   Warder  o.  Hoiton,  4   Bion. 

S   ISGl.     See  a   FanOTiB,   Mkt.    Law,   9S,  929. 
where  thie  qneatioa  ia  discowed  at  length.         (u)  MiUMf  v.  Atlaa  Ina.  Co.  4  K«m. 

(r)  Fendar  «.  Am.  Mot.   Ine.   Co.   12  79. 
Cosh.  469.  (v)  Ab  that  the  policy  is  void  in  cue 

(i)  jncluon  V.  Mass.  Ion.  Co.  S3  Pick.  o(b  BDhseqaent  iasaraBce  nnlesa  the  in- 


418;  Hardy  ■>.  Union  Iob.  Co,  4  Allen,  mrers  are  notified  iif  it  with  all  r 
m  ;  Clark  r.  New  F.oEland  Iiia.  Co.  6  able  diligence.  Melleu  r.  H«inittoi_ 
luh.  343;  JarkBon  o.  Farmera  InB.  Co.  S    Co.  5  Doer,  101,  17  N.  Y.  60S.   Or,  n 


ardy  o.   Union   Ii 

:iark  r.   New   F.de 

42;  Jackaon  o.  Fa .._._  , ..  .    ,  

Gray,  S2  ;  SCacey  «.  Franklin  Ins.  Co.  2  such  insarance  ia  ascented  to  by  the  nn- 

Watts  &  S.  506.     BdC  see  Carpenter  f.  derwriter.     Hale  b.  Mechanics  Ini  '''-  ' 

Providence  Ins.  Co.  16  Pet.  49S ;   Lind-  Gray.  169. 


'  An  owner  of  one-foorth  interest  in  a  rewel  took  ont  a  policy  of  ii 
interest  in  the  vexsel.  which  contaiaed  theee  words  "  Warranted  by  the  aisnred  that 
not  more  than  95,000  inBarimre,  includinK  this  policy,  now  exists,  nor  shall  be  hei«- 
after  effected  on  said  interest,  either  by  the  assured  or  others,  to  cover  this  or  any 
other  insarahle  interest  in  said  interest  during  the  continuance  of  this  policy."  The 
acceptors  of  drafts  drawn  by  the  master  effected  for  their  own  protection  insarance  on 
the  {rei|;ht  and  earninf^  of  the  vessel  in  excess  of  thia  amount,  and  a  like  insnrance  on 
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♦SECTION  vn.  *m 

OF  BE-INSUSANCB. 

Aaj  person  who  is  an  iBBurer  of  property,  and  therefore  liable 
for  its  loss,  whether  as  the  insnreT  under  a  policy,  or  as  common 
carrier,  or  in  any  other  way,  has  an  interest  in  the  policy  for 
which  he  may  cause  himself  to  be  insured. 

This  is  sometimes  done  by  insurers  who  wish  to  divide  their 
risks,  or  for  any  reason  to  be  rid  of  a  risk.  It  is  most  commonly 
done  by  insurance  companies  who  wish  to  wind  up  their  affairs, 
and  for  this  purpose  to  cast  off  all  their  responsibilities,  (w) 

Re-insurers  *  may  make  any  defence  in  a  suit  on  the  policy 
which  the  original  insurers  could  have  made  in  such  a  8uit;(a;)  > 
and  it  has  been  held,  that  if  an  insurer  defends  against  an  action 
on  the  policy  brought  by  the  original  insured,  he  may  recover 
from  the  re-insurer,  not  only  the  loss  he  has  to  pay,  but  the  costs 
and  expensea  of  his  defence,  unless  the  re-insurer  neither  ex- 
pressly nor  impliedly  authorized  the  defence,  or  unless  be  can 
show  that  there  was  no  ground  for  it  whatever,  (y)  * 


(i^  R««dp.  Cole,SBDrT.  IBlliUnioQ  Ina.  Co.  1  81017, 458;  Tonken,  Ac.  Ins. 

lot.  Co.  B.  ComnMidal  Ins.  Co.  £  Cnitii,  Co.  t>.  Hoflmu,  &c  Ins.  Co.  B  Rob.  91 B. 
C.C.  5S4.  19  Hoi*.  918;  Mercaotite  Ins.  (y)  New  York  Ins.  Co.  r.  Pn>tectian 

Co.  v.  Stat«liit.Co.  3B  Bu-b.  319;  New  log.   Co.    1    81017,458;    Hutie    v.    De 

Totk   Bowonf  Ina.  Co,  ».  Now  York  P.  PevKer,  3  Caiaee,  190 ;  Strong  v.  Phcenix 

Im.  Co.  17  WbwI.  359.  Im.  Co.  M  Mo.  389. 

<x)  Nor  York  hm.  Co.  v.  PtotecdoD 


>  That  if  the  re-inniTer  become*  liable  pre  rata  the  contract  is  one  of  indemnity,  see 
BUckatQoe  e.  Alemaoii  Ins.  Ca  56  N.  Y.  I M ;  Ulinois  Ins.  Co.  c  Andes  Ina.  Co.  67  III. 
341 ;  Cooeolidaled  Ins.  Co.  d.  Cubaw,  41  Md.  59 ;  Caahaw  v.  North  Weatera  Int.  Ca 
»BiweU,47e.   See  also  Glen  v.  Hope  Ini.  Co.  56  N.  Y.  379.  — K. 

*  A  polic7  of  re-iii*anuice  need  not  atate  that  the  interest  inanred  ia  an  inanrer'a 
interest.  Uackeniie  o.  Whilworth,  1  Ex.  D.  36.  Jt  ia  not  a  condition  precedent  to 
recorery  on  a  policy  of  re-iDsnrance  binding  the  re-ioaarer  "  to  p«T  aa  may  be  paid  " 
on  the  policy  of  inannnce,  that  the  inanrer  ahall  hare  aetnally  paid  the  loaa.  It  onlr 
nwwnTea  the  liability  of  the  re-inaorei  by  that  of  the  inanret.  /n  re  Eddyatoo'e 
Marine  lua.  Co.  [1893]  3  Ch.  4S3. 
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SECTION  vm. 

or  THE  S18KB   IN8UBED   AGAIKST. 
A.  —  General  SuUt. 

The  marine  policies  used  in  the  United  States  enamerate  the 
perils  against  which  they  insure.  These  are  usually  perils 
•374  "of  the  sea,  fire,  barratry,  theft,  robbery,  piracy,  capture, 
arrests,  and  deteotiona  Belore  cousiderlog  them  specifi- 
cally, aorae  remarks  should  be  made  of  the  general  responsibility 
of  iasurers,  and  the  limits  to  this  responsibility. 

The  insured  has  no  claim  for  any  loss  directly  caused  by  his 
own  personal  wrong-doing ;  for,  as  Fothier  expresses  it,  "  I  can- 
not validly  agree  with  any  one  that  he  should  charge  himself 
with  the  faults  that  I  shall  commit  "(s)  Some  question  may 
arise  when  the  wrong-doing  is  that  of  the  agents  of  the  insured. 
It  is  quite  certain  that  insurers  would  not  be,  on  general  prioci- 
ples,  liable  for  a  loss  which  was  caused  by  the  wrong-doing,  or 
by  the  mistake,  incapacity,  or  negligence  of  the  master  or  crew  em- 
ployed by  the  insured,  (a)  ^  It  is,  however,  equally  certain,  that 
many  if  not  most  maritime  losses  are  caused,  in  a  greater  or  less 
degree,  by  the  ignorance  or  carelessness  of  the  master  or  crew,  and 
that  the  insurers  are  held  in  such  cases.  It  seems  now  to  be  gen- 
erally considered,  in  England  and  in  this  country,  that  where  the 
loss  is  caused  by  a  peril  insured  against,  the  negligence  of  the 
master  or  crew  which  exposes  the  property  to  this  peril,  was  only 
the  remote  cause  of  the  loss,  and  therefore  does  not  destroy  the 

(f)  See  Emerigon,  c.  xlt.   i.  II.  S  I,         (a)  Bosetto  v.  Qantf,  II  C.  B.  176; 
Meredith  ed,  290 ;  Stidmore  b.  Desdoitj,     "= — '-  ■■    "• — -    ■   " — 
a  Johns.  Cos.  77  ;  GoiT  B.  Knox,  I  id.  337 ; 
Chandlet  u.  Worceater  Ins,  Co.  3  Ciuh. 
338.     Bnt  see  ThommoD    ir.   Hopper,  6 
Ellis  &  B.  937,  Ellia,  B.  &  E.  lOaS. 


'  Td  the  absence  of  fnind  or  design,  Degligeoce  or  miMKmdnct  of  the  master  will 
not  defeat  recatery  [or  ft  Johs,  proximalelj  caused  bj  a  peril  inBDTsd  against.  Orient 
Ins.  Co.  p  Adams,  123  U.  S.  G7.  See  also  Phanix  Ins.  Co,  v.  Erie  Transpoitation  Co. 
117  U.  S.  312,  325  ;  Itichelien,  4c.  Na».  Co.  r.  Boeton  Marine  Ins.  Co.  »6  Fed  Rep, 
596;  Northwest  Tnuisp,  Co.  i'.  Boston  Marine  Ins.  Co.  41  Fed,  Rep.  793,  796;  Etta- 
moor  S.  S,  Co.  a.  Union  Ins.  Co,  14  Fed.  Rep.  37  J.  Nor  does  the  fact  that  the  master 
of  a  vessel  took  passengera  on  board  without  a  cartiflcate,  therebj  iacarri^  a  HMntory 
penaltj,  make  the  vora^e  illenil  so  as  to  vitiate  a  policy  of  inaannce  e^cted  br  bet 
innocent  owner.  Dndgeon  i^.Tembroke,  L.  R.  9  Q.  B.  S87. 
484 


)vGoo<^lc 


CH.    Xm.j  or  THE  LAV  OF  KASINE  INSURANCE.  *  875 

liability  of  the  inBurere.  (an)  But  questiona  on  this  subject  are 
difficnlt,  and  tbe  cajses  are  very  numerous  and  inreconcilable.  (i) 
Undoubtedly  tbe  general  principle,  tbat  a  principal  is 
answerable  *  for  tbe  acts  of  bis  agent,  or  a  master  for  the  *  375 
sets  of  hia  servant,  only  where  the  acts  are  done  in  the 
actual  exercise  of  the  agency,  or  service,  would  have  some  appli- 
cation to  contracts  of  insurance.  Therefore  the  owner  would  not 
be  responsible  for  any  personal  crime  or  wrong-doing  committed 
by  an  agent  outside  of  his  agency,  nor  lose  his  claim  on  the 
insarers  for  a  loss  arising  from  it 

It  is  another  universal  rule  that  insurers  are  not  responsible 
for  losses  which  are  not  caused  by  extraordinary  risks ;  for  a 
vessel  is  not  seaworthy  which  cannot  safely  encounter  ordinary 
maritime  risks,  (c)  So  also  insurers  are  not  liable  for  ordinary 
leakage  or  breaki^e,  (cf)  or  wear  and  tear,  (e) 

It  is  another  rule,  that  insurers  are  not  liable  for  property 
destroyed  by  the  effect  of  its  own  inherent  deficiencies  or  ten- 
dencies, (/)  unless  these  tendencies  are  made  active  and  destruc- 
tive by  a  peril  insured  against.  Thus,  if  hemp,  which  was  dry 
when  laden,  be  afterwards  wet  by  a  peril  of  the  sea,  and  by  rea< 
son  of  such  wet  ferments,  or  rots,  or  burns,  the  insurers  would 
be  liable,  not  only  for  the  hemp,  (<;)  but  for  the  ship  or  cargo,  if 
desbroyed  by  the  burning  hemp. 

Jt  is  another  rule,  that  insurers  are  not  liable  for  a  loss  caused 
bj  a  violation  of  the  laws  of  the  country  where  the  insurance 
was  made,  even  if  they  expressly  agree  to  be  thus  liable ;  because 
such  a  contract  would  be  void  for  illegality.  (A)     Xor  are  they 

(no)  FhoBniz  Inf.  Co-  v.  Cochna,  91  tioni   were    railed,    first,    whether    the 

F^  143.  UDderwritore  were  liable  for  a  lou  occa- 

(fr)  Tbs  eatUei  caaee  learethe  qneMion  ^ooed  bj  the  barratr/  of  the  mailer  and 

in    »oiiie  doubt,  but  the  principle  feems  crew ;    tud,  •e«ond,   whether   thej  were 

w«ll  tettled  hy  the  Iftter  aothontiea,  that  liable  for  a  Icwb  occaeioned  br  the  negli- 

if  th«  lois  ii  canted  by  a  peril  [niared  genco  of  the  eaiae  peraonB.      There  aeems 

mgmiittt,  the  nnderwritera  an  liable,  al-  to  be  no  reason  why  the  aame  mle  should 

thioo^  the  remote  came  is  tbe  aecligiBiice  not  applv  to  both  clB»es  of  case*,  bnt  the 

of  tb«  maiter  and  crew,  whether  barratry  court  held  that  it  did  not. 

be     insured    against  or  not.    Walker  v.  (f)  Crofts  n.  Marshall,  7  Car.  &  P.  S9T;  ' 

MBitlaod.  9  B.  &  Aid.  171  ;  Shore  n.  Ren-  Bamewell  v.  Church,  1  Csines,  234;  Coles 

tall,   7  B.  &  C.  798 ;  Dixon  v.  Sadtoc,  5  v.  Mar.  Ins.  Co.  3  Wash.  C.  C.  IS9 ;  The 

M-  A  W*.  41S,  B  H.  &  W.  89S  ;  Redman  v.  Gnlnars,  4a  Fed  Rep.  S61. 

TViiMn,  14  M.  t  W.  478 ;  Waters  b.  Her-  (iJ)  Benecke,  Phil,  ed  443. 

chants  Ins.  Co.  1 1  Pet.  ai3 ;   Williams  r.  (eV  Fisk  v.  Commercial  Ins.  Co.  18  Lft. 

SsiKolk  Ins.  Co.  3  Snmner.  B76 ;  Nelson  77  ;  Coles  e.  Marine  Ins.  Co.  3  Wash.  C. 

V.  Suffolk  Ins.  Co.  SCnsh.  4M;  Perrin  v.  C.  ISS;  Dnpeyre  «.  Western  la*.  C.  S  Bob. 

Protection   Ins.  Co.  11   Ohio.  147.     The  La.  4a7. 

dinculty  arisee  in  detenniniDg  wbicli  is  </)  Emerigon,  c.  IS,  J  9,  Meredith  ed. 

thA    proximate    cause,  and    the  case   of  311. 

"Wmttira    n.    Merchants    Ins.    Co.    lupra,  (a)  Bojd  ti.  Dubois,  3  Camp,  133. 

■bows  tbe  diffleulty  of  riRhtt;  determin-  (h)  See  Gray  v.   Sims,  3  Wash.  C.  C. 

lug  this  qiiMti<»>.    In  that  case  two  qnes-  376;  Farmer  n.Legg,  7  T.  R.  186. 
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liable  for  violation  of  the  laws  of  a  foreign  country  respecting 
revenue  and  trade,  unless  there  be  evidence  from  the  policy 
itself,  or  from  notice  to  them,  or  knowledge  by  them,  that  it  was 
the  intention  of  the  insured  to  incur  this  periL  Then  they  are 
liable,  because  they  can  lawfully  make  such  a  contract,  if  they 
choose  to  do  80.(i)  Policies  often  contais  a  warranty  againat 
prohibited  trade.  (;') 

*  376       *  If  there  be  an  actual  violation  of  a  foreign  law  without 

the  knowledge  or  the  fault,  either  of  the  owner  or  his 
agents,  the  insurers  may  still  be  responsibl&  As  if  the  master 
and  crew  did  not  know,  and  bad  no  sufficient  means  of  knowing, 
that  a  blockade  existed,  or  that  laws  or  orders  had  been  made, 
of  which  their  ignorant  violation  had  subjected  the  ship  to 
seizure  and  condemnation.  (A) 

The  general  clause  "  all  other  perils*  is  added  in  our  Ameri- 
can policies,  but  it  is  restricted  in  its  extent  and  operation  to 
perils  of  a  like  kind  with  those  which  are  enumerated.  (/) '  If 
goods  are  damt^ed  by  actual  contact  with  sea-water,  the  under- 
writers are  certainly  liable ;  (m)  and  we  think  that  they  are 
equally  liable,  if  a  part  is  damaged  by  sea-water,  and  the  vapor 
and  gases  arising  from  it  injure  another  portion,  (n)^  nnless  the 
policy  contains  the  clause  that  the  underwriters  shall  be  exempt 

(i)  Polloclt  c.  Babcock,  6  Man.  334;  Ins.  Co.  I  Ddst,  1!>9  ;  Caldwell  k.  St.  LonU 

Lever  b.  Fletcher,   Park,  Ini.  913;   An-  Ina.  Co.   I   Lti.  An.  B5;  Perkius  v.  New 

drews  t.  Essex  Ini.  Co,  3  MaeoD,  IS.  Eorlaiid  Tna.  Co.  13  Mam.  314;  Frichette 

(j)  AodrewB  u.  Essex  Ins.  Co.  3  Ma-  r.  Stsu  Ina.  Co.  3  Bo*w.  1»0;   De  Pean 

tun,  17 ;  Richardson   b.  Maine   Ina.  Co.  6  b.  RaaatU,  1  Brev.  441 ;  Goix  r.  Knoz,  1 

Man.  lOS;    Pniker  E.  .lonea,  13  id.  1~3;  Johas.    337;    Skidmore   v.    Deedoity,    S 

Church  r.  Habbart,  2  Cnach,  S3S;  Hig-  Johns.  Gas.  77;  Marcj  f.  Snn  Ins.  Co.  11 

ginson  r.  Fomero}',  11  Man.  104.  I^.  An.  74S. 

£)  See  Wood  d.  New  England  Ins.  Co.  (m)  Baker  b.  Manof.  Ins.  Co.  IS  Grs7, 

an.  31 ;  Archibald  v.  Mercantile  Ins.  603 ;  14  Law  Reporter.  SOS ;  CogHwall  ». 

Co.  3  Pick.  70;  Parker  v.  Jones,  13  Man.  Ocean  Ins.  Co.  18  Ia.  U. 
173.  (n)  MontOTa    d.    London    Asa.    Co.    « 

II)  Cullen  t>.  Bntler,  5  M.  ft  8.461;  Exch.  451,  4  Kng.  L.  &  Eq.  500;  Baokia 

Phimp«D.  Barber,  BB.&  Aid.  161  ;Perrin  b.   Am.   Ins.  Co.   I   HaU,  G19.     Bnt  aee 

t.  Protection  Ins.  Co.  11  Ohio,  147 ;  EUerj  coBtra,  Baker  r.  Hannf.  ins.  Co.  19  Gray, 

V.  New  Knelaud  Ins.  Co,  8  Pick.  14;  De-  603  ;  14  Law  Rep.  203.      An  examination 

Ttinx  D.  J'Ansan,  9  Bine.  N,  C.  MS  ;   Bnt-  of  Che  papers  in  thii  case  makes  it  qnes- 

ler  i>.  Wildmau.  3  B.  &  Aid.  39S;  Jones  tionable  whether  the  court  decided  this 

V.  Nicholson,  10  Exch.  28;   Moses  i'.  Snn  poinC 

'  A  sudden  explosion  of  a  Hteamer's  boiler,  in  ordinarr  weather,  under  ordinary 

Eressura,  is  a  peril  insured  against  by  a  marine  poli^  in  the  ordinary  form.  West 
[idia,  &c.  Co.  V.  Home,  &c.  Ins.  Co.  6  Q,  B.  U.  SI.  Bat  not  damage  caused  by  th« 
closing  of  a  valve  either  negligently  or  accidentally  whereby  water  was  forced  into  and 
tplit  open  an  air  chamber.    Thames,  Sx.  Ins.  Co.  c.  Hamilton,  IS  App.  Cas.  4S4. 

*  But  not  for  a  lose  of  repntalion  to  one  part,  whereby  a  lese  price  is  obtained, 
caused  by  a  damage  by  sea-water  to  another  part,  giving  rise  to  a  snspicion  in  the  trade 
that  all  wsa  injnnd,    Cator  v.  Gteat  Western  lus.  Co.  L.  R.  S  C.  P.  553.    See  Govt  ». 
Boyleton  Ins.  Co.  107  Mut.  140.  — K. 
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from  loss  of  this  kmd,(o)  If  a  vessel  is  stranded  and  injary  is 
dcme  thereby,  thlB  is  a  loss  within  the  policy,  unless  it  happens 
in  the  usual  course  of  navigation,  as  where  a  vessel  is  destined  to 
a  tide  haibor,  where  she  expects  to  take  the  ground  when  the  tide 
ebb8.(p)^  Here  as  well  as  elsewhere  the  rule  of  eausa  proxima 
non  remota  comes  in  and  causes  difficulty.  Thus,  an  English  ves- 
sel bound  to  a  Confederate  port  in  the  late  war,  was  insured,  but 
warranted  against  "  all  consequences  from  hostilities. "  When 
she  reached  the  coast,  the  lights  had  been  extinguished  by  the 
Confederate  authorities,  aud  the  ship  stranded  on  the  coast  and 
was  lost  Nevertheless  the  insurers  were  held,  on  the  ground 
that  the  stranding  was  the  proximate  cause  of  the  loas.{pp)* 

If  a  ship  is  not  heard  from,  it  will  be  presumed  after  a  reason- 
able time  that  she  has  perished  by  a  peril  of  the  seas.  (3) 


"  R  —  0/  Fire  Gentrally.  •  377 

Fire  is  generally  mentioned  in  our  printed  policies  among  the 
risks  insured  against.'     If  stricken  out,  as  is  sometimes  done, 

(0)  I.«ftititch  E>.  St.  Iionia  Ina.  Co.  3  (m)  Itmidca  v.  UDiTenkl,  &«.  Itu.  Co. 

Im.  ad.  706.  14  C.  a.  {n.  a.)  2a». 

(;i)  MB^nacBDUenier,  lie  6.876;  (q)  GordoD   e.  Bowne,  1  Johni.  IM; 

Potter  r.  Suffolk  Iiu.  Co.  3  Sumner,  197.  Broini  f.  Neilaon,  1  Cainea,  935;  Puter- 

And  «Ten  theu  if  the  inJDrj  u  cuued  by  bod  v.  Blftck,  3  Afanh.  Iiu.  781 ;  KoeUr 

nticuiMl  Ma,  or  whether  the  oDderwritera  b.  K«ad,  6  B.  &  C.  19 ;  Green  v.  Brown,  S 

ue  liable.    Fletcher  c.  Inglis,  S  B.  &  Aid.  Btra.  1 1 99. 


,  n  m  porthole  nej^ligently  left 

Diibstened,  it  wai  held  that  tbe  inenren  were  liable  on  ■  policy  insuring  uaiDst 
damage  caused  by  "  improper  navig&tion  of  the  ship."  Cvmichael  v.  Liverpool,  £c. 
Aiaoc  19  Q.  B.  D.  S4X.  The  iniurer  wa*  lUo  held  liable  on  a  policy  inBoring  againat 
total  I0U  and  general  arerage  for  repair*  made  necenarj  hy  voluntary  stranding;,  the 
•xpenM  of  anch  repair*  being  the  sabject  of  genenl  avcriige.  Northwestern  Trsna. 
Co.  D.  CoDlineotal  Ina,  Co.  21  Fed.  Kep.  171,  Bat  injary  to  a  cargo  from  the  Minted 
condition  of  the  bold  is  not  covered  by  a  policy  ituunng  against  damage  to  goods 
from  "  improper  Davigntlon  "  and  excepting  loas  from  "  improper  atowage?'  Canada 
Shipping  Co.  D.  British,  &c.  Assoc  23  Q.  B.  D.  342.  Nor  i^a  there  be  recoTery  for 
loea  nanaed  by  unshipping  and  reshipping  a  cargo  while  the  ship  is  undergoing  at  bd 
intermediate  port  repairs  of  lajaries  caused  by  coUision.  on  a  policy  insuring  the 
Mno  against  damage  consoqaent  on  coUiaion.     Pink  b.  Fleming,  35  Q.  B.  I).  396. 

•  In  I)ndg«on  b.  Vembrohe,  3  App.  Caa.  384.  it  waa  htld.  that  if  a  Tassel  ia  lout  by 
leaaoD  of  nnseawortbinesa  during  a  storm,  the  proximate  cause  of  the  loss  waa  the 
perils  of  the  aea.  But  see  The  Gulnare,  43  Fed.  Kep.  861.  Id  Inman  Steamahip  Co. 
t.  Bischoff,  7  App.  Caa.  STO,  where  an  ordinary  marine  policy  of  insurance  was  effected 


bj  a  sbipovaer  ''on  freight  oDtsMnding,"  and,  the  ship  becoming  inefficient  through 
perils  ol  the  sea,  the  charteien  refused  to  pay  freight  thereafter,  under  a  provisiiiD 
allowin);  tbem  so  to  act  in  auch  case,  it  waa  held,  that  the  underwricer*  were  not  liable 
tor  the  pecnoiary  loas,  is  the  perils  of  the  aea  were  not  the  proximate  cause  of  sucb 
Icaa.  — K. 

*  This  will  not  cover  ipoDtaneons  combu«tion  owing  to  an  inberenC  defect.    PtotI- 
deDc^  &c  Ids.  Co.  v.  Adler,  69  Md.  161. 
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or,  we  think,  if  only  omitted,  it  is  not  &  peril  within  the 
policy,  (r)  If  the  ship  is  insured  ag&iast  fire,  and  is  bnnied  pur- 
posely by  the  master,  as  the  only  means  of  saving  her  from  cap- 
ture by  a  public  enemy,  the  insurers  are  responsible.  It  would 
be  his  duty  to  the  State  to  burn  her  under  such  circnmstances, 
nor  are  the  insurers  damaged  thereby  if  they  insure  against  cap- 
tare.  («)  If  they  do  not  insure  i^ainst  capture,  it  may  not  be 
certain  that  the  insurers  would  be  responsible. 

C.  —  Of  Collviion. 

Injury  by  collision  has  given  rise  to  a  peculiar  (Question  in  the 
law  of  insurance.  We  have  seen  in  the  chapter  on  the  Law  of 
Shipping,  that  if  a  vessel  colliding  with  another  is  in  fault,  she 
is  obliged  to  pay  for  the  damage  done  to  the  other  vessel ;  and 
that  where  the  two  colliding  are  equally  and  wholly  without 
fault,  the  loss  rests  where  it  falls.  But  that  exceptional  laws  in 
some  ports  divide  the  loss  between  the  vessels.  If  a  vessel  thus 
innocent  ia  but  slightly  injured,  but  is  obliged  to  pay  a  heavy 
sum  by  reason  of  this  rule  of  division,  are  the  insurers  liable  for 
the  amount  thus  paid,  as  for  a  loss  by  a  peril  of  the  sea  ?  It  has 
been  held  in  this  country,  that  they  were  so  liable ;  (t)  but  Eng- 
lish adjudication,  (u)  and  recent  decisions  in  this  country, 
would  lead  to  the  conclusion  that  the  insurers  are  only  liable  for 
the  damage  done  to  the  vessel  insured,  (y)  ^ 

D.  —  Of  Theft  or  Robbery. 

By  the  usual  phraseology  of  our  policies,  insurers  are  liable  for 
losses   arising  from  all  acts  which   amount   to  piracy  or 

•  878   robbery ;  (w)    *  whether     insurance    against    theft    would 

(r)  See  anit.  p.  *30T.  420.    See  Thompson  n.  RajnoldB,  7  EllU 

{()  Gordon  v.  RimmioKton,  I    Camp,    ft  B.  IT3. 
113 ;  EmerigoD,  Ins.  Meredith  ed.  3M.  {v)  Matthew*  v.   Howard   Idb.  Co.  1 

(0  Hale  D.  Washiagton  loi.  Co.  3  Kem.  0;  Gen.  Mnt.  Idb.Co.  n.  Sheiwood, 
Story,   176  ;  Peters  «.  Warren  Ins.  Co  3     1*  How.  351. 

Swmner,  389,  U  Pet.  99 ;  NeUon  d.  Snflotk  {to)  See  Naylor  i^.  Falmei,  8  Evch.  739 ; 
Ids.  Co.  8  Cnsh.  477  ;  MUthewB  v.  Haw-  Palmer  v.  Naylor,  10  Exch.  3SS;  Nee- 
ard  Ids.  Co.  13  Barb.  234 ;  Sherwood  t>.  bitt  v.  LoahiugtoD,  4  T.  R.  7Sa ;  De»B  c. 
Gen.  Mnt.  Ins.  Co.  1  Btatchf.  C.  C.  SSI.         Hornby,  3  EIlu  &  B.  ISO;  McCugo  v. 

(u)  De  VaoK  V.  Salvador,  4  A,  ft  E.     New  Oileani  Ins.  Co.  10  Bob.  La.  soa. 

1  Where  two  veeseU  were  injured  by  a  eolliglon  caoped  by  the  Degli||;ence  of  both. 
Id  which  case  the  law  dividea  the  whole  Ioh  between  the  two,  it  waa  held  that  there 
conld  be  no  recovery  by  the  owner  of  the  vessel  tnataining  the  greater  dainafce  on  a 

Klicy  insariog  against  liability  for  damage  done  to  another  veiiael,  the  only  liability 
lug  by  the  owner  of  the  vessel  snfferiag  the  lesser  damage  to  contrib'ote  to  ^e 
owner  of  the  other  a  safflcieat  snm  to  eqaaliie  the  loss.  Loadon,  &c.  Ina.  Co.  *. 
Grampian  a  S.  Co.  34  Q.  B.  D.  663. 
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make  the  insuiers  liable  for  a  loss  by  larceny  may  not  be  cer- 
tain ;  but  by  the  weight  ot  American  authority  they  would  be 
liable,  (x)  But  they  would  uot  be  liable  for  loss  by  theft  or  rob- 
bery without  violence  from  others  than  the  crew,  if  the  phrase 
'  assailiDg  Uiieves"  is  used,  and  that  is  now  not  uncommon,  (y) 

K  —Of  Barratry. 

As  to  the  meaning  of  this  word,  or  of  what  constitutes  this 
offence,  the  cases  are  in  conflicL  On  the  whole,  however,  we  are 
satisfied  that  three  essentials  are  necessary  to  constitute  barratry. 
It  must  be  a  wrongful  act  wrongfully  intended ;  (z)  it  must  be 
done  by  the  master  or  officers  or  crew ;  and  it  must  be  done 
against  the  owner,  (cc) 

If  done  by  the  command  or  connivance  of  the  owner,  (6)  or 
even  guaH  owner,  who  has  the  vessel  for  the  time  under  his  con- 
trol and  government,  (c)  or  by  a  master  who  is  sole  owner  of  the 
ship,  (d)  or  has  an  equitable  title  to  her,  it  is  not  barratry,  (e) 
Nor  is  it  so,  if  done  by  the  master  in  any  other  capacity, 
as  that  "  of  supercargo,  consignee,  or  factor,  (/)  But  an  •  379 
illegal  act  done  for  the  intended  benefit  of  the  master, 
without  his  desire  or  assent,  may  be  barratry,  because  they  who 
do  it  have  no  right  to  presume  his  assent  to  a  violation  of  law.  (g) 

(x)  Atlftotie    Ids    Co.   s.   Storrow.  5  not  to  warrant  the  luigiiage  med.    Tho 

I^jge,  S85  :  Am.  lna.Co.  u.  Btfan,  1  Hill,  learned  judge  seemed  to  prefer  Emeri- 

a,  26  Wend.  5S3.    See  also  De  Roths-  Kon's    definiCioD,   "actiog    without    due 

child  EF,  Royal   MaU  S.  P.  Co.  7  Eitch.  ^^-"' "^ " 

T3«.    Kent,  3  Comm.  303,  itstes  the  law 

to  b«,  that  an  iasnrer  ie  Dot  likbla  tor  a 

Iheft  by  ft  penoa  on  board  the  vetsel  and  Ward  v.  Wood.  13  Mwia.  539 ;  EverCh  c. 

belonriiig  to  it ;  and  he  has  been  followed  Hananln,  6  Taant,  375. 

br    Hanhall    d.    Nashrille    Ins.    Co.    1  Ic)  Pipon  d.  Cope,  1  Camp,  434. 

Hnmph.  99.  (d)  Taggard  n.  Loiiag,  IS  Mass.  336; 

(jr)  Th«  tonions  conversion  and  sals  Barry  ■>.  Uk  Ins.  Co.  11  Mart.  La.  630; 

of  insared  property  by  a  United   States  Marcardier    d.    Chesapeake    Ins.  Co.,  8 

codsdI  at  a  foreign  port,  under  color  of  Cranch,  SB.    But  it  seems,  that  a  captain 

Isfil  proceedioKS  and  claim  of  right,  are  who  is  a  part-owner  mar  commit  barratry 

HOC  a  loss  witbin  this  phrase,     nddock  against  his  other  part-owneni,  and  also 

V,  Commercial  Ins.  Co.  a  AUen,  93.  against  a  charterer.    Jonee  b,  Nicholson, 

(t)  Se«  poit,  a.  {b).  10  Exch.  38;  Stroog  d.  Martin,  1   Dunl. 

(a)  In  many  cases  barratry  is  defined  Bell  &  M.  1S45.     But  see  amira,  WUson 

to  he  a  fnud.  cbeaC.  or  trick  on  the  part  v.  Geo.  Ins.  Co.  la  Cush.  360. 
of  the  captain  against  the  interest  of  tbe         (e)  Barry  v.  La.  Ins,  Co.  1 1  Mart.  La. 

owners.    See    Knight    u.   Cambridge,    1  630. 

Stia.  981 ;  Phyn  d.  Roysl  Encb.  Ah.  Co.         (/)  Emerigon,  c  la,  s.  3,  Meredith  ed. 

7  T.  R.  505;   Lockver  v.  Offley,  I  T,  R.  2B6.     But  if  the  act  is  done  in  his  cl^ia- 

351 ;  Wilcocks  e.  L'nion  Ins.  Co.  3  Binn.  city  ot  master,  it  is  barratroas,  altbODgh 

574;  Stosa  n.  National  Ins.  Co.  19  l*ick.  be  may   fill  other    offices.    Kendrick  t>. 

31.    In  PatapsTo  Ins.  Ca  v.  Coulter,  8  DelaBeld,  3  Caines,  67 ;  Cook  n.  Comm. 

Pet.  S33,  many  of  these  caws  were  exam-  Ins.  Co.  11  Johns.  40;  Earla  ».  Bowcioft, 

ined    by  Mr.   Jostice  Joiium,  and   the  S  East,  140. 

points  on  which  they  turned  were  shown         (g)  Earle  b.  Rowcroft,  8  East,  196. 
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Policies  frequently  provide  that  the  insareis  do  not  insure 
against  barratry,  if  the  insured  be  owner  of  the  ship,  {k)  ^  The 
reason  of  the  provision  is  this.  The  master  is  appointed  and 
employed  by  the  owner  and  is  his  (^nt ;  and  the  crew  are  ap- 
pointed by  him  and  are  his  servants.  An  insurance  against 
barratry,  therefore,  where  the  insured  is  owner  of  the  ship, 
would  insure  him  against  the  acts  of  his  own  agent  or  servants. 
Such  a  provision,  therefore,  limits  the  insurance  against  barratry 
to  a  loss  or  injury  of  a  cargo  which  is  not  owned  by  the  owner 
of  the  Bhip.(i) 

The  policy  of  the  law  and  obvious  justice  demand  that  the 
owner  and  his  master  shall  use  care  and  diligence  to  prevent  any 
misconduct  of  the  crew;  and  if  due  care  was  wanting  and  might 
have  prevented  that  misconduct,  insurers  are  not  liable  for  a  loss 
caused  by  it^} 

F.  —  0/  Capture. 

The  nsnal  phrase  is  '  against  all  captures  at  sea,  or  arrests, 
restraints  or  detentions  of  all  kings,  princes,  and  people,  '(k) ' 
The  word  "  illegal'  or  '  unlawful"  is  sometimes  inserted  before 
captures.  "Capture"  is  distinguished  from  "  arrest"  or  "deten- 
tion;' capture  being  a  seizure  with  intent  to  keep,  {I)  while 
arrest  or  detention  is  a  taking  with  intent  to  return  what 

•  380    is  *  taken,  (m)  aa  by  an  embargo,  (w)  or  blockade,  (o)  or  a 

stopping  for  search. (y)*    "People'  means  the  supreme 
power  of  a  country,  whatever  that  may  be.  (g) 

(A)  Pandiie  e.  Sun  Ids.  Co.  6  La.  Ad,  eU  n.  Hide,  B  EUis  S.  B.  60T ;  Black  b. 

696.  Marine Ini.  Co.  II  Johns.  S87. 

(0  Brown  v.  Union  Ini.  Co.  i  TH.y,  1.  (m)  Sm  Olicera  b.  Union  Iiu.  Co.  3 

Ij)  PipoD  i>.  Cope,  I  Camp.  434.    See  Wbeat.  183  ,  Oraen  v.  Tonng,  3  Silk.  444 ; 

Elton   t>.  Brogden,   S   Stra.   1364.    Also  Mamfoid  e.  Phcenii  Lib.  Co.   7  Johiw. 

ant«,  p.  •374.  449. 

(it)  Leyj  r.   Merrill,  4    Greenl.  ISO ,  (■•)  Rotch  s.  Edie,  6  T.  R.  413. 

Lee   c.   Boardman,  3  Mass.  338;  Rhine-  (o)  Olifera  d.  Union  Inn.  Co.  3  Wbetf. 

lander  v.  Ids.  Co.  of  Fenn.  4  Cranch,  a9 ;  183 ;  Wibun  e   DDited  tni.  Co.  14  JoIum. 

Powell  D.  Hvde.  5  EIUh  &  B.  607 ;  Oliven  3ST;  KichardaoD    v.   Maine   Id*.  Co.    6 

r.  Union  Ins.  Co.  3  Wheat.  tSS;  Botch  r.  Man.  103. 

Edie,  6  T.  R.  413 ;  Odlin  v.  lot.  Co.  of  Ip)  I  Magen,   67. 

Penn.3  Wwh.  C,  C.313;  Ogdenv.N.  T.  (a)  SimpaoD   b.  Charluton    Ini.    Co. 

Id«.  Co.  10  Johns.  177.  DndW,  S.  C.  SS9 ;  Neabitt  n.  Lnshinglon, 

(/)  Emerigon,  Meredith  ed.  430  ;  Pow-  4  T.  K.  783. 

1  That  the  offence  of  barratry  mar  properlj  be  iiunired  against,  aee  AtklnMn  v. 
Great  Western  IiiB.  Co.  6S  14.  Y.  533,  m  which  the  aothoritieB  npon  tbe  qneMion  aa 
to  what  coDStitntes  barratry  are  collated  and  discnssed.  —  K. 

i  If  a  policy  eKi«pts  captDre  and  seizure,  and  thevenel  iiseiied  in  ■mnggling  goods 
into  ■  foreign  port  becnnse  of  the  master's  banatiy,  the  Ion  is  dae  to  the  seiiure,  and 
not  to  the  Wratrv,  and  the  insurer  is  not  liable  for  expenses  incurred  in  leeoTering 
the  veBsel.     Cory'v.  Hurr.  8  Q,  B.  n.  313  ;  9  Q.  B.  D.  463.  —  K. 

>  Ora«ege.     Kodocanachi  t.  Elliott,  L.  K.  SC.  P.  649iS  C.  P.  MS.  — E. 
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If  the  legality  of  the  seizure  determineB  the  liability  of  the 
insurers,  this  legality  must  be  determined  by  the  government  of 
the  coQutry  to  which  the  vessel  belongs,  because  it  may  recoguize 
or  not  recognize  the  right  of  the  seizing  power  to  make  the 
seizure,  (r) 

G-.  —  Of  General  Average. 

What  constitutes  a  claim  of  general  average  has  been  fully  con- 
sidered in  the  chapter  on  contracts  of  shipping.  But  this  claim 
may  be  placed  among  the  risks  against  which  insurance  is  made, 
because  if  the  property  insured  be  itself  uninjured,  but  owes  its 
safety  to  the  sacrifice  of  other  property  for  which  it  makes  con- 
tribution by  way  of  general  average,  this  contribution  is  unques- 
tionably a  loss  within  the  policy. 

So  if  insurers  pay  for  a  loss  on  the  sacrificed  property,  they 
acquire  by  this  payment  all  the  right  which  the  owner  of  the 
property  sacrificed  has  to  claim  contribution.  Usually,  in  prac- 
tice,  the  insured  whose  property  is  sacrificed  claims  and  receives 
the  contribution  to  which  he  is  entitled,  and  then  claims  of  the 
insurers  only  the  balance.  But  it  seems  now  to  be  settled,  that 
the  insured  may  claim  of  the  insurers  his  whole  loss  by  sacrifice, 
and  transfer  to  them  his  claim  for  contribution ;  and  the  right  to 
do  this  might  be  important  to  the  insured,  if  the  contributors 
were  insolvent  or  inaccessible,  (s) 

Insurers  are  liable  for  a  general  average,  when  they  insure 
against  that  peril  or  loss  to  avert  which  the  sacrifice  was  made ; 
for  a  loss  by  contribution  is  regarded  as  a  loss  by  that 
very  •  periL  Thus,  if  a  cargo  be  insured  with  the  exeep-  •  381 
tion  of  war  risks,  and  the  ship  and  cargo  are  captured  and 
liberated  by  expense  or  payment,  the  cargo  pays  its  share ;  but 
the  insurers  are  not  liable,  because  the  loss  thus  sustained  is  a 
loss  by  the  excepted  war  risk.  So  it  would  be  if  the  contribution 
were  for  a  loss  caused  by  fire,  or  any  other  risk,  and  this  were  an 
excepted  risk. 

In  the  section  upon  total  loss,  we  shall  see,  that  in  this  coun- 
try a  loss  of  more  than  fifty  per  cent  of  value  makes  a  construc- 
tive total  loss.  If  the  insured  loses  by  a  sacrifice  more  than  fifty 
per  cent,  and  has  a  claim  for  contribution  which  would  reduce 
his  loss  below  fifty  per  cent.,  he  may  still  make  this  a  construc- 

(r)  Wiltianuti.  Suffolk  Ins.  Co.  3  Sam-  196 1  WatKin  v.  Hariue  Iiu.  Co.  T  Johin. 
Mr,  aro.  13  Pet.  41S.  63 ;   I^id  v    Neptane  Ina.  Co.  10  Giay, 

(t)  liaggraUk    v.    Church,    1    Caiues,     136;  Amoijr  v.  Jodm,  6  Mub  aiS. 
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tive  total  loss,  transferring  to  the  iosurerB  bj  abandonment  his 
claim  for  coDtributioo.  (j) 

These  rules  would  not  apply  to  an  insured  who  owned  the 
property  lost,  and  also  other  property,  which,  because  saved,  must 
contribute  to  himself  for  the  loss,  tor  he  must  first  allow  for  this 
contribution  from  himself,  and  claim  of  the  ineuied  only  for  the 
balance,  (u) 

U.—Of  Salvage. 

Of  the  general  law  of  maritime  salvage  we  have  fully  treated 
in  the  Law  of  Shipping.     It  does  not  eeem  necessary  to  add  more 

this  place,  than  that  salvage  claims  are  among  the  risks  which 
insurers  cover  by  insuranoft  For  if  property  which  is  wholly 
uninjured  was  liable  to  destruction  by  a  maritime  peril,  and  was 
saved  by  salvors  who  are  paid  for  their  service  out  of  the  pro- 
ceeds, the  insurers  are  liable  to  the  owners  for  such  payment. 


*382  •SECTION  IX. 

OF  TOTAL  LOSS. 
A.  —  0/ Actual  Total  Lost. 

The  property  insured  may  be  totally  lost,  in  fact  This  hap- 
pens only  when  a  ship  is  never  heard  from,  or  is  wholly  destroyed 
by  fire,  or  submerged  beneath  the  water.  Even  in  these  cases,  it 
is  not  ancommoQ  for  parts  which  may  have  an  actual  value,  to 
be  cast  on  shore  or  found  floating.  Such  a  case,  however,  would 
be  called  a  case  of  actual  total  loss,  with  salvage,  (v) 

If  a  vessel  be  abandoned  by  her  officers  and  crew  on  the  ocean, 
without  sufficient  cause,  which  in  such  case  the  assured  must 
prove,  it  might  be  a  total  loss  to  him,  but  the  insurers  would  not 

(t)  Moseatr.  Col.  lor  Co.  6  Johns.  319;  r.NeirEnglandlDg.Co  laCnsh.  9U.  The 

Forbea   v.  Mtmnf.   loi.  Co.   I   Gray,  371.  word  salvage  has  been  deflned  to  meui  "  A 

S«e  contra,  Lapsley  v.  PleaaanU,  4  Blnn.  part  or  ramimQt  of   the  anbject    inrored 

502.  which  Burviies   a  total    luas.^'      The   in- 

(u)  Potter  B,  PiovidencB  Ins.  Co.  A  inrare  are  not,  therefore,  entitled  to  prop- 
Mason,  298 ;  Jumel  t>.  Marine  Ina.  Co,  7  art;  as  ealvage,  which  was  severed  from 
Johns.  41S.  Bhe  voj^iee  hf  their  conunt,  before  the 

(i)  See  Roox  r.  Salvador,  3  Bine   N.  loes   tooii    place.      Matoal    ha.    Co,    v. 

C.  266 ;  HnRg  u.  Anpista  Ins.  Co.  7  How,  Monro,  7  Gr»j,  MG. 
605 ;  Momt;  v.  Hatch,  6  Mail.  465 ;  Tndta 
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be  responsible  for  it  Bat  if  a  Teseel  was  so  wreelced  or  injured 
that  it  could  not  have  been  brought  into  pott,  the  insurers  are 
liable  as  for  a  total  loss,  althot^h  she  continued  to  float,  and  the 
master  and  crew  abandoned  her  without  any  immediat«  danger  or 
necessi^.  (w) 

R  —  Of  GonstTuctive  Total  Loss,  and  of  Abandonment. 

Where  the  vessel  or  cargo  is  lost,  but  a  valuable  part  remains 
in  the  owner's  hands,  or  comes  to  him  afterwards,  either  by  sal- 
vors, or  by  a  restoration  of  seized  property,  this  cannot  be  called 
an  actual  total  loss.  Formerly,  it  was  the  practice  to  adjust  it 
as  a  partial  loss,  the  insured  giving  the  insurers  credit  for  what- 
ever thus  came  into  their  possession.  It  was  found,  however, 
to  be  more  convenient,  and  on  the  whole  more  just  to 
•  treat  it  as  a  total  loss ;  and  to  consider  all  the  property  *  383 
recovered  as  belonging  to  the  insurers,  (x)  This  is  now 
the  usual  practice.  Such  a  loss  is  called  a  constructive  total 
lose,  or  a  technical  total  Ices. 

The  property  saved  does  not,  however,  belong  to  the  insurers, 
unless  they  pay  for  a  total  loss,  or  unless  the  owner  transferred  it 
to  thein.(^)  This  transfer  the  owner  makes,  by  what  is  called 
in  insurance  law  an  Abandonment  And  when  he  has  a  right  to 
make  this  abandonment,  and  makes  it  at  the  right  time  and  in 
the  right  way,  he  thereby  chaises  an  actual  partial  loss  into  a 
constructive  total  loss. 

No  one  topic  of  the  law  of  insurance  has  been  more  fertile  of 
difficult  questions,  than  the  law  o£  abandonment  These  ques- 
tions are,  in  general.  When  has  the  insured  the  right  of  abandon- 
ment? In  what  way  must  he  exercise  this  right?  What  is  the 
effect  of  abandonment  ?  and  What  is  the  effect  of  withholding 
abandonment  ? 

The  policy  sometimes  provides  that  there  shall  be  no  abandon- 
ment This  would  be  intended,  undoubtedly,  to  prevent  a  partial 
loss  from  being  made  a  constructive  total  loss,  and  would  proba- 

(v)  Wnlkw  V.  Protection  Ins.  Co.  M  v.    Ifeilnin,   10  Ea«,   3«.    But  ue  tho 

Mfc317.  remarkn  of  Slorv.S..   !a    Paste  r.   Mer- 

(x)  Thare  is  a  difference  of  opinion  u  chantg  Ins.  Ca  SMamn,  38. 

to  the  expediency  of  Bxtendlne  the  right  (jl  The  ineured  may  alwaTS  withhold 

of  ftbkudonment.      Some  Batboricies  are  an  BnaDdonmenC  it  he  chooMM,  and  have 

Id   faror  of  remraininR  the  right.     See  his  lo«  adituted  as  a  partial  Iom  merely. 

Mitchell  B.  Edia,  1  T.  B.  6ISj  Dabloii  ir.  Smith  o,   Manaf,   Ins.   Co.   7   Mat.  4M  , 

Ombu  Ini.  Co.  16  Pick.  308;  Bainbrldge  Hamilton  >.  HendM,  9  Bnrr,  1311. 

498 


)vGoo<^lc 


*  S84  THE  LAW  OP  CONTRACTS.  [BOOE  ID. 

bly  have  the  same  effect  as  if  the  policy  expressly  provided  that 
there  should  be  no  conatnictive  total  loss,  (z) ' 

Much  more  frequently  the  phrase  ia  '  against  total  loss  only. ' 
This,  or  any  equivalent  language,  would,  ot  course,  exclude  all 
liability  for  a  partial  lusa.  The  qiiestioD  still  remains,  however, 
whether  the  phrase  "  total  loss, '  thus  used,  means  only  actual 
total  loss,  or  includes  coostmctive  total  loss.  We  are  disposed  to 
think  that  the  better  reasons  and  the  weight  of  authority  would 
exclude  from  such  a  policy  a  conetmctive  total  1ob&  It  has  not 
however,  been  always  so  held,  (a) 

*  384        *  As  the  purpose  and  effect  of  abandonment  are  to  make 

a  legal  transfer  to  the  insurers  of  the  property  abandoned, 
no  person  can  make  this  abandonment  if  he  never  had  the  power 
to  make  this  transfer,  or  if  at  the  time  of  abandonment  he  had 
lost  this  power  by  his  own  voluntary  act;  or  by  a  peril  not 
insured  t^ainsL  (b)  This  exception  does  not  apply  where  the 
ship  is  lost  by  a  sale  from  necessity,  (c)  And  if  a  wrecked  ship 
be  abandoned,  and  after  the  abandonment  the  master  sells  the 
ship,  the  sale  will  be  considered  as  a  sale  of  the  property  of  the 
underwriters,  the  master  then  being  and  acting  as  their  agent 
from    necessity,  (d) 

It  is  always  best,  and  is  always  usual,  when  a  claim  is  made 
for  a  total  loss,  to  make  an  abandonment  It  may  not  be  neces- 
sary, however,  to  make  one  where  a  wrecked  ship  ceases  to  be  a 

(i)  See  Barney  v.  Haiyluid  Ini.  Co.  eonld  neover  toi  a  conitnictive  total  loes. 

5  HaniB  &  J.  139.  And  id  Kettell  v.  Alliance  Ini.  Co.   10 

(a)  Until  qniM   rocently  the   aathor-  Gta^,  144,  where  iniDnuce  wu  effected 

itiei  have  almoeC  naiformlj  held  tbst  the  on  tin  platea,  "  partia]  Iubi  excepted,"  the 

wordi  "total  ioM  only,"  or  "partial  lou  ume  rale  wuapplied.    We conaider theae 

excepted,"   or   any   eimilar   pbiaae,   ex-  caseB  m  directly  opposed  to  the  carrent  of 

rinded    a   conMrnctlTe    total    lOM.      See  authority  lu  thii  coantrr.     [Kettell  v.  Al- 

Cockinfc    V.     Fraiier,     Park,    Ins.     ISl  ;  liance  int.  Co.  wm  fuUowed  in  Mayo  v. 

Tbompson  v.  Koyal   Exch.  Ah.  Co.   16  India  MuL  Ins.  Co.  1S3  H*b«.  171.]      For 

Eut.  314 ;  Navone  v.  Haddon.  9  C.  B.  30;  a  fall  diitcowlon  of  this  qoeetion,  see  S 

HoKK  u.  Anznita  Ins.  Co.  7  How.  S9S;  FarKms,  Mar.  Law,  aS8,  note  a. 
Morean  ».  u!  S.  Ins.  Co.  1  WbeM.  219;         {b)  Uigginson  v.   Ball,  13  Mats.  98; 

Biayi  c.  CheMpeake  Ins.  Co.  7  Cranch,  Rice  r.  Homer,  19  Man.  aso;  Oordon  c. 

*lb;  SaltoB  I'.  Ocesa  Ins.  Co.  li  Johns.  Haw.    Ins.    Co.   a   Pick.  549;    Smith   c. 

US;    Humphreja    v.  Union    Ins.   Co.   S  Colambia  Ins.  Co.  1 7  Pa.  293 ;   Bidwell  r. 

UasoD,  429;  Dep«7Bter  «.  Snn  Ins.  Co.  Korth  Western  Ins.  Co.  19  N.  Y.   179; 

17  Barb.  306,  19  N.  Y.  273;  WiUiams  v.  WiUiwos  w.  Smitli,  S  Caine^  13;  AUen  e. 

Keonebec  Ins.  Co.  31  Me.  4el ;   Robinson  CommeKlal  Ins.  Cb.  I  Gray,  154. 
r.  Commonwealth  Ins.  Co.  3  Samner,  !20;         M  See  pott,  note  (p). 
Hnrray  n.  Hatch,  6  Mass.  46S  ;  Buchanan         [d)  Center   e.    American   Ina.  Co.   T 

r.  Ucean  Ins.  Co.  6  Cowen,  331.    Id  Heeb.  Cowen,  564 ;  Ruckman  u.  Merchaota  Ins. 

tier  V.  Eagle  Ins.  Co.  lOOray,  131,  where  Co.   5   Dner,   SG9;    Bryant  v    Common- 

a  Teasel  wu  insured  a^init  "total  torn  wealth  Ins.  Co.  6  Pick.  131. 
only,"  the  coott  heid,   that  the  insured 

>  That  the  power  of  abandonment  will  not  be  taken  from  the  insared  withont  ex 
press  words,  was  declared  In  Forwood  v.  No.  Walea  Ins.  Co.  9  Q.  B.  D.  73a.  —  K. 
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ship,  and  becomes,  to  ase  a  phrase,  of  Lord  Tenterden,  "  a  mere 
coDgeriea  of  planks ;  '  (e)  or  if  the  ship  has  oot  been  heard  from 
for  a  sufficiently  long  time.  (/) 

Where  the  property  insured  has  passed  from  the  persons  in- 
snred,  by  a  sale  made  Docessary  by  a  peril  insured  against,  it  may 
be  that  no  abandoDment  is  necessary  to  found  a  claim  for  a  total 
loss.  But  upon  the  question  whether  a  sale  will,  in  any  case, 
Cake  the  place  of  and  have  the  effect  of  an  abandonment,  and 
thus  found  a  claim  for  a  total  lose  which  would  not  have  ex- 
isted had  there  been  no  sale,  the  cases  are  numerous  *  aud  *  385 
quite  irreconcilable,  (y)  If  the  assured  abandon  the  sal- 
vage  or  proceeds,  they  belong  at  once  to  the  insurers,  and  are 
afterwards  at  their  risk ;  if  no  abandonment  is  made,  the  salvage 
remains  at  the  risk  of  the  insured,  and  he  must  account  for  it  {h) 

The  amount  of  the  injury  must  determine  whether  a  partial 
loss  may  be  made  by  abandonment  a  constructive  total  loss.  At 
first  it  was  held,  that  this  could  be  done  only  when  the  ship  had 
received  so  much  injury,  that  it  could  not  be  recovered  or  re- 
paired, without  costing  more  than  she  would  then  be  worth. 
And  recent  decisions  would  indicate  that  this  is  even  now  the 
rale   in   England,  (i) 

It  is  not  so,  however,  in  this  conntry.  A  rule,  first  introduced 
on  the  continent  of  Europe,  has  become  very  generally  established 
here.  This  rule  is,  that  if  more  than  half  the  property  insured 
be  lost  by  a  peril  insured  against,  or  if  it  be  thereby  damaged  to 
more  than  half  its  value,  the  loss  may  be  made  a  constructive 
total  loss  by  abandonment.  (/)     The  rule  applies  in  this  country 

(e)  Cunbridfre  n.  Andertoo,  a  B,  &  C.  valne  of  the  tmmI  whea  tepaiied,  a  vie 
ESI  i  Rmnkio  d.  Pottet,  L.  B.  S  H.  L.  S3,      withont  tn  abandoDment  hu  been  held 

(f)  Gmdoa  u.  Bawna,  S  Johns.  ISO.         InsafBcient.     Smith  v.  Mftnof.   Idb.   Co. 
{gi  See  Ronx  n.  SalT(4or,  3  Bing^  N.     7  Met.  US.     Where  the  expeose  imnld 

C.  HC ;   Cambridge  c.  Anderton,  9  B.  &  exceed  the  T&lae  Then   repttired,  and  a 

C.  691 :  Fleming  d.  Smith,  I   H.  L.  Caa.  sale  U  made,  an  abandoniDent  iMa  been 

513 :  Gardner  d.  Salvador,  1  Mood;  &  R.  Uld  not   neceuaiy.      Bollard   d.   Roger 

IIB;    Knight   B.  Faith,   IS    Q.   B.    M9;  WiUianu  Ina.  Co.  t   Cnrtii,  C.  C.  148. 

Irriug  V.  Hanniug,  1  H.  L.  Cas.  £BT,  B  C.  See  conlra.  Am.   Ida.   Co.  a.  Francia,  9 

B  391 ,   Potter  e.  Rankin,  L.  R.  B  H.  L.  Barr,  390.    And  eea  Oreelj  t>.  Tremont 

83.    la  thii  conntrj  it  is  httd  in  Kveral  Idb.  Co.  9  Cnih.  115. 

ouee,  that  there  need  be  no  abaodonment  (h)  Smith  v.  Manof.  Ina.  Co,  7  Met. 

in  ewe  of  a  sale  hj  neceaiiCy.    Fuller  v.  US;    Ronx  v.  Salvador,  3   Bing.  N.  0. 

Kennebec  Ins.   Co.  31   Me.3S5;    Prince  966. 

V    Ocean  In*.  Co.   40  Me.  481 ;  Mntnal  (i)  Mom  e.  Smith,  9  C.  B.  94;   Fleio- 

Safety  lu.   Co.   v    Cohen,  3   Gill,  459;  ing  d.  Smith.  1  H,  L.  Caa.  913;   Iivlog  v. 

Gordon   e    Uaa*.   In*.  Co.  3   Pick.  S49 ;  Manning,  1   H.  L.  Caa.  967,  304,  6  C.  B. 

Howland   o.   India  Mntnal   Ina.  Co.  131  391. 

Mm*.  939,  9S4.     See  dirta,  bIm),  in  Onok  (j)    Depejiter    v.    Col.    In*.    Co.    9 

■>.  Commonwealth  Ins.  Co.  91  Pick   464;  Cainea,  85;  Allen  a.  Commercial  Ine.  Co. 

PaUpKo   Ina.   Co.  v.   Sonthgate,  3   Pet.  1   Orar,   194;    Saarei  b.   San  Mnt.  Ins. 

823 ;  Ward  u.  Peck,  18  How.  969.    If  the  Co.  S  Sandf.  4Sa ;  Wood  i:  Lincoln  Ina. 

•KpeoM  of  rejMin  would  not  exceed  tha  Co.  G  Msm.  489 ;   Coolidge  v.  QloooeMw 
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to  ship  aad  goods,  but  not,  we  think,  to  freight     Nor  does  it 

prevent  r  claim  foi  total  lose  in  cases  of  irreparsble  damage, 

though  of   less  amount;  for  where    the  repairs  are    imposaible, 

from  the  place  or  other  clrcumstaDces,  and  the  ship  is  not 

•  386  at  a  port  of  destination,  the  master  may  sell  the  ship  *  from 

necessity,  (k)  But  it  may  be  doubted,  if  a  ship  can  be  aban- 
doned which  has  arrived  at  a  port  of  destination,  although  repairs 
made  necessary  by  perils  insured  against  would  cost  more  than 
half  her  value.  (0 

In  the  section  on  partial  loss,  we  shall  consider  whether  the 
rule  of  deduction  "  one  third  off,  new  for  old, "  can  be  applied  to 
determine  the  right  of  abandonment 

Upon  the  question,  whether  the  valuation  in  a  valued  policy 
is  to  be  regarded  in  estimating  a  Sfty  per  cent  loss,  the  authori- 
ties are  not  only  irreconcilable  but  balanced.  We  think  the 
better  reasons  would  exclude  this  valuation,  and  require  that  the 
estimate  be  made  upon  the  actual  value,  (m) 

The  premium  should  not  be  included,  (n)  nor  the  wages  and 

provisions  of  a  crew  during  detention,  or  while  they  are  employed 

in  making  the  repairs,  (o)  nor  the  fees  of  surveyors,  (;i)  or  other 

similar   expenses.     But  salvage  payment,  {q)   or  general 

•  387  average  contribution,  would  be  included,  (r)    *  The  insured 


Merch&ntH  Id«.  Co.  3  MasoD.  Ti;  Am.  Ina.  chiueCM    the    valaation     U    conclmive. 

Co.  V.  OgdBU,  20  Wead.  300.    The  coot  Debloii  r.  Ocean  lua.  Co.  16  Pick.  313; 

miut  exceed   fifty  per  cent.    Fiedler   n.  Winn  v.  Col.  Ins.  Co.  13  Pick.  S79;    Hall 

Hew  York  Idb.  Co.  6  Dner.  ass.  v   Ocean  Ins,  Co.  21  Pick.  472 ;   Allen  v. 

(it)  Rncknwn    v.   Meixhante  Idb.   Co.  Commercial   Ins.  Co.   1   Cnj,   154.     See 

9  Duet,  343;   Allen  r.  Commercial  Sat.  also  Am.  Ins.  Co.  n.  Center,  4  Wend.  45; 

Co.  I   Gnij,  158;    WtlliamB  d.  Smith,  3  Am.   Iiui.  Co.  v.  ngden,  30  Wend.  287. 

Gaines,  13.    If  the  veBeel  ia  at  a  port  of  Whether  the  valnatiun  ia  to  be  coosidered 

deMiQBtioD  Chie  rale  doee  not  apply,  be.  when  the  qnestion  ia  whether  it  would  be 

came  the  owner  is  obliged    to   fomUh  worth  while  to  repair,  lee  Irving  n,  Man- 

fonds  at  anch  a  place.    Am.  Ins.  Co.  b.  ning.  I  H.  L.  Caa.  387;   Allen  v,  Sagrae, 

OgdeD,  SO  Wend.  287  ;  Allen  «.  Commei-  6B.&.  C.  561 ;    Orrok  c.  Commonwealth 

dal  loi.  Co.  1  Gmy,  194.  Ids.  Co.  21   Pick.  496 ;   Hyde  t>.  La.  loa. 

CI  Peiant    v.    National    Jna.    Co.    IS  Co.  14  Mart.  La.  410. 
Wend.   453 ;    Pamge    v.   Dale,  3  Johns.         (nj  Brooks  v.  Oriental  Ins.  Co.  7  Pick. 

Cas.   1.16.      See  Scottish   Mac.  Ins.   Co.  299;   Orrok  t>.  Commonwealth    Im.    Co. 

e.   Turner.  4   H.   L.   Cas.  813.  Dote,   20  21  Pick.  456;  Loaiaville  Ins.  Co.  c.  Bland, 

Eng.  L.  &  Eq.  37.    But  see  Stewart  v.  9  Dana,  143. 
Greenock    Mar,   Ins.   Co.   3   H.   L.   Cas.  (o)  See  post. 

159 ;  Peters  b.  Phcenix  Ins.  Co.  3  S.  *  R.         (p)  Fiotfler   t>.   New  York  Ins.  Co.  6 

SS;   Balston  v.  Uoion  Ins.  Co.  4  Binn.  Doer,   282;    Hall  v.  Ocean   los.  Co.  SI 

886.  lick.  47S,  478. 

(m)  The  valuation  was  aet  aside,  and  (7)  Bradlie  v.  Maryland  Ina.   Co.  IS 

the  valDB  at  the  time  of  the  loss  taken,  in  Pet,  378. 

Poele  B.  Merchants  Ini,  Co.  3  Mason,  S7;         (r)  Peiant   r.    National    Ins.    Co,    15 

Bradlie  u.  Maryland  Ina.  Co.  1 2  Pet.  378 ;  Wend.    433.      In    Mavachnietts,   owing 

Marine  Dock  &  Mat,  Ina.  Co.  v.  Good-  probably  to  this  danse  making  the  rt^t 

mao,  4  Am.  Law  Beg.  481 ;   Fotilolue  i:  to  abandon  depead  upon  the  1cm  amoiuit- 
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has  a  right  to  have  the  damage  done  by  the  peril  insured  against, 
thoroaghlj  repaired,  and  the  fact  that  the  vessel  can  be  ren- 
dered seaworthy  at  an  expense  less  than  fifty  per  cent  is  not 
enough  to  prevent  an  abandonment  (>)  If  repaired  in  fact,  the 
actual  expense  of  making  the  repair  is  to  be  taken ;  unless  the 
ship  could  have  been  temporarily  repaired  at  that  place  for  a 
slight  cost,  80  as  to  enable  her  to  go  in  safety  to  a  port  of  repair, 
and  there  be  fully  repaired  with  a  material  saving  of  cost  on  the  • 
whole.  (0  Far  then  it  would  be  the  duty  of  the  insured  to  make 
this  saving,  and  he  could  charge  the  underwriters,  not  only  the 
cost  of  the  temporary  repairs,  bat  the  expense  of  going  to  the 
place  of  full  repair  ;(u)  and  he  cannot  charge  the  underwriters 
with  the  loss  of  a  saving  which  he  ought  to  have  made,  and  must 
therefore  allow  them  whatever  might  have  thus  been  saved. 

It  would  seem,  though  it  may  not  be  certain,  that  the  insurers 
have  a  right  to  take  a  ship  abandoned  to  them,  and  repair  her 
and  return  her  to  the  insured,  if  in  perfectly  good  condition ;  (f ) 
and  it  is  said,  that  if  in  making  this  repair  they  incur  expenses 
which  the  insured  could  not  have  recovered  of  them  under  the 
policy,  they  may  recover  these  from  the  assured,  (w)  If  the  mas- 
ter actually  begins  repairs  before  the  abandonment  is  made,  it  is 
held,  that  the  abandonment  is  not  valid.  («) 

The  fifty  per  cent  rule,  and  the  law  of  abandonment  gen- 
erally, apply  to  the  cargo  as  well  as  the  ship.  It  is  obvious, 
however,  that  there  may  be  a  total  loss  of  the  ship  but  not  of 

ing  to  fiftf  per  cent,  irhen  adjosted  u  ft  I^k.  90;   EUicott  v.  AllUnce  Ins.  Co.  14 

putial  Ims,  it  a  held,  thM  tho««  ch&cgM  Gi»;,  318. 

which  an  properlj  the  «abject  o[  naenl         (d)  This  ii  so  Md  in   MawAchiuettB. 

kT«i*ge  coDtnbtition  are  not  to  ba  cod-  Wood  s.   Lincoln  Iob.  Co.  fl  MaM.  479; 

aidend,  in  making  up  the  fifty  per  cent.  Commonwealth     Iiu.    Co.    e.   Chase.   SO 

Onok  c.  Commonwealth  loa.  do.  31  Pick.  Pick.   147 ;    Reynolda  v.  Oceaa  lua.  Co. 

45e  i  EUicott  V.  Alliance  Ins.  Co.  U  GraT,  i'i  Pick.  191.    See  alw,  Marine  1>oi;k  & 

SIS;   Gnelj  a.  Tremoiit  Jns,  Co,  9  Cnih.  Hnc  log.  Co.  b,  Goodman,  4  Am.  Law 

415      See  also  Fiedler  r.  New  York  InL  Reg.  481.     See  eonlra,  Peele  v.  Meichanta 

Co.  6  Doer,  283.    In  reepect  to  the  cargo  In*.  Ca  3  Muon.  S7 ;    Cia.  Ina.  Co.  r. 

it  has  been  htld,  that  goods  loet  by  jetti-  Bakcwell,  4   B.  Mon.  Ml ;   Rnckman  v. 

•on  maj  properly  be  taken  into  the  eati-  Herchanta  In>.  Co.  3  Dner,  369 ;    Glon- 

mate  in  making  up  the  imonDt  of  more  cester  Ina.  Co.  c.  Yonnger,  2  Cnitls,  C.  C. 

tban   fifty  per  cent.     Forbea   d.   Manof.  33a.     It  has  been  kdd,  that  if  the  inwirer 

lua.  Co.  I  Gray,  3T1.  repairs   he  mn«t  do  so  in  a  reasonable 

(<)  Lincoln  s.  Hope  In*.  Co.  8  Gray,  time.    Peele  r.  SaSolk  Ins.  Co.  7  IHck. 

»■  254  ;  Reynolds  r.  Ocean  Ins.  Co.  IS  Pick. 

m  Center  e.  Am.  Ins  Co.  7  Cow.  S64,  191. 
4    Wend.  4i ;   Onok   v.  Commonwealth  (is)  Commonwealth  Ins.  Co.  v.  Chase, 

Ins.  Co.  31  ^k.  496 ;    Hall  r.  FianUia  SO  Pick.  14S. 

In*.  Co.  9  Pick.  468.    Bnt  see  Sanrei  v.  (i)  Hnmphrevs  v.  Uoion   Ins.   Co.  3 

8do  Ina.  Co.  S  Sandf.  48S.  MaMa,  4!9;    Dickey  v.  Am.  Ins.  Co.  3 


(k)  UdcoIii  v.  Hope  Ins.  Co.  S  Orar,    Wend.  6S8;    Depau  v.  Ocean    Ina.   Co. 

.    So,  of  the  expense  of  raising  a  snb-    S  Cow.  63.    See  Kitchie  tr.  U.  S.  Ina.  Co- 

'""^ed  TCMel  and  taking  her  into  a  port    S  f   "  "   — 

'epairs.    Sewall  v.  U.  S.  Ina.  Co.  II 

VOL.  H.  32 
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*  388   '  the  cargo,  or  a  total  loss  of  the  cargo  but  not  of  the  ebip. 

And  in  our  chapter  on  contracta  of  shipping,  we  have  cod* 
eideied  the  duty  and  power  of  the  master  in  respect  to  the  cargo, 
when  the  ship  is  wrecked. 

If  any  part  of  the  goods  insured  arrives  in  safety  at  its  port  of 
destination,  we  think  the  rule  of  fifty  per  cent  does  not  apply  to 
it  Thus,  if  a  stranded  ship  is  saved  by  a  jettison  of  sixty  per 
■cent  of  the  cargo,  and  forty  per  cent  arrives  safely  at  its  desti- 
nation, this  partial  loss  cannot  be  made  total  by  abandonment 
Nor  can  a  loss  of  a  part  of  the  goods,  however  large,  the  reaidae 
being  saved  and  arriving  uninjured,  be  made  a  constructive  total 
loss  by  abandonment  (y)  It  seems  now  to  be  well  settled  in  this 
country,  that  if  memorandum  articles  arrive  at  the  port  of  desti- 
nation, and  then  and  there  exist  tn  specie,  the  underwriters  are 
not  liable  as  for  a  total  loss,  whatever  may  be  their  condition  or 
loss  of  value,  (z) '  But  if  the  goods  reach  an  intermediate  port 
in  such  condition  that,  although  existing  in  specie,  there  is  no 
reasonable  hope  of  their  being  carried  forward  safely  and  reaching 
in  specie  their  port  of  destination,  it  is  both  the  right  and  the 
duty  of  the  master  to  sell  them,  if  they  are  Btill  salable,  and  thus 
obtain  whatever  value  may  remain  to  them ;  and  the  assured  may 
recover  as  for  a  total  loss,  (a)  And  if  the  goods  are  in  such  a 
condition  at  the  intermediate  port  that  they  cannot  be  carried 
forward  consistently  with  the  health  of  the  crew  and  the  safety 
of  the  vessel,  the  loss  is  considered  as  total.  (6)  If  the  ship  or 
cargo  be  released  from  capture  by  a  compromise  of  more  than 

(g)  ForbM  V.  Mannf.  Ins,  Ca  I  Gnr,  (Skinner  c.  Weat«ni  Ins.  Co.  wpra),  h»<« 

971  ;  Seton  d.  DelawKre  Ina.  Co.  S  Waah.  been  httd  to  exist  in  tpeae.    But  if  metd; 

C.  C.  17i>.    Bnt  tee  Mosea  d.  Colnmbian  the  wheeli  of  a  chariot  remain,  the  chariot 

Ini.  Co.  B  Johna  S19.  no  longer  exiati  I'a  ipacie.    Jndah  s.  Ban- 

(i)  Morean  v.  United  StatM  Ins.  Co.  dal,  2  CainM,  Caa.  as4. 
1  Wheat.  113,  3  Wash.  C.  C.  2S6  ;  Brooke         (□)  Bee  Anuuamendi  v.  Loniaiana  Ids. 

F.  La.  State  Ins.  Co.  IS  Mart  La.  SSI  j  Co.  S  La.  43! ;  Williams  d.  Kenoebee  Ina. 

Skinner  b.  Western  Ins.  Co.  10  La.  173;  Co.  31   Maine,  4BS ;  Poole  c.  Protectioa 

RobinBon   v.   Commonwealth  Ins.   Co.  3  Ina.  Co.  14  Conn.  47 ;  Kobinson  v.  Com- 

Samner,  234.    Bat  see  Majo  it.  India  Ma-  monwealth  Jus.  Co.  3  Snmner.  320 ;  Hngg 

tual  Ins.  Co.  ISE  Mass.  172.    In  reapBct  v.  Aiwnata  Ina.  Co.  7  Hov.  59S;  Tndur  c. 

to  what  is  an  existence  in  ipecie,  it  liaa  Now  Endand  Ina.  Co.  li  Cash.  954. 
been  held,  that  the  Talae  of  the  article  hM         (b)  Hagg  v.  Aiupsta  In*.  Co.  7  How. 

nothing  to  do  irlth  itH  existence  in  xjMcie.  59S;   Williams  e.  Senoebec  Job.  Co.  31 

Thns  Hsh,  ChuaKh  absalntely  spoiled  (Cock-  Maine,  4S9  ;  Po<de  n.  Protection  Ina  Co. 

ing  V.  Praxer,  Park,  Ina  HI),  and  com  14  Conn.  47  ;  De  PerRer  v.  Rod  Ib*.  Co. 

which  was  pntrid  (Neilson  v.  Col.  Ina.  Co.  19  N.  Y.  S7S. 
8  Cainea,  10B>,aDd  pork  which  was  loaatad 
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half  the  *  value,  this  may  be  made  by  abandonment  a  oon-  *  389 
Btrnctive  total  lo89.(c) 

Freight  is  totally  lost  when  there  is  a  total  loss  of  ship  and 
cargo,  {d)  or  oE  the  cai^o  alone ;  (e)  and  it  has  been  held,  that 
the  constructive  total  loss  of  the  ship  carries  with  it  the  loss  of 
freight,  and  that  the  assured  by  abandoDing  can  recover  as  fur  a 
total  loss.  (/)  But  this  seems  opposed  to  well-settled  principles 
of  insurance  law.(^)  And  it  has  been  held,  that  a  loss  of  goods 
of  over  fifty  per  cenL  at  the  port  of  departure,  does  not  authorize 
the  assured  to  abandoa  and  recover  a  total  loss  of  freight  (A) 
If  the  goods  remain  in  specie,  and  are  so  delivered  to  the  con- 
signee, whatever  may  be  their  deterioration,  there  ia  no  loss  what- 
ever of  freight-.  And  if  a  ship  arrive  at  an  intermediate  port, 
or  return  to  the  port  of  shipment,  damaged,  but  capable  of  re- 
pair, and  may  be  made  capable,  by  repair,  of  carrying  the  goods 
to  the  port  of  destination,  and  so  earning  the  freight,  the  owner, 
who  is  insured  on  his  freight,  cannot  abandon  it,  and  claim 
as  for  a  total  loss,  bj  reason  of  the  expense  or  delay  of  such 
repair,  (t) 

*  If  the  ship  be  abandoned,  and  thereby  become  the   *  390 
property  of  the  insurers,  and  afterwards  earn  freight,  the 
insurers  on  freight  take  by  abandonmeDt  the  freight  earned  before 

(e)  VandBDhenTel  v.  TJuited  Idi.  Co.  1  Shipton  e.  Thornton,  9  A.  &  E.  3I« ;  Ila«- 

Johos,  406;  Clariuon  r.  FhoeDix  Ins.  Co.  etto  o.  Gurney,  II  C.  B.  IT6,     In  Thwing 

9  id.  1 ;  Waddell  b.  CDlumbian  Ini.  Co.  10  v.  Wuhinnon  Im.  Co.  10  Grav,  443,  it 

iiL  61.  wu  coDiidered  chat,  in  Rnch  a  cue  the 

(if)  Idle  t>.  Rojal  Exchange  An.  Co.  B  master  ceased  to  b«  the  agent  of  the  ehip, 

Tannt.  755.  and  bectutie  the  af^nt  of  the  shippeni,  and 

S)  See  cases  ir/to.  it  wu  intimMed,  that  the  cases  might  be 

'')  See  Thwing  tr.  Wuh.  Ina.  Co.  10  raconciled  on  the  thaorj  that  the  ihip- 

Uray,  443;    Am.  Ids.   Co.  v.  Center,  4  owneni  might  ratif;  the  arts  of  the  master, 

Wend.  45.  and  treat  Mm  w  theiragent.    But  we  are 

(;)  In  the  flnt  place,  it  may  be  necea-  at  a  Ion  to  see  how  the  ihip-ovnert  cah 

saty  10  mate,  that  the  fact  that  the  ship  is  adopt  the  acts  of  theagent  ot  thesliippers 

insnred  and  b«in|{  conatructivel;  lust,  the  to  the  disadvantage  ot  the  latter.     If  the 

height  passed  to  the  abandonees  of  the  master  can  send  on  the  fnoodn,  and  fails  to 

ship,  doea  not  necosarily  carry  with  it  a  do  to,  the  insurera  on  freight  should  not 

total  loss  of  freight,  for  as  between  the  be  liaMe,    See  Bradhurst  v.  Col.  Ins.  Co. 

patties  the  qnestion  is  to  be  treated  as  if  9  Johns.   IT ;  Hugg  v  Aagnsta  Ins.  Co. 

the  ship  were  oninsnred.    Scottish  Ins.  Co.  T  How.  609. 

r.  Tnmer.  4  H.  L.  Css.  31!,  n.,  more  fully         {h)  Lord  k.  Neptnne  Ins.  Co.  10  Gray, 

reported  SO  Eng.  L.  &  Ec|.  24;  Lord  u.  109. 

Keptnne  Ins.  Co.  10  Gray.  lOP.jer  Shaa,  (i)  Jordan  f.  Warren  Ins.  Co.  I  Story, 

C  J. ,  Fiedler  v.  New  York  Ins.  Co.  6  84a ;  SaJtos  v.  Ocean  Inn.  Co.  14  Johns. 

Uner,  383.     See  confra,  Coolidge  v.  Glon-  138 :  Clarlt  v.  Massachnsetts  Ins.  Co.  % 

tester  Ins.  Co.  15  Maan   341.     Ws  hara  Pick.  104;  Mordy  p.  Jones,  4  B.  £C.  394; 

alieadT  teen,  that  if  the  vessel  is  at  an  in-  Herbert    t>.   HalleR,  3  Johns.   Gas.    93  ; 

termeaiate  port,  and  the  master,  although  M'Gaw  r.  Ocean  Ins.  Co.  S3  Pick.  409 ; 

he  cannot  send  the  goods  on  in  his  own  Lord  n,  Neptune  Ins.  Co.  10  Gray,  109; 

T^wl,  am  procnre  another,  it  is  his  duty  Griswold  d.  N.  Y.  Ins.  Co.  1  Juhnd.  3Ce ; 

to  do  K>.     u  this  is  done  it  Is  considered  Ogden   v.  GeiL   Hut.   Ins.   Co.  S   Dner, 

as  dooB  under  the  onginal  conliact.    See  S04. 
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the  abandonment,  and  the  insurers  on  the  ship  take  the  freight 
earned  after  the  abandonment  (/) 

It  may  be  true,  theoretically,  that  profits  (k)  and  commis- 
sions (0  may  be  abandoned ;  but  we  can  hardly  see  in  practice 
how  such  an  abandonment  can  be  operativa 


C.  — ffow  and  when  Abandonment  should  be  made. 

It  may  be  enough  to  say  on  this  point,  that  it  must  be  definite 
and  unequivocal  ;  and  it  must  amount  to  an  absolute  abandon- 
ment and  transfer  to  the  insurers,  of  all  interest  and  property  in 
the  subject-matter  remaining  in  the  insured,  (m)  It  should  state 
why  the  abandonment  is  made,  and  the  cause  so  stated  should  be 
a  peril  within  the  policy,  (n)  The  word  "  abandon  '  should  be 
used,  (o)  but  may  not  be  necessary ;  nor  is  it  strictly  necessary 
that  it  be  in  writing  (j?)  though  it  usually  is  and  always  should 
be.  And  the  demand  of  a  total  loss  may  itself  be  an  abandon- 
ment, when  the  terms  of  the  demand  and  the  circumstances  of 
the  case  make  this  the  plain  and  certain  meaning  of  the 
demand,  (q) 

The  insured  may  abandon  the  ship  when  the  voy^  is  broken 
up,  and  the  ship  taken  from  the  master's  control,  by  a 
*  391  peril  insured  *  against  (r)  But  abandonment  is  not  justi- 
fied at  once  and  necessarily,  by  any  loss,  not  even  wreck, 
or  foundering,  or  capture,  if  circumstances  render  recovery  prob- 
able ;  fur  then  it  is  the  duty  of  the  master  to  use  all  means  of 


JohnB.  Cu.  377.  S  id,  443 :  Leavenwonh  (o)  P&rmeier   i-.   Todlmiiter,   I  Cunp. 

i".  IWafield,  1  CainM",   573:  Simonds   v.  541. 

Union  ln».  Co.  I  Wash.  C.  C.  443.  (p)  Ses  Read   c.  Bonhun,  3  Brod.  & 

(it)  Abbott  V.  Sebor,  3  Johna.  Css.  39  ;  B.  UT  ;   PttUpsco  Ids.  Co.  v.  Sonthgate, 

T»oiniB  •-.  Shaw,  2  id,  36 ;  Henrickson  v.  5  Pet.  622 ;  Cronsillat  c.  Ball,  3  Teatee, 

Margetsnn,  2  East,  549,  note.  37B  ;   Parinetei    v.  Todhnnter,   I   Camp. 

{!)  New  York  Ini.  Co.  e.  RobintOD,  I  Ml. 
Johns.  616.  (f)  Se«  Caased;  v.  Lonisiana  State  Ins. 

(n)  Patapsco   Ids.   Co.   c  SoathgaM,  Co.  IS  Mart.  La,  451;  Patapsro  Idb.  Co. 

5  Pet.  604;  Fuller  B.  M'Call,    1   Yeates,  u.  Sonthsata,  5  Pet.  60t ;  Patmeter  u.  Tod- 

464.  hunter,  I  Camp.  S41  ;  ThwiniF  B.  Washing- 

(n)  This  rale  is  so  stated  In  WTetal  ton  Ins.  Co.  10  Gray,  443;  Watson  t>.  Ins. 

CBMS.     Hazard  i>.  New  F.dkUhiI  Ids.  Co.  Co.  of  ti.  A.  1   Binn.  47 ;  Martin  e.  Cro- 

1  Sumner,  21S;  Pierce  u.  (keao  Ins.  Co.  katt,  It  East.  465;  Mumj  p.  Hatch,  6 

18  Pick.  63;  Ballard  v.  Roger  Williams  Mass.  478;  Pierce  v.  Ocean  Ins.  Co.  IS 

Ins.  Co.  1  Curtis,  C,  C.  1 52 ;  McConochie  Pick.  93. 

V.  Sun   Ins.  Co.   3   Boaw    99.     But  see         (r)  See  Peele  v.  Merchants  Ins.  Co.  3 

Macy  11.  Whaling  lus.   Co.  9   Met.  354;  Mason,  65;  McConochie  v.  Sun  lua.  Co. 

Heebner  v.  Eagle  Ins,  Cu.  10  Giny,  131 ;  3  Buaw.  99. 
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lecovery ;  and  until  they  are  used  and  fail,  the  right  to  abandon 
does  not  exist  (s) ' 

It  is  au  important  rule,  that,  as  soon  as  the  insured  receives 
trustworthy  intelligence  justitylDg  his  abandonment,  he  cannot 
delay,  but  must  abandon  at  once,  or  he  will  be  held  to  have 
waived  his  right  to  abandon  and  to  have  lost  that  right,  (f) 

The  reasons  for  this  rule  are,  that  the  insured  has  no  right  to 
delay  until  he  can  ascertain  whether  it  is  for  his  interest  to  aban- 
don, and  the  insurers  have  a  right  to  be  enabled  to  make  at  once 
the  utmost  advantage  of  all  that  abandonment  would  transfer  to 
them.' 

But  abandonment  should  not  be  made  on  mere  conjecture  or 
possibility,  nor  on  general  rumor  and  belief,  unless  circumslancea 
made  this  extremely  probable ;  nor  on  actual  information  not 
worthy  of  credit  (u)  And  in  such  cases  the  insured  may  wait  a 
reasonable  time  for  authentic  information,  {v) 

Where  there  is  actual  total  loss,  as  there  need  he  no  abandon- 
ment, delay  in  making  it  has  no  effect 

D.  —  0/  Acceptance  of  Abandonment. 

If  insurers  accept  an  abandonment  properly  made,  they  are 
bound  thereby,  and  an  acceptance  waives  all  objections  to  a  want 
of  formality,  (w) 

(t)  Boater   e.  Chmapeaktt   Ina.   Co.  3  Ins.   Co.   10  Oiaj,  443 ;    Kaltenbuh   n. 

GiU  A  J.  450 ;  Wood  I'.  LincolD  Int.  Co.  HackeDiie,  3  C.  P.  D.  467. 
6  Man.  4T9  ;  Patrick  v.  Commercial  Int.         (u)  Mnir  d.  Uoited  Ini.  Co.  1  Cainn, 

Co  11  Johns.  9  ;  Howltmd  t>.  Marine  Ins.  49 ;  Boalef  u.  Chewpeiike  Ins.  Co.  3  Gill 

Co.  a  Cranch,  C.  C.  474 ;  Sewall  d.  U.  6.  &  J.  4fiO ;  Bainbridge  c  Neitsan,  1  Camp. 

Jiu.  Co.  11   Pick.  90;  Ellicon  n.  Alliance  !37,  10  East,  341. 

Ids.  Co.  l4Gra;,31B.  (o)  GanlDer  b.  Colambian  Idb.  Co.  3 

(()  AUwood  D.    Ueneksn,    Park,   Idb.  Cranch,  C.  C.  SSO;  Dnncui  o.  Koch.  J.  B. 

139;    Rooz  c.  Salvador,  3  Bing.  N.  C.  Wallace,  45. 

MI ;    Teasdale  n.  Charleaton   Idb.  Co.  2         (ur)  Smith  n.  Bobertson,  3  Dow,  4Sa. 
Brev.  isa     See  Thwing  v.  WashiDgtOD 

>  Od  the  other  hand,* "  if  the  facta  preoeDt  a  ease  of  extreme  hazard  and  of  proba- 
ble expeDae.  exceeding  half  the  tbIdb  of  the  ship,  the  iosured  may  abandoo,  tnongh 
it  thoold  happen  that  she  was  atterwarda  recovered  at  a  less  expense  "  3  Kent. 
('Dm.  831.  cited  aod  followed  in  Orient  Idb.  Co.  t>.  Adanu.  123  U.  S  6T,  76.  See  also 
Wallace  b.  Thaaiea,  &c  Ina,  Co.  33  Fed.  Rep.  6S ;  HaU  n.  Ocean  Ids.  Co.  37  Fed.  Rep. 
371. 

■  In  YoQDg  V.  Union  Ins.  Co,  34  Fed.  Rep.  379,  SS3,  the  conrt  said :  "  It  is  farther 
uged  that  the  insored  is  chargeable  with  DDieasoaable  deln;  la  giving  his  notice  of 
abODdonmeDt,  —  the  diHaster  to  the  schooner  having  occnrred  In  November  and  the 
notice  of  aboadonment  oot  hariog  been  given  nntil  the  seventh  of  March  following ; 
bnt  t  do  not  see,  nnder  the  peculiar  facts  in  this  case,  how  this  delay  can  have  worked 
any  iojnrj  to  the  inBnrcr,  and  if  it  did  not,  it  aeeniB  to  me  It  shonld  not  in  any  way 
impair  or  affect  the  rights  of  the  insured  in  the  premiseB."  Bat  in  Howland  ir.  India 
Mntul  Itw.  Co,  131  Moss.  339,  3&7,  the  conrt  held  that  a  delay  of  two  months  after 
Dotiee  of  Iom  preclnded  abondonmeat,  and  added,  "  that  they  [the  iDsnrers]  were  not 
prejndiced  by  the  pluntiS's  delay  does  not  excnse  him  from  the  dntj  of  making  on 
abandonment  seasonably."    Citing  Hellen  v.  Louisiana  Ins.  Co.  IS  Martin  [n.  ».]  S6S. 
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The  acceptance  may  be  constructive ;  and  insurers  were  held 
where  the  vessel  was  abandoned  and  they  took  possession  and 
held  it  for  a  considerable  time,  although  the  insured  had  no 
right  to  abandon,  (unr) 

But  the  insurers  neither  need  accept  nor  refuse ;  for,  whether 
tbey  refuse  or  are  only  silent,  the  insured  possesses  what- 
*392  ever  'rights  or  remedies  the  abandonment  would  give 
him.  (x)  Even  where  insurers  expressly  refuse  to  accept, 
if  they  exercise  the  right  and  power  of  property  over  the  salvage, 
this  will  be  held  to  be  the  equivalent  of  auceptance.  (y)  If  with- 
out acceptance,  and  even  without  abandonment,  insurers  pay  a 
total  loss,  the  salvage  belongs  to  them. 

Whenever  salvage  belongs  to  the  insurers,  tbey  take  it  with 
the  incumbrance  of  any  charge  or  lien,  caused  by  a  peril  against 
which  they  insure;  as,  for  example,  the  charges  and  expenses 
incurred  in  saving  the  property.  But  charges  or  liens  on  the 
salvage,  springing  from  perils  not  insured  against,  the  insured 
must  discharge,  or  repay  to  the  insurers  if  they  discharge 
them,  (z) 

After  abandonment,  the  property  thereby  transferred  is  at 
the  risk  of  the  insurers,  who  are  now  the  owners,  and  they  are 
chargeable  as  such  for  any  further  expenses  in  relation  to 
it  (a) 


E.  —  0/  Jievocation  of  Abandonment. 

If  the  insurers  accept  an  abandonment  either  expressly  or  by 
implication,  the  transfer  becomes  irrevocable,  unless  revoked  by 
mutual  consent  But  either  party  may  waive  the  rights  acquired 
by  it.  If,  however,  the  insurers  refuse  to  accept  the  abandon- 
ment, it  may  be  revoked  at  any  time  before  they  change  their 
minds  and  accept  it ;  and  if  the  insurers  are  silent  in  respect  to 
an  abandonment,  it  may  be  revoked  at  any  time  before  tbey 
either  by  word  or  by  act  indicate  their  acceptance. 

An  interference  of  the  owner  with  the  property  abandoned,  or 
bis  disposition  of  it,  would  not  amount  to  a  revocation,  or  a 

(unc)  Cdp«Uq  n.  Ina.  Co.  9  Wsa  461.  Co.  I  Johnt.  M5,  3  Johu.  SSI ;  TheUnsOD 

(x)  Feele    v.    Merchants    Ids.    Co.    3  r.  Fletcher,  1  £ip.  T3. 

Masou,  81  J  Badger  d  Ocean  Idh.  Co.  33  is)  fiee  cases,  aMt. 

Fick.  347.   But  aee  Hudwn  v.  Harrison,  (a)  See  Hammond  v.  Essex  Ina  Co.  4 

3  Brod.  &  B.  97.  Mobod,  196;  M'Bride  v.  Harioe  Ids.  Co.  7 

(jl)  Peele   v.    Meichanla    Ins.    Co.    3  Johns.  431 ;  Tbe  Natcbei,  43  Fed.  R«p. 

Mason,  Bl ;  Badger  r.  Ocean  Ins.  Co.  23  169. 
tick.  347.     See  Griswold  v.  ».   Y.  Ina. 
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waiver  of  bis  rights,  if  bis  interference  were  sucb  and  tbe  cir- 
cumstances were  sucb,  aa  to  indicate  that  he  therein  acted  as  the 
agent  of  tbe  insurers,  (i) 


•SECTION  X.  «393 

OF  pabhal  loss. 
A.  —  WTuit  constitutes  a  Partial  Loss. 

Every  loss  is  a  partial  loss  which  is  less  than'  a  total  loss, 
either  actual  or  constructive. 

The  phrase  "  particular  average"  is  frequently  used,  as  the 
equivalent  of  '  partial  loss. ' 

An  essential  principle  of  all  insurance  is,  that  the  insured 
shall  be  indemnified,  and  only  indtimnifibd,  for  any  loss  which  he 
may  sustain  under  tbe  policy.  If  a  new  vessel  ia  badly  injured 
in  rigging,  sails,  or  hull,  and  ia  afterwards  repaired  as  thoroughly 
aa  may  be  at  tbe  expense  of  the  insurers,  the  owner  certainly 
gains  nothing ;  but  loses  a  little,  for  a  repaired  ship  can  hardly 
be  made  quite  equal  to  a  new  on&  But  if  the  spars,  the  sails, 
tbe  rigging,  or  the  sheathing,  are  nearly  worn  out,  and  then 
repairs  are  made  necessary  by  an  injury  within  the  policy,  these 
repairs  cannot  be  made  with  equally  old  materials,  for  they  must 
always  be  new  and  of  good  quality.  By  such  repairs,  it  is  obvi- 
ous that  the  owner  gains  the  whole  difference  in  value  between 
worn-out  materials  and  new  materials.  It  follows,  therefore, 
that  the  condition  of  the  old  muterials  which  are  replaced  by 
new,  must  determine  whether  and  how  much  the  owner  gains  or 
loses  in  any  case.  For  tbe  purpose  of  indemnifying  the  owner, 
without  a  minute  inquiry  into  the  particular  circumstances  of 
each  case,  American  usage  and  law  have  now  settled  on  a 
rule,  which,  being  applied  to  all  cases,  on  the  whole  works 
justice,  although  in  any  one  case  it  may  be  inaccurate.  This 
rule  is  commonly  expressed  as  that  of  "  one-third  off,  new  for 
old.  *     It   means,    that   the   insurers   shall   pay  tor  any  partial 

(ft)  Ftee  Broim  r.  Smith,  1  Dow.  P.  C.     1   Caines,  S9S;   W&lden  a.  Fhceniz  Idel 
U9 ;  Cmtlett  v.  Paciflc  Lii  Co.  1  Wend.     Co.  9  Johiu.  SIO. 
B61,  1  Paine,  C.  C  594 ;  Abbott  v.  Broome, 
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lo&B  on  the  ship,  two-thirds  of  the  whole  espense  of  mak- 
*  391    ing  the  repaire  thoroughly  and  with  new  materials ;  *  and 

of  couise  the  owner  pays  or  loses  the  remaining  third.  (<;)* 
Whether  a  loss  shall  be  adji^sted  under  this  rule,  where  by 
auch  adjustment  and  the  consequent  deduction  it  will  fall  below 
fifty  per  cenL ,  and  thereby  not  be  convertible  into  constractive 
total  lo3»  by  abandonment,  is  not  certain.  We  think  the  weight 
of  authotity  and  of  reason  requires,  either  that  this  third  should 
not  be  deducted  from  the  amount  of  repairs,  or  if  deducted  from 
the  repairs  that  it  ahould  be  deducted  from  the  value  of  the  ship, 
which  would  be  the  same  thing  in  effect.  Then,  if  the  loss  were 
more  than  fifty  per  cent ,  before  any  deduction,  there  might  be 
an  abandonment  (cO  Insurers  of  coarse  contend  against  this 
view,  and  now  many  policies  contain  a  clause  to  the  efiect,  that 
the  insured  shall  not  abandon  for  amonut  of  damage  merely, 
unless  when  adjusted  as  a  partial  loss  it  exceeds  half  the  amount 
insured.  Such  a  clause  settles  the  question,  and  the  effect  of  it 
is,  that  there  can  be  no  abandonment  making  a  constructive  total 
loss  for  damage  merely,  unless  this  damage  amounts  to  more 
than  three-fouiths  of  the  amount  insured,  (e) 

B.  —  How  the  Cost  of  Repairs  is  estimated. 

All  the  rules  applied  in  estimating  the  cost  of  repairs  are  not 
entirely  settled,  although  thti  most  important  ones  may  be. 

The  repairs  and  the  new  work  are  to  conform  in  material  and 
style  to  the  original  character  of  the  8hip.(/)  And  the  third  is 
deducted  from  the  wages  of  labor  as  well  as  from  all  the  mate- 
rials, (y)  So  it  is  deducted,  according  to  prevailing  authori- 
ties, from  the  extraordinary  expense  of  raising  funds,  from  dock- 

(e)  See  cases  infra.  (t)  Sad)  »  clause   is  inserted  in  the 

(a)  Depuj  I.',  llniteil  Tn«.  Co.  3  Johns.  HaasschnBetM    policies,    bet    when    the 

Cas.  IBS;  Peele  v.   Herchants  Ins.  Co.  3  qnestion   hai    ariseii.    the   deciaioD  that 

Maaon,  73 ;  Bradlie  u.  Am.  las.  Cu.  IS  the    deduc^on    ia   to   be   made  has  pn>- 

Pet.  3TS.    See  centra,   Smilh   v.  Bell,  a  ceeded  as  much  od  general  principle*  and 

Gaines,  Caa.  153;  Peiant  d.  National  Ina  nsage  as    on    an;  effect  given  to  thia 

Co.  IB  Wend.  ^S^;  Fiedler  r.  N.  Y.  lug,  clause. 

Co.    6    Dner,    2i2\  Orrok    n.    Common-  (/)  Center  ir.   Am.    Int.    Co.    T  Cow. 

wealth  Ids.  Co.  21    Pick.  46T  ;    AUen  v.  S64,  i  Wend.  45. 

Commeroiai  Ins.  Co,  1  Graj,  154;  Beeb-         {g)  Stevens  &  Banecke  on  At.  Fhit 

ner  i>.  Eagle  Ins.  Co.  ID  Gra;',  143.  lipe  ed.  385,  366. 

'  As  to  whether  the  cnBtomary  deduction  of  "  one-third  new  for  old  "  ia  applicable 
to  iron  veosela,  aee  IJdf^tt  ti.  Secretan,  L.  R.  6  C.  P.  616.  Pilmau  p.  Universal  Ins. 
Co.SQ.  B.  D.  193.  declared  that,  if  in  cHse  uf  a  partial  loss  the  owner  sella  daring  tbn 
COntinnance  of  the  risk  inntead  of  repairin);,  where  the  coat  of  repairing  wonld  greatif 
exceed  the  valne  of  the  ship  when  repair«l,  the  amonnt  recoverable  m  the  di^renu 
between  the  valne  of  the  ship  at  the  port  of  departnre  and  the  amount  received  at  tfae 
wle^  and  not  two-thirds  of  the  e«tinu>t«d  coW  <&  npain.  —  K. 
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age,  moving  the  vessel,  and  other  expenses  uecessar;  *  for  *  395 
the  repairs.  (^)  Ooe  very  important  question  has  arisen, 
and  must  often  arise.  It  is,  whether  the  value  of  the  old  mate- 
rials, as  of  spars,  canvas,  or  copper  saved,  should  be  deducted 
from  the  whole  cost  of  repairs,  before  the  one-third  is  deducted, 
or  from  the  two-thirds  after  that  third  is  deducted.  We  hold 
the  tme  rule  tobe,  that  the  old  materials  may  be  directly  applied 
by  using  them  in  the  repairs,  or  their  value  should  be  deducted 
from  the  whole  cost  of  repair,  and  the  insurers  held  liable  only 
for  two-thirds  of  the  balance.  (A) 

If  the  ship  be  valued,  and  insurance  is  made  only  on  a  part  of 
that  value,  the  insured  is  regarded  as  insuring  himself  for  the 
remaining  part  Thus,  if  the  insurance  is  on  half  the  valuation, 
one-third  is  deducted  from  the  whole  cost  of  repair ;  and  of  the 
remaining  two-thirds,  the  insurers  pay  half,  and  the  owner  loses 
half.(t) 

The  rule,  "  one-third  off,  new  for  old, '  has  no  application  to  a 
partial  loss  on  goods.  And  where  there  is  a  partial  loss  of  goods, 
the  insurer  pays  what  the  goods  have  lost  from  their  original 
invoice  value ;  so  that  he  neither  loses  nor  gains  by  a  rising  or  a 
falling  market  Therefore,  if  goods  damaged  under  the  policy 
were  sold  at  the  port  where  they  were  shipped,  for  less  than  their 
invoice  value,  the  insurer  is  liable  for  this  loss,  although  parties 
who  there  buy  the  goods  carry  them  to  their  port  of  destination, 
and  they  are  there  worth  their  original  value  or  mora.  (J) 

A  partial  loss  is  sometimes  called  a  salvnge  loss,  when  a  part 
of  the  goods  insured  are  damaged,  and  are  therefore  sold  in  an 
intermediate  port  on  account  of  that  damage,  and  the  net  proceeds 
are  transmitted  to  the  shipper.  Then  the  insurer  pays  the  whole 
loss  on  that  part  of  the  goods ;  being,  however,  credited  for  the 
net  proceeds  received  by  the  shipper.  (^) 

Generally,  insurers  are  not  disoha^ed  by  any  conduct  of  the 
master  as  to  the  cargo,  as  by  drying,  washing,  or  selling 
it,  or  *  any  part  of  it,  if  it  was  damaged  by  a  peril  insured    •  396 
against,  and  his  conduct  was  required  or  justified  by  his 
duty.(0    Qenerally,  insurers  on  goods  only  have  nothing  to  do 

(^)  S  PhiUipn  In*,  g  1433.     3m Pot-  (>)  Lewi*  r.   Rocker,  S  Bnir.    lITa; 

(er  n.  Ocqmi  Idb.  Co.  3  Samaer,  45.  Baniy  t-,  Iddm.  6  J.  B.  Moore,  574. 

Ik)  Bvrnes  s.  Nuionftl  Ins  Co  I  Cow.  (t)  Kettell    v.    AUiaore    Ine,   Co.   10 

M5;  Brook*  K  Oriental  loi.  Co.  7  Pick.  Gnv,  144  ;  Bridge  v.  Kiagan  Ins.  Co.  1 

IM;  Ebk^  a.  AtlM  Ins.  Co.  14  Tick.  141.  Hall,  433. 

Thi*  qaeHtion  is  discnwed  in  5  Am,  Jurist,  (0  See  Narone  b.  Haddon,  9  C  B.  30; 

t&S;  eid  45.  Rowtto  r.  Gnrney,  11   C.  B.   176;  The 

(0  Stewart  o.  Gr 
H  h  Caa.  159;  Whi 
lof.  Co.  IS  Md.  »7. 
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with  the  freight ;  but  if  the  goods  are  transshipped  and  sent  on, 
Dot  to  beaetit  the  owner  by  enabling  him  to  earn  freight,  but  to 
benefit  the  insurer  hj  saving  him  from  a  greater  loss,  he  should 
be  liable  tor  the  increased  freight  (m) 

C.  —  Of  Total  Lots  following  a  Partial  Loss. 

There  may  be  a  partial  loss  for  an  injury  which  waa  repaired, 
and  has  been  paid  for  by  the  insurers;  and  then  a  subsequent 
total  loss  for  which  they  would  be  liable  without  the  right  of 
deducting  for  the  amount  paid  on  the  partial  loss,  (n) '  In  this 
way  insurers  may  become  liable  for  more  than  a  total  loss ;  and 
so  they  might  be  for  expenses  incurred,  which  were  justified  by 
some  provision  of  the  policy,  (o)  or  by  contribution  for  average. 
The  general  rule,  however,  in  case  of  partial  loss,  and  subsequent 
total  loss,  is  that  the  partial  loss  is  merged  in  the  total  loss, 
limiting  the  liability  of  the  insurers  to  the  total  loss,  unless 
some  expenses  were  incurred  before  the  total  loss,  on  which  a 
distinct  claim  could  be  founded.  (/>) 


SECTION  XI. 

OF  EXPRESS   WABBABTIBa. 

Warranties  may  be  express  or  implied,  and  in  either  case  the 
general  law  of  warranty  applies  to  them. 

Express  warranties  exist  when  the  assured,  in  whatever 

*397   is  a  'part  of  the  policy,  undertakes  that  certain  things 

exist,  or  have  been  done,  or  shall  exist  or  be  done.     A 

(in)  Mumtord  v  CommeTcial  Ids.  Co.  Johns.  413;  LKwrence  v,   Vaa  Home,  I 

S  Johns  263;  Dotlf^  v.  Union  liu.  Co.  17  Caiaea,  876;  Potter  ■>.   Prov.  Ins.  Co.  4 

Man.  471 ;  ShulCi  d.  Ohio  Idi.  Co.  I  B.  Mmod,  S9S ;  L«  CbenuQant  v.  Fearson, 

Mod.  336.  4  Taunt.  3GT. 

<n)  LeChemiDUt D.  1'eMS0ii,4TaiiDt.  (o)  Livie  e.    Juiion,    13    East,    64S: 

367.  ScliiefleliD  r.  N.  Y.  Ins.  Co.  9  Johns.  21 ; 

<d)  Se«  Barker  v.  Pfacenix  Ins.  Co.  8  Knight  r.  Faith,  15  Q.  B.  649;  Stewart 

Johns.  307;  Jnmel  v.  Marine  Ids.  Co.  7  n.  Suwle,  9  Scott,  N.  R.  937. 

'  In  MatheiHin  v.  Equitable  Ins,  Co.  IIB  Mass.  ao9,  it  is  sajd  that  by  thegenenl 
law  of  maiiae  inHttrance,  independently  of  any  particular  clause  in  the  policy  or  local 
luage,  if  a  partial  loss  of  a  Ti-ssel  insured  is  repaired  by  the  insured,  and  a  total  loss 
afccrwardii  happens  durinj;  the  term  of  the  policy,  the  iusnrer  is  liable  for  the  amount 
of  both  losses,  altliongh  it  exceeds  the  amount  named  In  the  policv.  See,  howeret, 
Alexandre  u.  San  Ins. Co.  51  N.  Y.3S3;  liUgeK  v.  Secretau,L.  R.6C.  F.  616.— K. 
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breach  of  a  wturanty  is  equally  fatal,  whether  the  thing  war- 
ranted be  material  or  immaterial,  {q)  or  was  or  was  not  intended, 
or  was  or  was  not  the  fault  of  the  insured,  or  was  made,  not  by 
the  person  insured,  but  by  those  employed  by  him.  (r)  And  war- 
ranties must  be  not  only  substantially,  but  strictly  complied 
with.(s)  Any  positive  assertion  may  be  a  warranty,  if  it  be  a 
direct  and  not  a  collateral  assertion.  Thus,  if  a  vessel  is 
described  as  the  "  American  ship,  called  the  Rodman,  *  (t)  or  as 
being  in  port  on  a  certain  day,  (u)  or  goods  are  said  to  belong  to 
persons  who  are  American  citizens,  {v)  there  ie  in  either  case  a  war- 
ranty of  the  fact ;  hut  calling  a  vessel  by  an  English  or  American 
name,  is  not  a  warranty  that  she  is  an  American  or  English  ship ; 
(w)  Qor  is  a  stipulation  that  the  insurers  are  not  to  be  liable 
for  damage  to  her  sheathing,  a  warranty  that  she  has  sheathing,  (x) 

It  is  held,  that  a  policy  is  avoided  by  any  breach  of  warranty  at 
the  commencement  of  a  risk,  although  afterwards,  and  before  any 
Ices,  the  warranty  is  complied  with.(y) 

If  a  warranty  he  lawful  when  made,  but  becomes  ill^al  after- 
wards, a  subsequent  breach  does  not  discharge  the  insurers ;  for 
the  law  cannot  require  the  doing  of  an  act  which  the  law 
prohibits,  (z) 

Express  warranties  usually  relate  to  the  ownership,  and  the 
neutrality  of  the  property,  the  lawfulness  of  the  goods,  or  of  the 
voyage,  the  time  of  sailing,  and  the  taking  of  convoy,  llie 
insurers  have  the  right  of  selecting  the  persons  whom  they  insure ; 
but  they  may  waive  this  right,  and  the  owners  need  not  be 
named.  But  there  may  be  an  express  warranty  *  of  the  *  398 
ownership,  and  even  if  there  be  none,  the  owner  cannot  be 
changed  by  a  transfer  of  property  without  the  insurer's  consent(a) 

The  warranty  of  neutrality  is  intended  to  protect  the  insnrers 
from  any  risk  arising  from  the  belligerent  character  of  the  prop- 
erty. The  nationality  of  a  person,  or  of  his  property,  is  gener- 
ally determined  by  his  domicile ;  and  that  subject  is  considered 
elsewhere. 

(fl)  Blackhnnt  v.  Cockell,  3  T.  R.  S60;  (u)  Kenyon   c.   Berthoo,  1   Doug.  18, 

Newcastle  Iiu.  Co.  v.  Macmomo,  3  Dow,  note. 
S69.  Iv)  Walton  v.  Bethune,  S  Brer.  4S3 

(r)  Dnncao  v.  Sou  Ina.  Co.  6  Wand.  (tc)  Clapham    e.    Coloj^an,   3    Camp. 

488.  382. 

(«}  Pawson  c.    WMsod,    Cowp.   785 ;         (z)  Hartiu  r.  Fiibing  Ina  Co.  SO  Pick. 

De  Hahn  p.  Hattley,  1  T.  R.  343,  3  id.  389. 

1S6 ;  Sawyer  v.  Coa««n  In*  Co.  6  Gray,  (w)  Rich  c.  Parker.  7  T.  R.  705 ;  Goi- 

XSl.  coechea  b.  La.  Ini.  Ca  18  Mart.  Lik  51; 

{()  Barkei  r.  Phcenlx  Ina.  Co.  S  Johna.  Hore  o.  Whitmore,  S  Cowp.  784. 
30Tj  Atberton  v.  Btowo.   14  Mbh.  15a;  (i)  BrewBCer  b.  Kitchell,  1  Salk.  198, 

VandeDheavel  »  Uailed  Ina.  Co.  S  Johns.  1  Ld  Rafm.  317. 
Cba.137.  (a)  SeeaNU,p.*355,noCe<j'). 
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One  importact  rule,  that  a  conntiy  which,  during  peace,  cod- 
fiaes  the  trade  of  its  colonies  to  its  own  subjects,  cannot,  during 
war,  open  such  a  trade  to  a  neutial,  has  been  strongly  asserted 
in  England,  and  as  strongly  denied  in  this  country.  (6)  A  war- 
ranty that  the  property  is  of  a  country  then  known  to  be  at  peace, 
is  a  warranty  that  the  property  is  neutral  by  ownership,  and  is 
protected  from  belligerent  risk  by  the  usual  documents  and  pre- 
cautions. But  a  policy  is  not  avoided,  when  the  property  is 
made  belligerent  by  war  after  the  policy  is  made.(c) 

The  warranty  of  neutrality  of  a  ship  is  broken,  if  a  belligerent 
owns  any  part  of  the  ship,  (f^  The  warranty  of  neutrality  of 
goods  extends  only  to  the  interest  of  the  assured ;  (e)  but  prop- 
erty held  by  a  neutral  in  trust  for  a  belligerent  is  belligerent 
property ;  (/)  and  if  goods  are  shipped  by  a  belligerent  to  a  neu- 
tral, the  belligerent  retaining  the  control  of  them,  and  the  neutral 
not  having  ordered  them,  the  goods  are  belligerent.  (^)  But  the 
mere  right  of  a  belligerent  seller  to  stop  the  goods  in  transitu, 
does  not  make  the  goods  belligerent  (A.) 

'  A  ship  must  always  have  and  always  use,  in  a  proper 
*399  time,  *and  in  a  proper  way,  all  the  usual  and  proper 
documents  to  prove  her  neutrality,  (i)  The  same  rule  ap- 
plies to  gooda;(J/  but  leave  is  sometimes  expressly  given  to  carry 
simulated  or  false  papers,  and  an  established  usage  might  have 
the  same  effect.  (A:) 

If  neutral  interests  or  property  are  lost,  because  they  were 
undistinguishably  mixed  with  those  which  are  belligerent,  (/)  or 
by  resistance  to  rightfully  demanded  Bearoh,  (rni)  or  by  an  attempt 

<i)  Se«  Mr.  Jnetice   Diht'!  umj  on         M  The  Carolina,  1  Rob.  Adm.  305 ; 

tbis  labject,  m  1  Dner.  Id*.  BSB-TS5.     In  The  Josephine.  4  id.  !5 ;  The  FTances,  S 

Bapport  of  the    EncliBh    rule,   see  The  Cnnch,  359 ;  The  Fruicis,  1  Gsllis.  445. 
Ebeneier,  fl   Rob.   Adm.  S&O;  The  Em-         (h)  See    The   Uerrimack,    S    Cranch, 

niftnuel,  1  id.  336;  The   Providentia,     a  817. 

id.  i4S;  The  Thomyris.  Edw.   17.    For         (i)  Barker  w.  Phopnix  Ina.  Co.  8  Johns, 

the  Americao    rate,   see    Mr.   MoDroe's  307;  Griffith  v.  Ins.  Co.  of  N.  A.  b  Bidd. 

letter  to  Lord  Mnlgrere,  Sept.  S3,  1805,  464;  Bla^ge  t'.  N.   Y.  In>.  Co.  1  Cainex, 

Mr.   Mad[son'ii  letter  to  MesBn.  Monroe  549;  The  SocceBB,  1   Dods.    13a;  Catlett 

ud   Fiuckuey.    May   17,    1806,   and  the  n.  Pacific   Ins,   C«.   1   Paine,  C,  C.  S94 ; 

memorials  of  the  merchants  of  Baltimore,  Calbreath  v.  Grscy,  1  Wash.  C.  C  Slfl. 
New  York,   BoHtOD,    and    Salem,    5  Am.  (j)  Griaith  e.  W  Co.  of  N.  A.  SBinn. 

State  Paoera,  330-355,  367-379.  4S4 

(c)  Eden   b.  Parkison.  a   Doug.   73a ;  (k)  Livingston  d.  Marrland  Ins.  Co.  7 

Saloncci  v.  Johnson,  Park,  Ina.  449  ;  Ty-  Cnmch,   B06,   per   Marthall,  C.  .'     "' 


S;  Tl 


Gurney,  3  T.  R,  477.  breath  v.  Gracy,  1  Wash.  C.  C.  219,  per 

The  Vrow  Elizabeth,  S  Rob.  Adm.  Wasbinglm,  J. 
'he  Primus,  1  Spinks,  Adm.  353.  ([)  The  PrincMsa,  3  Rob.  Adm.  49. 

)  The   Primus,  tapra ;  The   Vreede         (n)  The  Maria,    1    Rob.  Adm.   SSO; 

ocncillvB,  6  Rob.   Adm.   S,  note;  Bark  -        '        -      ■     ■ 

V.   Blakes,  9   East,    aSS ;    Livingston  ,_. 

Maiyland  Ins.  Co,  S  Cranch,  a74,  Brown  t.  Union  Ins.  Co.  9  Day,  1. 

( /)  Murray  n.  United  Ins.  Co.  S  Johns. 
Caa.  168 ;  The  Abo,  I  Spinks,  Adm.  347. 
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at  rescne,  (n)  or  by  seeking  or  receiving  belligerent  protection,  (o) 
or  by  anything  which  gives  to  a  belligerent  the  right  of  treating 
the  property  as  belligerent,  all  these  things  are  breaches  of  neu- 
trality. But  some  of  them  at  least  might  be  justified  by  compul- 
sive necessity,  and  then  would  not  discharge  the  iasurers.  (p) 

The  ship  and  cargo  are  distinct  as  to  neutrality.  It  is  no 
breach  of  the  warranty  of  her  neutrality  that  the  ship  carries  bel- 
ligerent goods ;  and  neutral  goods  on  board  a  belligerent  are  not 
necessarily  liable  to  be  made  prize  of  war.  (5) 

If  a  blockade  exists,  and  notice  of  the  blockade  has  been  given 
by  the  blockading  power  to  any  foreign  government,  no  individ- 
nal  of  the  nation  thus  notified  is  protected  against  seizure  by  his 
ignorance  of  the  blockade  ;(r)  but  insurers  are  not  discharged  by 
the  breach  of  the  blockade,  unless  that  breach  was  made  with 
actual  notice  or  knowledge.  («) 

It  may  be  added,  that  breaches  of  blockade  have  given  rise, 
especially   in  the  English  courts,   to  a  great  variety  of 
questions  *  and  adjudications,  which  it  is  not  considered    *  400 
desirable  to  notice  in  detail;  especially  as  some  of   the 
foreign  decisions  would  be  at  least  doubted  in  this  country. 

An  express  warranty  of  frequent  occurrence  relates  to  the  time 
of  the  ship's  9ailing.(j)  A  ship  sails  when  she  trees  herself  from 
her  fastenings,  and  moves  with  the  intention  of  going  at  once  to 
sea;(u)  although  afterwards  accidentelly  and  compulsorily  de- 
layed, (ij)  But  she  does  not  sail  by  merely  moving  down  the 
harbor  and  reanchoriug,  if  she  moved  without  being  ready  to 
continue  her  voyage  uninterruptedly,  (w)  If  when  ready  and 
intending  to  sail  she  is  stopped  before  getting  under  way,  by  a 
storm   or   any  adequate  olratructioa   from   without,    there    are 

(n  >  Garrela  b.  Kenamgtoo,   8  T.   R.         (t)  Sea  Balnet  t.   Holland,   10  Exch. 

330;  M'LelluiD.  Maine  In^Co.  laHus.  SOI ;  Colledee  v.   H>rty,    e   Exch.   309; 

1461  Kobii>»oD  V.   Jonee,   8   Maw.   536;  andcHca  inA<- 
Biown  V.  Union  Ini.  Co.  5  Da;,  1.  (a)  Cochran  n.  Fisher,   4  Tyrw.  4M, 

(a)  TheHaria,  1  Roh.  Adm.  340;  The  a  Cnimp.  &  M.  58[  ;  Fisher  u.  CoehtMl, 

Jowph,  1  Gallii.  US ;  The  Jnli»,  id.  594,  S  Tjnr.  496,   1   Ccomp.   M.  &   R.  809  ; 

B  Cnnch,  ISl.  Bond  e.  Natt,  Cowp.  601  ;  Nelson  v.  S«l- 

<p)  As  where  the  act  is  rendered  oe-  rador,  Moodj  &  M.  309. 
cessBiT  br  the  ill^J  condnct  of  the  cap-         (f)  Thellnaaon  b.  Ferf^sson,  i  Doag, 

tor.    M'LelUn  v.  Maine  Ins.  Co.  IS  Mara.  361 ;  Eiktle  n.  Harris,  id.  337. 
346.     See  also  Snowden  b.  Phoenix  Ins.         (a)  Fettegrew  e.  Fringle,  3  B.  &  Ad. 

Co.  3  BinD.  4G7.  SI4  ;   Lang  d.  Anderdon.  3  B.  A.  C.  499 ; 

(q)  Barber  v.  Blakes,  9   Eut,    363;  Graham  v.  Barras,  3  Ner,  &  M.  139,9 

The  Nerwde,  9  Cranch,  3ea  B.  t  Ad.  1011 ;   Risdale  v.  Newaham,  4 

(r)  The  NeptDDDs.  a  Rob   Adm.  110;  Camp.  Ill,  S  M.  &  S.  456;  Thompeon  n. 

Tbe  Buqne  Cooaa,  I  Kewb.  Adm.  393.  Oflleapy,  9  EUis  &  B.  309 ;  Hndion  c 

(f)  Hanatt  e.   Wise,  9    B.  &  C.  713 ;  BiKon.  6  id.  969 ;  Sharp  r.  Gibbt,  1  U.  ft 

NaTbccTajlor,  7  B.&C  718;  Hedeiro*  N.  801. 
>.  Hill,  8  Bing.  331. 
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authorities  -which  indicate  that  this  ia  a  compliaace  with  thn 
warranty.  We  should  aay,  however,  that  if  the  policy  were  not 
to  attach  until  the  sailing,  it  attaches  in  no  case  until  actual 
sailiDg.  (x)  A  warranty  to  sail  from  a  certain  tenitozy,  oi  coast, 
or  island,  is  not  satisfied  by  sailing  from  one  part  to  another  part 
of  it,  or  by  anything  less  than  sailing  with  the  intent  to  go 
entirely  away  from  it.(y)  A  warranty  "  to  depart*  has  been  held 
to  mean  more  than  a  warranty  "to  sail. '(s)  And  the  terms 
"  final  8ailing*(a)  or  being  '  despatched  from"(J)  a  place,  mean 
something  more  than  is  expressed  by  the  word  '  sailing.  * 

English  policies  often  contain  a  warranty  to  sail  with  convoy; 
but  we  have  as  yet  had  few  or  no  warranties  of  this  sort  in  this 
conntry,  and  no  decisions  directly  hearing  upon  them,  (c)  Poli- 
cies may  and  often  do  contain  a  variety  of  special  warran- 
'  401  ties  and*  stipulations,  and  these  have  been  much  litigated. 
Of  them  it  is  only  necessary  to  say,  that  the  general  rules 
of  the  law  of  warranty  govern  them  whenever  applicable,  and 
the  meaning  of  the  mercantile  terms  used  is  determined  by 
usage,  or  by  Uie  law-merchant,  (i) 


SECTION  xir. 

OF  HEFRESEKTATIONS   AXD  OF    COHCEALUEKTS. 

It  is  sometimes  difficult  to  discriminate  between  express  war- 
ranties and  representations;  hut  it  is  important  to  do  so,  as  the 
rights  and  obligations  created  by  representations  differ  in  many 
respects  from  those  which  arise  from  express  warranties.  It  is  a 
general  rule  that  every  direct  statement  contained  in  a  policy,  and 
by  that  is  meant  whatever  forms  a  part  of  the  policy,  is  to  be 
regarded  as  a  warranty,  (e)    We  may  define  a  representation,   in 

ix)  See  Horer.  WliitmorB,Cowp.  7S+i  Pong.  12,  note;  Colby  p.  Honter,  Moodj 

Bond  D,  Natt,  id.  601.  ft  H.  SI ;  Blackhnret  r.  Cockell,  3  T.  K. 

<y)  Wright  V.  Shiffner,  II  East,  515;  360;    Bulkier    d.   D«rbj  Fishing  Co.   1 

CiDikshank   c.  Jui«>ii,    a    Taunt.    301  j  Conn.  ATI ;  Bidwell  e.  Northweftefn  Ins. 

Kidsdals   e.  Newjiham,   3   M.  &  S.  453;  Co.  ig  N.  Y.  179. 

lAng  i>.  AnderdoD.  3  B.  &  C.  495.  (t)  Bean  f.  StDpait.  1  Dong.  11 ;  Ken- 

(t)  Moir  D.  Rojal  Exch.  Am.  Co.  3  M.  jon   u.  Berthon,   I   Doug.  IS  note;  Jen- 

ft  8.  4S1,  6  Tannt.  Ul ;  Vfus  Baggen  n.  nlngg  v.  dienanga  Co.  Inn,  Co.  S  Denio, 

BalDM,  S  Exch.  513.  75 ;   Glendale  Woollen  Co.  v.  Protection 

(a)  Roelandts   v.   Harrison,  6    Gxch.  Ina.  Co.  !l  Conn.   19:  Rontledge  c.  Bnr- 

444.  nil,  1  H.  Bt.  SM;  Willjuns  t>.  New  Eng- 

(6)  Sharpp.  Gibhe,  1  H.  4N.  BOl.  land    Ini.    Co.    31  Me.   ai9.      "--■    -- 

'  FortliBE     •*  ' " ~ 


,  j  For  the  English  anthoritiM  on  thia  Oarceloo   c.  Hampden   Ina.  Co.  BO    Me. 

snbjBct,  see  3  Panona',  Mar.  Law.  13!.  680;    and  Riple?  v.  .£tnB  Ina.  Co.  30 

Id)  See  CallagtMn  v.  Atlantic  lua.  Co.  N.  T.  ISS. 
1  £dw.  CIl  64;  Knajoa  v.  Bwthon,   I 
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laagD^e  used  by  the  Supreme  Court  of  the  Uuited  States.  It 
should  be  '  an  affirmation  or  denial  of  some  fact,  or  an  allegation 
which  would  plainly  lead  the  mind  to  the  same  conclusion. '(/) 
It  may  be  made  orally,  or  iu  writing,  or  by  preaenting  a  written 
or  printed  paper.  And  if  it  be  false,  and  tends  to  obtain  for  the 
party  uttering  it  the  forming  of  the  contract,  or  some  advantage 
in  the  contract,  it  is  a  misrepresentation.  And  by  the  law  of 
insurance,  a  misrepresentatioa,  whether  intentional  or  not,  and 
whether  fraudulent  or  not,  dischai^es  the  insurers,  (y)  ^ 

The  representation  may  be  drawn  by  inference  from  the  words 
of  the  policy,  as  those  words  constitute  a  warranty  only  when 
they  express  a  direct  statement  Thus,  if  the  policy  says 
the  'ship  sailed  between  the  13th  and  2l8t  of  September,  *402 
this  is  a  warranty.  But  if  the  language  express  that  the 
vessel  was  expected  to  sail  between  the  13th  and  2l8t  of  Septem- 
ber, this  is  only  a  representation  that  the  insured  did  not  know 
that  she  had  sailed  before  the  13th.  (A) 

It  has  been  intimated,  that  the  ground  upon  which  misrepre- 
seutations  discharge  insurers  is  fraud,  either  actual  or  construc- 
tive. It  is  quite  certain,  however,  that  they  have  this  effect 
whether  made  fraudulently  or  not(t)  Kor  need  it  refer  to  a 
matter  concerning  which  some  representation  is  necessary.  (;')  It 
must,  however,  be  material ;  that  is,  it  must  have  the  tendency, 
above  spoken  of,  to  induce  the  making  of  the  contract,  or  to  ren- 
der its  terms  more  favorable  to  the  insured ;  (i)  and  if  it  were  in 
reply  to  a  distinct  question  of  the  insurers,  this  fact  would  go 
very  far,  and  would  be  nearly,  although  perhaps  not  quite,  con- 
clusive, (/)  in  proof  of  its  materiality. 

</)  LiTiDgMou  V.  Matjiaai  Ini.  Co.  ton,  13  H.  &  W.  6S8.    But  tw  S  Dner, 

T  Crmnch,  S06.  Iiu.  M7 ;  1   PhilliiM,  Iiu.  J  537.     Vow 

iff)  Lewis  r.  K^Ie  I"*-  Co.  10  Graj,  STer  this  may  be,  it  Beema  well  lettled, 

508 ;  Andenon  v,  T^orntoii,  B  Exch.  435.  that  a  false  rapTeaenlation  is  infflcient  to 

(it)  Stewart  V,   MoniMm,  Millar,  Ins.  avoid   the  policy.    Lewia  v.   Ewle   Id*. 

59.    See  alto  Hodf^n  v.  Richardson,  I  Co.  lOOisy,  KOS;  Andenon  n.  TEomtoD, 

W.  BL  463, 3  Barr.  14T7  ;  Reid  u.  Barrey,  B  Exch.  43S. 

4  Dow,  97;  Seton  v  Low,  1  JohiM.  Caa.  (j)  Sti,yrjei    a.   Couten    Ins.    Co.    8 

1 ;  Palmar  v.  Wanen  Ids.  Co.  )  Story,  360.  Qny,  2Ul  ;  Lewis  r.  Eagle  Iqs.  Co.  10 

(i)  Ur.  Arnold,  in  his   work  on  Ins.  Qntf.  SOS. 

495,  contends   that  a   mitrepi'eBentation  (it)  Tlinn  d.  Headtam,  9  B.  &  C.  693; 

aroids    the    cootract   on  the  gnmnd  of  Claaon  t>.  Smith.  S  Wash.  C.  C.  IbS;  Rica 

coDstTDCtiTe    or    legal  frand.    See    also  v.  New  England   Ins.  Co.  4    Pick.  443; 

I^weon  u.  Watwm,  Cowp.  786 ;  Cornfoot  Sfbbald  r.  Hill,  3  Dow,  P.  C.  363. 

D.  Fovke,  B  H.  *  W.  379 ;  Elkin  i>.  Jan-  (2)  Bairln   v.    Saratoga  Co.  Ins.  Co. 

a  eonslduing  the  premium.     lonidea  d.  Pacific  Ins.  Co., 
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It  may  rest  upon  a  previous  fact,  as  if  an  insured  obtains  insur- 
ance from  some  party  merely  to  decoy  subsequent  insurers  into 
tbeir  bargain ;  this  would  operate  as  a  misrepreBentation  and  dis- 
cbarge the  subsequent  insurers.  (?») 

Concealment  of  facta  which  ought  to  have  been  stated  operates 
in  the  same  way,  and  is  subject  to  the  same  rule  as  misrepresen- 
tation ;  and  therefore  neither  inadvertence,  or  mistake,  or  forget- 
f ulaess,  (n)  prevents  its  operation,  if  it  be  material,  (o)  There 
may,  however,  be  this  distinction.  An  innocent  misrep- 
*403  lesentation  *or  concealment  discharges  insurera,  only 
when  they  were  influenced  by  it;  but  if  it  were  made 
intentionally  and  fraudulently,  it  would  discharge  them,  although 
it  had  no  effect  upon  the  bargain,  (p)  If  the  ignorance  is  wilful 
or  owing  to  the  negligence  of  the  insured,  it  is  no  excuse,  (j)  If 
the  statement  be,  that  a  thing  is  believed  to  be  so,  or  not  so,  and 
the  belief  exists,  that  satisfies  the  representation,  (r)  It  has  been 
said,  that  one  who  asserts  that  a  certain  thing  is  so,  when  he 
knows  nothing  about  it,  and  the  thing  be  not  so,  is  affected  by 
the  assertion  as  if  he  had  known  it  to  be  fal3&(8)  This  rule,  iE 
it  be  one,  must  have  some  qualification. 

If  the  representation  is  true  at  the  time  it  is  made,  that  is 
generally  sufficient ;  {t)  but  it  may  relate  to  the  future,  end  then 
it  must  be  complied  with  in  the  future,  (u) 

G  IIUI,  188i  Deimlwni  v.  TbomaatoD  Ini.  irardB  v.  Footoer,  I  Cunp.  930;  Cluk  «. 
Co.  SO  Me.  IS5.  Macnif.  Ids.  Co.  S  How.  135 ;  HoaEhton 
(n)  WbittinKham  v.  Tlioraborgh,  S  v.  Minof.  Idb.  Co.  B  Met.  1 14  ;  Underhill 
Vera.  a06;  WUson  ti.  Docket,  3  Burr.  v.  Agawam  Ins.  Co.  6  Cush.  440 ;  II  Dn«r, 
'       ■     ■      oald,  Ins.   503; 


(n)  Curiy  v.  Coramonwealch  In».  C-o.     1  PhiDir*,  Idb.  $  5S3.     But  the  v 
.0  Pick.  S35;   Sawyer  r.   CoaMers  Ina.     been  taken,  that  all  sUtetneotB  itt^tioff 
Co.  6  Gray,  3S1 ;  DeanlBOQ  v.  ThomastDn    fntnre  eTsota  are  mere  reprewntationi  of 


ilk.  S35;   Sawyer  r.   CoaMers  Ina. 
I  Gray,  3S1 ;  DeanlBOQ  v.  ThomastDn 

Idi.  Co.  so  Me.  133.  inteotion.  and  will  not  defeat  the  policy, 

(a)  Marvlaod   Ins.  Co.    b.   Ruden,    6  nnlesa  made  frandDlentlr.     Alaton  b,  Me- 

Cranrh.  338 ;  Hnrtia  v.  Phmnix  Ina.  Co.  chanics  Ins.  Co.  4  Hill,  329.      See  alM 

1  Wash.  C.  C.  400.  Bice  e.  New  England  In>.  Co.  4  Pick.  4S9 ; 

{/<)  See  care*  lupra,  p.  •*oa,  note  (h).  Bryant  v.  Ocean  Ina.  Co.  SS  Fick.  SOO; 

(jl  Biayi  r.  Union  Ins,  Co.  I   Waah.  Allegre  d.  Maryland  Ins.  Co.  S  Gill  &  J. 

C.  C.  S06;  M'Lanahan  c.  Universal  Ina.  IS6.      It  is   alwi    diflicnlt   to   determine 

Co.  I   Pet,  170;  Neptune  Ins.  Co.  d.  Rob-  whether  a  Btatement  respecting  a  fntnre 

insun,  1 1  Gill  t  J.  396.  erent  is  to  be  regarded  merely  as  a  repre- 

(r)  Aa  where  a  Teesel  is  represented  senCation  as  to  an  expectation  or  inten- 

as  expected  to  sail  at  or  within  a  certain  tion,  or  as  an  absolute  agreement.     Se* 

time.    Bowden  t>.  Vanghan,  lOEast,  419;  Benham' n.  Uoited  Ins.  Co.  7  Exch.  744; 

Whitney  '■.  Haven,  13  Mass,  173;  Rice  r.  Bowden  b.  Vanghan,  10  East,  41S  ;  Fris- 

New  England  Ins.  Co.  4  Pick.  439;  Brv-  bie  s.  Fayette  Ins.  Co. 37  Pa. 3!9 ;  BlUinga 

ant  c.  Ocean  Ina.  Co.  33  Kck.  300;  Hub-  t:  Tolland   Co.   Ina   Co    30  Conn.  139; 

bard   o.  Glover.  3  Camp.  313,  Astor  v.  Stokes  e.  Cox,  1  U.  &  N.  633;  Lond  v. 

Union  Ins.  Co.  7  Cow.  303.  Citizens  Ins.  Co.  3  Gray,   331  g   Crocker 

(i)  Macdowall  D.  Fraser,  1  Dong.  S60;  o.   Peoples  Ins.   Co.  8  Cnsb.   79;   Jones 

Fawson  u.  Wataon,  3  Cowp.  7S8.  Manuf.   Co.   v.  Manuf.  Ins.  Co.  S  Cnah. 

0)  Driscol  V.  Fassmore,  1  B.  &  P,  300.  S3 ;  Williams  v.  ISew  England  Hot.  Ins. 

(u)  Flinn  v.  Headlam,  9  B.  ft  C.  B93  ;  Co.  3!  Me.  SIS. 
Dennistoon  o.  Lillie,  3  Bligb,  S03;   Ed- 
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Qenerally,  tha  insured  is  bound  to  state  what  he  has  learned 
only  from  rumor,  unless  the  rumor  ie  manifestly  frivolous  or  the 
antiiority  Is  not  worthy  of  credit ;  (v)  hut  he  need  not  disclose 
matters  of  common  notoriety ;  (w)  or  what  the  insured 
knew  as  •well  as  he;(2;)  or  what  he  had  every  reason  to  •404 
believe  the  insurer  knew  as  well ;  (y)  or  what  is  distinctly 
provided  for  in  the  policy,  (z) 

If  difTeient  policies  are  connected  tc^ether  by  identity  of  sub- 
ject and  by  mutual  understanding,  a  misrepresentation  made  to 
the  first  insurer  operates  on  subsequent  policies  as  if  made  in 
reference  to  them.(a) 

A  misrepresentation  made  before  the  insurance  is  made  has 
the  same  effect  as  if  made  at  the  time,  if  it  were  made  in  connec* 
tion  with  the  insurance  and  had  any  effect  upon  it.  (b) 

It  may  he  doubted  on  authority,  whether  insurers  are  dis- 
chai^ed  when  the  insured  concealed  a  material  fact  in  ignorance 
of  it,  and  therefore  could  not  have  stated  it,  but  his  ignorance 
was  caused  by  the  fraud  of  his  master,  in  wilfully  withholding 
information  from  him.(e)  There  are  certainly  reasons  for  hold- 
ing a  policy  void,  made  under  such  concealment,  if  not  because 
the  master's  knowledge  is  the  knowledge  of  his  principal,  then 
because  the  contract  was  founded  on  an  essential  misunderstand- 
ing of  both  parties,  (of) 

Neither  has  it  been  quite  certain  how  the  policy  is  affected  by 
the  misrepresentation  or  concealment  of  an  agent  who  effects  the 
policy,  when  the  principal  himself  is  wholly  innocent  It  seems, 
however,  now  settled  that  the  insurers  are  thereby  discharged,  (e) 

A  similar  question  exists,  how  far  an  insurance  company  is 
bound  by  the  knowledge  of  any  member  or  oEBcer  of  the  company. 

(r)  See  Lynch  n.  Hamilton,  3  Tannt  Pawion  v.  WmMoa,  9  Cawp.  TSb.      Bnt 

44;  Waldeu  s.  La.  Ini.  Co.  13  La.  134;  the  mle  is  othenrise  if  the  policies  are 

I>iirren    v.   Bederlej,   Holt,  N.   P.   3S3 ;  independent.     Eltiog  v.  Scoti,  a  Johni. 

SMman  r.  FoaereM,  S  Stm.  Iiai;  Bnn  157;  Willlama  ».  N««  England  Ina.  Co. 

B.   Fost«r,  2   Dane,   Ab,   133;   Willes  u.  SI  Maine,  319. 

Glorer,  4  B.  &  P.   14.    Bat  sae  Bell  v.  {b)  See  DavKW  c.  Attr,  7  Etwt,  367; 

Bell,  3  Camp.  475 ;   Hogglei  n.   Qeneial  Edwards  e.  Footnei,  1  Catiip.  S30. 
lu  Co.  4  iiUsan,  B3.  (c)  The.inanrera  were  hrld  liable  na- 

(b)  Coulon  s.  Bowne,  1  Cainei,  ESS;  der  loch  circurnKtoncee  in  RuggUi  c. Gen. 

nomaon  c.  Bachanan,  4  Brown,  P.  C.  Ins.  Co.  4  Muon,  74,  12  Wheat.  408, 
4SI;   Vallance   f.  Dewar,  1  Camp.  SD3 ;         (d)  The  decisioD  in  the  rase  cited  In 

Bnck  V.  Cheaapeake  Ina.  Co.  1  Pet.  151 ;  the  pi«c«diDg  note  ii  doubled  bj  Mr.  I>neT 

Hutin  V.  Phccnix  Inn.  Co.  I  Waah.  C.  C  and  Mr.  PhiUipi.    3  Duer,  Ins.  415,  and 

400;   Hoxon   e.   Atkins,   9   Camp.   SOO;  note  xi.  to  ch.  xiT.     1  PhiUips,  Inn,  t  549. 

Stewart  p.  Bell,  5  B.  &  Aid.  33H.  See  also  Fitiheihert  v.  Mather.  1  T.  K.  IS. 

(x)  Cartar  n.  Boehm,  3  Bmr.  1905.  (e)  Sawyer  r.  Coaaten  Ina.  Co.  6  Gnr, 

U)  Vane  c.  BaU,  2  Dall.  375.  331 ;  Stewart  b.  Dunlop,  4  Brown,   "  *• 


(a)  Feiae  v.  Parkinaon,  4  Tannt.  640 ;    r.  Mout«fiot«,  U  S 
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Bnt  the   ansver   to  this  queetion   must  alwaja   depend   on  the 
Authority  or  agency  which  the  member  or  officer  poasessea,  by 
usage,  by  office,  or  by  direct  iDstrnctious.  (/) 

*  405       *  If  the  insured  when  be  states  a  fact  gives  tznly  hit 

authority  for  it,  and  the  insurers  can  judge  of  that  fact 
and  that  authority  as  well  as  be  can,  though  the  authority  is 
insufficient  and  the  statement  founded  thereoa  erroneous,  it  is 
not  a  misrepresentation,  (y) 

As  the  misrepresentation  must  be  of  a  tact  material  to  that 
contract,  it  is  obvious  that  this  materiality  must  be  determined 
by  the  circnmstances  of  each  case;  as,  for  example,  the  na- 
tional character  of  the  property,  (k)  or  the  nature  of  it,  or  the 
interest  of  the  assured  in  it,  (t)  or  the  tim«  of  sailing,  (j)  or  the 
place  of  the  ship  at  a  certain  time,  or  the  a^  or  construction  of 
the  ship.i  The  one  principle  which  is  certain  and  established, 
and  answers  all  these  questions,  is,  that  everything  should  be 
stated,  and  stated  truly,  which  the  insured  knows,  and  which 
insurers,  acting  as  reasonable  men,  should  consider,  either  in 
determining  whether  they  would  insure  at  all  or  what  premimn 
they  should  ask.  (A;)^  Nor  will  it  be  enough  that  the  insuieis 
might  have  learned  the  truth  otherwise,  if  they  did  not  know  it, 
and  the  insured  did  and  concealed  it(iA:) 

Every  representation  or  statement  will  be  construed  by  the  fair 
and  obvious  meaning  of  the  words,  (/)  and  rational  inferences 


(f)  See  Hlmelr  c.  8.  Car.  Ina.  Co.  3    AndenoQ  e.  TborntoD.  BExcIi.4I9;Bu- 
"      4.  R.  IM.  tM-  r-  N»"  EnglMd  Idi.  Co.   S   "— 

i)  Tidmanti  if.  Wuhington  Ini.  Co.    M  ;   Klkin   c.  Jnmoa,  13  M.  &  V 


Coo*.  R.  IM.  ter  '■  N»"  Englmd  Ini.  Co.   »   1 

(ai  Tidmanti  if.  Wuhington  Ini.  Co.    M  ;   Klkin   c  Jaosoi),  13  M.  &  W.  ■» 
4  Maun,  413.  Bat  if  the  time  would  not  affect  tbe  pie- 


(h)  Campbell  r.  Innra,  4  B.  *  AW.  423 ;  mipin  it  need  not  bo  diidoBed. 

Francis  b.  Ocean  Inn.  Co.   6  Cow.  401;  dale  r.  Dixon,  4  B.  &  P.  151  ;  Foler  r. 

Mnrray  r.  United  Ins.  Co.  2  John*.  Cw.  Mrfine,  5  Tannt.  430;   Williami  t.  l)el»- 

lU.  field,  3  Caines,  3^9. 

(1)  Generallv  the  natnre  of  the  interest         (t|  See  lugraham  c.  Sonth   Cintlioa 

of  the  insared  need  not  be  stated.    (Hiver  Ins.  Co.  3  Brer.  54S. 
tf.  Greene,  3  Ma».  133;  Fiuney  F.  Warren         (H)  Batea    r.    Hewitt,   I..   R.   <   Q. 

Ins.  Co,  1  Met.   16:  Taylor  v.  Wilson,  15  B.  59S.  _ 

Eart,  324;  Rnasel   u.    Union  Ins.  Co.  1  (/)  Sibbald  •>.  Hill,  8  Dow.  P.  C.  »M; 

Wash.  C.  C.  409.  LiritigatoD  n.  Matrland ha.Ca.1  Cuoea, 

(j)  Tliii  is  generally  material,  M'Tdn-  506. 
ahan  v.   L'nivenal  Ins.  Co.   1   Pet.   IBS; 


I  See  lonidee  i>.  Pacific  Ids.  Co.  L.  R.  B  Q.  B.  674. 

»  That  the  disclosure  of  a  materia  fact,  coming  to  the  knowledge  of  tha  iuanti 
after  the  an^ptance  of  the  risk  and  the  bindine  the  undetmiter  in  booor,  bit  befon 
tl)o  ieminr  of  the  policy,  is  uonBcewan-,  see  C017  v.  Patlon,  1*  R.  7  Q.  B.  304 ;  9 
Q  B.  .S77i  and  Lishman  t.  Nortbem  Maritime  Ins.  Co.  L.  R.  8  C.  P.  aifi;  10  C.  P. 
1 79,  As  to  the  non-distloBure  of  an  over-valoation  so  jjreat  as  to  make  (he  risk  ^>ecn- 
latlve,  see  lonide*  v.  Pender,  L.  R.  9  Q.  B.  531.  See  GMidy  v.  A<l«l«d«  Im.  Cft 
I,B.6Q.  B.  746.— K. 
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from  them ;  and  will  inelude  all  facta,  howerer  distinct,  wliicli 
are  yet  necessarily  coonected  with  the  statement,  (m) 

It  is  an  important  difference  between  a  warranty  and  s  repre- 
sentation, that  while  a  warranty  must  be  literally  and  accurately 
complied  with,  a  substantial  compliance  with  a  representation  is 
sufficient  ;(n)  and  a  literal  compliance,  if  it  be  not  substantial, 
is  not  sufficient,  (o) 


•SECTION  XIII.  •406 

OF  IMPLIED   WAUBAHTrXa 

A,  —  Of  Statoorthinesa. 

The  warranty  of  seaworthiness  is  by  far  the  most  important  of 
the  warranties  implied  by  law.  It  enters  as  its  very  foundation 
into  every  contract  of  insurance  on  a  ship.  The  general  meaning 
of  seaworthiness  is,  that  a  ship  is  in  every  particular  of  hereon- 
dition  competent  to  eocountei  safely  the  ordinary  risks  to  which 
she  must  be  exposed,  at  the  place  where,  or  during  the  period,  or 
the  voyage,  for  which  she  is  insured,  (p)  ^  This  warranty  compre- 
hends in  its  requirement  everything  used  in  the  structure  and 
fitting  of  the  ship ;  her  build  and  fastenings,  (q)  spars,  sails,  rig- 
ging, (t)  boats,  cables,  and  anchors,  (a)  all  usual  and  proper  papers 
and  documents ;  food  and  water  of  sufficient  quality  and  quan- 
tity ;(0  fuel,  charts;  and  such  furniture  and  implements  as  are 

(m)  steel  u.  Lk7,  3  Taimt.  aSS ;  Kirby  (r)  Wedderbum  i-.  Bell,  I  Cunp.  I. 

B.  Smith,  I  B.  ft  Aid.  673.  M  Wilkie  n.  Geddes.  3  Dow,  &7. 

{»)  Chaw  0.  Wash.  Ins.  Co.  13  Barb.  (()  Fontaine   d.  I'hieuin    Ins.   Co.   10 

599;  SnckleyD.  Del&fleld,  3  Caiiies,223;  JohDB.  S3;  Moaea  c.  San  Im.  Co.  I  Ehier, 

;^waoii    D.   WaCnou,   3  Cowp.   785;    De  IS9;  Kettell  c.  Wignn,  13  Mub.  68.    Bat 

Uahn  V.  Hartley,  1  T.  R.  34S.    See  Saw-  a  non-compliance  with  the  p — '■•' —  "' 


LI.  Couten  Ins.  Co.  6  Gray,  231.  a  ntatale  reqoiting  the  carrying  ol 

)  Abop  B.  Coit,  12  Mum.  40  ;  Mar-    tun  quantity  of  water  ander  dec  ., 

'.  Alsup,  3  Johns.  Chb.  47 ;   Steel  v.    not  of  itself  render  the  vessel  unaeairor- 


Lacy,  3  Taunt.  385 ;  Houghton  s.  Manaf.  thy.  Warren  ii.  Maniif.  Ins.  Co.  13  I^ck. 
lu.  Co.  8  Met  133.  513;   Peshon  o.  Merchants  Ins.  Co.   II 

(d]  Dixon  D.  Sadler,  5  M.  &  W.  405 ;  Met.  309.  And  the  mere  fact  thu  all 
Knill  V.  Hooper,  2  H.  &  N.  377 ;  Myers  b.  the  water  on  board  is  carried  on  deck, 
Girard  Ins.  Co.  26  Pa.  193;  Cincionati  does  not,  it  baa  been  hf!d,  of  itself,  aa 
Ins.  Co.  D.  M»y,  20  Ohio,  311.  matter  of  law,  render  the  vessel  nnsea- 

(b)  Watt  D.  Morris,  1  Dow,  33 ;  Parker  worthy,  hnt  It  is  a  fact  tending  to  prove 
V.  Pott*,  3  id.  33 ;  Bell  e.  Heed,  4  Bine,  nnseaworthinesa.  Deshon  b.  Mercbauts 
137;  Donglas  v.  Scongal,  4  id.  3B9.  Ids.  Co.  II  Met.  308. 

>  That  it  i*  not  a  compliance  with  the  warranty  of  Maworthinen,  that  the  sliip  Is 
fit  to  encounter  ordinarr  ronzh  weather  witb  safety  to  herself,  because  the  deck  cntgo 
h  tnch  aa  mv  be  readily  jeMaoned  in  snch  weather,  was  declared  in  Daniela  i;.  Hat- 
i)a,L.R.IOC.P.  1.  — K. 
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needed   for   safe   iiaTigatioD';(u)'   ballast,  (v)   pilotage,  (u>)   and 
proper  stowage  of  the  cargo ;  (x)  and  a  master,  officers,  and  crew, 

competent  in  number  and  ability,  (y) 
*407  *The  warranty  of  seaworthineBS  must  be  fully  complied 
with ;  but  a  defect  or  deficiency  may  exist  in  some  one  or 
other  of  the  things  above  enumerated,  and  yet  not  he  sufficient 
in  extent  or  character  to  constitute  a  breach  of  warranty ;  and 
whether  it  be  bo  or  not,  is  generally  a  question  of  fact  for  the  jury. 
Thus,  few  ships  go  to  sea  without  some  rot  in  some  part  of  the  wood, 
'.  or  some  weakness  or  deficiency  in  the  sails  or  rigging ;  and  this 
may  be  wholly  unimportant  or  extremely  dangerous,  or  anywhere 
between  these  extremes ;  and  whether  it  renders  her  unseaworthy, 
depends  upon  the  test,  whether  it  makes  her  unfit  to  encounter  the 
ordinary  perils  to  which  she  will  be  exposed ;  and  the  same  rule  ap- 
plies to  the  sails  and  rigging,  and  everything  else.  Upon  the  trial 
of  such  questions,  after  evidence  is  received  to  determine  as  exactly 
as  possible  the  facts  of  the  case,  experts  are  usually  called  to  give 
to  the  jnry  their  judgment,  as  to  the  influence  of  these  facts. 

It  is  obvious  that  seaworthiness  must  differ  greatly  under  dif- 
ferent  circumstances.  A  ship  may  be  insured  only  while  in  a 
certain  port,  (2)  or  for  s  coasting  voyage,  or  a  voyage  to  Europe, 
or  a  voyage  round  the  world,  or  during  a  tempestuous  season  or  a 
quiet  one;  and  the  seaworthiness  required  in  every  case  is  the 
seaworthiness  of  that  vessel  (a)  for  that  place,  time,  or  voyage.  (6) 

M  As  to  a  medicine  cheat,  Bee  Woolf  N.P.30;   Bnak  v.'Rojti  Exeli.  Aw.  Co. 

V.  Claggett,  3  Eip.  SST.  a  B.  &  Aid.  73.     It  la  generally  neoes- 

(p)  Debloit  D.  Ocean  In&  Co.  16  I^ck.  Buy  to  have  an  officer  on  board  compe. 

303.    See  Dixon  v.  Sadler,  ft  M.  &  W.  40ft.  tent  to  take  the  miHler'e  place  in  caw  of 

(w)  Gibion    t>.   Small,  4    H.   L.   Cbh.  an  emerf^ncv.    Clifford  e.  Hunter,  3  Car. 

353;    Dixon  v.  Sadler,  ft  M.  ft  W.  41S,  S  4  1*.  16  ;  Gillespie  c.  Fonylh,!  Law  Rep. 

H.  ft  Vr.  895 :    Imw  v.   HoUingiworth,   7  S57  ;  Walden  i:  N.  Y.  Ini.  Co.  IS  Jabna 

T.  R.  leO;   Phillipe  n.  Headlam,  3  B.  &  I.%;  Treadwell  e.  Union  Ins.  Cu.  S  Cuw. 

Ad.  380;   Stanwood  v.  Rich,   1  Phitlipe,  !70i   Copeland  d.  New  England  bu.  Co. 

1IW.STI5;   Keeler  v.  Firem.  Ids.  Co.  3  S  Met.  432. 

Hill,  3ftO;    MMillan   i:  Union  Ins.  Co.  (i)  M'Lanahan  v.  UniTenal  Ini.  Co.  1 

Rice.  248  ;  De  Pan  v.  Joneii.  I  Brev.  43'  ;  Pet.   184  ;   Abitbol  d.  Bristow,  6  Taunt. 

Flanigen  v.  Wash.  Ids.  Co.  T  Barr,  306 ;  464 ;    Crnder  v.  Phil.  Ins.  Co.  2  Wash.  C. 

Whitnev  v.  Oceati  Ini.  Co.  14  La.  4SS.  C.  :iea ;   Paddock  v.  Ftaoklia  Ids.  Co.  11 

(i)  Chtae  V.  Eagle  Ins.  Co.  5  Pick,  ftl ;  Pick.  S3S. 

Weir  V.  Aberdeen,  2  B.  &  Aid.  320;    Cin.  (a)  The  term  aeawonhineea,  as  applied 

Ine.  Co.  v.  May,  20  Ohio.  211.  to  tteam-veeiela,  mean*  not  only  that  the 

In)  Forehaw  r.  Chabert,  3  Bmd.  &  B.  hull  shall  be  stanch,  tight,  and  atroug, 

158 ;  Waldea  r.  X.  Y.  Ins.  Co.   IS  Johns,  but  that  the  machinery  shall  be  properly 

136;   Tait  1'.  Levi,  14  Kast,  481 ;   Draper  constructed,   and    of   snffldent    paver  tu 

V,   Com.  Ins.  Co.  4  Duer,  334 ;    Dow   v.  perform  the  contemplated  voyage.    My. 

Smith,   I   Gaines,   32;    Silva    t>.  Low,   1  em  v.  Girard  Ins.  Co.  SB  Pa.  192.     See,  as 

Johns.  Cas.  181 ;   Crnder  v.  Phil.  Ins.  Co.  to  floating  docks,  Marcy  n.  Son  Ins.  Co. 

2  Wash.  C.  C.  262 ;   Cruder  d.  Penn.  Ins.  II  La.  An.  748. 

Co.  id.  339 ;   Hacks  v.  Thornton,   Holt,  {b)  See  Cobb  i>.  Nsw  England  Ini.  Co. 


>  That  a  defect  io  the  ship's  compass,  though  utiknown,  will  aroid  a  policy  of  in- 
«noe,  see  Richelien,  &c  Co.  v.  Boiton,  Ic.  las.  Co.  13fi  U.  &  406. 
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Usage  may  h&ve  great  influence  in  determining  this  point 
Thus,  in  many  cases,  a  log-line  and  a  quadrant  may  be  enough. 
Bat  in  other  caseB,  it  might  he  neceeaary  that  the  ship 
should  *bave  a  chronometer,  a  sextant,  and  a  master  com-  *408 
potent  to  make  a  proper  use  of  these  instruments.  So  there 
must  be  proper  charts  on  board ;  but  what  charts  are  proper  and  ne- 
cessary must  be  determined  by  the  circumstaDces  of  each  case,  (c) 

Seaworthiness  is  a  condition  precedent ;  that  is,  unless  the  ves- 
sel be  seaworthy  the  policy  does  not  attach,  (d)  But  by  a  rule 
somewhat  peculiar,  the  insured  is  not  in  general  bound  to  prove 
that  this  condition  was  fulfilled,  until  the  insurers  offer  some 
proof  of  unseaworthiness.  («)  ^  This  the  insurers  may  do,  by 
showing  that  the  loss  occurred  without  any  exposure  to  extraor- 
dinary peril ;(/)  but  if  ft  vessel  has  encountered  an  extraordinary 
peril,  and  the  insurer  resists  a  claim  for  loss,  on  the  ground  of 
unseaworthiness,  he  must  prove  this;(<r)  and  so  if  the  vessel 
sails  and  is  never  heard  from.  (A) 

If  a  vessel  becomes  unseaworthy,  and  afterwards  leaves  an 
intermediate  port  in  that  condition,  although  she  might  have 
been  repaired  there,  and  is  lost  in  consequence  of  that  neglect  on 
the  part  of  the  captain  to  repair  her,  the  underwriters  are  not 
held  liable  in  this  country,  (t)    In  England,  however,  the  law 

6  Gnj,  193 ;   Knill  v.  Hooper,  3  H.  £  N.  v.  China  HdC  Ids.  Co.  M  Fed.  Rep.  43. 

ITT;   Alexmnder  v.  Pratt,  1  Amonld,  Ina.  Bat  the  rule  generaUy   folloired  at  the 

•69;    Small  v.   Gibaon,   16    Q.  B.   Ml;  praoent  da;  w,  that  HeawoTthiness  is  aa- 

Broim  V.  Giiard,  I.Yeatea,  lift;   Bell  v.  siimedaia  fact  ia   tfae  abMace  of  fniad. 

Reed,  4  BIdd.  1ST.  and  the  aaiared  ia  oot  called  apon  to  prove 

(c)  lualltncb  CMMthequeatiOD  ia  one  it  in  timmt.    Dciihon   v.  Merchant*  Ins. 

of  (act  for  the  jarf.    Chwe  r.  Eagle  Ina.  Co.   11   Met.   307;   Tajloi   v.   Lowell.  9 

Co.  5  Pick.  SI ;  Bell  o.  Reed,4  Bion.  137;  Hau.  331 ;  Paddock  i:  Franklin  Ins.  Co. 

Cliftord   0.   Uiuiter,   Moudj   &    M,   103;  II  Pick.  327  ;  Parker  d.  FotUi,  3  Dow.  S3  ; 

tiilleapie  v.   Forsyth,   3  I.aw   Rep.  357;  Bnllard  b.  Roj^    Williama    Iub.   Co.   1 

U'l^nahan  b.  UiiiTer«J  Ina.  Co.  1   Pet.  Cnrtis,  C.  C.   MB;  Snethea   v.  Memphis 

IS4 ;   Palmer  a.  Great  Western  Ins,  Co.  Ins.  Co.  3  La.  An.  474  ;  Dnpevre  u.  VfKSt- 

IIS  N.  Y.  B99.  em  Ins.  Co.  3  Rob.  Ia.  457 ;  Kammoor  c. 

(lO  Tidmarih  v.  WMbington  Ins,  Co.  California  Ins.  Co.  40  Fed.  Hep.  847  ;  The 

4  Mason,  439;   Small  d.  Gibtion,  16  Q.  B.  Gulnare,  42  Fed.  Rep.  861. 

138;    Wallace  b.  De  Pan,  3  Bar,  503.  1  (/}  Watson   v.   Clark,   1   Dow,  344: 

Bre*.  293 ;  Van  Wickle  v.  Mechanic*'  Ac.  Parker  r.  Potts,  3  Dow,  23 ;  Wright  b. 

Ini.  Co.  97  N.  T.  350;   Seaman  v.  Enter-  Orient  In*.  Co.  S  Boew.  369;  Deshon  v. 

priie  fte.  Ina.  Co.  II  Fed.  Rep.  TT8 ;  and  Merchants  Ina.  Co.   II    Met.  307 ;  Myers 

eaaespaMiu.  ■>.   Giiard  Ins.    Co.  IS  Pa.  I9S;   Bnllud 

(s)  It  has  been   Aeld  in   some  cases,  o.    Ro^r    Witliams    Ins.  Co.   1   Cnrtis, 

that  as  the  seaworthintas   of  the  vessel  C.  C.  148 ;  Walsh  ef.  Waahiagton  Ina.  Co. 

ia  a  condition  precedent  to  the  right  of  33  N.  Y.  437. 

the  assured  to  lecoier,  it  lies  apon  him  (o)  Bamewalln.  Cbnich,!  CainM.  317. 

to    establish    that     fact.      TIdmarsh    v.  (A)  Deshon  c.  Merchants  ha.  Co.  11 

Waali.  Ina.  Co.  4   MaaoD,   439;  Craig  d.  Met.  SO*. 

U.  S.   Ins.  Co.   Pet.    C.   C.  410;  Moees  (i*)  Paddock   e.  FnuiUii]   Ins.   Co    11 

v.  Son  Ins.  Co.  1  Doet,  159 ;  Van  Vliet  t.  Pick.  317  ;  Haiard  c   New  England  Ins. 

Greenwich  Ina.  Co.  14  Daly,  1496;  Ward  Co.  1  Samner,  330,  S  Pet.  957  ;  Deblols  e. 

>  flee  THcknp  b.  Thames  Ina.  Co.  a  Q-  B.  D.  6M,  aa  to  the  shifting  of  proof  from  tlw 
iBtam  to  the  insured. — K. 
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aeemB  now  to  be,  that  if  the  ship  was  seaTrortby  at  the  com- 

mecoement  of  the  voyage,    Bubaequent  unseaworthioess,    from 

whatever  cause,  except  the  wilful  and  wrongful  act  of  the  assured 

himself,  will  not  relieve  the  underwriter  from  liubilit; 

*  409   *  for  a  loss  which  is  the  proximate  effect  of  a  peril  insuted 

against  (j) 

It  is,  however,  an  unquestionable  rule  of  insurance  law,  that  it 
is  the  duty  of  the  master  to  repair  unseaworthiness  in  the  first 
port  of  repair  which  he  reaches  after  the  injury.  The  disregard 
of  this  duty  is  undoubtedly  a  breach  of  the  warranty  of  sea- 
worthiness. Still  this  breach  does  not  operate  altogether  like  a 
breach  of  this  warranty  at  the  beginning.  It  does  not  destroy  the 
liability  of  the  insurers,  but  only  suspends  it.  It  seems  to  be 
settled,  for  example,  that  if  a  ship  loses  her  spars  at  sea,  or  a 
part  of  her  crew,  and  reaches  a  port  where  they  could  be  sup- 
plied, and  leaves  it  without  supplying  them,  but  then  proceeds 
to  another  port  and  there  supplies  them,  the  liability  of  the 
insurers  continues  UDtil  she  reaches  the  first  port  where  her  wants 
can  be  supplied,  and  is  then  suspended  until  they  are  supplied, 
and  then  revives  after  they  ore  supplied. 

Whether  the  suspension  of  the  liability  is  complete,  or  only  in 
reference  to  the  wants  not  supplied,  or,  in  other  words,  whether, 
if  a  loss  happens  during  this  suspension  from  any  cause,  the 
insurers  would  be  dischaiged ;  or  would  be  discharged  only  if  the 
loss  can  be  attributed  in  some  degree  to  those  wante,  may  not  he 
certain.  We  should  say,  however,  that  the  prevailing  rule  is, 
that  the  insurers  would  be  liable  even  during  the  period  of  sus- 
pension, for  a  loss  which  cannot  be  attributed  at  all  to  the  wants 
which  caused  the  suspension,  {k)  In  questions  of  this  kiud,  as 
in  most  of  those  of  seaworthiness,  whether  relating  to  the  ship, 
her  provisions,  crew,  or  pilot,  usage  and  the  nature  of  the  voyage 
would  have  much  influence. 

The  seaworthiness  required  when  she  leaves  an  intermediate 

port,  may  not  he  so  perfect  as  that  required  before  she  proceeds 

on  her  voyage.     The  only  rule  must  be  that  she  should  he 

•  410    *  made  as  seaworthy  aa  she  could  be  made,  by  a  reasonable 

use  of  the  means  within  reach. 

OcMD  Ids.  Co.  lePiok.  SOB;  Copel&nd  c  Ciuh.   SIT;    Starbnck   e.   New  Enghnd 

New  EnglBDd  Ids.  Co.  S  Met.  433;  Sea-  Idb.   Co.   19   Pick.   t9S;  Chue  e.  Eagle 

man  v.  EnteriiriBe,  &c   ln».  Co.  31  Fed.  Idb.  Co.  S  Pick.  51  ;  Am.  Ins.  Co.  v.  Og- 

Rep.  TTS.  dsD,  IS  Wend.  S32,  SO  id.  aST  ;  Peten  v. 

(»  Shee'B    Manhall     on     Ini.  123;  Pbcenix  Ids.  Co.  3  S.  A  Tt.  Sh  ;  H&xard  r. 

IMxon  V.  Sadler.   S  M.  ft  W.  405;  Red-  New  EnglaDd  Ins.  Co.l  SamDer.SlS.Ise; 

man  r.  WilsoD,  14  id.  476.  Seaman  r.  EDterprise,  tc  Ina.  Co.  81  Fad. 

ik)  Capen  v.  WaihiDgton  Ini.  Co.  IS  Rep.  TTB. 
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So  if  the  insurance  ia  to  attach  while  the  vessel  is  at  sea,  or  in 
a  distant  port,  the  aeaworthinese  muBt  be  that  proper  to  the  Ume 
and  place.  (^ 

A  similar  question  exists  as  to  the  warranty  on  time  policies; 
BDd  it  maj  be  still  involred  in  some  unoertaiaty.  We  think, 
however,  the  rule  must  be,  that  when  she  sails  on  her  first  voy- 
age, she  must  be  or  have  beea  completely  seaworthy  in  the  ordi- 
nary sense,  and  thereafter  kept  and  made  seaworthy,  by  the 
leaeonable  use  of  all  available  means,  and  that  the  insurers  are 
not  liable  for  a  loss  caused  by  a  want  of  repairs  which  could  have 
been  made  by  the  proper  use  of  such  means.  But  if  the  iusur* 
aoce  is  to  attach  to  a  ship  at  a  distance,  and  after  a  part  of  her 
voyf^e  has  been  made,  the  seaworthiness  required  is  oot  the 
same  with  that  required  at  the  beginning  of  the  voyage,  but  is 
qualified  by  a  reasonable  consideration  of  the  circumstances,  and 
of  the  nature  of  the  contract  (m)^ 


B.  —  Of  Deviation. 

There  is  always  a  warranty  that  the  ship  shall  pursue  her 
proper  course  between  the  termini  of  the  voyage  insured,  and 
therefore  these  termini  should  be  distinctly  stated  in  the  policy. 
It  is  therefore  one  of  the  beat  established  rules  of  insurance  law, 
that  the  insurers  are  dischai^ed  by  any  deviation  from  the  proper 
course  of  the  voyage.  Originally  this  term  "  deviation, " 
•as  employed  in  the  law  of  insurance,  had  no  wider  mean-  'ill 
ing;  but  now  it  is  extended  by  the  reason  of  the  rule,  to 
any  material  change  in  the  risks  assumed  by  the  insurers.     And 

(n  See  Paddock  o.  Fnnkltn  Ini.  Co.  commences,  the  onlv  implied  w&mnty  is 

11  nek.  SST.  chat  (he  Tewel  wai'iii  exiaceace  ag  a  vee- 

(m)  In  En)(Iuid,it  ia  now  settled  that  eel,  bat  that  if  she  ie  in  port  at  the  time 
there  is  no  implied  warranty  of  seawor'  of  the  inception  of  the  risk  there  is  an 
thinesa  in  any  case  in  a  time  policy  of  implied  warranty  that  she  shall  be  sea- 
insurance.  Small  0.  Gibson,  16  Q.  B.  worthy  when  she  leaves  the  port.  See 
128,  Ul,  *  H  L.  Gas.  3S3;  Jenkins  v.  Hoxie  p.  Pacific  Ins  Co.  7  Allen.  211  : 
Hercock,  8  Moore,  P.  C.  3S1 ;  Michael  Macy  e.  Mat.  Ins.  Co.  IS  Grav.  497  ;  Ca- 
r.  Tredwin,  17  C.  B.  551 ;  Thompson  t.  pen  v.  Washington  Ina.  Co.  12'Cnsh.  517  ; 
Hopper,  6  EUis  &  B.  I7S,  937,  EUis,  B.  &  Jones  v.  Ins.  Co.  9  Wallace,  C.  C.  478; 
E.  1038  ;  Fawcus  r.  Sanfleld,  6  Ellis  &  B.  Roose  n.  Ins,  Co.  95  Law.  Rep.  523  ;  Mar- 
IM.  In  this  connlry,  after  some  discus-  tin  v.  Fishing  lus.  Co,  20  Pi<4.  889 ;  Am 
aioD,  the  mle  appears  to  be  settled,  that  Ins.  Co.  e.  Ogdea,  20  Wend.  3S7;  Hoxie 
if  the  vessel  is  at  lea  at  the  time  the  risk  b.  Hume  Ins.  Co.  33  Conn,  SI. 

'  Dndj^n  V.  Pembroke,  2  App.  Cat.  aB4,  decided  that  in  a  time  policy  the  law,  in 
the  absence  <rf  special  stipnlationt  in  the  contract,  does  not  imply  any  warranty  that  the 
Tctsel  shonld  be  seaworthy,  Gibson  v.  Small,  sapplemented  bv  Thompeoo  i-.  Hopper 
and  Favcns  r.  SarflSeld,  tapra,  being  declared  Co  have  set  at  rest  all  controversies  oa 
tliii  snhject.    See  Merchants'  Ids.  Co.  b.  Morrison,  S2  10.  243.  —  E. 
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the  rule  applies  ia  full  force,  although  the  change  does  not 
increase  the  risk ;  for  the  iasurers  have  a  right  to  say  that  they 
assumed  certain  risks,  and  no  other  risks ;  (n)  and  the  rule  is, 
that  any  diviation  whatever  not  merely  suspends  the  liability  of 
the  insurers,  but  discharges  them  from  all  future  respooaibility; 
but  not  for  a  loss  caused  before  the  deviation  by  a  peril  insured 
against,  (o) 

It  may  indeed  be  aaid,  that  the  change  of  risk  might  be  merely 
temporary,  and  that  thereafter  all  subsequent  risks  are  certainly 
end  precisely  just  what  they  would  have  been  had  theru  been  no 
deviation ;  and  then  the  liability  of  the  insurers  might  revive. 
There  can,  however,  be  few  changes  in  the  risks,  if  any,  that 
leave  all  subsequent  perils  entirely  and  certainly  unaffected  0*) 

Usage  has  especial  influence  in  determining  what  is  the  proper 
course  for  a  voyage,  and  what  is  a  departure  from  this  course.  (9) 
If  there  bo  no  such  usage,  the  master  is  always  bound  to  proceed 
to  his  destination  in  that  which  is  the  best  way,  all  things  being 
considered,  (r)  At  the  same  time,  a  master  always  must  have 
from  the  nature  pf  the  case  a  certain  amount  of  discretion;  it 
is  his  duty  to  exercise  his  judgment ;  and  the  insured  is  bound  to 
leave  him  at  liberty  to  exercise  his  judgment  (a)  There 
•412  may  certainly  be  a  deviation  before  the  •voyage  begins, 
by  unreasonable  delay ;  {t)  ^  and  such  delay  at  an  iDterme- 
diate  port  would  be  a  deviation,  (it) 

(n>  UwyUsd   In*.   Co    e.  Le  Ttoj,   T  (r)  Haitin  v     DeUwmra   Ina.    Co.  1 

Cnach,  ac ;  Child    v.    Sdd    Ius.    Co.  3  Wwh.  C.  C.   354 ;  Brown   o.  Tayleni,  * 

Saudi.  S6;  Kettell  t.   Wi^n,  13  Man.  A.  &  £.  341. 

68;    Hartlj    v.    Bucgin,    3    Dong.   39;  (i)  As  where  a   mister  i*   reqaii«d 

Spiunej  r.  Ocean,  &c.   InB,   Co.  IT  Can.  bj  usage,  on  reacbiug  a  certain  point,  to 

Stlpr.  Ct.  93S.  decide,  on   a  coniideracion  of  Lhe  windi 

(d)  Hare  v.  Travis,  7  B.  £  C.  14;  and  cnrrenta,  whicli  of  fno  or  mon 
Green  d.  Yonus.  3  Ratk.  444 ;  Richardion  rontee  is  the  bent,  and  he  without  u  de- 
li. Maine  Ini.  Co.  6  Mau.  lOS;  f>uydei  v.  ciding  takes  one  of  them  in  obediencr  U 
Atlantic  Mnt.  Ins.  Co.  95  N.  Y.  19G.  the   uiting    orders    of  his  owners,  tbif 

in)    See   Coffin   b.   Newbnryport  Ins.  woold  be    a   deviation.     Middlewood  t. 

Co.  S  Mara.  449,  per  Sedginielc,  J.  Blakes,  7  T.  R.  163. 

(17)  Martin   v.    Delaware    Ins.    Co.   3  (0  Earl  i'.  Shaw,  I  Johns.  Cas.  313; 

Wash.  C.   C.  354;  Polsom  v.  MerchanU  Driscol   v.   Pansmure,    I    B.    &  P.   300; 

Ini.Co.  38   Me.   414;  Bentaloe  u.  Pratt,  Chittj   b.  Selwvn,  3   Atk.  359;  Hnll  >■ 

J.  B.  Wallace,  58 ;  Kettell  d.  Wigfrin,  13  Cooper,  14  Eaat,  479 ,  Hartley  v.  Bagein. 

Mass.  68 ;  Lockett  v.  Merch.  InsTCo.  10  3  Dong.  39 ,  Seamans  r.   Loring.  1  Ha- 

Rob.  La.   339 ;    Mej   D.   South  Carolina  son,  laT ;  Himel;  0.   S.   Car.  Ins.  Co.  3 

!□».  C0.3  Brev.  329;  Elliot  v.  Wilson,  1  Const.  R.    IS4{    Palmer   b.  Marshall,  « 

Brown,  P.  C.  470;  Vallance  v.  Dever,  I  Bing.  T9 ;  Momit  r.  Larkins,  8  Bing.  106. 

Camp.  503 ;  Ongier  u.  JennioKB.  id.  505,  (u|  Hamilton  c.  Sbeddon,  3  H.  &  W. 

note;  Salvador  v.  Hopkins,  3  Barr.  1707;  49;  Mnrden   u.   South    Car.   Ins.  Co.  3 

^,   .  .■      .^..    ..„     ^ Const.   R.   300;    Coffin    d,   Newbnrvport 

Ins.  Co.  9  Maw.  436 ;  WiUiaoia  b.  ^we, 

'  "  In  a  policy  '  at  and  from  a  port,'  It  is  an  implied  nnderstanding  that  ths  vend 
shall  be  there  within  snch  time  that  the  liak  (hall  not  be  materially  varied,  otherwise 
the  risk  does  not  attach."    Per  Blackimm,  J  ,  in  De  Wolf  n.  Archangel  Ins.  Ca  X^  ^ 
9Q.B.451,457.  — K. 
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Gregory  D.  Christie,  3Doiig.419;  Depej- 
Bler  V.  Sun  Ins.  Co.  19  N.  Y.  273. 
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A  deviation  is  always  excused  by  a  sufficient  necesaity;  or 
rather  a  change  of  risk  is  not  a  deviation,  which  is  caused  and 
justified  by  a  anfficient  necessity,  (v)  This  necessity  'must  always 
be  judged  of  by  the  circumstances  which,  at  the  time,  were  pre- 
sented for  consideration  to  the  assured  or  his  master,  and  not  by 
subsequent  events.  (u>)' 

It  must  always  be  a  voluntary  act ;  for  whatever  is  done  under 
compulsion,  (z)  or  indeed  for  any  sufficient  cause,  is  not  a  devia- 
tion ;  and  what  would  otherwise  be  a  deviation  is  not  one,  if  a 
change  of  risk  ware  made  to  avoid  a  peril  of  sufficient  reality 
and  magnitude,  and  was  do  greater  than  this  cause  required,  {y) 
And  as  we  have  seen  in  the  chapter  on  contracts  of  shipping,  a 
change  of  the  course  of  a  ship  is  justified,  if  it  were  for  the  pur- 
pose of  saving  the  life  of  persons  on  board  another  vessel,  (s)^ 
And  we  should  apply  the  same  rule  to  a  deviation  to  save  life  on 
board  the  vessel  insured,  unless  this  deviation  was  made  neces- 
sary by  the  want  of  sufficient  means  of  cure  on  board ;  and  this 
want  might  amount  to  unseaworthiness,  (a) 
*  It  is  quite  certain,  that  a  mere  intention  to  deviate  ia   *  413 

3  Camp.  469 ;  Kingston  f.  Girtud,  4  DaD.  O'Reillj  o.  Rojsl  Exch.  Ass.  Co.  4  Cunp. 

ST4.  S46i  Breod  t>.  Eaton,  10  Maw.  31. 

(r|  Thna.  a  vesael  damaged  by  a  peiil  {i)  The  Sch,  BoaCon,   1  Sumner.  SS8 ; 

ottbe  sea,  may  go  ont  of  Tier  conrae  to  Bond  a.  Brig  Cora.   2   Waah.  C.  C.  80; 

leSt.    Hottenx   it.    London    An.    Co.   1  Ship  Hear;  Kwbank,  1  Samner.  400;  Set- 

Atk.  us  ;  Cufiln  t>.  Newbarirport  Ins.  Co.  tla  a.  St.  Lonia  lua.  Co.  T  Mo.  3T9  ;  Wakh 

9  Maae.  447  ;  Colea  b.  Marine  Ina.  Co.  3  v.   Homer,    10  id.  6;  Ijiwrence   n.   Syda- 

Waah.  C  C.    159;  Hall  e.  Franklin  Ina.  botham,  B  Eaat,   4!i.     See  Fapajanm   v. 

Co.  9  Kck.   466.    Bat  whatever   be  the  Hocquard,  Law  Rep.  I  C.  P.  850. 

oecmity,  nune<«sgar;   deta,y  or  waste  of  (a)  In  Perkins  a.  Aneuata  Ins.  Co.  10 

tioM,  or  wandering  nnder  chat  necesaity.  Gray,  313,  the  wife  of  the  captain,  who 

will  be  a  deviation.    Tnmer   u.  Proteo  waa  on  board   in  a  preguant  c^oadition, 

tion  Ins.  Co.  £S  Me.  MS.  f^  down   the    cabin  stairs.     To   obtain 

(v)  Byrne  r.  La.   State   Ins.   Co.   19  medical  aeaistaucs  and  advice,  the  master 

Mart.  Tat.  IS6;  Gazzam  e,  Ohio  Ins.  Co.  deviated  from  bis  coarse    and  pat  ioto 

Wright,  SOS;  Stewart  v.  Teun.  Ina.  Co.  port.     The  court  held,  that  the  deviation, 

'  "■■      '  if  necessary  to   save  life  on  board,  waa 
iustifiable.    See  also   Brown   c.  Overton. 


vil,   1  against  the  reanlls  of  accidents  by  evei 

;  Whitney  v.  Haven,  13  Mass.  proper  precaution,  as  to  medicines  an 

^  173 ;  Reade  c.  Cumm.   las.  Co.  3  Johns,  neceeaanee  for  the  voyage,  as  much  as  b 

3S3;  Pool  f.  Phcenix  las    Co.  10  Johns,  waa  bound  with  respect  to  the  tightnei 

79 ;  Lae  ».  Gray,  7  Mass.  352  ;  Govemenr  of  the  ship. 
B.  Onited   Ina.  Co.   1   Caiuei,   993.    Ijee 


'  An  vnexiMKrted  failure  of  hait  of  the  kind  ordinarilr  taken  on  the  fishing  ground, 
will  not  justify  a  fishing  vasael  in  going  to  a  port  oataiSe  cif  the  coarse  of  the  royage 
to  procure  bait.     Bareesa  u.  EqnitaMe  Ina.  Co.  126  Mfua.  TO.  —  K. 

*  A  deviation  for  the  purpose  of  saving  life  is  jastiflable,  but  not  for  the  mere  saving 
of  property.     Scaramangac.  Stamp,  4  C.  P.  D.  316;  affirmed  in  S  C.  P.  D.  395.  — K. 

521 


)vGoo<^lc 


*414  THE  LAW  OF  CONTBACTS.  £bOOE  m. 

not  a  deviation. '  It  the  intended  voyage  ie  wholly  abandoned 
and  aaother  substituted,  a  policy  for  the  original  voyage  nevei 
attaches.  Bat  if,  fur  example,  a  vessel  insured  from  Boston 
to  Bio  Janeiro,  takes  goods  on  board  which  she  intends  to  carry 
to  New  Orleans,  and  then  returns  to  her  voyage  to  Rio  Janeiro; 
and  the  first  part  of  the  voyage  is  precisely  the  same  as  if  she 
had  not  intended  to  go  to  New  Orleans ;  the  deviation  does  not 
take  place  until  she  actually  changes  her  course  to  go  to  New 
Orleans.  And  for  a  loss  ocourring  before  this  change  of  her 
course  takes  place,  the  insurers  would  be  liable.  (J)  Whether  if  a 
vessel  sails  with  the  purpose  of  pursuing  her  course  for  a  certain 
time  and  then  of  changing  her  course,  this  is  only  an  intended 
deviation,  or  an  entire  change  of  the  original  voyage,  diachai^ing 
the  insurers  from  the  beginning,  must  always  be  a  question  of 
mixed  law  and  fact.  We  should  say,  however,  that  if  a  vessel 
sailed  with  the  original  intention  of  terminating  her  voyage  at 
some  other  port  or  place  than  that  to  which  she  is  insured,  this 
would,  generally  at  least,  be  a  change  of  the  voyage,  (c)  If  she 
sails,  intending  to  go  where  she  is  insured  to  go,  a  clearance  for 
a  different  port  would  not  discharge  the  insurers. ((2) 

Policies  of  a  certain  description  are  commonly  called  liberty 
policies.  They  permit  certain  changes  of  course,  which  would 
otherwise  be  deviations.  The  expressions  often  used  are  "  with 
liberty  to  enter  such  a  port, "  or  "  to  enter"  or  "  touch  at*  or 
"  trade"  or  '  stop"  or  "  stay  at '  The  parties  may,  of 
*  414  course,  *  make  whatever  stipulations  they  please ;  and  the 
language  used,  although  once  construed  with  perhaps 
severe  technicality,  (e)  would  now  undoubtedly  be  construed  vfith 
due  regard  to  the  intention  of  the  parties.  (/)  ^ 


iDwon  e.  Fer^BKon,  I  Doug.  361 ;  Kewley  (d)  Pl&ccti^  ».  Fletcher.  1    I>oag.  991 ; 

p.  Kyan,  a  H.  Bl.  343 ;  Hare  o.  Travia,  7  B«niewaU  v.  Church,  1  Csine*.  317  ;  T«l- 

B.  &  C.  U;  Marine  Ids.  Co,  v.  Tucker,  a  cot  «.  Marino  Ins.  Co.,  2  Johns,  130;  Mo- 

Ctanch.  3S7;  Hobart  v.   Norton,  8  Pick.  Fee  i:  S.  Car.  Ins.  Co,  S  MrCord,  MB. 

159;  Winter  ti.   I)elaw«re    Ins.    Co.    30  (f)  Thus  "  to  touch  aad  Mv  "  has  been 

Fa,    334 ;    lAwrence  i'.  Ocean  Ids.   Co.  held    not    to    authoriie    breaking    bulk. 

11   Johna.    241  ;  New   York   Ins.  Co.  u.  Slitt  t.  Wardwell,  2  Esp.  610,  Park.  Ins. 

jjiwrence,  U  id.  46.     See  Silra  d.  Low,  1  388.     See    also,  Sherifi   v.   I'utta,  9    Eop.  * 

Johns.  Caa.  184,  96 ;  United  Stue*  u.  The  Paul  ShMuroati, 

U)  Stocker  v.   Harris.  3   Maes.  409;  Pet.  C,  C.  104. 

Merrill  v.  Boylston  Ins.  Co.  3  Allan,  S47 ;  (./")  Urqnhart    r.   Baman],   1    Taant. 

Muine   Ins.  Co.  b.  Stras,   1   Munf.  408.  450;  Gregory  d.  Christie,  Park,  Ini.  67,3 

>  la  Foreign  Merchants  v.  British,  &c.  Ins.  Co,  L.  R.  8  F.x.  1S4.  nncleT  a  policy 

"to  stay  and  trade,"  a  delay  other  than  foi  a  trading  purpose  wm  Md  to  ba  a 
deviation.  —  K. 
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It  ia  QoTT  oftea  expressly  permitted  that  intermediKte  vovages 
may  be  made,  or  intermediate  ports  viaited.  These  intermediate 
ports  are  sometimes  named,  and  sometimes  only  designated  as 
porta  between  two  Urmini.  (g)  In  either  case,  it  is  quite  certain 
that  the  porta  should  be  visited  in  the  order  in  Trhich  tbej  are 
named,  (A)  unless  it  is  obvious  that  the  order  in  wbicb  they  are 
enumerated  was  accidental,  and  not  intended  to  have  any  effect ; 
or,  if  not  named,  then  in  their  geographical  order,  (t)  By  geo- 
graphical order  is  generally  meant  the  order  in  which  they,  stand 
upon  the  map ;  but  usage  and  the  nature  and  purpose  of  the  voy- 
age may  show  a  different  intention  of  the  parties,  and  so  vary 
this  order,  (j)  The  reason  for  the  rule  is  that  if  it  were  other- 
wise, a  vessel  might  go  to  the  further  port  and  then  return  to  a 
nearer,  then  go  again  to  a  further  port  and  return  to  a  nearer, 
and  thus  lengthen  the  voyage  indefinitely ;  and  no  construc- 
tion would  give  this  power  unless  it  were  expressly  given.  (£) 
For  the  same  reason,  a  liberty  to  go  to  any  ports  without  naming 
them,  would  be  construed  with  reference  to  the  voyage  insured, 
and  would  not  be  held  to  include  permission  to  visit  a  port 
which  could  not  be  reached  without  a  distinct  change  of  the 
voyage,  (l) 

Policies  on  time  may  contain  no  termini  whatever;  and 
then  •  they  usually  add  the  clause,  "  wherever  she  may  be, '  •  415 
or  some  equivalent  clause.  But  they  may  contain  termini 
of  place,  or  specify  that  certain  places  may  be  visited  only  at  oer- 
tain  seasons.  A  very  common  insurance  is  to  such  "  a  port  and 
a  market ; '  and  it  covers  the  vessel  to  that  port,  and  while  on 
her  way  from  that  port  to  any  other  in  search  of  a  market  (»t) 
But  even  to  this  general  liberty,  usage  and  a  reasonable  reference 
to  the  intention  of  the  parties  might  give  some  limitation. 

The  insured  is  never  bound  to  take  advantage  of  the  liberty 

Doag.  410;   Ctoh  v.  ShotUffe,  S   B*/,  (k)  Hsumotid  ti  Reid,  4  B.  ft  Aid.  73; 

330 1  Mctcalte  «,    Panr,  4   Camp.   133;  Williams  d.  Shee,  3  Camp,  469;  Solly  n. 

Aahle;  r.  Pratt,  16  M.  ft  W.  471,  1  Exch.  Whitmore,  »  B,  ft  Aid,  4a;C]aB0D  e.  Sim- 

137;  GiUert  t;  HaJlat,  3  Johni.  Caa.  396;  munda,  cited  6  T.  R.  533;  LaDghoni  a. 

CbaM  B.  Eagle  Ina.   Co.  5  IMck.  SI.     See  Allnntt,  4  Taant.  511 ;  Backer  u.  Allnnt, 

m  iiutRictiT«  cue  on  the  oonstroctioD  of  16  East,  S7S. 

a  Libartv  Policy,  Id  Seccorab  v.  Frovin-  (l)  Bottomlej  n.  Borill,  S  B.  ft  C.  310; 

dal  Ids,  Co.,  10  Allen.  306.  Bogg  v.  Homer,  l^k.  Ina.  394;  Sanken 

(s)  Thorndike   r.    Badrdman,  4  Pick.  d.  RlcTe,  Park.  Ina.  637 ;  Larabre  c.  Wil- 

*'      "    -   T.  Fletcher,  1  Dong.  384 ;  Han-  eon,  1   Ilong.  3S4;  Coles  v.  Marine  Ins. 

10  B.  &C.  S&S;  Leathley  Co..  3   Wuh.  C.  r      --     — 

ig.  517.  Union  Ina.  Co.  a  W 

,      ..  Uaworth,  6  T.  B.  531.  r,  Liddard.  5  Taunt 

[i)  See  Ciaaon  d.  Simmona,  ciUd  6  T.  («)  Debloia  v.  Ocean  Ids.  Co  16  IHck. 

B.  633.  303 ;  Maxvell  ».  Robinioti.  1  Johon.  333 ; 

(j)  S«e  Gairdnei  D.  Seobense,  I  Taunt.  Smith  ■.  BM^es,  3  Johua  Cas.  SM;  (iaitlwr 

1«.  P.  Mytick,  >  lid.  lie. 
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given  bim,  and  a  mere  omission  to  exercise  the  whole  or  a,nj  part 
of  it  would  not  amount  to  a  deviation,  (n) 

In  reference  to  all  liberties  whatever,  however  wide  they  may 
be,  they  must  be  so  construed,  if  the  language  is  not  precise  and 
clear,  and  they  must  also  be  so  exercised  as  not  to  bring  them 
into  conflict  with  the  proper  progress  of  the  vessel  towards  an 
nltimate  destination,  which  is  declared  and  defined  in  the 
policy,  (o)  But  if  there  be  no  designation  of  an  ultimate  destioa- 
tion,  it  would  seem  that  the  permitted  ports  may  be  visited  in 
any  order,  if  so  visited  for  the  purpose  of  receiving  ordeia  or 
instructions  to  determine  the  final  destination.  (j>) 


SECTION  XIV. 

0?  THE   ADJDSTHIMT. 

The  adjustment  of  a  claim  on  insurers  is  not  always  required ; 
nor  is  any  particular  form  required.  In  all  the  United  States, 
adjustments  are  usually  made  in  a  similar  way,  and 
*416  *  in  the  larger  mercantile  ports,  at  least,  by  persons  whose 
business  it  is  to  make  them ;  and  these  persons  are  gener- 
ally,  though  not  always,   insurance  brokers. 

These  adjustments  are  sometimes  long  and  complicated,  espe- 
cially in  cases  of  general  average ;  and  sometimes  short  and 
simple.  In  either  case,  and  equally,  the  law  makes  them  binding 
upon  all  the  parties  in  interest  (q)  The  exceptions  to  this  rule 
are  the  same  as  those  applied  to  all  contracta  They  may  be 
avoided  by  a  party  defrauded,  if  they  were  made  fraudulently,  (r) 
Nor  are  they  enforced  if  founded  upon  a  material  misrepresenta- 
tion or  concealment,  ($)  or  a  material  mistake  of  fact  (f)  or,  we 
think,    of  law.  (u)     But  the  distinction   of  the  common    law 

(r)  Mandonp.  Iteid,3East,S7S;Hale  Here.  310,  Park,  Iiu.  IBS;  Hewit  v.  Flex- 

e.Mercantilelm.  Co.e  Pick.  ITS;  Kane  !>.  nej,  Beairee,  L«k.  Merc.  308;  Adam*  r. 

Colnmbian   Ids.  Co.  S  Johua.  Se4;  CitxB  Saandan,  4  Car.  £  F.  Sft;  Uay  r.  Chiii- 

0.  Shutliffe,  3  Bay,  aao.  ti«,  Holt.  N.  P.  67. 

(o)  Bee  Bragg  d.  Anderson,  4  Tannt.  (r)  Haigh  v.  De  ta  Cour,  3  CMnp.  319. 

199;  Perkins  d.  AngnsU  Ina.  Co.  lOOtay,  M  Fangier  v.  Hallett,  3  Jofaiw.  333; 

3ia.  Shepherd  r>.  Chewter,  1  Camp.  S74. 

(□)  Melliiih  D.  Andrem,  16  Eut,  313,  (0  Rogers  i>.  Mavlor,  Park,  Ins.  163 1 

S  lit  &  S.   27,  S  Taant.  496;  Armet  e.  Chriuian   v.   Coombe.  3   Esp.   489;    De 

lonei,  4   J.  B.    Moore,  150;   AsUey   a.  Garroa  r.  Galbraith.  Park,  Ins.  IBS^  Dow 

(v)  Bogeta  v.  Maylor,  Park,  Ini.  16S. 
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between  these  two  mistakes  is  still  so  far  applied,  that  if  money 
be  actually  paid  under  an  adjustment,  it  may  be  recovered  back 
if  paid  through  a  mistake  of  fact,  (f)  but  not  if  paid  through  a 
mistake  of  law.(w) 

The  policies  in  commou  use  make  the  loss  payable  *  after  proof 
and  adjustment  of  the  loss. '  But  if  payment  is  refused,  aud  a 
suit  is  instituted,  the  want  of  an  adjustment  is  no  defence.  (2;) 
And  if  a  claim  be  demanded  and  refused,  which  is  founded 
upon  an  adjustment  which  was  offered  by  the  insured,  he  may 
then  waive  this  adjustment,  and  present  and  sue  upon  a  new . 
adjustment,  whether  more  or  less  advantageous  to  him.(y) 

An  adjustment  is  equally  binding,  whether  it  be  made  at  home 
or  in  a  foreign  port,  provided  it  be  there  made  by  persons  of  com- 
petent skill,  in  accordance  with  the  laws  of  that  place,  and 
in  good  faith,  (z)  If  payment  be  made  on  a  claim  *  for  a  *  417 
total  loss,  this  is  equivalent  to  an  adjustment,  (a)  and  an 
adjustment  has  no  effect  upon  the  claim  of  the  insured  or  his 
action  on  the  policy,  if  the  subject-matter  of  the  claim  or  action 
be  not  included  in  the  adjustment.  (&} ' 

(c)  Serner   ir.    Hall.  4    Tannt    735;  Ids.  B6S ;   Ifewmaa  b.  Caialet,  id.   966; 

KbUt  v.  Solari,  9  H.  &  W.  it;  Matn&l  StroDg  v.  N.  T.  Ids.  Co.  II  Jobiu.  3U; 

Ids.  'Co.  v.  Hooro.  T  Gray,  248.  D^n  n.  Oceftn  Ini.  Co.  S  Cov.  63 ;  Loring 

tw)  Bilbief.  LamDey,  a  East,  469.  o.  NeptnDB  Ins.  Co.  30  Pick.  411;  Tborn- 

(z)  Rogen  o.  Ms^lor,  Park,  Ins.  163.  ton  v.  U.  Ids.  Col  3  Fairf.  ISO.     See  Uw- 

(v)  Am.    Ids.    Co.    v.    Griswold,    U  risn.  Scanunaoga,  L.  R.  7  C.  F.  4S1. 

Wend.  399.  (□)  H'Lellau   d.    Maine  loe.  Co.    13 

(i)  See  Power  v.  Wliitroore,  4  M.  ft  8.  Man.  346. 

I4t ;   Lenox  f .  TfniCed  Ins.  Co.  3  Jolmi.  (6)  KevDolda  ».  Oeean  Ini.  Co.  SS  Pick. 

Cu.  178;  ShifF  g.  Lb.  State  Ins.  Co.  18  191. 

Hart.  La.  629 ;  Walpole  o.  Ewer,  Park, 

■  A  stipalation  in  a  policy  isnied  In  a  fontgn  coniitrf  that  In  case  of  a  loss  rait 
•ball  be  brought  only  in  a  specified  cooit  in  inch  conutrj,  is  inraUd.  Sounra  v.  WeMem 
AMoiaiH*  Co.  43  Fed.  Bep.  339. 
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•CHAPTER  rvni 


OF  THB   LAW  OF   nSB   INSCSANCE. 


OF  THE  FORM  OF  THE  COKTBACT. 

The  general  principles  of  contracts  suffice  to  answer  many  of 
the  qnestiona  raised  hj  fire  policies,  and  the  principles  of  marine 
insurance  are  generally  spplieable.  It  will  not  therefore  be 
necessary  in  this  chapter  to  present  a  complete  and  independent 
view  of  the  law  of  fire  insurance,  but  we  may  dwell  mainly  on 
the  questions  which  belong  specifically  to  these  contracts.  This 
kind  of  insurance  is  sometimes  made  to  indemnify  against  loss 
by  fire  of  ships  in  port ;  (a)  more  often  of  warehouses,  and  mer- 
cantile property  stored  in  them ;  atill  more  frequently  of  personal 
chattels  in  stores  or  factories,  in  dwelling-houses  or  bams,  of 
merchandise,  furniture,  books  and  plate,  or  pictures,  or  live  stock. 
But  the  most  common  application  of  it  is  to  dwelling-housea 


A.  — Sow  the  Contract  is  made. 

Fire  insurance  is  now  always,  as  we  suppose,  made  in  this 
country  by  companies  incorporated  for  that  purpose.  These 
sometimes  are  both  fire  and  marine  insurance  companies ;  but 
more  generally  confine  themselves  to  fire  insuranca     They  may 

be  stock  companies,  or  mutual  companies,  or  both.  The 
*419   stock  'company  offers  to  the  insured  as  a  security  for  the 

payment  of  losses,  the  whole  amount  of  its  stock,  as  well 
as  the  pioceeda  of  its  business.     Mutual  companies,  if  without 

(a)  The  iiuiinuice  on  a  ship  "  od  the  that  use,  aod  br  reuoD  of  sach  vlBptation' 

■tockt    bnildioe,"  does    Dot   include   the  had  become  viOneten  tor  other  porpoeM. 

mMeriab  which  nre  ao  far  wronvhi  a>  to  Hood  v.  Monhatttui  log,  Co.  1  Kern.  6Si, 

be  in  A  conditioD  to  be  framed,  if  thej  are  overraliiiK  the  same  case  in  the  Saperior 

not  ictasll;  incorporated  into  the  parts  Conrt,  i  Doer.  ISl.     See  alio  Mason  c. 

on  the  Rocks,  althoofih  thej  wne  in  a  Franklin  loi.  Co.  13  QUI  db  J.  468. 
proper  place  to  be 
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stock,  have  of  course  no  other  oapital  to  rest  upon  than  the  pro- 
ceeds of  their  business,  or,  in  other  words,  the  amouat  of  their 
premiums.  Usually,  in  mutual  companies  an  insured'  pays  but  a 
small  sum  down,  and  is  insured  for  a  certain  number  of  years, 
and  gives  hia  note  for  a  much  larger  sum  than  he  pays  in  cash. 
Then,  if  lasses  more  than  exhaust  the  whole  amount  paid  in  cash 
by  all  the  insured,  they  are  all  called  upon  on  their  notes  pro 
rata,  and  the  whole  amount  which  can  be  demanded  of  any 
insured  will  not  exceed  the  amount  of  the  note.  It  follows,  that 
the  capital  thus  held  as  security  for  the  payment  of  losses,  is  not 
only  the  whole  amount  of  cash  paid  when  policies  are  taken,  but 
the  whole  amount  of  all  the  notes  given  by  the  insured.  The 
purpose  and  effect  of  this  arrangement  is,  that  each  insured  pays 
only  for  the  actual  risk,  and  his  share  of  the  cost  of  carrying  on 
the   business.  (() 

It  is  now  common  for  mutual  companies  to  have  different 
departments  or  classes  of  risks ;  and  each  insured  comes  under 
the  appropriate  class.  It  seems  to  be  determined  that  all  the 
notes  of  a  mutual  company  constitute  its  capital,  whether  they 
belong  to  one  department  or  another;  but  the  notes  of  each 
department  are  called  on  first  for  the  demands  of  that  depart- 
ment, and  afterwards,  if  necessary,  to  satisfy  the  demands  of 
the   departments.  (ft6) 

To  secure  the  funds  from  which  losses  are  ultimately  payable 
(which  are  the  premium  notes) ,  the  charter  of  miitual  companies 

{b)  See  Pacific  Ini.  Co.   r.  Quae,  49  thongh  tbeie  wu  &  praviooa  loet,  unleM 

Ho.  339 1  Com.  o.  Dorchester  lo*.  Co.  1 13  Cbera  is  Bomething  in  the  pcJicy,  cbaiter, 

Hue.  H3 ;  SlMer  Ins.  Ca.  a.  Bantow,  8  or  bj-Uwa,  or  premium  note,  aboniDg  a 

B.  L  343  :  Moumouth  ln«.  Co.  b.  Lowell,  differenl   contraut    or    iliKborge.      Ken- 

59  He.  MU ;  NaahoB  Ins.  Cai.  v.  Muots,  5S  Uampshire   Ins.   Co.   u.  Raod,  4  Fogler, 

N.  H.  4B;  Farmeni'  Ini,  Cu.  v.  Chase,  SB  438;  Swamscot  Machine  Co.  c.  Panridge. 

N.  U.  341.     The  policj  which  a  mntual  5  id.  369.     Whete  the  charter  aod  by-laws 

InaaikDcecompMiyiHaeBandthe premium  of  ibe  compan;  provided  foi  aaseMroeuta 

note  giTen  at  the  tame  time  for  the  pay-  in  case  of  tuases  not  u>  exceed  the  amonut 

Bwnt  of  OMO^mepta.  are  iadependeDt  con-  of  the  premium  nMes,   it  was  lifld.lbat 

tiacta,  and  a  vote  bj  Bticli  a  companj,  that  without  Bncb  loieeB  do  recovery  conld  be 

U  the  aeeeMmenca  npon  itH  premmoi  ootee  had  on  the  notes,  although  abaolnCe  on  the 

ilioald  not  be  pnoctnally  paid,  the  Idbot-  fare.      Innarance  Co.  v.  Jarvii,  2S  Conn. 

■Dce*  ]»eTibiul^  made  shoold  be  Boapend-  133.     It  hae  been  Juld,  that,  where  the 

•d,  ie  of  no  Talidity,  utitees  aiaented  to  by  policy  of  a  matnal  inanrance  company  be- 

the  inenred.      New   Eneland   Ins.  Co,  e.  comes  ipso  facto  void  hy  an  alienation,  a 

Butler,  34   Me.   451.     Where  the  policy  member  will  not  be  liable  for  assessments 

has  been  rendered  void  by  a  tiaDsfer  of  for  losses  occnrring  after  an  alienation, 

interest,  the  insnred  is  penoDally  liable  on  Wilson  t>.  TrDmbnll  Ids.  Co.  19  Fa.  373. 

the  preminm  note,  until  an  actnal  sanen-  The  giving  of  the  premium  note  is  not 

der  of  the  policy,  and  the  payment  of  an  necensary   to  the   consammatiou   of   the 

(SMSSOients  aeainat  htm  for  losses  bus-  contract    of    insurance.      Blanduud    i-, 

taioed  Iwfore  the  surrender.    Indiana  Ins.  Waite,  3S  Me.  31. 

).  p.  CoqnilJard,  3  Cart.  Ind.  643.    So  (bb)  Sands  v.  Sanden,  39  K.  T.  139  j 

•  insiired  is  liable  for  premiums  during  >,  0.  38  N.  Y.  410. 

62T 

Diq.izeobvGoO'^lc 


the  whola  Mrm  of  the  i 


*420  THE  LAV  OF   COMTBACTB.  [BOOK  IIL 

sometimefi  providea,  that  the  company  has  a  lien  to  the  extent  of 
the  premium  note  on  the  land  on  which  the  insured  building 

stands. 
•420       "In  regard  to  the  making  of  the  contract,  aa  whether 

writing  is  required,  or  when  the  contract  takes  effect,  or 
what  is  a  sufficient  agency,  or  a  sufficient  ratification,  we  are 
aware  of  no  material  difference  between  the  law  of  marine  insur- 
ance  and   the   law  of  fire   inanrance.  ^c)     Charters  may  contain 

U)  See   Eamn   v.  Home   Ids,  Co.  94  See  kIbo  Haetier  d.  Frith,  6  Wend.  lOS; 

tJ.  S.  621  ;  Hftrrii's  Cbm,  L.  R.  T  Ch.  S8T  ;  Pklm  v.  Hediua  Fire  Ina.  Co    SO  Ohio, 

Pi«dmoDt  lug.  Ca  B.  Ewio^,  93  U.  S.  377  ;  SS9.     The  caae  of  McColloch  v.  Eule, 

Mnt.  Life  Iiu.  Co.  v.  Yoaag,  33  WolL  8S;  Im.  Co.  1  I^ck.  !7B,  k>  fu  M  It  decidM, 

Strobn  u.  Hartford  Iob.  Co.  37  WU.  635.  that  *  letMi  of  accepcaace  doe*  not  bind 

When  the  offer  to  inaiire  has  been   ac-  the  putj  BcceptinK.  till  it  a  received  br 

eepted,  and   the  appliouit  haa    cnmplied  tbe  put;  makm^;  the  oBer.  and  that,  until 

with  ill  the  conditium  imposed,  the  risk  that  time,  Che  party  oBenaji;  has  a  right 

lencfs,  although  the  polirv  hu  not  to  retract  hie  offer,  it  effectuallj  f--^ 

iuued.     ThoB,  the  pfuntiff  having        " 


roled  bj  the  above  canea. 


agent  of  a  mataal  company  for  an  inaur-  the  policj  iuned  by  the  companj  t 
ance.  and  at  the  aame  time  made  the  from  the  offer  of  the  applicant.  Ocean 
necBMary  cash  payment  and  execaled  the  Ina.  Co.  v.  Carrington,  3  Conn.  357.  See 
preminm  Dote.  The  application  being  a  recent  and  interesting  case  on  thia 
tranamitted  to  the  compaii)',  ao  alteratioD  qaeation,  Kentucky  Mot.  Ina.  Co.  v. 
in  the  building  was  directed,  and  an  an-  Jenka,  5  Pott.  lad.  96.  A  memotandam 
thority  required  from  the  tnuteea  of  the  made  in  tbe  application  book  of  a  com- 
buildiug  to  effect  the  inanrance.  Thia  pany  by  the  president,  and  aigoed  bjr 
waa  communicated  to  the  plaintiff  by  the  him,  ii  not  binding,  when  the  party  Eo  lie 
aecretary,  who  aCated,  when  the  company  insured  wishea  the  policy  to  be  delaj'ed 
were  duly  certified  that  these  bad  been  until  a  different  adjustment  of  the  terms 
complied  with,  a  policy  wotild  be  sent,  can  be  made,  and,  after  some  delay,  is 
The  conditions  were  complied  with,  and  notified  by  the  company  to  call  and  settle 
the  agent  notifled,  and  the  agent  requested  the  baebeas,  or  the  compauv  would  not 
to  call  and  examine ;  but  he  neglected  be  bound.and  be  does  not  call.  Sandford 
to  do  so.  It  was  W(f,  that  the  n»It  com-  e.  Trast  Fire  Ina  Co.  11  Paige,  647. 
menced  from  the  notification  of  compit-  Where  written  application*  for  insurance 
ance  with  the  terms  of  the  conditional  had  been  mads  to  a  mutual  Iniurance 
tAreemeat.  Hamilton  e,  Lycoming  Ine.  company,  and  the  rates  of  preminm 
Co.  5  Ban,  339.  See  also,  Andrews  e.  agrmd  upon,  and  when  the  policies  were 
Essex  Ins.  Co.  3  Maaon.  6;  Kohne  a.  Ina  made  out  the  applicant  refused  to  take 
Co.  1  Waab.  C.  C.  93 ;  Palm  o.  Medina  tbem  or  sign  the  deposit  notes,  and  the 
Ina.  Co.  30  Oliio,  939 ;  Blanchard  e.  policies  remained  in  the  poeseBsion  of 
Waits,  S8  Me.  SI  ;  Bragdon  d.  Apple-  the  company,  it  waa  htid.  that  there  waa 
ton  Ina.  Co.  43  Me.  SS9.  Where  the  no  completed  contract,  which  would  Bus- 
agreement  to  insure  is  complete,  eqnity  tain  an  action  against  the  applicant  on 
wilt  compel  the  execution  of  a  policy,  of  the  deposit  notes.  Real  Estate  Ins.  Co. 
tf  a  loM  has  occnrred,  decree  its  payment,  v.  RoMsle,  1  Gray,  836.  See  also  Lin> 
Perkins  v.  Washington  Ins.  Co.  4  Cow.  dauer  v  Delaware  Ina  Co.  8  Eng.  Ark. 
B4S;  Liizlitbod/  V.  Korth  American  Ins.  461.  So,  where  the  bnildings  wers 
Co.  as  Wend.  ISj  Carpenter  r.  Matual  burned,  while  the  proposal  of  the  corn- 
Safety  Ina.  Co.  4  Sandf.  Ch.  408 ;  Say-  pany  and  the  acceptance  of  the  applicant 
dam  r.  Columbus  Ins.  Co.  18  Ohio,  459 ;  remained  in  the  possession  of  the  agent 
Neville  a.  Mer.  Ins.  Co.  19  id.  4SS.  of  the  latter,  the  companj' vras  Wrf  not  to 
Where  the  offer  of  the  company  by  letter  be  liable.  Thayer  v.  Middlesex  Ins.  Co. 
to  insure  is  accepted  in  due  aeason,  the  10  Pick.  3SS.  Where  the  applicant  is 
contract  is  complete  by  a  deposit  of  their  notified  that  Che  payment  of  the  premium 
letter  of  acceptance  in  the  mail  before  the  la  a  condition  precedent  to  the  taking 
building  ia  burned,  or  before  the  other  effect  of  the  insurance,  no  contract  Buf 
party  has  withdrawn  hia  offer,  Tayloe  aists  while  it  remains  unpaid.  Flint  :. 
t.  uervbanta  Ina   Co.   9   Howard,  390.  Ohio  Int.  Co.  8  Ohio,  Ml ;  Bertiiond  b. 
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peremptory  •provieiolis  on  some  of  these  points,  (rf)    And  *421 
in  policies  of  fire  insurance,   so  far  as  we  know,   the 
insured    is   always   specifically  named,  (e)     Such   expressions   as 
'  for  whom   it   may  concern, '  "  for   owners, '  and    the   like,  not 
being   often,    if   ever,    used.  (/) 

In  OUT  mutual  insurance  companies,  it  is  a  general  rule  that 
every  one  who  is  insured  becomes  a  member  of  the  company.  It 
follows  that  all  who  are  insured  insure  each  other;  and  also 
that  every  one  insured  is  bound  by  all  the  laws  and  rules  of  the 
company,  for  he  himself  is  one  of  those  who  made  them. 

In  practice,  there  is  this  difference  between  marine  policies  and 
fire  policies,  issued  by  mutual  companies.  Mutual  fire  insurance* 
companies  require  that  there  shall  be  a  written  application  for 
insarance.  This  application  is  upon  a  printed  sheet,  and  con- 
tains a  very  large  number  of  questions,  very  carefully  drawn  up, 
for  the  purpose  of  eliciting  by  the  answers  to  them  the  whole  of 
the  information  which  the  insurers  need,  to  enable  them  to  deter- 
mine whether  they  will  take  the  risk  at  all.  or  at  what  rate  of 
premium.  To  all  these  questions,  there  must  be  written  and 
specific  answers.  Then  the  application  itself,  with  all  its  con- 
tents, is  made  a  part  of  the  policy  by  the  terms  of  the  policy 
itself,  (ff)  Then  the  statements  in  this  paper  are  warranties ; 
although  the  application  itself  may  be  r^arded  as  having  no 
other  purpose  than  that  of  identifying  the  property.  There 
are  cases  going  to  show,  that,  without  expressions  declaring 
a  paper  referred  to  be  a  part  of  the  policy,  there  may  be  a  refer- 
ence to  a  paper  so  connecting  it  to  the  policy  as  to  make  it  a  part. 
But  a  mere  reference,  to  have  this  effect,  must  be  very  dis> 
tinct  and  determinate.  (A)   The  principles  which  should  determine 

Atbntie  Iiu.  Co.   13  La.  539.    See  al«o  (/)  De  Forest  v.  Falton   Tin.   Co-   I 

Bnflam  v.  F^jetUt  Idb.  Co.  3  Allen,  360.  Hsll;  112.    See  Alliance  Int.  Co.   b.  La. 

But  geaerall}'  a  parol  contract  of  ioBar-  State  Inr.  Co.  B  La.  11.  anil  posi,  p.  *US. 

ance  maj  be  mads  bv  a  stock  compnoj.  (y)  Suaqnehanna  Idb.  Co.  v,  ?enine,  7 

See  amle,  p.  •350.  d.  (a).     In  regpect  to  a  Watts  &  S.  348;  Holmes  d.  Cbarlestown 

ntiftcatioD,  see  DeBolM  v.  PeDDBjlvaaia  Ins.  Co.  10  Met.  211 ;  Smith  b.  Bovditcb 

lu.  Co.  4  Whart.  68.    See,  for  parol  con-  Ins.  Co.  6  Cosh.  448 ;  McMahuo  d.  Pons- 

tntct.  New  England  Ini.  Co.  n.  RobinsaD,  mooth  Jns.  Co.  9  Foster,  19. 

SSInd.536.  (A)  Where  the  policy  insnres  certain 

((/)  See  dole,  p. '350,  n.  (A).  propertj  as  deecribed,  of   more  partica- 

Ji)  The  term  "  the  insured  "  In  a  mn-  larlf   described   on  the  application,  snch 

flra  insnnuice  company,  means  the  a  reference   is  not  sufficient  to  make  the 

penon  irbo  owns  the  property,  applies  application  a  part  of  the  policy  and  give 

D^  the  iDsaraoce,  pays  the  preminm  and  it  the  effect  of  a  irartantr,  and  it  is  snf- 

tigns  the  deposit  notes,  and  not  the  person  flcient  if  it  be  not  false  in  any  material 

to  whom  the  money  is  payable  in  case  of  point.    JeSeraon   Ini.  Co.  v.   Cotheal,  T 

loss,  althoafrh  be  may  have  a  lease  of  the  Wand.  T3 ;  Snyder  r.  Farmers  Ins.  Co.  13 

premises.    Sanford  c.  HechauicH  Int.  Co.  Wend.  93,  16  id.  481 ;  Delongoemare  v. 

II  Club.  Ml.  Tradesmen's  Ina.  Co.  3  Hall.  611 ;  St«b- 

VOL.  n.  84                                       529 
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•422  •between  warranties  and  representations,  and  which  apply 
either  to  the  one  or  to  the  other,  the  proper  rules  of  con- 
struction, or  of  the  effnct  of  either  warranties  or  representations, 
are  substantially  the  same  in  fire  policies  as  in  marine  policies.  (0 
A  person  who  accepts  a  policy  of   insurance  in  which    it  is 
expressly  provided  that  it  is  agreed  and  declared  that  the  policy 
is  made  aud  accepted,  upon  and  in  reference  to  the  application, 
cannot  deny  that  the  application  is  hia,  nor  can  he  assert  that  it 
was  made  by  an  agent  employed  by  him  to  procure  insurance,  but 
without  authority  to  bind  him  by  representations,  (j)     And  fraud 
in  inducing  a  person  to  accept  a  policy  of  insurance,  will  not  ren* 
der  the  insurers  liable  in  an  action  of  contract  upon  it,  if  by  the 
terms  of  the  policy  snch  action  cannot  be  maintained.  (^) 
Under  a  by-law,  which  provides  that  a  policy  of  iuEurance 
shall  be  void  "  if  the  insured  shall  neglect,  for  the  term  of 
•423    thirty  'days,  to  pay  his  premium  note,  or  any  assessment 
thereon,  wheu  requested  to  do  so  by  mail  or  otherwise,  the 
policy  is  avoided  by  the  neglect  of  the  assured  for  thirty  days, 
after  a  written  request  for  payment,  deposited  in  the  post-office, 
prepaid,  and  duly  directed  to  him,  would  in  due  course  of  mail 

bint  r.  Globe  Int.  Co.  3  id.  S33 ;  Batritt  v.  ence  to  the  inTTdj  vu  not  merel?  for  • 

Swiitt^  Co.  Ina.  Co.  S  Hi]!,. ISO;  Wall  r,  fnller  deMription,  but  for  the  pnrpoMof 

Howatd  Ins.  Co.  14  Barb.  38^  ;  Imnrance  iocoTporating    all   the    sarvef    into   the 

Co.  D.  Sonthard,  8  B.  Moa.  6M.    But  aee  policy.     Where  the  application  a  referred 

Sillem  V.  Thoratoa,  3  Ellia  i,  B.  866,  16  to  "  as  forming  a  paM  of  the  policv,"  it 

Eng.  L.  &  Eq.  238.     Where,  in  the  polic;,  will  have  the  ellect  of  a  warranty.  BaniU 

thiBclauseoccnrred,  "reference  being h^  n.    Saratoga   Co.    Iqb.    Co.  B  ^ill,  188; 

to  the  application  of  A  B  for  a  more  par-  WiUJamB  o.  S.  "E.   loi.   Co.  3|   He.  S34 : 

ticoliu  ae«cription  of  the   conditions  an-  Mnrdock    u.    Clieaango    Co.    Ins.  Co.  3 

nexed,  aa  formiDK  a  part  of  this  policy,"  Comst.SlO;   Sexton   d.  Montgoinerj  Co. 

BtardMltn,  J.,  Baid  :  "  The  conditions  are  Ins.  Co.  9  Barb.  300  ;  Kennedy  i'.  St.  Law- 

thua  undoabtadty  made  a  part  of  the  fon-  lence  Co.  Ina.  Co.  10  Barb.  283;  Egan  r. 

tract    of   inanrance;    rb    mnch    bo  aa  if  Mat.  Ids.    Co.    !>    Denio,  S3B;   Ga^  v. 

embodied  in  the  policv.    Bnt  It  ia  other-  Madison  Co.  Ini.  Co.  I  SeM.  4G9  ;  Pfaceail 

wiae  with  the  application.      That,  as  it  Ins.  Co.  v.  Benton,  8T  Ind.  133. 

aeema  to  me.  ia  reterted  to  tor  the  mere  [•)  See  Wood  v.  Hartford  Int.  Co.  13 

purpose  of  describing  and  identifying  the  Conn.  933  ;  Enn  d.  Hat.  Ins.  Co.  5  Denia, 

property  insured,  and  not  to  incorporate  336;  Farmenlna.  Co.  e.Snyder,  18  W'ead. 

itt  tUtemenis  into  the  policy  an   paKa  «81;  Dancan  r.  Snn  Ins.  Co.  6  Wend.  488. 

thereof."    Trench   a.  Chenango  Co.  Ins.  "If  by  any  words  of  refemnce.the  stipnl* 

Co.  7  Hill,  124;  Vilas  p.  New  York  Iob.  Co.  tion  m  another  inatmmeni,  Boch  aa  tbe 

72  N.  Y.  590.     But  see  contra,  Jenningt  P-  proposal  or  application,  can  be  conttmed 

Chenango  Co.  Ina.  Co,  2  Denio,  79.     In  a  warranty,  it  mniit  be  such  aa  make  itia 

Sheldon  II.  Hartford  Fire  Ina.  Co.  33  Conn,  legal  effecl   a  part  of  tbe   policy."     Per 

835,  whecB  the  policy  referred  to  the  snr-  Sinro,    C.  J.,    Daniels    B.    Hndson    Ritm 

VBv  in  these  words:  "  Reference  is  had  to  Ina.  Co.  12  Cush.  423. 

inney  No.  8.1.  on  file  at  the  office  of  the  (  j)  Draper  v.  Charter  Oak  Ins.  Ca  i 

Protection  Indiiraiice  Company,"  and  the  Allen,  SBB.    See  Denny   o.   Conwmr  Id*. 

eorvey  consisted  of  aoawera  to  questions,  Co.  13  Gray.  492 ;  Liberty  Hall  Asroe.  ». 

tome  of   which  were    intended   to  draw  Honsatonic  Ina.  Co.  7  Grav,  >61. 

forth  a  minute  deacription  of  the  piemiees,  (k)  Tebbetts  e.   Hamilton   Ins.  Oo.  3 

and  others  to  enable  the  insurer  to  etti-  Alleo,  S69. 
mate  tbe  risk,  it  was  held,  that  tbe  refer- 
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reach  the  place  of  reaidence  ae  set  forth  in  the  policy,  whether 
he  reeeivwi  such  request  or  iiot{/)' 

A  lai^e  proportion  of  the  contracts  of  insurance  against  fire  are 
made  throi^h  agents  of  the  insurers.  The  general  principles  of 
the  law  of  agency  apply  to  all  such  transactions ;  and  it  is  strongly 
insisted  that  the  insurers  are  estopped  from  taking  advantage 
of  the  acta  uf  their  agents,  done  within  the  scope  of  their  author- 
ity. (11) '  A  policy  made  and  delivered  by  an  agent,  with  a  clause 
providing  that  it  takes  effect  when  approved  by  the  general  agent 
of  the  company,  whicb  policy  the  general  agent  disapproved  and 
directed  the  withdrawal  thereof,  holds  the  insurers,  if  the  disap- 

(/)  Lothnip  V.   Greenfield   Idb.   Co.  3         (If)  Seal  ir.  Park,  Sx.  Ina.  Co.  16  Wid. 

Allen,  83 ;  Qrealey  n.  Iowa  StaM  Ina.  Co.  HI ;  Ne»  England  Fire  Ina.  Co.  v.  SchMt- 

30  la.  86;  c(.  CaaCner  ir.  Farmen' Matiial  ler,  38  111.  1B6;  Rowlej  d.  Empire  Ina. 

Ina.  Co.  50  Mich.  273.  .  Co.  36  N.  Y.  550. 

■  Snppla  ti.  Iowa  State  Ina.  Co,  98  In.  i9,  decided  tbat  a  failure  to  pay  aagesameDts 
on  a  preminm  note,  nbea  on  mich  failure  the  iosurance  company  hrid  the  option  to 
■ne  for  the  note  or  cancel  the  policy,  doet  not  anthorize  au  atinaliiDf;.  withoat  notice 
to  the  policy-holder.     And  see  Columbia  Ina.  Co.  c,  &ackley,  S3  Pa.  £93.  —  K, 

*  Thna,  inch  an  aj^nt'H  authoiitv  cannot  be  limited  by  upecial  '     -      -' 

J.  Life  Ina.  Co,  o. 
_    IhiaknowledEeol 

ia  innocent.  Union  Ina.  Co.  h.  Wilkinaon,  13  Wall.  222  ;  American  Inn.  Co.  b.  Mahone 
81  Wall.  15S ;  EaneB  o.  Home  Ids.  Co.  94  U.  S.  631 ;  Gennania  Ina.  Co.  v.  McKee, 
H  III.  «94i  Pechnei  n.  Phcenix  Ine.  Co.  65  N.  Y.  195;  Miller  r.  Mut.  Ben.  Ins.  Co. 
91  la.  ai6 ;  Pltuiteis'  Ina.  Co.  v.  Deford.  38  Md.  382 ;  Darton  Ina.  Co.  r.  McGookey, 
33  Ohio  St.  555  ;  Hadley  d.  N.  H.  In&  Co.  55  N.  H.  110;  Faimeta'  loa.  Co.  v.  Taylor. 
73  Pa.  342;  Hayward  d.  National  Ina.  Co.  5S  Mo.  ISl  ;  N.  A.  Ina.  Co.  d.  Throop,  22 
Mich.  146  :  Winana  v.  Allemainia  Ina.  Co.  38  Wig.  542.  An  ageut  to  receive  appli- 
cationa,  take  riaka.  settle  terma,  and  isane  policies,  ia  looked  upon  as  a  general  agent 
whileaoactiDg,Pitnejt),  Glen's  Falls  Ins.  Co.  65  N.  Y.  6  ;  and  may  orally  agree  to  renew, 
Bauble  n.  .^na  Ins.  Co,  3  Dillon.  156;  and  to  inane  a  policy,  Angel  c.  Hartford  Ina. 
Co.  59N.  Y.  171;  may  act  through  clerks,  Eclectic  Ins.  Co.  p.  Fahrenkrg,  68  111.453; 
Mayer  H.  Mutual  Ins- Co.  38  la.  304;  Planters' Ina.  Co.  o.  Myen,  59  Misa.  479 ;  msT 
waire  conditions  in  the  poiicv,  Winana  a.  Allemainia  Ina.  Co.  38  Wis.  343 ;  Roberts  i. 
CoDtineutal  Ina.  Co.41  WiB.'32I;  Shafer  u.  I'hcenix  Ins.  Co.  53  Wis.  361  ;  asacondi- 
tioD  that  chanRB  in  title  or  poaaeaaion  will  avoid  the  policy.  Miner  a.  Phnnix  Ina.  Co. 
37  Wia.  693  ;  or  that  the  insured  may  procure  iuanrance  in  other  companies,  Schomer 
r  Hekla  Ina.  Co.  50  Wia.  ST9  ;  but  mav  not  waive  a  preliminary  proof  of  losa,  Lobnea 
V.  Ina.  Co.  of  N.  A.  12!  Maas.  439.  Th'at  an  inaurer'a  agent  ia  not  the  agent  of  the 
iiianred,  though  so  atipulated  in  the  poller  or  br-lawa,  see  Eilenbergcr  v.  Protection  Ins. 
Co.  89  Pa.  464 ;  Union  Ina.  Co.  v.  Chipp,  93  111.  96  ;  Planters'  Ina.  Co.  i'.  Myers,  59 
Miaa.  479  ;  that  he  Is,  see  Alexander  v.  Germania  Ina  Co.  66  N.  Y.  464.  But  see 
Whited  D.Germania  Ina.  Co.  76  N.  Y.  415.  — ^,tna  Ina.  Co.  o.  Olmatead,  21  Mich. 
145,  decided  that  if  an  iuanrance  agent,  aasuming  to  know  what  information  an  iiiKur. 
Mice  company  required,  after  being  fnmiehed  by  the  inaared  with  all  the  facta,  without 
any  concealment,  filled  ont  the  application  ami  aranred  the  insured  that  it  correctly 
•mbodied  the  facta  giren  bj  bim,  thuB  iuducing  him  to  sign  it.  and  received  and  rO' 
talned  the  preminm,  the  iriaurer  could  deprive  the  insured  of  indemnity  by  reason  of 
tiM  agent's  frand,  nnskilfnlneas,  or  carelessneaa,  A  condition  avoiding  a  policy,  if  the 
pnmMt  "become  Tacant  or  unoccupied."  is  waived  if  the  insurance  agent  know  that 
the  premise*  were  anoccnpied  at  the  date  of  the  policy,  or  made  the  inaarnnce  without 
TCference  to  the  aubject  of  occupation.  Short  c.  Home  Ina.  Co.  90  N,  Y.  16,  —  As  to 
wbMhu  the  facta  atated  tbowed  a  new  oral  contract  of  inaurance  in  prtiinti,  or  a 
waiver  of  eonditiutt  of  policy  by  agent,  see  Taylor  v.  Phcenix  Ina.  Co.  47  Wia. 
S*S.  — K. 
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proval  is  not  made  known  to  the  insured  until  after  the  loss.  (Im) 
Even  an  oral  contract  of  insurance  for  one  year,  made  by  an 
agent,  was  held  valid.  (/«)' 

R  —  Of  the  Description  of  the  Property  Insured. 

If  a  policy  of  fire  insurance  contain  a  scale  of  premiums,  calcn< 
lated  upon  what  is  regarded  by  the  insurers  as  the  greater  or  lesser 
risk  of  fire  in  different  classes  of  buildings,  or  goods,  or  other 
property,  and  an  insured,  even  by  an  innocent  and  unintentional 
error,  puts  the  property  he  wishes  insured,  in  a  class  lower  in 
risk  and  in  the  premium  required  than  that  in  which  it  belongs 
according  to  the  classification,  this  has  the  effect  of  a  breach  of 
warranty,  and  discharges  the  insurers,  (m) 

If  the  policy  enumerates  certain  risks,  whether  of  buildings 
or  other  property,  or  certain  employments  of  such  buildings  or 
property,  as  hazardous  or  extra-hazardous,  the  insurers  are  so  far 
controlled  by  their  own  enumeration,  that  it  would  he  very  diffi- 
cult for  them,  if  not  impossible,  to  show  that  other  things  should 
have  been  enumerated;  and  from  the  cases  it  would  seem  that 
the  courts  are  disposed  to  make  rather  a  strict  cogstruction  of  the 
terms  used.  But,  on  the  other  hand,  the  insured  could  not  be  per- 
mitted to  show  by  evidence,  that  things  which  the  policy  called 
hazardous  or  extra-hazardous,   were  not  so  in  fact.(n) 

(Jn)  loft.  Co.  r.  WeUter,  S  Wallace,  nets,  or  vocMion,  denoininfited  btmrdoiu, 

129.     Bat  see  Mone  f.  St  Panl  Ina.  Co.  oi  extra-haiardons.  or  apeciSed    io   the 

31  Minn.  407.                                               ,  memoiandnm  of  apeoial  rates  in  the  pro- 

(/n)  Sanborn  v.  Bremen's  Ina.  Co.  16  pomls  uinexed  to  the  policj,  or  for  the 

Gray,  448.    Th«  defendaot  compaoy  waa  purpose   of   iitoring  thfrein  any  of    the 

■uthoriiFd  bv  ita  charter  to  make  ron-  articles,    goode.  or   merchandiae,   in    the 

tract*  of  iusaisDce  andet  the  aignatare  of  aame  prupoeals    denomiaaled    hoiardona 

the   preaident,   or    eome  duly  antborized  or  sxtra-haEardouB.  or   ioclnded   in    the 

pemn,  memorandnin  of  special  latee,  the  palioy 

[m)  Fowler  v.  .£tna  Ina.  Co.  6  Cuirea.  should  cease  and  be  of  no  force  or  efTert. 

673,  7  Wend.  273 ;   Wood  d.  Hartford  Ina.  'ITie  trade  or  hngineaa  of  a  grocer  is  not 

Co.  13  Conn,  533;    Newcastle   Ina,  Co.  i:  mentioned    or  specified  in    tliB    proposal* 

Mncmomn,  3   Dow.  £55.     gee,  however,  snnexed  to  the  policy.     It  was  not,  there- 

Karmere  Jne.   Co.    ii.    Iiinyder,    IR  Wend,  fore,  a  prohibiten  trade.     Eiprettio  hrii'i 

481,  and  f^erally,  Lee  ['.  Howard   Ins.  firliuio  eit  alttnui.    The  enomeration  of 

Co,  3  (irav,  5B3 ;  Macomber  v.  Howard  ■     .     ■             ,...,. 
Ins.  Co,  7 'id.  S57. 

(n)  Xew  York  Ina  Co.  r.  Langdon,  6 
Wend.   623,  627,  Svlhtriand,  J.  i  ■•  It  was 

on  expren  proviiiioa  of  the  policy  in  this  of  Baker  v.   Ludlow,   2  Johns.  Cas.  ISS, 

case,  that  ir  the  building  insnreil  should  is  precisely  in  point.      There  dried  fish 

at  any  tEme  dnrinf^  the  continuance   of  were   ennriienued    in    the    memorauduni 

the  policy,  be  appropriated,  applied,   at  clause  as  free  from  average,  and  all  other 

naed,  to  or  for  the  purpoee  of   carrying  articles  periahable  in   their  own  natnie. 

on,  or  ezeiciaing  therain  any  trade,  bnai-  It  was  htid,  that  tha  naining  of  one  de- 

■  Id  many  Statet  the  form  ot  the  policy  i*  pn«ciibed  b/  atatota. 
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*  Where  the  policy  describes  the  insured  as  engaged  in   *424 
a  certain  trade  or  business,  it  has  been  held,  that  he  is  per- 
mitted, hy  implication  of  law,  to  keep  and  use  all  articles  neces- 
sary tor  the  customary  carrying  oo  of  such  trade,  although  such 
goods  are  classed  as  extra-hazardous,  (o) 

The  description  of  the  property  would  generally  have  force,  not 
only  as  a  warranty  for  the  present,  but  aa  a  warranty  for  the 
fnture.  Principles  somewhat  akin  to  those  of  deviation  in  the 
law  of  marine  insurance,  are  applicable  to  this  question.  There 
must  be  no  change  of  risk.  Thus,  where  the  property  was  stated 
to  be  '  a  tavern  bam, "  and  the  insured  permitted  it  to  be  used  as  a 
livery  stable,  the  insurers  were  discharged,  (p)  But  in  this  case, 
evidence  was  offered  and  received,  showing  that  a  livery 
stable  was  materially  more  hazardous  than  a  tavern  *  bam.  *  425 
It  is  not  easy  to  draw  a  precise  rule  from  the  authorities, 
but  the  principles  of  insurance  law  would  lead  to  the  conclusion, 
that  if  the  statement  was  a  warranty,  no  question  could  arise  as 
to  its  materiality ;  whereas,  if  it  was  only  a  representation,  this 
question  would  be  proper,  (q) 


•criptioD  trf   fM  implied  that  other  fish  contra,  Macomber  v.  Howard  Iqk.  Co.  T 

were  not  intended ;   and  that  the  subw-  Gray,   SS7 ;    Whitmsnh    v.  Cbartei-Dak 

QPent  watda, '  all  other  articles  perishable  Ins,  Co.  3  Allen.  5Sl ;   Elliot  v.  Hamilton 

tit  their  own  natnre,'  were  not  applicable  In».  Co.  13  Gray,  139 ;  Western  Ass.  Co. 

to   the    articles    previonslr   enomerated,  «.  Rector,  B9  Ky.  294. 
and  did  not  repel  the  implication  arising         (p)  Hobby    v,    Dana,   17    Barb.    111. 

from  the  enameration  of  them.    In  Doe  Where  a  building  iosnrad  by  a  company 

V.  Laming,  A  Camp.  76,  Lord  EUmbomigk  was  repteseat«d,  at  the  tdme  of  efiectiug 

held,  that  a  coffee-hoose  wm  not  an  inn,  the  inenrance,  as  conDected  with  anotber 

within  tbe  meaning  of  a  policy  of   in-  bnilding  on  one  aide  only,  and  before  the 

Ruanctt    against    Sre,    ennmeiatiiig    the  Ion  happened   it    became  connected    on 

ttade  of   an  inn-keeper,  with  othen,  as  two  sides,  the  policy  was  held  not  to  he 

doubly  hamrdoas.  and  not   covered    by  avoided  nuless  the   risk  thereby  became 

the  policy.     If   the  business  of  a  grocer  Kreater.      Stetson    t>.    Mass.    Ins.    Co.   i 

It  not  prohibited   nnder  the  polic/,  the  Afasi.    330,    337,    pec    Seicall,  J.     And 

ordinarj  incidents    of   that    bosineas,   it  whecbet    inch    alteratiooa    increase    the 

wonld  seem,  were  allowable;    not  being  risk,  a  a  qneatioa  fur  the  jury,    Cnrrj  c. 

prohibited,  the  party  had  a  right  to  keep  Commonwealth    Ina.   Co.    10    Pick.  iSS; 

a  grocery  store,  and  to  conduct  it  in  the  Kitter  c.  Snn   Mnt.  Ins.  Co.  40  Mo.  10; 

una]  manner.    The  cases  of  Suckley  e.  Shepherd  v.  Union  Mnt.  Ina.  Co.  3S  N.  H. 

FncBe,   15  Johns.  3*%  and    Keosingtoa  232,  310;   Long  v.  Beeber,  106  1*3.  466. 

r.  iDglia,  8  Eatt,  373,  sanction  this  prin-  The  following  cases  sustain  the  doctrine, 

dple.  that  an  alteration  which  increasee  the  risii 

ffl)  Harper  d.  Albany  Ina.  Co.  17  N.  Y.  a>i;idB  the  policy.    Jones'  Mannfacloring' 

191;  Brrant  w.  Ponghkeensie  Ins.  Co.  17  Co.   v.   Manofartorerg   Ins.   Co.  S   Cush. 

N.  T.  SCO ;    Mershon  e.  National  Ins.  Co.  82 ;    Perry  Co.  Jua.  Co.  t'.  Stnart.  19   Pa. 

311a.  87  ;  Steinbach  r.  Lafayette  Lis  Co.  4S  ;     JefFenon   Co.  Ins.   Co.  v.   Ootbeal, 

M  N.  y.  90,  95 ;    Bantam    v.  Merchants'  7    Wend.   73 ;   Grant  v.   Howard  Ins.  Co. 

ffre  Ins.  Co.  97   N.  T.  18S;    Carlin  d.  S  Hill,   10;    Allen  v.  Mntnal  las.  Co,  3 

Western  Ass.  Co.  &7  Md.  SIS,  529.    Bee  Hd.  139,  138.    Bee  SiUem  n.  Thornton. 

Waahington  Ina.  Co.  v.  Merchants  Ina.  3    Ellis  &  B.    868,  S6   Eng.  L.   &.   Eq. 

Co.  S  Ohio  State,  150 ;   Archer  e.   Mer-  S38. 

chants,  &&  Inc.  Co.  13  t/lo.  434 ;  Viele  v.         (7)  Qtendale  Weollen  Co.  d.  Protectioa 

" "i  Ins.  Co.  M  la.   9.     But  see  Ina.  Co.  31  Conn.  19. 
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Worda  looking  to  the  future  might  be  such  as  not  to  create  a 
■warranty  on  the  part  of  the  insured,  but  only  to  give  him  a  per- 
mission. Thus,  "  at  present  occupied  as  a  dwelling-house,  but  to 
be  hereafter  occupied  as  a  tavern,  and  privileged  as  such,'  is  not 
a  warranty  that  it  shall  be  a  tavem,  but  only  permission  that 
it  may  be.  (r)  And  an  insurance  of  "  a  dwelling-house, '  ia  no 
warranty  that  the  building  shall  continae  to  be  used  as  a 
dwelling-house,  (rr) '  So  if  the  whole  policy  would  prohibit  the 
storing  of  certain  goods,  the  construction  would  be  that  this 
meant  storing  them  in  considerable  quantities;  and  not  the 
keeping  a  small  quantity  on  hand  for  sample  or  retail,  (s)  *    It 

(r)  CstliD    c.   Sprinf^eld    Ins.  Co.   1  part,  tliat,  if  tha  iuniTed  na»  TeuoDBble 

Smnner,  434.    Where  the  premiMa  were  care  and   dQigence  in  the   aelecdon    of 

dMcribed   in  the   application  and  policy  tnutworthj  tenantB,  uid  in  the  general 

ai  occnpied  by  A  ai  a  private  dwelling,  management  of  the  premiaeB,  the  imnr- 

thii  was  htld  not  to  be  a  warranty  of  the  ttoce  snould  not  be  affected  by  acta  done 

coQtinnance  of  the  occapation  during;  the  by  the  teoantg  iritbont  hii  knowledge  or 

risk,   and  th«  inenrer»  were  htld  liable,  conseot.     Wbite    d.  Mntnal    lot,   Co.   B 

ftltliongh .  the    Ion    happened    after    the  Gray.  SBG.     And  when  the  policy  is  made 

occupant   had  left  the   premises   vacant,  void  whenever  the  riak  is   iocreaaed  by 

O'N'eil  f.  Buffalo  Ina.  Co.  3  Comat.  123.  the  act  of  tha  icsured,  and  he  is  alto  pro- 

Id  RaSerty  o.  Kew  Bran.  Ids.  Co.  3  Har-  hibited  from  altering  the  building  with- 

risop,  4B0,  it  was  idil,  that  it  ii  not  a  out  the  consent  of  the  company,  be  tnay 

YioUtion  of  a  policy  of  insaraiice,  that  a  recover  in  case  of  loss,  not withstan ding 

honse  -insured  as  a  dwelling  houne  was  an  alteration    and   an    incieaae   of    risk 

afterwards  occupied  as  a  boftrding-house,  made  by  a  leasee  of  the  hnilding.  pru- 

If  board  iug-honses  are  not  in  the  list  of  Tiding  it  is  made  without  the  knowledge 

prohibited  occnpationn.    A  change  of  ten-  of   the  insured.     Sanford  v.  Hechanict 

ants,  the  policy  beine  silent  on  the  sob-  Ins.  Co.  IS  CaBb.  Ml. 

iect.  does  not   invalidate  it,  though  the  (rr)  Cnmberland,  Ac.  Ina.  Co.  d.  Doog- 

nrst  tenant  may  be  a  prndent,  and   the  las,  S8  Pa.  419;   Browning  v.  Home  Ins. 

■econd  a  grossly  cftretesa  man.    Gates  u.  Co.  71  N.  Y.  508.    But  see  Alexander  v. 

Madison  Co.  Ins.  Co.  I  Said.  466.     If  the  Germania  Ina.  Co.  6S  N.  Y.  464. 

insurer  is  informed  that  the  premises  are  (i)  New  York   Ins.  Co.  r.  Langdon,  6 

to  be  occupied  bv  tenants,  it  seems  that  Wend.  6!3,  637,  1  Hall,  Si6.    It  wasite/if, 

there   is   an  implied   agreement   on    his  in  this  case,  that  the  word   "storing 

'  Nor  if  a  house  is  described  as  occupied  by  a  particnlar  pemon.  that  it  shall  m 
cootinne.  Liverpool,  &c  Ins.  Co.  v.  Mc(iuire,  BS  Miss.  227.  —  A  dwelliu(f-honaa,  to  be 
occupied  within  the  meaning  of  a  Are  iDBUiaoce  policy,  most  be  used  by  humaD  beings 
as  their  costoma^  place  of  abode,  Herrman  e>.  Adriatic  Ins.  Co.  85  N.  Y.  169 ;  and  a  wa^ 
lantv  th.itafHmilyshtdloccopy  ahouse  throughoDt  theyeitrisnot  fuieiledb;  workmea 
lodging  therein,  and  taking  their  meals  elsewliere.  Poor  o.  Humboldt,  135  Mass.  ST4. 
See  Cook  a.  Continental  Ins.  Co.  70  Mo.  610.  That  temporary  vacancy  merely  is  not 
"  removal,"  see  Cummins  v.  Agricultural  Ins.  Co.  67  N.  Y.  360.  —  Where  a  man  and 
family  vi»it«d  a  sick  daughter  for  twelve  days,  and  engaged  a  person  to  look 
after  their  bouse  daily,  the  house  did  not  "  become  vacant  or  uooccnpied,"  within  a 
ctanse  nvoiding  an  insurance  policy  therefor.  Stnpetski  r.  Tr«nsat]aiitic  Ids.  Co.  43 
Mich.  373.  See  Whitney  d.  Black  [liver  Ins.  Co.  72  H.  Y.  117  ;  Parmalee  f.  Hoffman 
Ins.  Co.  54  N.  T.  193;  Franklin  Ins.  Co.  o,  Martin,  11  Vroom,  568;  Ashworth  B. 
Builders'  Ins.  Co.  US  Mass.  433.—  K. 

*  Morse  n.  Buffalo  Ins.  Co.  30  Wis.  534,  was  to  the  point  that  apolicy  on  a  steam- 
boat, prohibiting  the  use  or  keeping  of  "  gonpowder,  camphene,  spirit^^as,  naphtha,  ben- 
line,  beniole,  chemical,  crude,  or  refinedcoM  or  earth  oils,"  wao  not  avoided  by  the  use 
of  kerosene  oil  to  light  the  cabin  and  saloon.  See  Mears  c.  Humboldt  Ins.  Co.  9!  Pa. 
15.  as  to  the  construction  of  the  words  "keep  or  have"  and  "nBe"in  a"  i-""""" 
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OB.  ZTUL]  of  the  Li-W  OF  FIBE  IH8UBAKCE. 

'may  be  eaid  generally,  that  warranties,  restrictions,  or 
dealarations,  of  this  kind,  are  construed  somewhat  liberally 


the  iJepoeit,  sad   not  where  it  is  merely  the  policy  ihonld  be  forfeited."    These 

incidental,  knd  the  keeping  ii  only  for  wunL  were  htlti  to  mean  the  habitual  nae 

the  pnipoBe  of  conBampticin.    TMb  defi-  of  Sre  or  the  ordinary  deposit  of  hazaJ^l- 

Dition  has  been   adopted  by   the  courts,  ous  goods,  not  their  occasional  introdnc- 

ThttB,   where  oils  and  turpeDtine,  which  tioa  for  a  tempomcy   pnrpose  connected 

were  rlasaed  among  liauu^oiia  or  extra-  with  the  occnpatian  of  the  pramisea;  so 

hsiardous  articles,   ware   introdnced  for  that  the  policy  was  not  vitiabad  by  hi 

the  purpose  of  repairing  and  painting  the  ing  a  tar  barrel  w'  ""*•'''■"  •  «"  ■-  " 

dwelling  insured,   and  the   dwelling  was  to  effect  repairs,  i 

bnrued   while   being  so  impaired,  the  in-  the  loss  occurred,    t*  udid  lud  piuiuirhi  iu' 

Huers  were  held  liable.    O'Nell  it.  Buffalo  sured  were  a  granary  and  a  "kiln  fordry- 

Lis.    Co.  3    Comst.    \22;    Loonsbary  v.  ing  com  in  use,"  and  the  policy  was  to  be 

ProtectioQ  Ins.  Co.  S  Conn,  4S9.     Where  forfeited  unless  the  huildiaKs  were  accn- 

a  policy  of  iosannce  contained  a  clause  rately  described,  and  tlie  trades  carried  on 

■sspending  the  operatiuns  of  the  policy  therein  specified,   it   was  held,  aJthoDgh 

in  case  the  premises  should  be  appropn-  proved  tbat  a  higher  premium  was  exact- 

atod.  applied,  or  used  to  or  for  the  pur^  ed  for  a  bark-kiln  than  a  mal^kiln,  and 

le  of  storing  or  of  keeping  therein  any  that  the  latter  was  mure  dangeraoa,  and 


of  the   articles   described   as   hazarUous,    the  lues  happened  from  the  use  of  ih 
one  of  the  buildings  Losured  being  occa-    in  drying  the  bark,  that  a  temporary  ana 
id  by  a  card-macbine,  it  was  hdd,  that    eratnitous  permissiou   to  a  friend  to  dry 


the  mere  fact  that  a  sioiUI  quantity  of  bark  in  the  kiln,  did  not  avoid  the  policy. 
Dndressed  flax  (althouKh  a  hazardons  ar-  Shaw  v.  Robberds,  G  A.  &  E.  75.  See 
tide),  bail  been  ptirmicted  to  remain  in  Barrett  e.  Jermy,  3  Excb.  635.  The 
the  basement  oi  the  card  ing- machine  authority  of  theee  cases  has  been  dimia- 
bailding,  since  the  removal  of  the  flax-  ished  by  a  recent  decision  of  the  Conrt  of 
dteeaing  machinery  from  such  basement  Exchequer,  under  a  condition  providing 
•  few  days  prior  to  the  iaauing  of  the  that,  in  case  any  steam-engine,  stove,  Ac, 
policy,  waa  out  conclusive  evidence  that  or  any  other  desciiptioo  ofliTe-beat  be  in- 
the  bailding  was  appropriated,  apjilied.  troduced,  notice  thereof  mast  be  given, 
or  nsed  for  storing  or  keeping  flax  within  and  every  such  alteration  must  be  allowed 
the  meaning  of  those  terms  as  used  in  by  indorsement,  and  any  farther  premium 
the  policy,  and  that  leaving  the  small  which  the  alteratiou  may  occasion,  must 
pile  of  andmsood  tlax  in  the  bnildiug,  be  paid,  otherwise  no  benefit  will  arise  to 
with  no  pnrpose  of  having  it  regolarly  the  assured  in  case  of  loss.  The  assured. 
Mured  or  kept  there,  womd  not  contra-  who  was  a  cabinet-maker,  placed  a  small 
vene  the  terms  of  the  policy.  Parker,  J.,  engine  on  the  premises,  with  a  boiler  at- 
dissented,  being  of  opmioa  that  the  case  tached,  and  nsM  it  in  a  heated  state  for 
came  within  the  term  "keeping,"  intra-  the  purpose  of  tumiDg  a  lathe,  oot  in 
dnced  into  the  policy.  Hynds  d.  Scheu-  the  coarse  of  his  business,  but  for  the 
ectady  Co.  Ins.  Co.  16  Barb.  119.  The  purpose  of  asrertaiuin^  by  experiment 
keeping  of  spirituous  liquors  in  the  wliether  it  was  worth  his  while  to  buy  it 
building  insured,  for  the  purpose  of  con-  to  be  nsed  in  that  business ;  and  after  the 
sumption  or  sale  by  retail  to  boarders  engine  had  been  on  the  premises  for  sev- 
and  others,  is  not  a  storing  withiu  the  er^  days,  a  Are  happened.  It  was  held 
meiuiinij;  of  the  policy.  Rafcerty  c.  New  that  a  policy  was  avoided,  and  that 
Brooswick  Ins.  Co.  3  Harrison,  480.  See  whether  the  engine  was  intiodncedfor  ex- 
Williams  c  New  England  Ins.  Co.  SI  pcriment  as  an  improved  means  of  carry- 
He.  2Sb  ;  Alleu  v.  Mutual  Ins.  Co.  a  mg  on  the  plaintiff's  bu8ineBH,whether  nsed 
Md-  125  :  Billings  u.  Tolland  Co.  Ins.  Co.  for  a  longer  or  shorter  time,  or  whether 
20  Conn.  139 ;  Dnncsn  u.  Sun  Ins.  Co.  6  the  flie  was  occasioned  by  the  working  of 
Wend.  *S8.  In  England,  there  is  not  com-  the  Btcam-enaine  or  not,  were  immaterial 
plete  harmony  in  the  decisions.  The  ear-  gnestious.  Glon  a.  Lewis,  S  Exch.  f "' 
lieet           "    "^  ■             "■ «.-.„,„,.. 


le  is  Dobson  b.  Sotheby,  I  Mood;     SO  Eng.  L.  &  £q.  3G*.  Parte. 
.    The  policy  was  effected  OQ  pre-    the  clause  in   question  im  " 
misee   "  wherein   no  fire  is   kept  and  no    simple  introduction   of    a 


&  M.  90.    The  policy  was  effected  OQ  pre-  the  clause  in   question  implies,  that  the 

"    herein   no  fire  is   kept  and  no  simple  introduction   of    a  steHm-cngine, 

goods  are  deposited,    and.  pro-  without  having  fire  applied  to  it,  will  not 

Tided  that  "  if  hnildingsof  any  description  affect  the  policy ;  butifnsed  with  fire-heat, 

inmred  with  the  company,  shall  at  any  it  will ;  and  nothing  being  said  abont  the 

lime  after  such  iusunuice  be  made  use  of  intention  of  the  parties  as  to  the  particnlai 

ess 
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*427   towards 'the  insured,  and  somewhat  strictly  towards  the 
insurers.     It  would  be  reason  enough  for  this,  that  the 
insurers  frame  the  policy  as  they  choose,  and  may  make  its  lan- 
guage as  strict  as  they  think  proper.' 


DM  of  it.  ind  as,  if  it  be  nsed,  the  dugei  in  thM  case  mij  h&Ts  been  i 
ia  preciBcl}'  tbe  ume,  with  whatever  object  inflaenced  br  tbe  apparent  hardebip  of 
it  IK  used,  it  seems  to  as  that  it  niakae  bo  aroitling  it,  'hj  reason  of  tbe  acddeutal 
difference  whether  it  is  naed  upon  trial  with  and  charitable  n«e  of  the  kiln,  the  subject 
the  intent  of  ascertaiuing  wuether  it  will  of  the  in^nrance.  The  coart  (-onsidered 
succeed  or  not,  or  as  ail  approved  means  the  conditions  id  that  case  to  refer  to 
of  caTr3rine  on  the  pla\ntiff'sbi]sinees;  nor  alterations,  eitber  in  tbe  buildings  or  the 
does  it  make  any  difference  that  it  is  aaed  business,  ant!  to  thoK  onlv.  Here  tbe 
for  a  longer  or  a  shorter  time.  The  terms  intrododion  of  steam-engiDeB,  or  anj 
of  the  conditions  apply  to  the  intrnductiou  other  description  of  fire-heat,  is  npeciflcallj 
of  H  steam-engine  m  a  heated  state  at  any  poiuted  at.  and  expressly  provided  for. 
time,  witboat  notice  to  the  compaDT,  so8s  If,  ■□  that  case,  the  condition  had  been 
to  afford  an  opportunity  to  them  to  ascer-  (inter  alia)  that  no  bark  should  be  dried 
tain  whether  it  will  iacrease  the  risk  or  mthe  kiln,  vithoat  notice  to  the companj, 
not.  The  clsase  proceeds  to  provide  that  which  would  have  resembled  this  case,  we 
every  sncb  alteration  mast  be  allowed  by  are  far  from  thinking  that  the  court  ronU 
ijidorsetnent  en  tbe  polivv,  and  the  pre-  have  held  that  the  dryini;  which  took 
mium  paid,  aud  if  not,  no  ^neSt  will  arise  place,  did  not  aroid  the  policy,  by  reason 
to  the  insured  in  case  of  loss.  Tbe  ex-  of  being  an  extraordinary  occurrence  and 
pression  '  alteration  '  is  inaccurate  ;  but  it  a  charity.  We  are  therefore  of  opinioa, 
obviously  means  to  embrace  all  the  circam-  that  the  defendant  is  entitled  to  onr 
stances  before  mentioned,  tbongh  all  are  judgment,  and  that  tbe  material  part  of 
not,  properly  speaking,  alterations.  This  the  second  plea  is  proved."  See  Sillem  v. 
appears  to  be  the  natural  and  ordinary  Thornton,  3  Ellis  i  B.  868.  Where 
conetrnction  of  this  part  of  the  contract,  there  whs  a  warranty  that  certain  mills 
and  it  is  far  from  nnreasonable.  In  snch  shonJd  he  worked  "hy  day  only,"  a 
tatta,  which  are  unqacntiouably  likely  to  plea  that  a  "steam-engine  and  hori- 
iBcrease  tbe  risk,  the  company  stipulate  zontal  shafts,  being  parts  of  the  mills, 
for  notice  in  clear  terms,  in  order  that  they  were  worked  hy  night,"  was  adjadged 
may  consider  whether  they  will  continue  bad.  because  it  did  not  appear  that  tbe 
their  liability,  aud  on  what  terms.  There  mills  were  worked  "as  a  part  might 
is  not  a  woi^  to  confine  the  introduction  always  be  at  work  to  supply  water."  May- 
of  the  sCeaiD-engine  to  its  intended  use  all  v.  Mitford,  6  A.  &  K.  670.  See  White- 
at  an  instmnient  or  anxiliary  in  car^-  head  r.  Price,  3  Cromp.  M.  £  R.  44T ; 
ing  on  the  bnsincsa  in  the  premises  in-  Mntnal  Fire  Ins.  Co,  v.  CoateaviUe  Fao- 
sured.  If  a  construction  had  already  tory,  SO  Fa.  tOT,  412.  The  deecriptioD  in 
been  put  on  the  clause  precisely  similar  an  application  for  insurance  of  a  bnilding 
inanydecided  case,  we  should  defer  to  that  that  is  niied  "for  the  maimfacture  of  lead 
authority.  But,  in  truth,  there  is  none,  pipe  oulr."  includes  the  manufacture  of 
All  the  cases  upon  this  subject  depend  wooden  reels  on  which  to  curl  the  lead 
Dpon  the  construction  of  different  ingtm-  pipe,  if  essential  to  (he  reasonable  and 
nieuts.and  there  is  noneprecisely  like  this,  proper  carrying  on  of  the  business  of 
Indeed  it  seems  not  improbable  that  the  maunfact urine  lead  pipe.  Collins  r. 
terms  of  this  policy  have  been  adopted,  as  Charleatown  Tns.  Co.  10  Gray,  155.  A 
suggested  by  Sir  F.  Thaiger,  to  prevent  building  was  insured  as  holding  machinery 
the  effect  of  previons  decisions  ^  the  pro-  for  making  barrels.  I'be  pobt-y  pmrided 
vision  that  '  no  description  of  fire-heat  that  if  the  premises  were  approunated  or 
shall  be  iutrodnced.'  in  consequence  of  the  used  for  carrying  on  the  trade  of  a  carpen- 
ruling  of  Lord  Tenterden,  in  DobsoD  v.  ter,  the  policy,  bo  long  as  the  premises 
Sotheby.  1  Moody  &  M,  90,  and  the  ad-  were  so  appropriated  or  nwd,  shooid  cease 
dition  of  '  process  or  operation  '  to  ttadaor  and  he  of  no  effect.  Machinery  to  make 
bnaiaesB.  to  prevent  the  application  of  that  boxes  was  pat  in,  and  boxes  were  made. 
of  Shaw  c.  Hobberds,  S  A.  &  E.  75.  The  But  for  two  months  before  the  fire,  the  ma- 
latter  caM  is  the  only  one  wMch  ap-  chinery, though  readv  for  use,  wasnotnsed 
i. roaches  the  present.  One  cannot  help  The  insorets  were  lield.  United  States 
eeling  that  the  constnictiou  of  the  policy  P.  ft  M.  Ins.  Co.  i>.  Kimberly,  34  Md.  SS4. 

1  See  Alabaaia&c.  Ins.  Co.  D.Johnston, SO  Ala.  437;  Scbroeder  e.  Trade  Ins.  Co.  IM 
JO.  I5T ;  Gtandin  v.  Insurance  Co.  )07  Fa.  SS;  Wakefield  ».  UriMit Ins. Co.M  Wia,  53a. 
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CH.  ZVIU.]  OF  THE  LAW  OF   HBE  IKSUBAHCG.  *428 

Th«  words  which  describe  the  property  insured  are  coDstmed 
according  to  the  common  meaniDg  of  such  words  as  they  are 
commoDly  used;  thus  "  merchandise"  does  not  include  any  Szed 
or  movable  implements  then  in  the  store,  but  only  what  was 
bought  to  be  aold  again,  (ss) 

A  question  may  arise  in  fire  policies,  as  in  marine  policies,  in 
r^ard  to  the  termini  of  the  risk.  This  must  generally  relate  to 
the  time  when  the  policy  begins,  when  it  attaches,  and  when  it 
terminates,  (t)  It  may  also  relate  to  circumstances,  if  the  policy 
provides,  expressly  or  by  sufficient  implication,  that  it 
"shall  attach  when  certain  circumstances  occur,  and  shall  •428 
continue  only  so  long  as  they  exist.  Or  it  may  apply  to 
place,  if  that  be  designated  or  indicated. '  In  a  recent  English 
case,  a  ship  lying  in  the  Victoria  Dock  was  insured  for  three 
months ;  with  liberty  to  go  into  a  dry  dock  for  repair.  The  ship 
went  down  the  Thames  to  a  dry  dock,  but  could  not  get  in  with- 
out having  her  paddles  removed.  This  was  done,  and  she  went 
in,  and  was  repaired.  She  then  came  out  into  the  Thames,  and 
while  stopping  there  to  have  her  paddles  replaced,  took  fire  and 
was  destroyed  within  the  three  months.  The  plaintifT  sued  the 
insurers,  and  obtained  a  verdict ;  hut  the  Court  of  Common  Pleas 
set  the  verdict  aside,  and  entered  a  non-suit,  on  the  ground  that 
the  policy  covered  the  ship  while  in  the  Victoria  Dock,  and  while 
in  the  dry  dock,  and  while  going  to  the  dry  dock  and  returning 
from  it,  but  not  while  she  was  stopping  in  the  river  to  have  her 
paddles  replaced,  (u) '  We  cannot  but  think  this  decision  open 
to  doubts. 

(u)  Kent  f.  London  Ini.  Co.  t6  Ind.  back  of  the  policy,  to  the  applicatioa 
194-  which  Ig  made  part  ot  the  policy,  aod  to 

the  BJnonnt  of  tha  premium  and  depoeil 
note,  to  be  an  ioHiimace  fur  a  differeut 
time.  Liberty  Hall  Ansociation  v,  Koa- 
SOtuaic  Ids  (Jo.  ?  Gray.  261. 

(u)  PeatsDD  B.  Commeicial   Ass.  Co. 
15C.B.  (N.«.)304. 

>  The  removal  of  goods  innirad  from  Che  place  described  will  avoid  the  policy  an  lew 
the  imnraDce  companv,  after  notice  thereof,  recogDizea  its  validity.  KarriB  v.  Roval 
Ids.  Co.  33  la.  236 ;  ft^illiamBborg  Iiii.  Co.  d.  Car/,  S3  la  453 ;  English  v.  Tr%a^Ua 
Ids.  Co.  99  Mich.  273 ;  Lyons  v.  Prov,  Ins.  Co.  U  R.  I.  109.  But  where  a  p>alicr 
covered  a  phaetoo  "  cuataioed  id  b  frame  barn."  and  the  pbaetoo  was  burned  while  at 
a  shop  oDoergoing  repairs,  it  was  held,  nevertheleax,  that  the  inenred  coold  recivec  foe 
the  loM.  McCluor  n,  Girard  Ing.  Co.  43  la.  349,  See,  however,  Bradbnrv  i:  Fire  Iiis, 
Amdc  80  Me.  396.  In  Sawyer  d.  Dodge  County  las.  Co.  37  Wis.  503'.  a  policy  on 
wheat  was  held  to  cover  wheat  on  after^cqnired  Uad.  thoagb  not  adjoining  the  rest 
of  the  farm ;  while  in  Providence,  &c.  K.  Co.  v.  Vonkera  Ins.  Co.  10  it,  I.  74,  it  waa 
decided  otherwise,  although  xach  after^cqnired  land  adjoined,  tnsumnce  on  stock  in 
trade  covers  jioodi  afterwards  acqaired  to  replenish  the  stock.  City  Ins.  Co,  v.  Mark, 
4S  IIL  482;  Planters'  Ins,  Co!  b.  Engle,  92  Md.  4EB. 

*  Pearson  v.  Commercial  Asa.  Co.  tupra.  was  afBrmed  in  the  Exchequer  Chamber  in 
L.  B.  8  C.  P.  54S,  and  in  the  House  of  Lords  in  I  App.  Car  498.    See  Wingate  v.  E'OO' 
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C.  —  0/  AUerationa  in  the  Property. 

Many  cases  have  arieen  where  the  effect  of  alterations  in  the 
property  insured  is  considered.  The  general  rule  mnst  be,  that 
mere  alterations,  although  important  and  extensive,  do  not  o[ 
themselves  discharge  the  insurers.  But  Chey  would  have  this 
effect  if  expressly  prohibited,  because  they  would  then  be  a 
breach  ot  warranty ;  and  they  would  have  this  effect,  although 
uot  expressly  prohibited,  if  they  materially  increased  the  risk.(;) 

If  the  alterations,  when  completed,  did  not  increase  the  risk, 
but  the  process  of  making  them  subjected  the  property  while  it 
was  going  on  to  an  increased  risk,  we  should  say  that  the  insurers 
would  be  dischai^ed,  if  the  property  was  burned  by  reason  of  that 
increased  risk,  but  not  if  the  property  was  burned  during  the  time 
of  that  increased  risk,  but  from  a  totally  independent  cause. 

It  cannot  be  doubted,  however,  that  the  insured  may  have  the 
right  under  many  circumstances,  of  increasing  the  risk 
*  429  *  during  the  policy,  and  subjecting  the  insurers  to  that 
increase  of  risk.  Thus,  when  a  dwelling-house  was  in- 
sured, and,  as  a  part  of  the  condition  and  circumstances  of  the 
property  in  the  description  thereof,  a  store  was  described  as 
belonging  to  the  same  owner,  and  near  the  dwelling-house,  and 
the  store  burned  down,  and  the  owner  rebuilt  it,  and  in  the 
rebuilding  it  took  fire,  and  the  dwelling-house  caught  from  it  and 
was  destroyed,  tlie  insurers  were  not  discharged,  (to) 

We  have  no  doubt  that  the  same  rule  would  apply  to  the  mak- 
ing of  proper  or  necessary  repairs ;  and  the  insured  would  have  a 
right  to  make  them  without  afifecting  his  policy,  (x)  Indeed, 
policies  now  not  unfrequeutly  give  to  the  insured  the  right  of 

(b)  See  Tonng  t.  WaahingtOD  Co.  Ini.  id  the  memoniidQni  nf  ipecinl  rUM,  and 

Co.  14  Barb.  MS ;   Calvert  o.  HamUKm  the  memoraudDin  referred  to  meutiODfld, 

Idi.  Co.  1  Allen,  308.  Bad  casBi  infia.  amonr  other  things,  "  faouws.  bnilding  or 

M  Young  0.  Washington  Ca  Ina.  Co.  renainug,"  it  was  httd.  that  these  woidi, 


U  Barb.  S45.  taken  in  connection  with  the  polici . 

(j-)  See  Dobeon  v.  Sothehj,  I  Moodjr    he  nnderatood  in  reference  to  cariTiog  on 
&  M,  90.     Where  a  Ste  policy  vai  con-    the  trade  of  hoDse-bnildinE.  or  hoose-r^ 


ditioned  to  become  void  if  the  bnilding  pairing,  in  or  aboat  the  building  insDnd. 
insured  ahonld  be  used  for  the  purpose  and  that  Ihey  did  not  applr  tu  T«p>in 
of  carrying  on  or  exercising  any  trade,    made  opan  the  building  itselL     Grant  p. 


bosioena,  I  .      . ._ _.._         .    ._  .       , 

wdons,  ot  extni'hazardous,  or  speciSed    Bnflalo  Ina.  Co.   3   ComsC   MA  :   l'>'(ij 

t«T,  3  Q^  B.  J),  ses.  "  While  loading  at  B."  wm  declared  to  MTer  tbe  period  while  tb* 
venal  was  at  B.  for  the  pnrpose  of  loadins,  whether  she  was  actually  engu«d  in  load- 
ing ot  not,  in  Reed  v.  Merchants'  Ins.  Co.  99  U.  S.  23 ;  and  "  port  riBE,''^ta  ooret  a 
T«asel  while  in  pott  befote  leaviux  het  wharf  to  begiu  bar  vovage,  in  NelMn  ■■  Son 
lM.Co.  71N.  Y.  463.  — K. 
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making  repairs.  And  it  la  obvioas  that  it  would  generally  be  for 
the  intereat  of  the  inaurers,  that  the  building  shonld  be  kept  iu 
good  repair.  The  failure  of  the  insured  to  repair  a  defect  in  the 
bailding  arising  after  the  contract  is  made,  does  not  prevent  the 
assured  from  recovering,  unless  he  was  gnilty  of  gross  negli- 
gence, (y)  It  would  alwaye  be  safeat,  however,  when  important 
repairs  are  contemplated,  to  give  notice  to  the  insurance  com- 
pany of  such  intention.  And  we  think  that  an  unreasonable 
refusal  on  their  part  to  allow  such  repairs  would  not  enlarge  their 
defence. 

It  is  held  that  a  covenant  against  alteration  is  broken,  and  the 
insurers  discharged,  although  the  alteration  is  made  by  a  tenant 
of  the  insured  without  his  knowledge,  (yy) 


D.  —  0/  Warranty,  Representations,  and  Conaealment. 

In  most  respects  the  law  of  warranty  and  representation  is  the 
same  in  fire  aa  in  marine  insurance.  A  warranty  is  a  part  of  the 
contract ;  and  if  it  is  broken,  there  is  no  valid  contract, 
*  and  it  makes  no  di£ference  that  the  thing  warranted  was  "  430 
less  material  than  was  supposed,  or  was  not  material  at 
alL  (z)  ^  A  warranty  njay  be  for  the  present  or  for  the  future. 
It  may  be  also,  although  of  the  present  and  affirmative,  a  continu- 
ing warranty  rendering  the  policy  liable  to  avoidance  by  a  non- 
continuance  of  the  thing  warranted  to  exist.  The  nature  of  the 
thing  warranted  generally  determines  this  question.(a)'     Thus  a 

V.  Baltimore  Equitaible  Socisty,  1  Harris  41 5 ;  Hack  v.  RocheaCer  Germua  lui.  Co. 

&  G.  295  :  Alien  t.  Matunl  Ids.  Co.  3  .Ud.  106  N.  Y.  560. 

125,   138;  tiOuneburr  v.  Protectiun  Ids.         (^)  Whitehnrst  c.  FafeCtevUle  Ine.  Co. 

Co.  8  CoDQ.  459  ;  BilliDgs  i'.  Tolland  Co.  6  Jones,  352. 

Ids.  Co.  SO  iil.  139;  FrankliD  Ina.  Co.  v.         (hjf)  Diehl  v.  Adami  Connty  Ins.  Co. 

Chicago   Ice  Co.  36  Md.  102,  131 ;  Rana  9S  Pu.  4*3. 

V.   Home  Ins.  Co.  59  N.  Y.  337;  Jame*  (z)  See  cases  pawi'm. 

p.  LjcomiiiK  luR.  Co.  4  Cliffoid,  372.    See         (a)  See  Blood  b.  Howard  Ins.  Co.  1! 

MatBOn  V.  Farm  Boilding  Ins.  Co.  9  Hun,  Cosh.  472.    A  deacriptioa  of  a  house  m 

>  That  a  policy  does  not  become  invalid  nnless  the  contract  distinctly  so  proridea, 
•M  National^  Bank  r.  Hartford  Ins.  Co.,  95  U.  S.  673 ;  Itfutna]  Ins.  Co.  v.  CoatesrOle, 
SO  Fa.  407  ;  Wilkius  c.  Tobacco  Ini.  Co..  30  Ohio  St.  317.  Thus  a  coDdiciuti  in  a 
policy  that  tncambrwices  will  vitiate  it,  nnleas  the  insnrer  assents  Co  snch  iu  writing. 
does  not  apply  Co  ench  aa  are  created  urilbont  the  insured's  aasent  Green  t^  Home- 
stead loB.  Co.,  S3  N.  Y.  517.  Aa  to  the  construction  of  a  warranty  by  the  awinred  that 
certain  facte  were  true,  "so  far  aa  the  same  are  known  to  the  applicant,  and  are  mate, 
rial  to  the  risk,"  see  Redman  v,  Hartford  Ins.  Co.  47  Wis.  89.  A  warranty  that  Che 
risk  ihall  be  "  detached  at  least  one  hundred  feet "  means  that  no  bnildiu);  such  as  will 
iDcreiae  tbe  hazard  is  to  be  within  that  distance,  Burleigh  v.  G^hnrd  Inn.  Co.  90 
N.  Y.  ISO.  See  Arkell  v.  Commeroe  Ina.  Co.  69  N.  Y.  191,  that  a  building  fifty  feet 
fpom  the  riak  is  not  "coutiguous."  — K. 

*  That  a  declaration  that  a,  watchman  is  kept  on  Che  premises  ia  a  contintting 
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warranty  that  the  roof  of  a  house  ib  slated,  or  that  there  are  only 
so  many  fireplaces  or  stoves,  would  generally,  at  least,  be  regarded 
as  continuing ;  bnt  a  warranty  that  the  building  was  a  certain 
distance  from  any  other  building,  would  not  cause  the  avoidance 
of  the  policy.  If  another  house  should  be  built  within  the 
distance,  without  any  act  of  privity  of  the  insured.  (6) ' 


will  contioae  (o  occapj  of  the  baildin^  iDsaml  from  other  bnild- 

,1..    UU.1.T1  I,,  i-iiuua  Idh.  Co.  45  M&iue,  mgs,  svoids   )t,  such   Tepreseotation   oi 

168.     See  nJfto,  I'rieger  p.  Exchange  Ins.  coucealmeDt  will  have  that  effect.    Bnr- 

Co.  6  W[b.  S9.  ritt  1* .  Saratoga  County  Ini.  Co.,  5  Hill, 

(b)  See  AIbMd  c.  Mechanics  Iqb.  Co,  188  ;  Jennings  c.  Chenango  Counlv  Ins. 

4  HiU,  329.    A  Blalemeot  in  a  notice  of  Co.  2  Denio,  7S ;  Kenned/  r.  St.  Lawrence 

alterationB   bj   the  awared.   that  a  ma-  Coanty  Ins.  Co.  10  Barb.  3S5 ;   Wilson  c. 

chine  put  np  by  them  on  the  premises  is  Heikimei  Conntv  Ins.  Co.   3   Seld.   53 ; 

designed   "  for  baming   hard  coal,"  will  Wall   v.  East  River  Ins.  Co.  3  id.  370. 

not  be  coDsidered  an  agreement  to  bnm  Bat  if  the  intarer,  with  a  linowledge  of 

hard  coal  only,  or  not  to  use  other  fnel,  the   inaccuriKy  of  the  statement,  niakea 

should   it  become  neressarj,  and  can  be  and   rereivea    aaHeMmentB  of    preminm* 

nsed  without  increasioK  the  risk.     Tillou  fiom    the   insared,  he   will    be   eiilopped 

V.  Kingston  Ins.  Co.  7  Barb.  &70.     Id  the  from  setting  Et  np  in  defeuce  in  a  case  ot 

r  cation  for  insurance,  tefeired  Co  in  lou.    Frost  v.  Saratoga  Ins.  Co  ,  5  IJenio, 

policy    as    forming    part    thereof,   it  154.     Bat  it  is  held,  that  a  misstatement 

was  stated   thus :   "  There   is  one  stove-  as  to   the  distance  of   other    bnildings, 

pipe  passed  through  the  mndow,  at  the  which  is  not  material,  will  uot  avoid  ihe 

wde  of  the  buiidmg.    There   will,  how-  inBDrance,    where   the    policy    docs    not 

ever,  be  a  stove  chimney  hoilt,  and  the  specially  give  it  the  effect  of  a  warranty, 

pipe  will  pass   into  it  at  the  side."     It  Gates    d.   Madison    County   Ids.   Co.,  'a 

seems  that  this  amannCed  to  a  warranty  Comst.   43,   1    Seld.  469,  uverruline  the 

that  the  chimney  should  be  built  withio  decisiuo  of  the  Supreme  Conrt,  3  Barb, 

a   reasonable    time.      Mnrdocii    D,   Che-  73.    See  WaU  r.  East   Kiver  Ins.  Co.  3 

nango   County    Ins.  Co.  2    Comst.    210.  Seld    374.    The   erection   by  the  party 

Statements   which   are  made  a  part  of  insured,  without  notice  to  the  insurers, 

the  policy,  and  are   proapective,  as,  that  of  a  new  buildiag  nearly  adjoining  the 

water  casks   shall   be  kept  in  an  upper  building  insured,  does  not  invalidate  the 

■tory,  or  a  watch  kept,  or  on  examination  policy ;  there  being  no  provision  on  the 

made    at    night,   must    be    snbstaDtially  subject,    and    no   actual    iujury    having 

complied    with.     Ilonghton  v.  Manufac-  resulted    from    such    erectiou,   nlthongh 

turers  Ins.  Co.  B  Met.  114;  Jones  Mann-  when    the   insoreiice    was    effected,   the 

factiiring  Co.  n.  Manufacturers  Ins.  Cu.  8  building  was  in  contemplation,  and  prep- 

Cnsh.  82  i   Hovey  v.  Americ*n  Ins.  Co.  2  arations  for  its  erectiou  had  commenced. 

Duer,  5fl4 ;   Glendale  Woollen  Co.  a.  Pro-  Galea  v.  Madison  County  Ins.  Co.  I  Seld. 

tection  Ins,  Co.  !1  Conn.  19;   Sheldon  u.  463.    So    where   the   assured,  upon    an 

Hartford  Fire  Ins.  Co.  32  Id.  23S.    Where,  application  by  a   diaeram  or  otlierwise. 

by  the  terms  of  a  policy,  a  misrepresen-  represent  the  grouud  contiguous  to  the 

warranty,  which  is  broken  by  his  exclusion  by  au  officer  levying  an  execution,  Ballston 
Spa  Bank  d,  Iob,  Co.  of  N.  A,  &0  N.  Y.  45  ;  so  of  an  answer  thai  there  was  "  no  regnlar 
watchman,  bat  one  or  two  bands  sleep  in  the  mill,"  Blumer  r.  Pbtcntx  Ins.  Co.  45 
Wis.  622 ;  48  Wis,  535 ;  and  that  the  "  machinery  wan  regularly  oiled  with  lard  and 
sperm  oil  by  the  engineer  anil  miller,"  Redman  u.  Uartforif  Ins.  Co.  47  Wis.  89.  But 
a  reply  "  no  stove  used  "  is  not  a  warranty  that  stoves  shall  not  be  osed  at  all.  Aurora 
Ins,  do,  V.  Eddv,  55  111.  213 ;  nor  is  a  warranty  that  stoves  aod  pipes  are  well  secured 
broken  by  kind'liug  a  flte  [n  a  stove  after  a  putiiU  removal  of  a  pipe.  Mickey  r.  Ba^ 
lingtoa  Ins.  Co,  35  la.  174,  — K. 

1  Where  an  application  contained  a  warrant;  that  the  sEi^ments  were  full  and 
troe,  "so  far  as  the  same  are  known  to  the  applicant,"  the  fact  that  there  were  more 
bnildiog*  within  a  certain  distance  than  at  stated  in  the  application  is  no  breach. 
wilhont  proof  that  the  applicant  knew  that  fact.  Wilkins  o.  Germania  Fire  Ins.  Co. 
87  la.  529.  — K. 
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*  Where  an  application  by  a  town  for  insurance  on  a  *  431 
school-house  stated,  that  the  ashes  were  taken  up  in  me- 
tallic vesaels,  which  were  not  allowed  to  stand  on  wood  with 
ashes  in  them,  and  that  the  ashes,  if  deposited  in  or  near  the 
building,  were  in  brick  or  stone  vaults,  and  concluded  with  a 
memoraDdnm  that  "  if  ashes  are  allowed  to  remain  in  wood,  the 
assurers  will  not  assume  the  risk, '  and  there  were  no  vaults  of 
brick  or  stone,  and  the  aahes  were  generally  deposited  on  the 
ground  at  a  distance  from  the  building ;  but  the  boy  employed  to 
take  charge  of  the  building,  for  two  or  three  weeks  before  the  fire, 
without  orders,  placed  the  ashes  in  a  wooden  barrel  in  a  shed 
adjoining  the  school-house,  it  was  held  that  the  insurers  were 
not  liable,  (c) 

The  word  "  warranty  *  need  not  be  used  if  the  language  is  such 
as  to  import  uneqniTOcally  the  same  meaning.  And  an  indorse- 
ment made  upon  the  policy  before  it  is  executed  may  take  effect 
as  a  part  of  it(tf) 

£very  statement,  however,  which  is  introduced  into  the  policy 
is  not  a  warranty.  It  may  be  merely  a  license  or  permission  of 
the  insurers  that  the  premises  may  be  occupied  in  a  certain  way, 
or  that  some  fact  may  occur  without  prejudice  to  the  insurance,  (e) 

A  representation,  in  the  law  of  insurance,  differs  from  a  war- 
ranty, in  that  it  is  not  a  part  of  the  contract  If  made  after  the 
signing  of  the  policy  or  the  completion  of  the  contract,  it  can- 
not, of  course,  aCTect  it  If  made  before  the  contract,  and 
with  a  view  to  effecting  insurance,  it  is  no  part  *  of  the  *  432 
contract;  but  if  it  be  fraudulent,  it  makes  the  contract 
void.  And  if  it  be  knowingly  false  it  has  this  effect  (/)  It 
must,  however,  be  material ;  (^)  ^  and  a  statement  in  an  appli- 

premiMB    m    "racaiit,"   this    does    not  men  of  ordinuj  care  and  ikill  in  like 

funoant    to   m   warrant]'    tbU    it    shall  busiaeu  keep  a  waCchmaD  on  their  prem- 

remaia   vacant   dariog  the  risk,  or  pre-  iies;  and   in   an   action  on  sncb  policr, 

veot  tbe  inanred  hinueU  tram  building  evidence  of  the  naa^,  in   this  respect, 

thereon,    btebbina  u.  Glot>e   Ini.   Co.,   !  of  similar   establish  meats  is  admissible. 

Hall,  632.     Where  tiie  companv  insand  Crocker  t.  People's  Inn.  Co.  8  Cnsh.  79. 

the  plaintiff  sa,000  on  bis  macbine-shop,         (c)  Citf  of  Worcester  d.  Worceitet  [na. 

"a  watchman  kept  on  the  premises,"  it  Co.  9  Gray,  37. 

was  Md,  that  the  stipulation,  "  a  watch-         (d)  Roberts  v.  Chenango  Co.  In«,  Co,, 

m*n  kept  on  the  premisea,"  inserted  in  3  Hill,  Ml. 

tbe   body  of    the   polic;   jnst  after    the         (e)  Catlin    t>.    Springfield    laa.   Co.  1 

description   of   tbe   propertj,  is   in   tlie  Samner,  434. 

nature  of  a  warranty,  aad  must  be  sab-         (/)  Lewis   v.  Eagle  Ins.  Co.  10  Gray. 

■tautialljr   complied    with.     It  dote    not  SOS. 

reqnire   a  watchman    to   be   iiept   there         (9)  See   Clark    v.   Mannf.   Ins.  Co.  B 

constantly,   bat   only  h    sneh   timet  aa  Woodb.  &  U.  47S;  NicoU  v.  Americau 

*  A  repreMUtation  concerning  a  matter  material  to  the  risk,  as  incnmbrancea,  con- 
tuned  in  an  application,  it  DDtrue  infact-avoiils  the  policy,  whettier  intentionally  made 
w  Dot.    Byen  r.  Farmeti'  Ini.  Co.  U  Ohio  Sc.  606.  Tbns  an  honeM  mlsrepreMiiiMlon 
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cation  for  inaarance  is  to  be  considered  a  representation  rather 
than  a  warranty,  unless  it  is  clearly  made  a  warranty  by  the 
terms  of  the  policy  or  hy  some  direct  reference  therein.  (A) 

A  representation  may  be  more  certainly  and  precisely  proved 
if  in  writing ;  hut  it  will  have  its  whole  force  and  effect  if  only 
oral,  (i) 

In  some  instances,  by  the  terms  of  the  policies,  any  misrepre- 
sentations or  concealments  avoid  the  policy.  And  it  is  held, 
that  the  parties  have  a  right  to  make  such  a  bargain,  and  that  it 
ia  binding  upon  them ;  and  the  effect  of  it  would  seem  to  be  to 
give  to  representations  the  force  and  influence  of  warrantiea  (j) 

By  the  charters  of  many  of  our  mutual  insurance  companies, 
the  company  has  a  lien,  to  the  amount  of  the  premium  note,  od 
all  property  insured.  It  ia  obvious,  therefore,  that  no  such 
description  can  be  given,  or  no  such  language  used,  as  would 
induce  the  company  to  suppose  they  had  a  lien  when  they  could 
not  have  one,  or  would  in  any  way  deceive  them  as  to  the  validity 
or  value  of  their  lien.  In  all  such  cases,  all  incumbrances  must 
be  stated,  and  the  title  or  interest  of  the  insured  fully  stated,  in 
all  those  particulars  in  which  it  affects  the  lien.  (A) 

Ini.  Co.  S  id.  S29;  Hotltif  v       ...      . 

Mat.  lug.  Co.  S5  Vt.  U2,  ISl.    See  Ring 

v.  PhiEQix  An.  Co.  US  Hou.  4)6.    Tbe  Co.  31    Ue.   SS4 ;   Hardock  t>.  Chenango 

atatemenu  in  the  application   on  a  aepo.  Co.  Ini.   Co.   S  Comst.  SIO ;    Sexton  c 

nUe  sheet,  have  the  affect  only  of  repre-  Montgomerj  Co.  Ina.   Co,   9  Bnrb.  300; 

•enCuiona,  &nd  do  not  avoid  the  policy  Kennedj  r.  St.  Lavtence  Co.  Ins.  Co.  10 

anlen  void  in  a  material  point,  or  nnlegs  id.  S8S  ;  Houghton  d.  Mannfacturers  loa. 

the  policy  makea  them  ipecially  a  part  uf  Co.  8  MeL  1 11 ;  Lee  v,  Howard  liu.  Co.  3 

itwlf,  and  friTea  them  the  aSert  of  war-  Gray,  SB3  ;  Macomber  e.  Howard  Ina.  Co. 

nutiea.    Jelfenon  Ins.  Co.  «.  Cotheol.  7  T  Gray,  2S; ;  Graham  v.   Fireman'*  Ina. 

Wend.  7S ;  Snyder  p.  Farmer*   Ids.  Co.  Co.  87  N,  Y.  69.     gee  Schamitsch  o.  Am- 

18  Wend.  93, 16  id.  481 ;  Deloagnemaie  v,  erican  Ins.  Co.  48  Wis.  36. 

Tradesmen's  Ina.  Co.  S  Hall,  Sll  ;  Steb-  (t)  See  Brown  ».  WiUiams,  IS  MaiM. 

bina  B.  Globe  Ina.  Co.  fd.  632 ;  Barritt  t.  SSa ;  Smith  b.  Uowditch  Ins.  Co.  6  Cnsh. 

Saratoga  County   Ids.   Co.   5   Hill,  190 ;  448 ;   Lowell    o.   Middlesex    Ins.    Co.  B 

Mnrdock  v.    Chenango    Co.   Ina.   Co.   2  id.  127;  Allen  v.  Charlestown  Jns.  Co.  ft 

Comst.    210 ;     Sexton     v.     Montgomery  Gray,  384 ;  Jenkina  n.  Qnincy  Ins.  Co.  7  i± 

County  Ins.   Co.  9  Barb.  200;   Kennedy  870  ;  Mut.  Asa.  Co.  ».  Mahon,  5  Call,  517; 

D.8t.  LawrenceConnty  InB.Co,10id.S8S:  Phillipa  v.   Knox  Co.  Ins.  Co.  30  Ohio, 

Williams  i:  New  Eni.  Ins.   Co    31   Me.  174 ;  Addison  v.  Kentucky  Ins.  Co  7  B, 

224;  iDauranceCo.  p,  Sonthard,  8  B.  Mon.  Moc.  470  ;   Smith  v.  Columbian  Ins.  Ca 

634  ;  Egan  n.  Mutual  las.  Co.  S  Deaio,3aG.  17  Pa.  253  ;  Warren  v.  Middlesex  Aaa.  Co. 

(A)  Ilaaiels  i\  Hudson  River  Ins.  Co.  21  Conn.  444;  Egnn  ir.  Mut.  Ina.   Co.  5 

ISCush.  416;  Cuihman  u.  United  States  Denio,  326;  Fletcher   e.  Commonwealth 

Ids.  Co.  TO  N.  Y.  72 ;  Miller  u.  Mot.  Ben.  Ins.  Co,  18  Pick.  41S ;  Masters  r.  Uadi- 

Ine.  Co.  31  la.  216.  son  Co,  Ina.  Co.  II  Barb.  631. 

(i)  2  Duer  on  Ins.  644;  1   Aroould  on 
Ins,  489.    See  ante,  p.  '350. 

of  the  existinR  amount  of  insurance  on  a  bi^lding  will  avoid  a  policy  made  in  reliance 
on  the  truth  ot  the  statement.  Armour  r.  Transatlantic  Fire  Ins.  Co,  90  N.  Y.  4M) ;  or 
that  a  morteage  amounted  to  about  "  (3,000,"  when  in  fact  it  was  for  S4,4S5,  Glade  b. 
Germania  Ins,  Co.  56  la.  400.  That  a  mechanic's  lieu,  for  which  an  application  hw 
been  Sled,  is  an  incnmbtance,  see  BadiuoQ  v.  Phnnixlni.  Co.  51  Wia.  292.  —  K. 
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*If  one  of  the  insured  has  taken  an  assignment  of  a  *433 
first  mortgage  on  the  property  insared,  in  trust  for  all  the 
parties  insured,  and  has  completed  a  negotiation  for  the  purchase 
of  the  interest  of  the  mortgagee  in  a  second  mortgage,  under 
which  the  title  has  been  perfected  by  a  foreclosure,  a  statement 
by  the  plaintifTs,  in  the  application  lor  insurance,  that  they  are 
mortgagees  in  possession,  will  not  avoid  the  policy.  (0  And 
where  two  partners,  in  an  application  for  insurance  on  a  building, 
which  was  required  to  contain  "  a  fnll,  fair,  and  substantially  a 
true  representation  of  all  the  facts  and  circumstances  respecting 
the  property,  so  far  as  they  are  within  the  knowledge  of  the 
assured,  and  are  material  to  the  risk, '  stated  that  they  owned  the 
land  OR  which  it  stood,  whereas  the  legal  title  was  in  one  of 
them,  and  the  other  was  charged  on  their  books  with  half  the 
cost,  and  the  partnership  was  afterwards  dissolved,  and  all  that 
owner's  interest  in  its  assets  transferred  to  his  copartner,  to 
whom  the  insurers,  with  notice  of  the  facts,  agreed  that  the 
policy  should  stand  good,  —  it  was  held,  that  the  insurers  were 
liable  for  loss  by  a  subsequent  fire,  (m)  ^  And  an  applicant  for 
insurance  on  personal  property,  who  has  made,  but  not  delivered, 
a  bill  of  sale  thereof,  intending  to  take  in  return  a  promissory  note 
secured  by  mortgage  thereon,  may  truly  warrant  himself  to  be 
the   owner,  (n) 

There  seems  to  be  this  difference  between  marine  policies  and 
fire  policies.  In  the  former  a  material  misrepresentation  avoids 
the  policy,  although  innocently  made ;  in  the  latter,  it  has  this 
effect  only  when  it  is  fraudulent.  This  distinction  seems  to  rest 
upon  the  greater  capability,  and  therefore  greater  obligation,  of 
the  insurer  against  fire  to  acquaint  himself  fully  with  all 
the  particulars  which  enter  into  the  risk.  For  he  may  'do  * 434 
this  either  by  the  survey  and  examination  of  an  agent,  or 
by  specific  and  minute  inquiries,  (o) 

The  question  whether  a  statement  which  is  relied  on  be  mate- 
rial, and  whether  there  is  or  has  been  a  substantial  compliance 

(I)  Nichols  V.  Fajette  Iiu.  Co,  I  AUeii,        M  BnrrtR  v.  Saratoga  Co.  Ins.  Co.  A 

6S.    Sw  WjniBD  D.  People's  Ina.  Co.  id.  Hill,  IS8;  Gatesi-.  MadiiwD  Co.  Ids.  Co.  3 

SOI.  Comtt.  49:  Holmes  v.  ChulMCown  Ins. 

(m)  CoUuu  v.  CbaileBtown  Ins.  Co.  10  Co.  10  Met.  £14:  ImnraQce  Co.  «.  Sontb- 

Qray,  I5S.  mri,  S  B.  Mod.  MS. 

(■)  Vogel  c.  People's  Int.  Co.  9  Omj, 


H«;  FunMN'  I1II.CO.  t>.  Cvitj,  13  Blub,S19.  — K. 


)vGoo<^lc 


*4S5  THE  LAW  OP  CONTBACTSl  [BOOE   IO. 

with  it,  seems  to  be  for  the  jury  rather  thaa  for  the  court  (p)^ 
But  it  is  not  unfrequently  determined  by  the  court  as  a  matter  of 
law.(j)  And  if  the  jury  find  the  representation  to  be  material, 
and  to  be  false,  the  consequence  follows  as  a  matter  of  law,  and 
the  policy  is  avoided,  (rj 

Policies  often  provide,  that  unless  the  applicant  shall  make  a 
correct  description  and  statement  of  all  the  facts  required  or 
inquired  for  in  the  application,  and  all  other  facts  material  in 
reference  to  the  insurance  or  to  the  risk,  or  to  the  value  of  the 
property,  the  policy  shall  be  void.  In  such  a  case  the  insured 
must  make  true  answers  to  all  the  interrogatories,  although  they 
may  be'  on  subjects  not  material  to  the  risk,  (s)  So,  if  the  policy 
provides  that  any  change  in  the  premises  insured,  such  as  the 
erection  or  alteration  of  a  building,  shall  avoid  the  policy,  unless 
the  written  consent  of  the  insurers  is  first  obtained,  the  question 
whether  the  change  is  material  or  not  is  of  no  importance,  (^t) 
If,  however,  the  policy  contains  the  clause,  that  the  description 

of  the  property  or  answers  are  correct,  "  so  far  as  regards 
*43o   the   condition,   situation,   value,   title,  'and  risk  of  the 

same, '  and  that  the  misrepresentations  or  suppressions  of 
material  facts  shall  destroy  the  claim  of  the  insured  for  damage 
or  loss,   the  answers  to  the  questions  are  not  warranties.(u)' 

(;>)  Fnoklin  Ini.  Co.  D.  Coatee,  14  Hd.  HiUrIBB;  WiUiuni  r.  K«w  Engluid  Ina. 

185;Gkiii<TeU  u.  H«rcb.  tog.  Co.  IsCoBh.  Co.   SI   M«.2S4:  Mardock  r.  Cheoanga 

167;  Parker   v-    Bridgeport  Id*.   Co.  10  Co.   Int.   Co.  S  Comst.  110;  Sexton   r. 

Grar,  SOS;   Gnot  a.  Howard  Im.  Co. ft  MontgomerT  Co.  h>».  Co.  9  Barb.  >00; 

Hill,  10;  Galea  d.  Madison  Co.  liu.  Co.  i  KeDnedj  v.  St.  Lawrence  Co.  Ina.  Co.  10 

Comet.   43 ;  PerciTal  v.  Me,  Ina.   Co.  33  id.  S8S ;  Hoaghton  t>.  Maunt.  Jnt.  Co.  8 

Maine,  543;   Campbell  v.  Nev   England  Met.  114  ;  Lee  n.  Howard  laa.  Co.  3  Graj, 

&C.  Lii.  Co.  98  Mau.  381.  &B3;  Hacomber  v.  Howard  Ini.  Co.  7  id. 

(f)  Carpenter  v.  Americao  Ini.  Co.  I  I1S7 ;  Bowditcfa  lui.  Co.  b.  Winalow,  B  i± 

SUnr,  57,  16  Pet.  4B5,  4  How.  189 ;  Co-  38 ;  Tebbltta  c.  Hamilton  Iub.  Co.  1  AUen, 

Inmbian  Ina.  Co.  e,  LaH'rence,  a  Pet.  35 ;  309,  3  id,  963 ;  Abbott  r.  Shawmat  Ina. 

HnughtOD  r.   Maotifactnrera   In*.   Co.   8  Co.  3' AUen,  S13;  Hard;  r.  Union  Ina  Co. 

Het.  114.  4  Allen,  S17;  Cbaae  d.  Hamilton  Ina.  Co. 

(r)  Howell   ■>.   Cincinnati   Ina.   Co.   7  SO  N.  Y.  93;  Patten  u.  Merchant!  Ina. 

'Ohio,pt.l,!84.    "  The  fact  i»  to  he  settled  Co.SSN.H.  338.    And  policies  made  b; 

bj  the  jnr;,  bnt  It  must  be  npon  legal  and  atock  and  mntnal  companies  stand  on  the 

•nfflcient  evidence;   and  where  the  evi-  same  footing  in  this  respect,     Di^Mrc. 

dence  is  agreed,  it  is  a  qnettlon  of  law  CharterOak  Ins.  Co.  2  Allen.  9G9. 

whether  it  be  snfflcient  or  not  to  eatabliah  (/)  Calvert  v.  Hamilton  In*.  Co.  I  Al- 

tho  tact."    Putnam,   J.,    in    Fletcher   v.  len,  308. 

CummonweaUh  Ii;e.  Co.  18  Pick.  4BI.  (u)  Elliott  d.   Hamilton    Ina.   Co.  13 

(i)  Barritt  V.  Saratoga  Co.  Ins.  Co.  S  Qra;,   139 ;   Richmondrille   Un.   Sem.  v. 

'  Bnt  for  neither,  if  the  parties  agree  that  U17  falajty  of  statement  in  the  applica^on 
■hall  avoid,  .£tna  Ins.  Co,  t>.  France,  91  U.  8.  910 ;  JefFriea  e.  Ins.  Co.  SS  Wall.  47 ; 
Ctvoperative  Ass,  u,  Leflore,  93  Misa.  1  ;  and  whether  the  insnred  in  innocent  is  imma- 
terial, McDonald  v.  Law,  &c.  Ins,  Co.  L.  R.  S  Q.  B.  3S8.  See  Monlor  v.  Am.  Ina  Co. 
-  101  U.  S.  70S  :  World  Ins.  Co.  v.  ScholCi,  73  UI.  S8S.  — K. 

■  Where  them  is  a  atinnlation  in  the  policy  that  the  omission  "to  make  known  a 
material  fact  reapecting  iha  condition,  sitoation,  valna,  or  occnpucr  of  (ba  mwaa  ' 
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If  the  coDtract  is  entire,  although  different  subjects  are  insured, 
a  talee  representation  as  to  one  will  avoid  the  entire  contract,  {v} ' 

Concealment  is  the  converse  of  repreaentatiun.  The  Insured  is 
boand  to  state  all  that  he  knows  himself,  and  all  that  it  imports 
the  insurer  to  know  for  the  purpose  of  estimating  accurately  the 
risk  he  assumes.  A  suppression  of  the  truth  has  the  same  efTect 
as  an  expression  of  what  is  false.  And  the  rule  as  to  materiality, 
and  a  substantial  compliance,  are  the  same.  (u>)  And  we  know  no 
reason  why  the  distinction  above  mentioned  between  fire  policies 
and  marine  policies  as  to  representation,  should  not  be  made  for 
the  same  reason  in  regard  to  concealment  (x) 

Hkinilton  Im,  Co.  14  Gmt,  4S9;  Parker  insarer      Carry  v.   CommoDwealtb   Iiu. 

B   BridKeport  Inn.  Co.  10  id   30!.  Co.  10  Pick    MT,  54S.     'i'he  mmoT  of  an 

(d)  Loveja?  c.  AngiiUa   Ina.   Ca  4S  Bttempt  M  set  fire  to  a  aeigbboring  baild- 

He.  473.  iug  nhould  be  com  man!  rated.      Walden  d. 

(»)  SeeDaniela  v.  Hadaon  RiTer  Idb.  La.  loa.   Co.   IS  La.   135      Tlis  iniarer 

Co.  11  Ciufa.  4l6 ;   Liadeoao   b.  Deabor-  ■honld  be  ioformed  ot  tuiy  DDtuiuJ  appro- 

oDgb,  S  B.  4  C.  ass  ;  Pirn  o  Reid.  6  Man.  priatioa   of    Che  building  oiateriallj  ea- 

4  0.  I  ;  Colnmhiaii  Ina.  Co.  b.  Utwrence,  baaciag  Cbe  risk.     CUrk  v.  Manufactuien 

a  Pet.  19;  Clark   v.  Hanafaccursn  loa.  lsa.Co.  BHow.349.     Where  tbe  plaintiffs 

Co.  8  How.  348.   The  plaantiff,  having  on*  underwrote    a    polirj  un  tbe    hoiuehold 

of  Mveral  warehonsM.  next  tint  oae  to  a  goods  and  itock  in  trade  of  a  partj,  and 

boatt-bnilder's  shop  which  took  fire,  on  the  after  being  informed  [bat  tbe  chantcter  of 

Mine  eveaing,  after  it  was  apparently  ex-  the  ioanred  iraa  bad.  that  he  had  tieen  in- 

Unguiiihed.  seat  instmctiooa  to  his  agent  snred  and  twice  burnt  out,  that  there  had 

Iqr  Batraordiaarj^  conveyance  for  iuRuring  bean  difficulty  in  respect  to  bis  loesee,  and 

that  wareboiiae,  witbont  apprising  the  in-  he  was  in  bad  repute  with  the  ioanrauce 

■oren  of  the  neighboring  flra.     It  wai  offices,  effected  a  reinnnranis  with  tbe  de* 

field,  that  although  the  teinu  of  the  in-  fendants    without    commnnicatiag    theM 

anrancs   did    not   expresilj  roqaire    the  £actB;andtbepropertj  inxnred  wasabortly 

rommanicatton  of  tbu  fact,  tbe  conceal-  After  destroyed  bf  fire ;  it  was  held,  thnt 

■eat  Avoided  tbe  poller .    Bnfe  c.  Tnraer.  there  had   been  a  material  coneealmeat. 

6  Tanat.  398. 3  Manib.  4B.     Where,  peod-  which  avoided  the  policy,  and  whether  oc- 

iug  tbo  tiegoUationa  for  a  policy,  tbe  in-  caaionad  by  mistake  or  design  was  irama- 

•OKI*  expresnd  an  objection  to  insuring  terisl.    N.  Y.  Bowery  las.   Co.  n.  N.  Y. 

property  in  the  vicinity  of  gambling  eatab-  Fire  Ina,  Co.  1 7  Wend.  359,    A  pending 

lishments,  and  the  applicant  knew  at  the  Utigation,  affecting  the  premiwa  insnreS, 

time  that  (here  was  one  on  the  premises,  and  not  commonlcated,  will  not  vitiate  the 

it  was  krld,  Ibot  if,  in  the  opinion  of  tl^  policy.     Hill  a.  Lafayette  Ins.  Co.  2  Mich, 

jojy.  tbe  risk  was  materially  increased  by  476. 

d.    Lyon  v.  Coramer 

Rob.  La.  !66.    So  it  saeme.  that  the  fact  Seld.  474 ;  Chtrk  v  Manuf.  Ins.  Co.  8  How. 

that  a  particular  individual  hiul  threatened  335 ;  CnmberUad  Valley  Ins.  Co.  v.  Schell, 

to  bum  tbe   premises,  in  revenge  for  a  19  Pa.  31,     See  Sattertbwaite  v.  Mat.  Ben. 

•oppoaad  in jnry,  should  be  disdooed  to  the  Idb.  Assoc.  14  I'a.  393. 

•hall  invalidate  tbe  policy,  the  insnred.  In  the  absence  of  fraud,  is  not  boand,  nnlesa 
aiked,  to  disclose  a  lien  for  taxes.  Alkan  u.  New  Hampshire  Ins.  Co,  53  Wia. 
138.  —  K. 

>  Where  a  policy  eovete  both  realty  and  personalty,  a  misrepresentation  regarding 
*b«  former  avoids  the  entiiv  policy.     Hinman  f.  Hartford  Ins.  Co.  3E  Wis.  159.     ' 


policy  covering  both  real  and  personal  estate  is  not  to  be  held  a  divisible  contract, 

Krt  ot  which  may  remain  in  force,  though  the  re#t  be  invalid,  where  it  is  not  per- 
■tlj  klear  that  the  insurer  would  have  assumed  both  riske  separately.    JEtaii  Ins. 


).  Kesh,  44  Mich.  55.  See  National  Bank  e.  Insarance  Co.  95  U.  S.  673 ;  Day  v. 
Charter  Oak  Ina.  Co.  51  Me.  SI  :  Bowman  c.  Franklin  Ina.  Co.  40  Md.  630 ;  Gottsnuu 
u.  Inanrance  Co.  56  Pa.  310 ;  Plath  e.  Minn.,  &c.  Ina.  Co.  83  Minn,  479.  —  K. 
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•  436  *  Matters  of  commoa  information  need  not  be  communi- 
cated (y)  Bnt  any  special  circumstance,  such  aa  a  great 
number  of  fires  in  the  neighborhood,  and  the  probability  of  belief 
that  incendiaries  vere  at  work,  should  be  communicated.  (2)  But 
the  omission  to  disclose  to  the  insurers  repeated  iocendiaiy 
nttempts  to  destroy  the  property  insured  after  the  insurance  is 
efieoted,  will  not  vitiate  the  policy,  although  the  insurers  have 
the  right  by  the  terms  of  the  contract  to  terminate  the  same,  if 
the  continuance  of  the  risk  is  considered  unequal  or  injurious  to 
the  company.  C^) 

Any  questions  asked  must  be  answered,  and  all  answers  must 
be  as  full  and  precise  as  the  questions  require.  Concealment  in 
an  answer  to  a  specific  question  can  seldom  be  justified  by  show- 
ing that  it  was  not  material,  (b)  Thus,  in  general,  nothing  need 
be  said  about  title.  But  if  it  be  inquired  about,  full  and  accurate 
answers  must  be  made.(c)i 

{g)  Clark  c,  Miuuf   Ins.  Co,  9  Sow.  which  required  tbe  ionmbnuiM  to  be  ex- 

949  presMd  in  the  policy  >t  the  peril  of  iu 

(t)  TX.  y.  Bowery  Idb.  Co.  v.  N.  Y.  Fire  being  void,  there  wu  a  meinomidaa  in- 

Idb.  Co.  1 T  Wend    359 ;  Walden   f.  La.  dorsed  on  il,  which  made  Icdowd  that  the 

Ini.  Co.  13  Ia.  I3i  ;  Bafe  v.  Tomer,  6  compaoy  woaM  be  boand  by  no  itatemeDt 

T&nnc.  338,  a  Marsh.  46.  made  to'  the  agent  not  contained  in  the  ap- 

(a)  Clark  V.  Hamiltoa  Int.  Co  9  Graf,  pHimtioD.    The  facts  being  aa  repreiented, 

UB,  thej  could  not  give  the  plaintiffs  a  right 

(A)  Barritt  n.  Sarttton  Co.  Idr.  Co.  5  of  action  on  the  policy  in  the  teeth  of  the 

Hill,  IBS;   OKteii  n.  MadiMn  Co.  Ina.  Co.  atatnte,  and  agaioBt  the  ternut  of  the  cod 

8   Bnrb.  73,  3  CoiDBt.  43.     Id    Loehner  c.  tract.     If  the  condnct  of   the  nKCnt  w» 

Home  Ins.   Co.  17    Ma.   SS6,  Scott,    J.,  anch  a*  is  alleged,  he  waa  gailtyoi  k  gtOH 

aaid  >  "  The  thirteenth  taction  of  the  char-  frand,  aa  ia  ahown  by  hia  setting  np  th> 

ter  provides,  that,  if  the  assnred  has  a  defence,  which  woald  avoid  the  policy,  and 

kase  ettate  in  the  building  insured,  or  if  give  a  right  of  action  for  the  recorery  of 

the  premises  be  incumbered,  the  policy  the  preminm,  bnt  conid  not.  for  reaaooi 

shall  be  Toid,  nnless  the  true  title  of  the  gireD,  entitle  the  plaintiffs  Co  an  actiuD  oa 

Bosnred  and  the  incumbrances  beexpreased  the  policv." 

thereon.     There  is  no  question   but  that         {r)  Where  the  mortgagor,  wborc  ri^t 

the   buildiUfFs  innnred   were  a  leasehold  to  redeem  had  been  seized  on  execution, 

estate,  and  that  there  was  an  tacumbrance  not  being  specially  inquired  of  ai  to  the 

on  them  at  the  date  of  the  policy.    The  state  of  his  title,  stated  the  property  to  be 

applicalion    contains    nn    interrogatory,  hii  own,  ou  the  application,  this  wa*  MJ 

whose  ^m  wis  to  ascertain  whether  there  to   be   no  material   misrepteaentation   or 

was  an  incnmbrance  on  the  premises  pro-  concealment.      Strong    e.   Maanfactoren 

posed  to  be  insnied,  bnt  no  response  is  Ins.  Co.  10  Pick.  40;  tlelahay  v.  Memptui 

miule  to  it ;  leariog  room  tor  the  inference  Ina  Co.  8   Humph.  684.    So  whei«  the 

that  none  existed.    The  charter  then  made  store  insured  stood  on  the  land  of  another 

the  policy  void.    The  plaintiffs  were  not  person  under  an  oral  agreement,  termiDa. 

at  liberty   to  obviate    this  objection   by  ole  at  the  pleasure  of  the  owner  of  the 

showing  that  the  agent  of  the  company  land,  on  six  mouths'  notice,  no  inqniiy 

was  intonned  of  the  existence  of  ao  io-  being  made  as  to  die  title,  the  concealment 

cnmbrance  at  the  time  of  the  application,  was  itid  not  material.     Fletcher  r.  Com- 

but  that  he  refused  to  write  down  the  an-  monwealth   Ina.  Co.   IS   Pick.   419.     So 


Baven,  99  if  S.  141  i  DoUiver  v. 
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*  It  is  often  required  that  all  buildings  etanding  witbin  *  437 
a  certain  distance  of  the  building  insured,  shall  be 
stated,  {d)  Bat  this  might  not  always  be  considered  as  applicable 
to  personal  and  movable  property,  (e)  Still,  an  insurance  of 
chattels  described  as  in  a  certain  building,  would  be  held  to 
amount  to  a  warranty  that  they  should  remain  there ;  or  rather, 
it  would  not  cover  t^em  if  removed  into  another  place  or  bnild- 
iDg,  unless  perhaps,  by  some  appropriate  phraseology,  the  parties 
expressed  their  intention  that  the  insured  was  to  be  protected  as 
to  this  property  wherever  it  might  be  situated.  ^^  Where  goods 
insured  against  fire  were  described  an  "  contained  in  a  granite 
store, '  and  one  of  the  walls  of  the  store  gave  way  and  half  of 
the  store  and  the  whole  of  the  adjoining  building  fell,  and  before 
there  was  time  to  remove  the  goods,  fire  broke  out  in  that  build- 
ing, it  was  held,  that  the  insurers  were  liable  for  damage  done  by 
fire  to  the  goods  not  displaced  or  injured  by  the  faU.(y) 

Kanh  American  Ian.  Co.  1  Sandf.  SAI  ;  Co.  2  ComiA.  43,  1  Seld.  4B9;  AUea  v. 
Tyler  n.  SXim  Ins.  Co.  13  W«nd.  SOT,  IE  CharleMowa  Tna.  Co.  i  Qrar,  384.  Sm 
id.  S8S.     See  tiao  Hom  Int.  Cu.  d.  BrolB».     White  v.  Matnal  Am.  Co.  S  Gray,  686. 


kej,    35  Pa.    asa.     But    see    Catron   i>.  (t)  Trench  c.  Chenango  Co.  Ins.  Co.  7 

Tenn.  In*.  Co.  6   Unmph.  176;   Calam-     Hill,  l!a.    But  see  Smith  d.  Empire  Ina. 
bianloH.  Co  ».  LawrsDca,  3  Pet.  SS ;  Car-    Co.  36  Baib.  497;    Wilson  o.  Herl 


^ J.  WashingtoD  Inn.  Co.  16  id  495.      Co.  Ins.  Co.  3  Seld.  53 ;    Kennedy  v.  St. 

(d]  Bnrritt  d.  Suatotra  Co.  Ins.  Co.  5     I^wrence  Co.  Ins.  Co.  10  Bacb.  385. 
Hill,  188;  Jennings  t>.  Chenango  Co.  Ins.         (f)  Sexton  v.   Montgomery  Co.  Ins. 
Co.  S  Denio,  Tfi ;  llaU  b.  People's  las.  Co.    Co.  9  Barb.  191. 

«  Gray,  185;  Wilson  d.  Herkimer  Co.  Ins.  {9)  Lewis   p.   Spriogfleld   Lis.  Co.   10 

Co.  2  Seld.  53;  Wall  o.  East  River  InB.     Gray,  169. 
Co.  3  id.  370;   Gates  d.  Madison  Co.  Ids. 

Beck,  43  Md.  358;  Manhattan  Ins.  Co.  v.  Barker,  7  Heisfcell,  503  ;  so  terHuiqae  rniif,New- 
man  v.  Springfield  Ins.  Co.  17  Mian.  1S3  ;  oran  owner  of  the  equity,  Washington  Ins.  Co. 
F  Kelle^,  33  Md.  4S1 ;  Gnest  b.  New  Hampshire  Fire  Ins.  Co.  66  Mich.  98 ;  Penn.  Fire 
Ids.  Co.  c.  Dougherty,  102  Pa.  568  :  see  Mera  r.  Franklin  Ins.  Co.  68  Mo.  137  ;  or  one  with 
•n  equitable  title,  Southern  Ins.  Co.  v.  Lewis,  42  Ga.  S87  ;  or  a  moitcagoT  of  chattels, 
Hubbard  n.  Harttord  Ins.  Co.  33  la  3^.^ ;  or  a  vendee  in  possession,  ttonham  n.  Iowa, 
&c.  Ins.  Co.  25  la.  338;  see  Hi n man  n.  Hartford  Ins.  Co.  36  Wis.  159;  or  oneinpos- 
scMUon  in  his  wife's  right  under  certain  partly  performed  conditions  precedent  to  his 
boooming  the  legal  owner,  Farmers'  Ins.  Co.  v.  Fogelmaa,  35  Mich.  481.  In  a  policy 
proridiog  that  a  failure  to  state  the  interest  of  the  insured,  if  "  other  than  the  entire. 
tuKOnditional.  and  sole  ownership,"  shall  avoid  it,  a  dettcription  as  "  mortgagees  "  is 
nncient,  Williams".  Roger  Williams  Ins.  Co.  107  Mass.  377 ;  but  notadescriptionof 
the  risk  by  an  insured  as  "  bis  frame  dwelling-house,"  vhen  his  only  title  is  under  a 
qnitclaini  deed  from  a  second  mortgagee,  Southwick  0.  Atlantic  Ins.  Co.  133  Mass. 
457;  nor  if  the  insnreil  describes  himself  as  "owner"  of  propertv,  the  title  to  which 
waanot  to  pass  until  it  was  paid  for.-al though  the  policy  was  payable  to  Che  real  owners, 
Lasher  e.  Ut.  Joseph,  &c.  Ins.  Co.  86  N.  Y.  433.  In  Fowls  u.  SpringGeld  lus.  Co.  123 
Hasi.  191,  where  the  policy,  to  be  effective,  provided  that  the  insnred's  inteceat  in  the 
risk  aa  "  owner,  consignee,  factor,  lessee,  or  otherwise,"  should  be  tmly  stated,  and 
IsMcsa  for  years  described  a  building  erected  by  them  as  "  theirs,"  "  situate  on  leaned 
land,"  the  majority  of  the  coart  keld  the  description  sutBcient.  See  also  Walsh  d,  Phila- 
delphia Fire  Asa.  137  Mass.  3S3i  Susquehanna  Mut.  Fire  Ins.  Co.  v.  Staats,  103  Pa. 
sas.  — K. 

'  Thiu,  wIhm  goods  mM  deacribed  aa  in  the  chambers  of  the  assured,  "No.  117 
Fianklin  Bt."  th«  policy  was  hdd  not  to  cover  goods  in  an  adjoining  independent  build- 
ing,  thongh  acccas  had  bsen  made  to  it  through  the  partition  wafis.  Sampson  v.  Se- 
cnrit7  Ins.  Co.  133  Mass.  49.  — K. 
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•  438  THE   LAW  OP  C0NTB1CT8.  [BOOK  in. 

Owing  to  the  form  of  the  pleadings  in  Massachusetts  a  mia- 
representation  of  the  assured,  not  specified  in  the  defendants' 
answer,  cannot  be  relied  on  to  show  a  policy  of  insurance  to  be 
Toid,  and  so  defeat  an  action  thereon,  although  first  disclosed  by 
the  plaintiff's  evidenca(A) 

Policies  not  unfreqnentljr  provide  that  fraud  or  false  sweAring 
shall  forfeit  all  claims  agaiosc  the  insurers.  (AA) 


•438  •SECTION  U. 

OP  THE   INTEEEST  OF  THE  INSUBED. 

The  rule  here  is  the  same  as  in  marine  insurance,  (t)  Any 
interest  which  would  be  recognized  by  a  court  of  law  or  equity, 
is  an  insurable  interest ;  (j) '  but  not  a  mere  expectancy  or  proba- 

(h)  HnliT  r.  Mohawk  Vtlle};  Ini.  Co.  907.  16  <d.  389;   Swift  n.  Vt.  Ids.  Co.  18 

9  Gray,  541 ;    UiukinB  v.  Hamilton  Int.  Vt.  309.     Wbera  »  iDoietr  oE  a  bDilding 

Co.  9  Gray.  438,    Theee  deciuons  wen  JDinivd  by  a  company,  wm  conTeyed   in 

nndsr  a  itatnte  which  reqaired  that  "  The  fee,  the  grantor  reaervinf;  a  term  of  aeven 

answer  ihall  set  forth,  in  clear  and  pre-  yenntherein.  andthe  granteeimmediately 

Kite  temu,  each  aubettuitive  fact  intended  recooTeyed  the  innie  to  the  grantor  on 

to  be  relied   upon   in   avoidance  of   the  mortgage,  and  the  mortgasee  demited  it 

action."  to  the  niortga^r  and  ancther  far  leien 

(hk)  See  n  Btrong  caee  nnder  this  pro-  years,  reservme  rent,  it  wai  idd,  that  the 

Tision,  Wall  n.  Howard  In*.  Co.  91  Me.3Z.  company  was  liable  in  cam  of  loea,  not- 

(i)  The  proof  of  an  applicatioD  for  in-  withicanding  mich  conTeyaocea.    Stetmn 

snraace  Bod  of  a  policy  iwiaiDg  thereon,  d.  Mus.  Inn.  Co.  4  Mmb.  330.    See  Mat- 

both  of  which  describe  the  prupeitv  in-  rison  p.  TenimBee  Ins.  Co.  IS  Mo.  fSS. 

BUred  as  the  property  of  the  ptaintiSi,  is  Where  a  party  holds  the  legal  title,  and 

pnma  facie  evidence  of  title  and  of  an  io-  the  equitable  title  is  id  another,  he  has  an 

■nnibfe   interest  in   the   plaintiffs   in   an  insurable  inCereiit.    Thus,  where  one  has 

action  upon  the  policy,    Nichols  i>,  Fayette  made  an  azreemeDt  for  the  sale  of  his 

Ina,  Co.  1  Allen,  63.  real  estate  insDred,  but  has  not  made  a 

ij)  Tyler  c.  JEXoA  Ins.  Co.  IS  Wend,  conrejance    nor  receired    the  pntchase- 

'  Commonwealth  b.  Hide  &  Leather  Ins.  Co,  1 13  Haes,  13B ;  Sturm  b.  Atlantic  Ins. 
Co.  63  N,  y.  77  ;  Shaw  ii.  .^na  Ins,  Co.  49  Mo,  978,  The  test  is  whether  a  party  may 
snfter  loss.  Cone  r.  Niagara  Ins  Co,  60  N.  Y.  619,  The  following  bare  been  htid  to 
have  an  insurable  interest ;  one  who  has  conveyed  his  land  as  BBcnrity,  taking  an  instm- 
mentotdeteaeance,  Walsh  r.  Philadelphia  Fire  Aw.  137  Ma«B.3S3;  a  mortgagor  after 
forecloBore  with  a  right  to  redeem,  Cone  e.  Niagara  Ina.  Co.  60  N.  Y,  619 ;  the  holder 
of  an  eqaitahle  title.  Redfield  ».  Holland  Ina.  Co.  SG  K.  Y.  354 ;  a  mechanic's  lien- 
holder,  Ins.  Co.  B.  Stinson,  103  ir.  S.  E5 ;  a  vendee  in  possession  before  price  naid. 
Bolbrouk  p.  St.  Paul  las,  Co.  39  Minn.  329 ;  a  creditor  in  the  land  of  ■  debt 


insufficient  petnonalty,  Itohrhach  n.  Germania  las.  Co.  GS  N.  Y,  47  ;  a  enb-lensee,  Kowle 
ir.  Springfieid  Ins.  Co.  133  Mass,  191 ;  a  railroad  in  exposed  property  adjoining,  Monad- 
nock  B,  Co.  f.  Mannfacturen'  Ins.  11.1  Maw.  77;  an  obligor  on  a  warehouse  bond 
ID  the  goods.  Ins,  Co.  e.  Thompson,  95  U.  S.  547  ;  a  purchaser  of  goods  not  separated 
who  faiul  advanced  the  price  to  the  seller  on  an  agreement  that  the  latter  give  thero  free 
Btorage,  deliver  them  as  wanted,  and  insnre  to  protect  advances,  which  was  done  in  the 
pntchaMr's  name,  Cnmberland  Bone  Co,  v.  Andes  Ins.  Co.  64  Me.  466 ;  and  a  bnyer  of 
property  under  an  agreement  (in  a  note  given  for  the  pnrchaas'moaev)  stipulating  that 
die  title  shall  remain  in  the  teller  until  the  note  is  nid.  Reod  v.  Williamsburg  Ina 
Co.  74  Me.  637.  Ree  Hidden  v.  Slater  Ins.  Co,  S  Clifford,  lee,  as  to  a  lessor's  iusuiiiig 
a  leiaee's  interest,  —  K. 
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'  ble  interest,  however  well  grounded  it  may  be.  (k)  Thus  one  who 
has  orally  agreed  to  buy  a  building  cannot  insure  that  building ; 
but  if  the  agreement  could  be  enforced  in  equity,  either  because 
it  was  in  writing  or  by  reason  of  part  performance,  the  purchaser 
woald  then  have  an  insurable  interest  (l)  So  if  the  insured  has 
assigned  his  property  to  pay  his  debts,  we  should  say  that  he 
retained  an  insurable  interest  until  the  property  Is  sold,  even 
without  evidence  that  the  property  would  mure  than  pay 
his  debts ;  although  in  a  case  in  which  this  question  *  arose,  *  439 
it  was  held  that  evidence  of  some  surplus  was  requisite,  (m) 

A  partner  may  have  an  insurable  interest  in  a  building  pur- 
chased  with  partnership  funds,  although  it  stands  upon  land 
owned  by  the  other  partner.  (») 

A  mortgagor  may  certainly  insure  the  whole  value  of  his  prop- 
erty ;  Qor  does  the  possession  of  the  mortgagee,  (o)  nor  the  seizure 
of  his  property,  or  even  its  sale  on  execution,  divest  him  of  his 
insurable  interest,  (p)  provided  he  still  retains  the  power  of 
redeeming  it.  And  in  case  of  loss  the  insurers  are  responsible 
for  the  whole  value  of  the  property  insured,  to  the  extent  of  their 
insurance,  (q) ' 

monej,  his  ioterert  in   the   property  »nil  iDsolvency.      The  property  haring   been 

ClicT  is  DOC  thereby  ported  with  bo  u  to  deitroyed  by  Are,  the  order  for  nia  di» 

r  faia  right  of  Bction  on  the  happeniDg  charge  waa  AfterwaniB  tumalied   on  the 

of  a  loM.     Perry  Co,  Ins.  Co.  v.  Stewart,  EToand  of  fraud,  and  he  was  adjudged  to 

)9  Pa.  4S.    See  alio  Ins,  Ua  i>.  Updegralf,  un prison oeiit.      In  a  suit  on  the  paUcy  be 

S(  Pa.  513;  Norcronf.Ins-Co.  ITFa.  429.  wai  held  to  have  bd   iniinrable   interest. 

{k}   Lucena  b  Craufurd.  5  B.  &  P.  334,  Marka  v.  NamiltoQ,  7  Exch.  3S3,  9  Eac. 

per  Lord  EUoa.      Uoe  has  no  inanrable  L.  &  Eq.  SOS.    See  abo  DadinnD  MaoDl. 

uitet«M  ID  a  houM  erected  od  land  of  an-  Co.  n.  Wotcealer  Im.  Co.  1 1  Met  439. 

other  vritboat  licenie  or  ahadow  of  title.  (n)  Conrene  b.  Citizem   Ina.  Co.  10 

SweeDT  P.  Franklin  Jni.  Co.  SO  Pa.  337.  Cnah.  3T. 

"  Bnt  he  baa  an  insurable  intereet  if  hia  (o)  Colnmbiaa  Ine.  Co.   v.   Lawrence, 

Iionae  waa  placed  on  another's  huii!  with  3  Pet.  23 ,  Traden   Ina.  Co,  v.  Robert,  9 

tba  oimer'a  oonaent."      Fletcher  c.  Com-  Wend.  404,  17  id.  S31 ;  Tillon  c.  Kingstoo, 

naonvealth  Ina,  Co.  18  Pick.  419.    Apart;  Im.  Co.  7  Barb.  570;  Stetson  v.  Maw.  las. 

has    no   iuanrable   intereM  on  gooda  for  Co  4  Maaa.  330;  Locke  n.  North  Ameri- 

which    be    haa   made   an   oral   contract,  can  Ina.  Ca  13  id.  16,  67.    A  mortgaKee 

irheie  the  lale  of  such  goodi  ia  within  the  may  inaure  the   property  to   inanre   nla 

■tatal«  of  frauds.    Stockdale  v.  Danlup,  cUtm.      Wheeling  Ina.   Co.   o.  Morriaon, 

6  M.  &  W.  !34.    It  ia  held  in  Ohio,  that  a  l  ]  Leigh,  36!,  363 ;  King  v.  State  Ina.  Co. 

stockholder  in   an  incorporated  company  7  Coah.  I ;  Allen  e.  Mnt.  Ina.  Co.  8  Hd. 

haa  no  insnrable  inleteat  in  it«  property,  ill ;  Inanrance  Co.  v.  StineoD,  103  U.  S. 

Phillipa  E.  KnoaCo,  Ina.  Co.  SO  Uhio,  1 74.  35;  Gueat  c  New  Hampihite  Fire  Ina,  Co. 

(0  HcGiiney  ».    Pbmnix   Ina.    Co.   1  M  Mich.  S8. 

'Wend  8S ;  Tnckerman  v.  Home  In*.  Co,  (p)  Strong  c.  Hannfactaren  Ina.  Co. 

ft  R.  L  414,  10  Pick.  40;  Miltenberger  c.   Beacon,  9 

(m)  Lazaroa  r.  Commonwealth  Ina,  Co.  Barr,  199,     See  Inantance  Co.  v.  SampaoD, 

IB  Fick.BI,9;d.  76.    Aperaon  diacharged  38  Ohio  St.  B73. 

by  tlie  Ineolvent  Debton  Coait  aa  an  in-  {q]  Jackaon  v.  Maaa.  Ina.  Co.  S3  Pick. 

•olvent  debtor,  effeci«d  an  inaaranre  on  433 ;  Traders  Ina,  Co.  v.  Bobeit,  9  Wend. 

aome  property  acquired  by  bim  before  the  404, 17  id,  631. 

I  Thie  it  tme  where  land  ia  taken  lor  a  public  oae,  and  compenaation  awardH. 
CoUingridge  ■>.  Boyal  Exchange  Aak  Co.  3  Q.  B.  D.  1 73 ;  or  aold  under  a  bond  for  a  daed, 
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A  mortgagor  and  a  mortgagee  may  severally  inaure  the  same 
property,  each  calling  it  his  own  property,  and  neither  specifying 
his  interest.  But  in  the  settlement  of  losses  imder  such  policieg 
questions  have  arisen  which  may  not  yet  be  settled.  It  would 
seem  to  be  certain,  that  the  mortgagee,  before  possession  and 
foreclosure,  bas  no  interest  in  the  property,  but  that  which  ia 
created  by  the  debt  to  him ;  and  no  interest  beyond  that  debt,  (r) ' 
If  therefore  the  debt  be  paid  in  part,  his  interest  is  so  far  dimin- 
ished ;  and  if  it  be  paid  in  full,  his  interest  wholly  ceases,  and 
his  insurance  is  annulled. 

It  must  be  remembered,  also,  that  his  interest  in  the  property 
is  only  as  a  security  for  his  debt  Therefore,  if  after  the  build- 
ings are  destroyed,  the  land  itself  is  unquestionably  sufficient  to 
secure  his  debt,  it  would  seem  that  he  has  lost  nothing. 
*440  And 'there  is  both  reason  and  authority  for  saying  that, 
in  such  case  he  has  no  claim  on  the  insurers;  although 
this  may  nut  be  regarded  as  an  established  rula(s) 

The  same  conclusion  might  be  reached  by  another  principle. 
We  have  already  seen,  that,  by  the  law  of  marine  insurance,  in- 
surers who  pay  for  a  total  loss,  take,  even  without  abandonment, 
all  the  salvage  of  the  property  for  which  they  pay.  For  a  simi- 
lar reason,  insurers  against  fire,  who  pay  to  a  mortgagee  for  a 
total  loss  of  the  building,  should  be  subr<^ated  to  the  rights  of 
the  mortgagee,  and  take  his  claim  on  the  mortgagor,  and  what- 
ever he  still  holds  as  a  security  for  that  debt  We  have  always 
regarded  this  as  a  general  and  well-established  rule ;  but  recent 
cases  in  Massachusetts  have  thrown  some  doubt  upon  it  They 
favor  the  doctrine,  that  where  the  mortgagee  efTects  the  insurance, 
and  there  is  no  reference  therein  to  the  mortgagor,  and  the  mort- 
gf^ee  himself  pays  the  premium,  there  is  no  privity  of  contract 
between  the  insurers  and  the  mortgagor,  but  the  contract  between 
the  insurers  and  the  mortgagee  is  an  independent  one ;  and  there- 
fore the  mortgagee  may  recover  his  whole   insurance  from   the 

(r)  Motlej  D.  Mannf.  Ini,  Co.  39  Me.  MocombeT  v.  CMnbridge  tna.  Co-  8  Ciuh. 
337;  CarpeDter  o.  Providence  Iqb.  Co  16     133. 

Pet.  495;    WilioD  a.   UJU,  3   M«t.   66;         (a)  See  Smith  c.  CotambU  Idb.  Co.  IT 
P».  SM. 


'e  B  tnortga^ee,  who  hu  agreed  to  Hell,  has  receiied  certain  paymentc  for  certain 
tnortsageg,  Hale;  ef.  Manuf  Ins.  Co.  ISO  Masa.  asa  —  K. 

'  The  liability  of  t,  mongigae.  however,  as  indoraer  of  the  mortgage  tiote  to  an 
■uwlnee  of  the  mortgage,  Ht'oa  him  an  insurable  iiitereK  in  the  murtgued  propertr. 
WilllamB  u.  Rofj^r   Williama  ina.  Co.  107  Uau.  377 ;  Kew  EngUnd  F.  &  M.  Ina. 
Co,  V.  Wetmore,  33  lU.  £31. 
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insurers,  aud  bold  bis  whole  claim  against  tbe  mortgagor  and  bis 
lemaining  security  for  bis  own  beQefiL(2)' 

own,  3  recoTer  hia  whole  debt  of  the  mortgttgot. 
c  a  ■  poBoes-  And  M,  on  the  other  band,  when  the  debt 
for  condition  broken,  iDsare  nil  in-  is  thos  paid  bj  the  debtor,  the  money  is 
terest  in  tbe  premises  withoDt  any  agree-  not,  in  law  ur  equity,  the  monej  of  tbe 
meat  therefor  between  him  and-  the  niort-  insnrar,  who  has  thn«  p»id  the  lose  oi 
Hi^r,  »nd  a  Ion  uccnn,  which  ia  paid  money  paid  to  bis  lue.  The  court  in  a 
to  the  mortgagee,  tJie  mortgagur.  on  a  note,  cite  the  case  of  Doheon  r.  Land,  B 
bill  to  redeem  and  an  icconai  stated  for  Hare,  BIS,  reviewed  in  13  Law  Reporter, 
tbe  pnrpou,  is  not  entitled  to  have  the  3*7 :  "  The  qneation  there  wai  opou  the 
■moont  of  BQcb  lose  dedacted  from  the  branch  of  tbe  propuBitioa,  whether  a  mort- 
mortgagee's  cbargee  from  repure.  There  gagee  in  poweaaion,  on  atatiug  hia  acooont. 
IB  DO  privity  in  law  or  fact  between  tlie  under  a  uill  to  redeem,  had  a  right  to 
DiortgBfor  aud  the  mortgagee  in  the  con-  char^  premiums  of  inBOnuices  obtaiued 
tract  of  insarance,  and  II  the  mortgagee  by  himaelt  on  baildinga  constituting  part 
geU  hia  interctt  insured,  and  receivea  tbe  of  the  mortga^  property,  aud  add  the 
amoUDt  of  hig  insurance  uuder  his  policy,  same  to  the  priocipiil  and  intBrest  of  hia 
it  does  not  aDect  his  claim  agaJuat  the  debt;  and  it  was  decided  that  he  cuuld 
mortgagor.  The  two  claiioa  are  wholly  not.  It  was  cooceded  that,  thia  involved 
diatiact  and  independeDt.  See  also  Sut-  the  correlative  proposition,  that  if  the 
folk  Ins.  Co.  V,  llojden,  9  Allen,  123,  and  mortgagee  had  received  any  sum  by  way 
Davia  b.  Qniucy  hn.  Co.  10  Allen,  113;  of  Iohs  on  such  polioiea,  he  would  tie 
CuahiDg  t>.  Thompson,  34  Me.  496.  In  under  no  obligation  in  equity  to  credit 
Klog  e.  State  Ina.  Co.  7  Cnah.  1,  it  was  it  to  the  morigagoi.  or  be  reepooaible  to 
ie/i^that  a  mortgagee,  who,  at  his  own  him  tor  it."  See  Morriaon  e.  Tenu.  Ins. 
expense,  insures  hia  interest  in  the  prop  Co.  IS  Mo.  362.  In  Peoosylrania  it  ia 
ertj  mortgaged  against  lose  by  fire,  with-  held,  tbat  where  the  moKgagee  inaurei 
out  particolarlj  lUHcribiug  the  nature  of  the  debt,  the  underwriter,  having  pud  the 
Ilia  interest,  is  entitled,  in  case  of  loss  by  mortgage  debt,  ia  entitled  to  have  re- 
fiie  before  payment  of  tbe  mortgage  debt,  conne  to  the  mortgaged  property  aud  to 
to  recover  the  amount  of  tbe  luea  from  a  cession  of  the  secarity.  Smith  v.  Co- 
the  insDiers  to  hia  own  use,  without  first  lumbia  Ina.  Co.  17  Fa.  353;  Inauranca 
aaoigniiig  hia  mortgnge,  or  any  part  Co,  v.  Updegraff,  21  id.  SIS.  The  right 
thereof ,  to  them.  In  an  elaborate  opinion,  of  the  insurers  to  aabrogation,  whero 
the  court  maintain  that,  notwithstanding  they  pay  the  debt,  is  sustained  in  jGtna 
MBpeetahle  authorities  to  the  contrary.  Insurance  Co.  u.  Tyler,  16  Weud.  3SB, 
when  a  mortgagee  causes  insurance  to  lie  397.  per  Wahaorlh,  Chancellor.  See  Car- 
■oade  for  his  own  beneflt,  paying  tbe  pre-  peoter  d.  Providence  Waehiugtoo  Jna.  Co. 
ninm  from  hia  own  funds,  in  case  a  ]om  16  Pet.  495,  501.  It  seema  to  have  been 
occurs  before  his  debt  ia  paid,  he  has  a  allowed  by  the  old  French  law,  and  iU 
right  to  recover  the  total  looa  toi  his  own  justice  has  been  approved  in  England. 
benefit ;  ihat  he  is  not  bound  to  account  Quebec  Ins.  Co.  a.  St.  Louis.  7  Moore,  P. 
to  tbe  mortgagor  for  any  part  of  the  C.  386,  32  Eug,  L.  &  Eq.  '3.  See  also  ^ 
money  ao  recovered,  as  part  of  the  mort-  case  strongly  asserting  tbe  right  of  sub- 
gage  debt ;  it  is  not  a  payment,  in  whole  rogation  of  the  insorers,  Home  Ina.  Co.  c. 
ur  in  part;   bat  be  baa  still  a  right  to  Weateru  Trana.  Co.  4  Hob.  337. 

'  "  It  baa  often  been  declared  by  this  court  tbat  where  a  mortgagee,  at  his  own 
expanse  and  without  any  agreemeut  or  nnderatanding  with  tbe  mortgagor,  obtains 
inanTanc«  upon  hia  interest  as  mortgagee,  and  collects  the  money  from  the  inanrer 
aJtera  loaB,1ie  is  not  bound  to  account  for  it  to  the  mortgagor,  nor- is  the  iusurer 
entitled  to  be  subrogated  to  the  mortgagee's  claim  againat  tbe  mortgagor.  Tbe  insur- 
ance is  a  wholly  coUateral  contract  which  the  law  allows  the  mortgagee  to  make. 
White  e.  Brown,  S  Cusb.  413 ;  King  d.  State  Ins.  Co.  7  Cuib.  1',  4 ;  Foster  v.  Eqait 
table  Ins.  Co.  3  Gray,  316;  Loomia  v.  Eagle  Ina.  Co.  B  Gray,  396,  401;  Suffolk  Ins. 
Co.  p.  fioyden,  S  Allen,  123;  CUrk  s.  Wilson,  103  Mass.  319,  321  ;  Haley  i'.  Manufac- 
ttmn'  In*.  Co.  130  .Uasa.  393,  SB6;  Washington  Mills  v.  Weymunth  Ins.  Co.  13S 
Hasa.  503,  506."  International  Tmat  Co.  d.  Boacdman,  149  Mass.  153,  161.  It  is  held 
in  other  jurisdictions  as  well  as  in  Maasacbnaetts  that  the  mortgagor  cannot  in  such  a 
case  compel  the  mortgagee  to  apply  insurance  money  upon  the  debt.  Concord  Union 
Hut.  Fire  Ins.  Co.  b.  Woodbury,  45  Me.  447;  Stincbtleld  v.  MiUikeo,  71  Me.  667j 
FandlebM  v.  Elliott,  67  Mich.  496 ;  Dick  v.  f  isuUiu  File  Int.  Co.  10  Mo.  App.  3Sf. 

561 


)vGoo<^lc 


*441  TBB  LAW  OF   COHTBAmS.  [SOOE  m. 

•  441  •  There  is  authority,  strengthened  as  we  think  by  rea- 
son, that  where  a  mortgagor  is  bound  by  the  mortgage 
contract  to  keep  the  premises  insured,  for  the  benefit  of  the  mort- 
gagee, and  does  in  fact  keep  them  insured  by  a  policy  which  con- 
tains no  statement  that  the  mortgagee  has  any  interest  therein, 
the  mortgagee  nevertheless  has  an  equitable  interest  in,  or  even  a 
lien  upon,  the  proceeds  of  the  policy,  which  a  court  of  equity 
well  enforce  for  his  benefit,  (u) 

One  who  has  an  interest  in  a  building  only  as  a  tenant  for 
years,  or  from  year  to  year,  can  insure  only  that  interest ;  and 
whatever  he  insures  he  would  recover,  not  the  value  of  the  whole 
property,  but  only  the  value  of  his  interest  (v)  ^  A  trustee,  an 
agent,  or  a  consignee,  is  generally  under  no  obligation  to  insure 


(u)  Thomu  D.  Vonfc«pff,  fi  Gin  ft  J.  bj  m  mntnal  inmimnce  company  "  to  p^ 

3T2;  V«raoD  c.  8inith,  S  B.  ft  Aid.  I  ;  the  wUhia,   in  cue  of  Ium,"  to  m  mort- 

Wheeler  r.  iMuracce  Co.  101  U.  S.  439;  gairee,  and  asnented  Co  bv  Che  compuiT, 

Nu'huU  p.  Baxter,  S  R.  I.  i9l'.   Cf.  Steams  will  suable  the  mortgagee  to  rat  oa  the 

D.  Qniocy  Hue.  Fire  lui.  Co.  IS4  Man.  61 ;  policy  in  hii  oitd  name.    Barrett  c.  Union 

Dntilop  V.  Avery,  89  N.  Y.  593 ,  Reed  n.  Ini  Co.  7  Cneh.  ITS. 

HcCram,91  N.Y.4ia.    But  if  there  is  no  (r)  Niblo  v.  North  Amerinui  Ids.  Ca 

obligation  on  the  part  of  the  mortgagor  I  Sandf.   SSI.     If   Che  tenant  owd«  the 

to  inanre  for  the  beaeflc  of  tlie  mortgagee,  bnildine,  and  not  the  land  ntider  it,  with 

the  latter  bM  do  equiCuble  lien  apun  the  the   right  of    removing  the  bailding.  bs 

property.      Carter  r.   RotVett,   B   Fiuge,  may  recover  the  mine  of  the  bnitdine,  if 

437.     See  Columbia  Ins.  Co.  r.  I.«irrence,  hsared  to  that  eiCent.    Lanrent  r.  Obit- 

10  Pet.  507,  Sia  :   McUunald  v.  HUck,  M  bam  loa.  Co.  1  Hall,  41.     See  Fletcher  ■. 

(Jhio,  193.    It  Menu  that  an   order  in-  Conuoonwealtb  Ina.  Co.  IB  l^ck.  419. 
domed  by  the  insured  on  a  policy  iMoed 


And  the  proposition  b^<t  down  in  the  text  and  supported  bj  Smith  r.  ColamMa  Jam.  Co. 
IT  Pa.  S53,  that  if  enongb  of  the  mortgaged  property  remains  nodsHCRiyed  to  iiecni« 
the  debt  Che  mortnuFee  cannoC  recorer  sfainitt  the  insnrer,  m  freneraUy  discredited. 
-      '■      '       "*^"  — .  .-   ^-    Si  S.  Y— -•     " • "~-   ■■"<-■•- 


Excelsior  Ins.  Co.  b.  Roral  Ins.  Co.  5S  8.  Y.  343  ;  Rex  e.  Insurance  Cos.  if  Pbila. 
SST,  See  also  I.oQden  e,  A'addle,  98  Pa,  943.  Bnt,  contrary  to  the  law  in  Massachnsetta, 
it  is  held  in  must  jurisdictions  that  after  satisfaction  of  the  mortgagee's  det*.  the 
insurer  is  entitled  to  be  subroMted  to  the  mortgagee's  claim  aninst  the  mortgagor. 
Oafpenter  v.  Providence  Washmgton  In».  Co.  16  Pet.  495,  401 ;  Inenrsnce  Co.  r.  SiD- 
■on,  103  U.  R.  SS,  28;  Honoro  f.  Lamsr  Ins.  Co.  M  II!.  409;  Norwich  Fire  Ins.  Co. ». 
Boomer,  59  111.  449  ;  Sussex  County  Mutual  Ins.  Co.  c.  WoodrafE,  3  Dutch.  541  ,  .£liia 
Ins.  Co.  r.  Tyler,  16  Wend.  385,  397  ;  Ulst«r  Conntv  Savings  Inst,  c.  Leake,  73  N.  T. 
181,  164;  Smith  r.  Columbia  Ins.  Co.  IT  Pa.  9*3;  Insurance  Co.  v.  Updegrxff,  S)  Pa. 
BIS :  Phenix  Ins.  Co.  v.  Fine  Nat.  Bank.  85  Va.  765.  See  also  Quebec  Im.  Co.  r.  St. 
Loois.  T  Moore,  P.  C.  386 ;  DarreU  v.  Tibbicts, S  Q.  B. D.  560;  Bnniand e.  RodocanaeU, 
9  C.  P.  D.  4!4.  7  App.  Can,  333 ;  Castelbiin  h.  Preston,  8  Q.  B.  U.  613,  1 1  Q.  B.  D. 
380.  Where  the  mortgagee  insures  by  agieemeut  with  the  mortgagor,  it  ia  for  the 
benefit  of  both,  and  the  insured  has  no  riehc  of  subrogation.  Norwich  Fire  Ins.  Co.  >. 
Boomer,  99  Dl.  442 ;  Conconl  Union  Mat.  Fire  Ins.  Co.  v.  Woodbury,  45  Me.  447 , 
Stinchfleld  v.  MiUiken,  Tl  Me,  567 ;  Waring  d.  l,odar,  S3  N.  Y.  581.  FrettneaUy 
liolicies  uf  iosurance  conCaio  an  expreu  provision  tbaC  Che  insnrer  shall  be  mbrogMMl 
to  the  righCa  of  the  iosored.  and  such  a  provision  is  valid.  New  England,  &c  lot.  Co. 
V.  Wetmore,  32  111,  991  ;  Foster  r.  Van  Heed,  70  N.  Y.  19, 

'  Where  lessees  held  marhinerv  which  tbey  were  Co  return  in  good  order,  it  «M 
said  that  their  interest  was  the  value  of  the  property  they  were  bomid  to  replace,  in 
Imperial  las,  Co,  v.  Mortay,  73  Pa.  13.  — K. 
U2 
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against  fire;  but  ms;  do  so  at  his  diecretioD. {w)  If  oolicies 
ptOTida  that  property  held  only  is  trust,  or  oa  commission,  must 
be  so  stated  and  insured,  such  a  provision  may  be  extended  by 
its  own  terms,  and  oUierwise  perhaps  by  construction, 
*to  include  everything  in  which  the  insured  ha;;  but  a  *442 
qualified  interest,  the  ownership  being  in  another  person,  (x) 

If  a  consignee  insures  against  fire,  in  bis  own  name,  goods  in 
his  possession  to  their  full  value,  there  is  good  reason  as  well  as 
authority  for  saying,  that  he  will  be  regarded  as  having  an  im- 
plied authority  to  insure  them  for  the  benefit  of  the  owner,  and 
he  will  recover  their  full  value  for  his  own  benefit,  as  far  as  his 
own  interest  extends,  and  beyond  that  for  the  benefit  of  the 
owner,  (y)  ^  At  the  same  time,  the  intention  of  the  parties  oper- 
ates upon  the  construction  of  a  fire  policy,  much  as  it  does  upon 
that  of  a  marine  policy ;  therefore,  if  a  fair  and  reasonable  coa> 
stmction  of  the  words  and  facts  in  the  case,  leads  to  the  con- 
cluaioQ  that  it  was  not  the  intention  of  the  parties  to  insure 
more  than  the  consignee's  interest,  do  more  than  that  will  he 
recovered,  (j) 


De  Forest  v.  Fultoo  Fii 

103.  Burvii^e,  tu  thaw  inerel/  Cliat  hs   is  the 

(z)  Tnrner  n.  Stetta,  38  Ala.  4tO.    See  owner  of,  or  baa  an  inaarable  interut  in, 

•lio,  Stilirell  c.  Staples,  6  l>uer,  03,  19  tKe  floods.     He  most  show  ttuiC  he  caosed 

N.  Y.  401.  (he  lasBrauce  to  lie  effected  for  bis  beoeSt, 

(y)  De  Fureat  u.  Falcon  Ins,  Co.  1  Hall,  or  that  it  wan  intecded,  at  the  time,  toi  hia 

M,  US;   Siter  r.  Mom,  13  Pa.  !20  ;  Good-  secnrit/.    These  terms  in  the  policy  will 

all  V.  Hew  Eagland  Ins.  Co.  S  Foster,  169,  not,  ia  general,  dispense   with   Mm  eri- 

166.  dance.     And  where  the  party  claiming  the 

,..  n-.L.      .-.„    T_. .    ._    /^.    .     1 e^ -'".w  that  he  caused  or  di- 

Lce  to  be  effected,  it  wiU 
■est  npoQ  some  auppoeed 

^  iC  maniresced  hy  a  single 

as    were  inienoea  to  oe   iniiared  at  the  wurd  or  act,  at  the  time  of  the  transaction, 

time  of  effecting  the  insurance.    Steele  »,  to  mark   its   character,  and   indicate  the 

lognrance  Co.  1 7  Pa.  !90,  298.    Le^f.  J. :  petvuD  or  interest  intended  t*  be  inBitred. 

"  All  the  authorities  go  to  show,  that  the  Tliat  which  is  not  manifested  bj  evideuce 

' '  a  of  the  party  effecting  an  iosui^  is  to  be  treated  as  having  u  ~ 


ance,  at  the  time  of  doing  so,  onght  to  The   nature  of  thet 

lead  and  govera  the  fntnre  line  of  it,  and  fixed  at  the  time  of  inHunuici;,  anu  nuinut 

that  no  one  can,  by  any  subMtguent  act,  be  changed  by  sabaeqnent  consent  of  the 

entitle  himself  to  the  beiieflt  of  il,  withont  insured,  without  the  aaihority  of  the  od- 

showiog  that  his  interest  was  intended  to  derwriters.     If  this  were  not  law,  all  the 

be  embraced   by  it   when   it  was   nude,  mischiefs  arising  from  gambling  policies 

Tbia  rule   has  especial  application  to  in-  might  ensue."    See  also  BrichU  b.  New 

snrances  made   '  lor  account  of  whom  it  York  Ina.  Co.  3  Hall,  3^2. 


'  and  where  these  terms  are 


York  Ins.  Co.  3  Hall,  3^3. 

■  A  policy  of  insurance  taken  oat  by  warehouae-keepers  ag^nst  loss  or  damage  by 
Are  on  "  merchandise,  their  own  or  held  by  them  in  tmst,  or  in  which  they  haxe  an 
inlaicst  or  liability,  contained  in  "  a  designated  warehonse,  coren  the  merchandise 
itself,  and  not  merely  Ihe  interest  or  claim  of  the  warehouse-keepers.  Home  Ins.  Co. 
V  Baltimore  Warehouse  Co.  93  U.  8.  MT.  See  also  Uough  d.  People's  Ins.  Co.  36  Md. 
898 ;  Lucaa  v.  Insonuice  Co.  33  W.  Va.  358.  —  K. 
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It  is  DOW  common  for  a.  commiasioD-merchaDt  to  cover  by  a 
policy,  taken  out  in  his  own  name,  all  the  goods  of  his  varions 
consignors,  (a)  And  it  bae  been  held,  that  the  phrase  "  goods 
held  on  commission, '  has  a  similar  effect  with  the  phrase  "  for 

whom  it  may  coDcern,"  in  mariae  policies.  (6) 
*  443        *  A  person  having   a  lien   on  buildings   under  a  State 
lien  law  has  an  insurable  interest  in  the  buildings,  (e)  > 

Any  bailee  having  any  legal  oi  equitable  interest  in  the  goods 
may  insure  that  interest.  Hence  a  common  carrier,  who  has  a 
lien  on  the  goods  for  his  compensation,  and  also  insures  them 
himself  to  a  considerable  extent,  may  insure  his  interest  (<£) 
We  should  doubt,  however,  whether  he  would  be  held  to  have 
the  implied  authority  of  a  consignee,  which,  as  we  have  seen,  is 
to  insure  the  whole  value  and  recover  it  for  the  owner.  Still, 
this  authority  might  be  given  him  by  ratification,  if  it  was  his 
intention  to  insure  as  agent  of  the  owner.  And  if  the  principle 
applied  to  marine  policies  should  be  held  applicable  to  fire 
policies  (and  we  know  no  reason  why  it  should  not  he),  this 
ratification  might  be  made  after  the  loss.  («) 

The  rule  of  delectus  personarum,  and  the  right  of  insurers  to 
choose  whom  they  will  insure,  and  therefore  to  know  whom  they 
insure,  applies  to  fire  policies  in  the  same  way  that  it  applies  to 
marine  policies ;  (/)  and  so  do  the  general  principles  and  rules 
which  determine  agency,  authority,  and  ratification.  (^) 

There  is,  however,  one  important  difference,  arising  from  the 
provision  in  many  of  our  fire  policies,  which  is  indeed  required 
by  some  of  the  charters  of  the  companies,  by  force  of  which  the 
company  has  a  lien  to  the  amount  of  the  premium  note  on  all  the 
property  insured.     It  is  obvious,  that,  in  all  such  cases,  it  would 


(o)  MillKlidon   0.  Atlantic   Int.  Co.  I 

:a.ss7, 

(b)  DeForestn.  Fulton  Ina.  Co.  1  Uoll 


(()  Dnnnd   r.  Tbonron,  I  Port.  Ala. 

(c)  FrankliD  Ids,  Co.  y.  Coates,  1«  Md.  238;  Walltina  v.  Turund,  id.  asi ;  I)e 
885 ;  InBUrance  Co.  o.  Stinson,  103  U.  S.  Boll^  v.  Pennsylvtmia  Ina.  Co.  4  Whart. 
S5.  SB;  Miltonberger  v.  Beacom,  9  Bur,  198. 

(d)  In  Crowley  ».  Cohen,  3  B.  4  Ad.  (/)  See  Catlett  v.  I'aciac  Ina.  Co.  1 
478.  It  was  Md.  that  an  innnraDce  "  on  Paine,  C.  C-  615;  Lealliere  o.  Farmeri 
({OodB  "  was  aufficieiit  to  cover  the  interent  Ina.  Co.  *  Foater,  259  ;  Foster  v.  V.  S.  Iub. 
o(  carriera  in  the  propertT  under  their  Co.  II  Pick.  BS.  See  on'e.  p.  •  356. 
charge,  and  that  their  part'irutar  interest  (p)  See  Alliance  Ins.  Co.  r.  La.  loi.  Co. 
need  not  be  apecified.     Van  Natta  v.  Mu-  S  I^  1,  and  cases  npra,  n.  (e). 

tnal  Ids.   Co.   3   Sandf.  490;    Chase   o. 

'  But  the  lien  on  all  the  debt'ir's  propertr  giren  bj  statnte  in  some  States  to  JDdg- 
ment  creditors,  doeti  not  )C<ve  such  a  creditor  an  inanrahle  interest.  Grevemejer  t^ 
Southern  Mat  Ins.  Co.  62  Pa.  34a  Contra,  Spare  i>.  Home  Mot.  Ins.  Co.  19  Fed.  Bep. 
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be  a  misrepresentation  or  a  concealment  discharging  the  insurers, 
if  the  insurers  were  not  informed  of  any  previous  liens  or  incum- 
brances by  mortgage  or  otherwise,  which  would  encumber  or  pre- 
vent  the  lieit  to  which  the  insurers  are  entitled.  (A) 


n  SECTION   III.  '444 

OF  THE  BISK   ASSUMED   BY   THE   IH8UBEBS. 

It  seems  to  be  held  that  the  policy  fails  to  attach,  not  only  if 
the  property  does  not  exist  at  the  time  of  the  insurance,  or  if  it  is 
then  on  fire,  but  also  if  it  is  at  that  time  exposed  to  a  near  and 
dangerous  fire,  (t)  The  reason  given  for  this  is,  that  the  contract 
of  insurance  is  founded  on  the  assumption,  that  when  the  policy 
attaches  the  property  is  not  exposed  to  an  extraordinary  peril. 
But  where  no  such  circumstances  exist,  and  there  is  no  fraudu. 
lent  misrepresentation  or  concealment,  a  policy  against  Bra  may 
be  made  by  its  date  to  have,  without  the  phrase  "  lost  or  not 
lost, "  a  retrospective  operation ;  if  this  be  Uie  intention  of  the 
parties.  (;■} 

Fire  policies  of  course  insure  against  fire,  and  nothing  but  fire; 
but  it  may  sometimes  be  a  very  difficult  question,  whether  a  loss 
for  which  payment  is  demanded  was  a  loss  under  the  policy. 
This  qnestioQ  is  twofold.  First,  What  is  fire?  and,  secondly. 
How  far  does  the  insurance  against  fire  cover  the  consequences  of 
a  fire,  although  the  property  lost  or  injured  was  not  itself  reached 
or  touched  by  the  fire? 

A.  —  What  is  Fire? 

This  is  a  difficult  question  even  in  a  scientific  point  of  view ; 
or  rather,  science  acknowledges  no  such  thing  as  fire.  But  by 
fire,  in  the  common  use  of  the  word,  is  probably  meant  flame. 
Flame,  however,  is  only  hydrogen-gas  heated  to  redness,  or  white- 
ness. We  do  not,  however,  call  a  cannon-ball,  heated  to  redness, 
or  even  to  whiteness,  fire ;  and  yet  it  cannot  be  doubted,  that  it 

a)  See  tapra,  p.  •49!,  n.  (i).  436.     See  abo  Bender  "'  Cohunbia  Ins. 

{>)  Babcock   b.  Monif^merr  Co.  Ini.  Co.  17  N.  T.  <Sl. 
Co.    6    Barb,    637,  643.  4   Comst.  338  ;         (j)  Hallock  t>.  Ini.  Co.  >  Datcb.  368. 
AnstiD  0.  Drew,  4  Camp.  360,  6  Tftant. 
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red-hot  iron,  or  any  snbstAiioe  sufficiently  heated,  coming  . 

•  445    •  io  contact  with  property  insuwd,  injured  it  by  heat,  in  a 

certain  way,  this  would  be  a  loss  under  a  policy  againat 
fire.  Sut  this  injury  must  reach  a  certain  extent  to  c<nQa  under 
the  policy.  Perhaps  a  rule  which  has  heen  applied  in  the  trial  of 
pereona  chained  with  arson,  might  be  found  applicable  here.  If 
a  person  charged  with  this  crime  were  proved  to  have  put  kind- 
lings upon  a  floor,  and  set  fire  to  them,  with  a  purpose  of  burning 
a  house,  and  the  fire  was  extinguished  or  burnt  out  without 
affecting  the  floor,  the  crime  would  be  only  attempted  and  not 
committed.  But  what  operation  of  the  fire  upon  the  floor  wouM 
suffioe  to  constitute  the  crime  ?  It  has  been  said,  that  the  floor 
must  be  chorred,  or,  in  other  words,  the  surface  of  the  floor  must 
be  changed  by  heat  from  the  condition  of  wood  into  that  of  char- 
coal Such  a  rule  would  meet  cases  which  sometimes  arise  in 
respect  to  property  insured.  It  would  be  equivalent  to  this :  that 
insurers  against  fire  are  not  liable  unless  there  be  ignition  or 
combustion.  It  is  certain  that  very  great  injury  may  be  caused 
by  fire,  without  either  ignition  or  combustion.  In  one  case,  a 
sugar-house,  with  its  contents,  was  insured  against  fire,  and  in 
each  story  sugar  in  a  certain  state  of  preparation  was  deposited, 
for  the  purpose  of  being  refined,  and  tor  this  purpose  a  certain 
degree  of  heat  was  necessary.  To  obtain  this  there  was  a  chim- 
ney running  up  through  the  whole  building,  with  a  register  in  it 
on  each  story,  whereby  more  or  less  heat  could  be  introduced  at 
pleasure  into  the  rooms.  At  the  top  of  the  chimney  was  a  regis- 
ter, which  was  closed  at  night,  that  the  heat  might  be  retained  in 
the  building.  This  register  was,  by  the  negligence  of  a  servant, 
left  shut  one  morning  when  the'  fires  were  lighted ;  and  conse- 
quently the  smoke  and  heat  were  forced  into  the  rooms  where  the 
sugars  were  drying,  and  they  were  very  much  injured  thereby. 
Held,  that  the  insurers  were  not  Iiable.(£)  But  if  there  is  an 
extraordinary  fire,  the  insurers  are  clearly  liable  for  the  direct 
effects  of  it,  as  where  furniture  or  pictures  are  injured  by  the 
heat,  although  they  do  not  actually  ignite.  (/)  Where  there  was 
insurance  on  a  theatre,  "  not  to  cover  any  loss  or  damage  by  fire 
which  may  originate  in  the  theatre  proper,"  and  a  fire  outside  the 
building  heated  the  wall  so  much  as  to  cause  the  interior  to  bum, 
the  insurers  were  held.(/i) 

(J:)  Anstia  s.  I>rew,  *  C&mp.  56a  Holt,  Ins.   Co.  S4  Ia.  An.   SU 

N.  P.  lis,  6  Tknot.  «2G,  i  Manh.  130.  Fira  Int.  Co.  *.  Done;,  5«  Ud.  TO. 

(/}  Cam  b.  Hartford   lu.  Co.  13  Dl.         (11)  Sohiera.Norwkliliu.  Ca  11 

B7fl.      See  tito  Scripture  e.  Lovell  Ihb.  336. 
Co.  10  Cnah.  ass ;  BiUegCncci  v.  Firemen's 
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*  It  was  formeily  aupposed  that  lightniDg  was  fire ;  and  *  446 
then  all  injories  by  lightning  might  be  regarded  aa  injuries 
hy  fire.  Now  it  is  known,  as  a  matter  oE  science^  that  lightning 
is  not  fire,  and  that  the  light  or  flash  of  lightning  arises  from  the 
shock  upon  the  air.  But  the  same  shock  produces  great  heat, 
wherever  it  falls ;  and  therefore  a  house  struck  by  lightning  is 
frequently  set  on  fire.  If,  however,  a  house  be  destroyed  by 
lightning,  but  without  ignition,  insurers  against  fire  are  not  lia- 
ble ;(m)'  nor  if  a  house  falls  and  becomeB  mere  rubbish,  and 
then  takes  fire  and  burns  up. (mm)' 

A  similar  question  has  arisen  in  cases  of  explosion.  Here  it 
seems  to  be  settled  by  authority,  that  if  the  explosion  be  caused 
by  gunpowder,  it  is  a  loss  by  fire ;  (n)  *  and  the  same  rule  would 
undoabtedly  be  applied  if  the  explosion  were  caused  by  the  burn- 
ing of  saltpetre  or  any  other  combustible  substance.  Bnt  a  vio- 
lent explosion  may  injnre  things  at  a  considerable  distance,  by 
the  mere  shock;  and  this  would  not  be  injury  by  fire.  Thus, 
where  the  damage  was  caused  by  the  explosion  of  a  powder- 
magazine  a  mile  distant,  the  insurers  were  not  held.(nn)  And 
where  a  warehouse  was  insured  against  6re  with  an  exctiption  of 
explosion,  and  an  explosion  took  place  in  a  neighboring  building 
which  set  it  on  fire,  from  which  the  insured  building  caught  and 
was  destroyed,  the  insurers  were  held  not  liable,  the  rule  of  causa 
proxima  TUm  renwla  not  applying,  (no)  The  explosion  of  a  steam- 
boiler  is  not  a  loss  by  fire,  (o)  The  distinction  taken  is  this : 
that  gunpowder  explodes  by  combustion,  and  steam  by  expansion 
without  combustion. 

(n)  Bsbcock  n.  MontgoiiNir  Co.  Int.  11   Pet  SIS,  39.1;  Grim   v.  FbanlK  Itw. 

Co.  6  Barb.  637, 4  Conut.  3S6 :  KennlBtoa  Co.  13  Johns.  451. 
r.  Mer.  Co,  Ina.  Co.  14  N.  H.  341.  (nn)  ETereti  if.  London  Awnraoce  Co. 

(nun)  Nare  v.   Home  Iiu.  Co.  37  Mo.  19  C.  B.  (h.  i.)  1:6, 
430.  (no)  ;  WfdltK«,44. 

(n)  Scriptore  v.  Lowell   Idi.   Co.    10  (o)  MilUndon  v.  N.  O.  In*.  Co.  4  Ls. 

Ccuh.  356  ;  Waten  o.  MerchaotB  Ins.  Co.  An.  15. 

'  When  a  tornado,  accompanied  bj  electrical  dlatnrbance.  destroyed  insured  prop- 
ertj,  it  xaa  held,  ia  aa  action  on  the  policr,  wliich  covered  luas  bji  lightning,  chat 
the  jury  must  decide  whether  lightning  waa  an  active  agent  in  the  deetraction. 
Spenlle;  v.  Lancashire  Int.  Co.  54  Wis.  433.  — K. 

'  Aa  where  the  floors  aod  roof  haTe  tallea  in.  and  the  walls  italj  are  standing. 
dock  B.  Globe  Ins,  Co.  12T  Maas.  306.  See  Brenner  v.  Lirerpool  Ins.  Co.  51  Cal.  101. 
Bnt  where  a  bnililing  is  standiog  on  its  posts,  though  out  ot  pinmb  and  abandoned,  it 
has  not  falleTi.    Firemen's  Ins.  Co.  v.  Congregation,  &c.  SO  111.  SiS.  —  K. 

■  Where  an  explosion  occnrred  from  vapor,  given  off  Irani  material  in  process  of 
manofactare  coming  into  contact  with  a  lamp,  the  insaren  were  ield  liable  for  the  toM 
from  the  rtenlting  fire,  but  not  from  the  explosiiHi,  Brign  v.  N.  A.  Ins,  Co.  53  S.  Y.  ' 
44G;  and  where  an  insnnuice  company  was  not  to  be  Iiabla  fur  collision  unless  firs 
eosned,  nor  for  Are  from  petroleum,  it  was  held  not  liable  for  fire  from  petrolenm  aftw 
setdlision.    Insnnuce  Co.  «.  £xpr«a  Co.  95  U.  S.3S7.  ■— K. 
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B.  —  Of  the  lAabiiity  of  Insurers  for  ttu  Consequences  of  Mre. 

The  universal  rule  of  contracts,  causa  proxima  non  remota  spec- 
tatur,  applies  also  to  insurauce  aguinst  fire.  But  both  usage  and 
law  give  a  very  liberal  coDstructiou  in  favor  of  the  assured  under 
fire  policies.  Thus,  one  of  the  most  common  grounds  for  a  claim 
upon  iusurers  against  fires,  is  for  injury  caused  by  the  water  used 
to  extinguish  the  fire.  This  would  probably  be  confined,  nearly 
if  not  altogether,  to  goods  within  the  building  which  was  on  fire. 
We  doubt,  however,  if  there  is  any  other  exception.  Thus,  if  a 
lai^  buildiug,  of  many  stories,  were  filled  throughout  with  goods, 
and  the  building  or  the  goods  were  under  such  iDsurance,  and  a 
fire  took  place  in  any  part  of  the  building,  all  the  goods  within 

that  building  which  were  injured  by  the  water  used  by  the 
•447   firemen,  must  be  paid  for.      *We  have  never  known  an 

instance  in  which  the  question  has  been  raised  in  regard 
to  the  necessity  or  expediency  of  using  so  much  water,  or  as  to 
the  unskilfulness  of  the  firemen.  Nor  should  we  indeed  confine 
this  absolutely  to  goods  within  the  building.  If  a  buildiug  not 
insured  were  on  fire,  and  a  contiguous  or  a  very  near  building 
were  in  real  danger,  and,  to  avert  this,  efforts  were  made  to  wet 
the  outside  of  the  endangered  building,  and  goods  insured  within 
this  building  are  hurt  by  this  water,  we  believe  the  injury  would 
be  regarded  as  a  loss  within  the  policy,  (p)  So  it  might  be,  if 
damage  was  done  to  goods  in  a  building  not  on  fire  by  leakage 
from  the  hose  carried  through  the  building  to  extinguish  a  fire  in 
sn  adjoining  building.  If,  however,  there  were  no  fire  anywhere, 
and  water  were  thrown,  in  the  erroneous  belief  that  there  was  a 
fire,  a  different  question  would  arise ;  and  we  should  say  that  the 
insurers  would  not  be  liable. 

Policies  of  insurance  on  goods  against  fire  sometimes  require 
that  the  insured  shall  employ  all  possible  diligence  to  save  or 
remove  their  goods ;  but  such  a  provision  would  be  only  a  confir- 
mation of  the  obligation  which  the  law  and  public  policy  impose 
upon  the  insured.  Hence,  injury  to^  loss  of  goods  which  was 
caused  by  their  removal  from  the  danger  of  fire,  is  a  common 
ground  for  a  claim  under  a  fire  policy,  {pp)    But  there  must  be  a 

(;i)  Ciise  r.  Hartfoid  Int.  Co.  13  HI.  Lswb  d.   Spriagfleld   Int.   Co.  10  Qnj, 

esO;  Hillier  r.   Alleghanr  Co.  In*.  Cu,  S  159;  Wbitebnnt  i>.  Fijeturille  Ins. Co.  B 

Barr,  470 ;  Aniew  c  lot.  Co.  7  Am.  Law  Jone^  3S3  ;  Oei«ek  r.  CreKUit  Ina.  Co.  19 

Rag.  16B;  Babcock  ».  Montgomery  Co,  L».Aii.SS7. 

Idb.  Co.  S  Barb.  637 ;  Scripture  r.  Lowell  |  pp)  Inmreni  were  k*ld  for  a  Ion  bj 

Im.  Co.  10  Cash.  359,  per  CiaAing,  J. ;  krcenj,  in  Witheiell  k.  Maioe  lu.  Co.  41 
5.58 
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zeasonable  application  of  this  rule ;  the  goods  must  be  removed 
from  immediate  danger,  and  not  because  of  some  feai  of  a  possible 
or  remote  danger.  And  if  the  loss  or  injury  could  be  attributed 
to  the  want  of  even  so  much  care  as  could  be  given  under  such 
circumstances,  the  n^ligence,  and  not  the  fire,  would  be  r^arded 
as  the  proximate  cause,  and  the  insurers  would  not  be  liable.(s) 
Insurers  are  liable  for  the  loss  caused  by  the  blowing  up  of 
buildings  to  arrest  the  progress  of  a  fire,  *  when  that  pre-  *  448 
caution  was  justified  by  the  circumstances,  (r)  ^  And  this 
was  held,  where  a  house  on  fire  was  blown  up  by  gunpowder,  and 
the  policy  provided  that  the  insurers  should  not  be  liable  for  a 
loss  from  the  explosion  of  gunpowder ;  because  this  provision  was 
held  to  exclude  only  fire  originating  from  an  explosion  of  gun- 
powder, (s)  But  in  another  case,  where  the  policy  excluded  any 
loss  occasioned  by  the  explosion  of  a  steam-boiler,  and  by  reason 
of  such  explosion  the  building  was  set  on  fire,  the  insurers  were 
held  not  liable,  although  the  fire  was  the  proximate  cause  of  the 
loss ;  because  the  loss  was  directly  and  wholly  occasioned  by  the 
explosion,  (t) 

We  are  not  aware  that  general  average  claims  or  provisions 
are  ever  inserted  in  American  fire  policies,  although  they  are  said 
to  be  in  English  policies ;  but  the  principle  of  general  average 
may  have  some  application  in  this  country.  In  one  case  where 
insurance  was  ejected  on  a  stock  of  goods  in  a  certain  store,  and, 
an  adjoining  at-ore  being  on  fire,  the  insured,  with  the  consent  of 
the  president  of  the  insurance  company,  bought  some  blankets 
and  spread  them  on  the  outside  of  the  store  where  it  was  exposed 
to  the  flames,  the  building  was  saved,  but  the  blankets  were 
rnined.    The  assured  claimed  to  recover  the  entire  expense.     The 

Mo.  aw.     See  sIm,  where   the   inmrers  Ins.  Co,  v    Agnew,   34  Pa.  96 ;  Tilton  v. 

were  held  for  a  lois  on  goodt  removed  Hamilton  Ini  Co.  1  Bosw  367  ;  Webb  n. 

from  immineat  peril,  althongh  the  atore  Protection  Ins   Co,  U  Mo  3 
Irom  whi  :h  they  were  removed  waa  never  (r)  City  Fire   Ins.  Co.  r.  Corliei,  11 

reached  by  the  fire.     White  t>.   Republic  Wend.  367 ;  Perti  u.  Recei^era  of  .^tna 

Idb.  Co.  57  Me.  »t.      See  aim  Stanley  e.  Fire  Inn.  Co.  3  Edw.  Ch.  341,  9  Paige, 

Weatem  Ins.  Co.  L.  R.  3  Ex.  71 ;  Bales-  568;    Gordon    c   Rimmiagton,  1   Camp, 

tncci  t>.  Firemeo's  Ins.  Co.  3*  La.  An,  IS3. 

SM.  (>)  Qreenwald  p.  Ins.  Co.  7  Am,  Law 

(?)  See  Case  d.   Hartford  Ins.  Co.  13  Reg.  asa.    The  clause  was '  conitmed  to 

in.  6T6:  Babcock  v.  Montgomery  Co.  Ins.  mean  "flra  origiiiating  from  an  exptoiloD 

Co.  6  Barb.  640 ;  Hilliet  d,  Alleghany  Co.  of  gunpowder." 

Ids.  Co.  3  Barr,  470 ;  Agnew  r.  Ins.  Co.  T  (()  St.  John    f.  American  Ins.  Co.  1 

Am.  Law  Reg.  168,  affirmed  Independent  Doer,  371,  1  Kern.  B16. 

'  As  to  the  risks  excloded  hy  a  proviso  against  liabilitj  for  leas  by  "  inrasioD,' 
"  Insnrrection,"  "military  or  nsurped  power,  aee  Boon  o.  .^tna  Imt.  Co.  40  Conn. 
975,  reversed  in  BS  U  S.  11 7 ;  Harria  v.  York  Mat.  Ins.  Co.  60  Pa.  341 ;  Portsmouth 
Jm.  Co.  d.  Reynolds,  38  Qiatt.  613. 
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company  contended,  tbat  if  liable  ac  all,  it  wss  only  for  the  pro- 
portion which  they  had  at  risk  upon  the  policy,  taken  in  connec- 
tion with  the  store,  of  which  the  plaintifia  had  a  lease  for  ten 
years,  and  the  value  of  the  stock  over  and  above  the  sum  insured 
upon  it ;  and  the  court  held  that  they  were  only  liable  for  this 
amount,  (v.) 

It  is  common  for  policies  against  fire  to  provide  that  the  in- 
surers may  elect  either  to  pay  for  damages  in  money  or  to  repair 
or  rebaild.  And  it  has  been  held  that  if  insurers  under  this  pro- 
vision elect  to  rebuild,  this  converts  the  contract  of  insurance 
into  a  building  contract;  and  if  then  they  do  not  rebuild,  the 
damages  for  their  failure  are  not  limited  by  the  amount  insured, 
but  must  be  the  sum  required  to  erect  a  building  of  equal  value 
with  that  insaied.(uu) 


G  —  Of  a  Lost  caused  ly  the  Negligence  of  the  Insured. 

There  is  this  difference  between  marine  policies  and  Sre  poli- 
cies. The  perils  against  which  marine  policies  insure  are 
•  449  generally,  "  although  not  always,  such  as  could  not  be 
averted  by  any  care  or  skill  which  could  reasonably  be 
demanded ;  whereas,  the  great  majority  of  fires  are  caused  by  the 
negligence  of  somebody,  and  very  commonly  by  the  negligence  of 
some  of  the  family  or  servants  of  the  insured.  It  is  to  guard 
against  this  very  risk,  that  fire  policies  are  made ;  and  it  has  been 
held,  that  insurers  are  liable  for  a  fire  caused  uot  only  by  persons 
employed  by  the  insured,  but  by  his  own  negligence,  (v)     In 

(a)  Welle*  n.  Bofiton  Ini.  Co.  6  Pick,  therefore,  the  Bimple  tv*  at  negligeoM 

ISS.     It   was    also    contended,  that    the  haa  never  been  held  to  constiCnte  »  d«- 

property  in  the  neighborhood  oDght  also  fence.    But  it  is  arfrned  that  there  is  * 

to  coQtiibute  ;  bat  the  coart  heid,  that  the  distinctioD  between  the  Def^ligeoce  of  ser- 

contribntioQ  miuc  be  limited  to  the  baild-  vnnta  and  itranffeTS,  and  that  of  the  aa- 

ing  and  the  property  thereia  immediatel/  Bared  himBelf.     we  do  not  see  anv  grpnod 

nveid.  for  such  a  distinction,  and  are  of  o;iinioD 

(bh)  Morrell  v.  Irving  Int.  Co.  33  If.  that,  in  the  absence  of  all  fraud,  the  proxi- 

T.  429 ;  Beali  t>.  Home  Ins.  Co.  36  N.  Y.  mate  canse  of  the  lose  only  is  lo  be  looked 

933.    See  also  Wrakoop  v.  Niagara  Fire  to."    This  doctrine  is  □□»  well^eitled  lavr 

Ids.  Co.  91  N.  Y.  47B ;  Fire  Aaaociatioa  i:  in  this  countrv.    Patapeco  Ins.  Co.  i>.  Con]- 

Boeenthal.  108  Pa.  474.  ter,  3   Pet.   sas;   Culumbia  Ina.   Co.   c. 

(('I  In   ShBv  17.  Robhenls,  G  A.  Jb  E.  Lawrence,   10  Pet.   317,  318;   Waters  r. 

79,  83,  Lord  Denmaii.  0.  J.  said:   "One  Merchants  Ins.  Co.  II   id.  S13,  S!3;  Per- 

argnment   more   remains  to  be   noticed,  ria  i>.   Prolet'tioa   Ins.  Co.  11  Ohio,  147, 

vii.,  that   the  loss   hero  aroae  from   the  ovemjling  Lodwicki  r.  Ohio  Ins.  Co.  5  Id. 

plaintiff's  own  negligent  act  in  allowing  433;    St.    Lonis   Ins.    Co    c.    Glasgow,    8 

the   kilu    to  be   used   fur  a  purpme   to  Mo.  T13;  Mathews  n.   Howard  Ins.   Co. 

which  it  was  not  adapted.    There  is  no  13  Barb.  334,  overraling  Grim  v,  Phipnix 

dunht   that  one  of  the  object*  of  inanr-  Ins,  Co.  13  Johns.  451 ;  Hvnds  b.  Scbs- 

ance  against  Are,  is  to  goard  against  the  nectady  Co    Ins.  Co.  16  ^uh.  IIS;   Cjt. 

negligence  of  terraots  and  ottwrsj  and,  John  n.  American  In*.  Ca  I  User,  371; 
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either  case  the  fire  would  be  regarded  as  the  proximate  cause  of 
the  los8,  and  the  Diligence  as  the  remote  causa  It  may  be 
said,  tharefore,  that  the  negligence  of  the  insured,  which  ia  but 
an  imperfect  ground  of  defence,  even  in  marine  policies,  is  almost 
none  in  fire  policies.  In  a  case  in  Massachusetts,  the  insurers 
admitted  the  loss,  and  that  a  fraudulent  design  to  set  fire  to  the 
building  was  not  imputed  to  the  plaintiff,  and  offered  to  show 
that  the  building  insured  was  destroyed  through  the  gross  neg- 
ligence and  carelessness  of  the  plaintiff,  and  through  his  gross 
misconduct  The  court  below  ruled,  that  evidence  to  prove  such 
facts  was  not  material ;  but  the  Supreme  Court,  declaring  that 
they  could  not  say  that  negligence  could  not  be  such  as  to  dis- 
charge the  insurers,  ordered  a  new  trial  But  the  court,  in  their 
decision,  so  described  the  negligence  which  alone  would  have 
this  effect,  that  there  was  no  new  trial ;  the  insurers  paying  Che 
loss,  with  some  abatement  (w) 


•SECTION  IV.  •4S0 

OP     ALIEHATIOK. 

It  is  quite  certain,  that  policies  against  fire  are  contracts  only 
between  the  insured  and  the  insurer,  and  do  not  pass  to  any  other 
party  without  the  consent  of  the  insurers,  {x)  If,  therefore, 
before  the  loss  occurs  the  insured  alienates  the  whole  of  his 
interest  in  the  property,  he  loses  nothing  by  the  fire,  and  has  no 
claim  for  any  loss,  (y)  And  if  be  alienates  only  a  part,  his  claim 
is  in  proportion  to  the  interest  he  retains,  (z) 


489 ;  Copeland  d.  New  Enrluid  Id*.  Co.  bat  that  he  h^  not  been  guilty  of  reck- 

8  Met.  t3! )  Batman  i>,  HunmoaCh  Ina.  lessneH    ud   irilfal    iniKuudncC.    Held, 

Co.   35    Me.   SST;  Cstlia   v.   SprJD^eld  that  the  ituand  iru  eatltled  to  recover. 
lu.  Co.   I   Sumner.  434 ;   Henderaoa   tr.  (x)  Tate  k  Citifens  Ina.  Co.  13  Ginr, 

Weetern  Tni.  Co.  10  Rob.  L*.   164;  N*.  79;  Gninger  n.  Howard  Ina.  Co.  5  Wend. 

tioTud  Ins.  Co.  r.  WehHter,  83  DL  470;  SOO;  Lane  v.  Maine  Ina.  Co.  3  Fairf.  44 ; 

Oennania  Ina.  Co.  d    Sherlock,  EH   Ohio  Morriaon  p.  Tennewee  Ina.  Co.  18  Miuo. 

St  S3  J  Jameson  o.  Bo]-«l  Ina.  Co.  Ir.  R.  263;    Rolliot  f.   Colnmhian    Ins.   Co.   5 

*  C.L.  lit;  Enterpri«eIna.Co.ii.Paiiaot,  Foster,    S04.     This    doctrine    wni   eaclv 

3*  Ohio  St.  35 ;  Mickey  t>  Bnrlingtaa  Ins.  Md   in   England.     Lynch  ».   Dalzell,  4 

Co  35  la.  17*.  Brown,  P.  C.  431   (1729};  Sadlera  Co.  e. 

{le)  Chuidler  v   Worcerter  Ina.  Co.  3  Badcock.  3  Atk.  5M  (1743). 
Cnah.  3S8.     In  Johnaon  v  Berkshire  Ina.  (y)  Carroll  f.  Boston  Ina.  Co.  8  Mbm. 

Co.  4  Allen,  33S,  it  was  fonnd  Chat  the  SIS ;  Wilson  b.  HiU,  3  Met.  66. 
ire  waa  caaaed  by  the  act  of  the  Insnred;         (t)  JEOa  Ins.  Co.  v.  Tyler,  16  Wend, 

that  there  had  been  a  want  of  ordiniuy  38S,  401. 

▼OL.  n.  3G  561 
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But  when  a  lose  occars,  it  vests  in  the  insiued  a  right  to  in- 
demnity. This  right  is  assignable,  and  an  assignee  for  value  may 
enforce  bis  claim  gainst  the  InsareTa,  (n)  although  it. may  be 
necessary  to  bring  the  action  in  the  name  of  the  insured.  But  a 
mere  assignment  or  transfer  of  the  premises  after  a  loss,  does  not 
of  itself  transfer  the  right  of  indemnity  for  the  previous  loes, 
unless  the  contract  shows  this  to  hare  been  the  intention  of  Uie 
parties. 

Our  policies  against  fire  very  commonly  provide  expressly  that 
an  assignment  either  of  the  property  or  the  policy  shall  avoid  the 
policy.^  If  this  prohibition  covers  in  its  terms  only  a  transfer  of 
the  interest  of  the  iusured,  it  would  seem  that  this  prohibition  is 
not  extended  by  its  terms  to  the  contract  of  insurance.  (A) 
*451  *Some  recent  policies  contain  a  provision  prohibiting  a 
transfer  of  his  claim  by  the  insured  after  a  loss  occurs ; 
and  then  make  such  a  transfer  en  avoidance  of  the  policy.  It 
has  been  held,  that  the  policy  of  the  law  makes  such- a  restriction 
upon  the  power  of  transferring  a  vested  light  itself  void,  (c)  But 
it  has  also  been  held,  that  if  the  parties  choose  to  make  such  a 
bargain  they  are  bound  by  it(d) 

An  alienation  of  the  property,  to  have  the  effect  of  discharging 
the  insurers,  must  amount  to  an  absolute  conveyance  of  the  title 
of  the  insured  thereto,  (e)'     Hence,  a  mortgage  of  real  estate  has 

(o)  VUbod  t.  Hill.  3  Met.  fi9 ;  BHchtm  conanit,    bat    operated    on    the    poticr- 

«.  N.  Y.  Ins.  Co.  a   Hall.  37a.    But  tea  Smith  e.  Karatogs  Co,  Ids.  Co.   I   Hill. 

Lynch  V.  DslzfllL  4  Brovo,  i'.  C.  *3l.  497,  3  id.  SOS.     As  to  the  meaainji;  and 

g)  Cupentsr   v.  Providence  Ina.  Co.  effect  of  the  word  "awiKUg,"  see  bji  int«r- 

et.  S02;  Feme  i>  OxfonI  Ins.  Co.  67  iMing  case,   Hnlbrook   b.  Anieric&ii  tiii. 

P».   373.     Where  a  policy   iuaed   by   a  Co.  1  Curtis,  C.  C.  198. 

mntuftl  Are  insDrwice  cotnpany  contnined  (e)  Goit  r.  Kational  Ins.  Co  S5  Harfa. 

thiicUnw:   "The  JDtereei  of  the  anored  1B9.     Sea    also  Cunrtney  u.   New   York 

In   this  policy  ii  not   ugi|^alile   withoat  In*.   Co.   3S   Barb    1)6.  Alkao  t>.   Kew 

the  conseat  of  said  company  in  writing;  Uampchire  Ine.  Co.  ftS  Wis.  136. 

and  in  case  of  any  transfer  or  termioa'  {dj  l>ey  b.  Poughkeepsie  Ina.  Co.  S3 

tion  of  the  iaterest  of  the  assnred.  either  Barb.  0S3. 

bj  sale  or  otherwise,  withont  stich  ron-  (<)  Matter*  d,  Madison  Co.  Ina  Co.  II 

sent,  this  policy  shall  thenceforth  be  void.  Barb.  62*;  Van  Deasen  e   ChaiUi-Oak 

and  of  no  effect,"  it  was  hild.  that  this  Ids.  Cu.  1   Hob.  &S ;  Ayies  v.  Home  Ina 

claose  did  not  merely  nnllify  the  anign-  Co.  91  la,  185. 
ment  of  the  policy,  when  maiie  without 

'  Such  words  are  crnistnied  as  meaning  voidable  by  the  insarer.  Grant  v.  'Eliot, 
Ac.  Ins.  Co.  7S  Me.  196. 

*  A  convevance  in  fee  with  mortgase  hack  is  an  alienation,  Savage  r.  Howard  Ina. 
Co.  Sa  N.  Y,  aoa:  Home  Ins.  Co  v.  Hanslein,  60  111  SSI.  See  also  Farmers'  Ins.  Co. 
V.  Archer,  36  Ohio  8t.  608,  But  the  deed  mnst  be  tleliTeied,  Farmen'  Ins  Co.  «. 
Gwvbill,  74  Pa,  17[  Manhattan  In.  Co.  r.  Stein,  S  Bosh.  65a.  See  also  Mart*  n. 
Caraberland,  &c.  Ini.  Co..  44  N.  J.  L.  47B.  Bnt  a  sale  of  the  eqnity  of  redemptioa 
la  not  an  alienation,  so  locj;;  as  the  seller  can  redeem,  Loy  v.  Insurance  Co  S4  Minn, 
31S.  A  rouveyance  by  a  hnnband  and  wife  to  a  third  person,  and  by  him  hack  to  the 
wife  to  effectnate  the "proTlBiona  of  a  will,  was  held  an  alienation.  In  Lanedon  r.  Mion, 
Im.  Co.  IS  Minn.  193.    Seealio  Waltnon.  AgTiGiiltandIi)a.Co.ll6If.  ¥7317.    Wbut 
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no  such  effect,  until  entry  for  breach  and  foreclosure;  (f)^  or  a 
gale  of  the  equity  of  redemption ;  (/) '  nor  a  contract  to  convey ;  (g) 
DOT  a  conditionul  sale,  where  the  condition  is  precedent  and  not 
yet  performed ;  (h)  ^  nor  a  mere  agreement  between  the  owner  of 
property  insured  and  another  person,  to  represent  to  the  creditors 
of  the  owner,  in  order  to  prevent  attachments,  that  it  had  been 
sold  to  such  other  person,  (t)  But  it  has  been  held  that  e  policy 
on  an  undivided  half  of  a  building  was  avoided  by  a  partition 
made  by  the  court  between  the  insured  and  his  cotenant  (it)  And 
that  a  sale  and  release  of  the  interest  of  one'  partner  in  the  busi- 
ness and  property,  does  not  avoid  the  policy,  (v)  A  transfer  of 
a  part  of  the  property  does  not  avoid  Uie  policy  as  to  the  part 
not  transferred,  (ik)  * 

(/)  ConoTBT  K.  Mat.  Im.  Co.  1  ComEt.  ig)  Tramball  >■.  Portace  Co.  Ins.  Co. 

»0,  3  ItoDia,  !S4;  JackBun  n.  Mass.  In*.  IS  Ohio,305;  Maaterai'  Mkdinon  Co.  Ins. 

Co.  sa  Pick.  418 :  Jodge  D.  CooD.,  &c.  IDH.  Co.   II  Barb.  6M:   Perrv   Co.    Idb.    Co. 

Co.  ISa  Mass.  S21;  Bjersii,  FacraeM'Ins.  u      SlawatC.     19    Vx.     45;    Kempton     r. 

Co.  3S  Ohio  St.  60G.     Noi  ■  mutlKi^  of  State  Ini.  Co.    «3   la.    83.    See,  however, 

persoDal  propertj  without  b  traoifeT  ol  DavidioD  n.  Hawkeje  Icn.  Co.  71  1h-  533. 

ppBsenion    to    tbe    mortgagee.     Rice   c.  (A)  Tittamore  u.   VL   Ins.  Co.  iO  V%. 

Tower,  1  Graj,  436.     See  also  Hnlbnwk  r.  546. 

Am.Ins.Co.  lCnrtisC.C.193;  N'DwbsDTn  (i)  OrrsU  «.    Hampden    Im.    Co.   13 

*.  NortheinloB  Co.sr  Fed.  Rep.  524.   Nor  G my,  431.    The  policy  provideil  that  the 

a  leTT  on  execatioD.     Clark  b.  Nev  Eng.  inannlnce  ahonld  be  void  "  in  case  of  any 

laa  Co.  6  Cosh.  342 ;  Rice  v.  Tower.   1  lale,  transfer,  or  chai^  of  title." 

Gnv,  426.    Nor  a  sale  ot  the  equity  of  (ii)  Bamea  t>.  Union  Idb.  Co.  51  Me. 

redemption,  so  long  as  tbe  party  has  the  110.     See  Plath  v.   Minn.  Farmers'  Ins. 

light  to  redeem.    Strong  «.  Manafactnr-  Co.  83  Minn.  470. 

era   Ins.   Co.   10  Pick.  40.    Bnt  a  mort'  (ij  )  Hoffman  r.  Mtna,  Ins.  Co.  1  Rob. 

ICaf^   is  considered  a  material   alteration  501 ;  Pierce  a.  Nashna  Ins.  Co.  50  S.  H. 

in  the  ownership  of  the  property  insored.  S97  ;  West  u.  Ciliiaoa'  Ins.  Co.  27  IJhio  St. 

Edmnndi  c  Mutual  Ids,  Co.  1  Allen.  311.  I ;  Cowan   n.  Iowa  Inn.   Co.  40  Ta.  551 ; 

And  sometimes  alienation   by  murt^^a^  Burnett  d,  Eufaula  Ins,  Co,  46  Ala.  II. 

is  directly  prohibited.    Edee  u.  Hamilton  (it.)  Manley  e.   Ins.   Co,  I  I^uis.  20 

In*  Co.  3  Allen.  962.    See   Shepherd  t>,  Qnarrier  tf.  Insurance  Co,  10  W.  Va.  SO*. 

Union  Ini  Ca  38  N.  H.  231.  Contra,  Baldwin  f .  Hartford  Fire  Ine.  Co. 

(jf)  LawrtDMo.  Bolyoke  Ins.  Co.  11  60  N.  U.  432,424. 
Allen,  3B7. 

a  husband  having  right  of  curtesy  insnied  baildings,  and  daring  the  term  of  the 
policies  the  wife  conveyed  to  t,  third  person,  the  hasband  releasing  curtesy,  and  the 
gnntee  then  reconveyed  to  the  hosband,  the  whole  transaction  being  merely  for  the 
parpoee'ot  vestinj^  a  complete  title  in  the  hnsband,  it  was  held  that  a  condition  mak- 
ing the  policy  void  it  "  the  propertj  shall  be  sold  "  was  not  broken.  Kjte  r.  Com- 
mercial, &c.  Ins.  Co.  144  Mass.  43. 

>  Foreclosure,  however,  is  complete,  although  proceedings  are  pending  to  correct 
an  error.  McKissick  n.  Millownere'  Ins  Cb.  50  la-  116.  See  Commercial  Union  Ass. 
Co.  D.  Scammon,  t02  Dl.  4S  ;  Bishop  d  Clay  Ins.  Co.  45  Conn.  430  ;  Georgia,  &c,  Ins. 
Co.  r.  Kinaier,  as  Gratt,  88 ;  Fho-nix  Ins.  Co,  c.  Union,  ^.  Ins  Co.  101  lnd.3S3,  — K. 

*  Conlra,  by  stotate,  if  the  owner  of  the  eqnity  takes  au  unrecorded  bond  for  a 
Itconveyance.     Foote  v.  Hartford  Ins.  Co.  119  Haas,  339.  —  K. 

*  Nor  A  deed  abeolnte  in  form  if  intended  merely  as  security,  to  that  a  court  of 
equity  would  treat  it  a«  a  mortgage.  Bryan  c.  Traders'  Ins.  Co,  145  Mans  389 ;  Barry 
■  Hambarg-Btemen,  &c.  Ini.  Co,  110  N.  Y.  1;  cf.  Tomlinson  v  Monmouth,  &c.  Ina. 

Co  47  Me.  232. 

*  So  where  the  Insored  excbaagea  one  hoise  -for  another.  Mills  a.  Farmers'  In*. 
Co.  a;  Ik  400,  —  K. 

S68 
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The  effect  of  bankruptcy,  or  ot  voluntary  assignment  to 
assigueea  in  trust,  may  not  be  certain.  It  may  be  an  inference 
from  the  weight  of  authority,  that  in  either  case  this  is  an  aliena- 
tion. Policies  sometimes  provide  for  such  circumstances.  In 
the  absence  of  such  provisions,  we  should  say  on  general 
*452  principles  'that  where  property  insured  against  fire  is 
taken  into  the  possession  of  the  law,  for  th6  benefit  of 
creditors,  the  insurance  would  remain  valid  for  their  benefit,  until 
the  property  was  sold  by  the  assignees,  {j)  ^  But  if  the  insured  on 
his  own  application  is  declared  an  insolvent  or  a  bankrupt,  this 
may  be  an  alienation,  {k)  ^  So  if  there  is  a  voluntary  assignment 
to  assignees  in  trust.  (/) 

The  death  of  the  insured  is  no  alienation  of  the  property 
.insured,  within  the  meaning  or  the  prohibition  of  alienation. (m) 

Policies  of  insurance  are  certainly  not  negotiable,  (n)  They 
may  be  however,  and  often  are,  assigned  with  the  consent  of  the 
insurers.  Generally  the  assignor  of  a  chose  in  action  cannot  preju- 
dice the  rights  of  the  assignee  after  the  debtor  has  assented  to 
the  atisignment  (o)  But  where  the  owner  of  property  mortgaged 
effects  insurance  in  liis  own  name,  "  loss  payable  to  the  mortga- 
gee, "  or  has  such  a  clause  afterwards  indorsed  on  the  policy  with 
the  assent  of  the  insurers,  the  insurance  is  still  upon  the  interest 
of  the  mortgagor,  and  he  does  not  cease  to  be  a  party  to  the  origi- 
nal contract  with  the  insurers ;  and  any  act  of  his  which  would 
otherwise  render  the  policy  void,  will  have  this  effect,  altboogh 
the  policy  is  in  the  hands  of  the  mortgagee.  (/))    But  if  the 

(;■)  See  Br^g  v.  New  EDeUnd  Ini,  431 ;  Carroll  v.   Boatoa  In*.  Co.  8  Mi«. 

Co  5  FoM«T,  S9Bi  Hioe  v.  Woolworth,93  515;  Smith   r.   Saratoi!!!  Co.   Ini.  Co.  3 

M.  Y.  75.  Hill,  508 ;  Bodle  b.  Cbenantra  Co.  Im.  Co. 

it)  AiUms  V.  Bockiajrhan  Im.  Co.  W  S  Comst  M ;  Carp*"^''  "■  Proridence  Ins. 

MuBe,  393;  roDog  D.  Eagle  Ini.  Co.  14  Co,  IS  Pet.  509,  503;  Sherman  v.  Fair,  t 

Grav,  IH.  Speera.  647  ;  Nevitu  r,  RockJDgham  Ins. 

(I)  DadmiiD  Maoof.  Co.  ».  Won^ter  Co.  5  Fofter,  S3. 

Im.  Co.  1 1  Met.  439,  434,    Se«  Hazard  u.  (o|  Haekett  v.  Martin.   S   Greenl.  77  ; 

Frauklin  Ids.  Co.  7  R.  I.  439.  Hatch  d.  Cennia,  1  Fairf,  344  ;  Matthews 

jni)  Bnrbank  n.  RockinKham  Ids.  Co.  v.  Hooghton,  id.  41)0;  Frear  v.  F.veiuoa, 

4  Foster,   SSO;  Grant   v.   Kliot,    &c.  lua.  30  Johns.  143. 

Co.  75  Me,   IBfi.    See  also  Sherwood  v.  {p)  Hale  n,  MocbaniM  Im.  Co,  eOrav, 

Agricnltnni]  Ina.  Co  73  N.  Y  447,  169;  Bowditcti    loi.    Co.  c,    WJoalow,   8 

(n)  Lvnch  u,  DalieU,  4  Brown,  P,  C.  Graj,  88;  Loring  c.  ii*nal.  Ina.  Co,  id. 

1  An  aiwifjnmeiit  in  bankmptcv  by  a  mortgagor  of  chattels,  the  legal  title  to  wbith 
Is  in  the  miirtKagea,  will  not  avoiS  a'policy,  providing  that  a  change  in  title  by  "  legal 
process,  judicial  decree,  or  voiuntarj  transfer  or  conveyance,"  woofd  avoid  it,  loss,  if 
any,  payable  to  mortRBgeen,  Appleton  Iron  Co,  c.  Brit.  Am,  Ass.  Co.  4fi  Wis.  83.  —  K. 

*  A  condition  in  a  policy  ot  Are  insurance  forfeiting  it  in  case  the  property  insared 
becomes  incnmbered  in  anv  way  withont  the  consent  of  the  company  written  thereon, 
refers  to  incnmhrancee  created  by  the  act  ot  the  insured,  and  not  to  those  created  by 
Judgment  or  otherwiM  in  innlHm  bV  operation  of  law.  Balev  n-  Homestead  Fire  Ins, 
Co.  SON.  Y.  31.  See  Starkweather  w.  Cleveland  Ina.  Co  9  Benoett'i Cas.  338.  — K. 
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iasurers,  at  the  time  of  their  assent  to  the  transfer  of  the  policy, 
impose  atiy  further  obligatioo  on  the  transferee,  this  is  evidence 
of  a  new  contract  with  bim,  and  then  the  acts  of  the  mortgagor 
cannot  affect  his  rights  as  mortgagee.  (;) 

*  In  practice  it  is  usual,  and  always  proper,  that  due  *  453 
notice  of  transfers  should  be  given  to  the  insurers,  and 
their  consent  obtained,  and  duly  indorsed  or  approved,  as  their 
rules  may  requira  But  notice  and  consent  may  be  entirely  suffi- 
cient, although  tbey  do  not  precisely  conform  to  the  formal 
requirements.' 

An  agent  of  an  insurance  company,  to  receive  preiniums  and 
applications  for  insurance,  and  transmit  policies,  has  no  author* 
ity  to  waive  notice  of  an  assignment  of  a  policy,  (r)' 

Policies  against  fire  sometimes  contain  a  provision  that  the 
policy  shall  be  void  if  the  building  be  used  for  an  unlawful  pur- 
pos&  Such  a  policy  is  held  to  be  avoided  by  a  sale  of  ardent 
spirits  therein  without  a  license,  where  that  sale  is  prohibited  by 
law;  and  this  when  the  violation  of  law  was  made  without  the 
hnowledge  of  the  policy-holder,  (rr)  ^  So  a  policy  on  intoxicating 
liquors  is  void  if  tbey  are  kept  for  sale  and  that  sale  is 
illegal  (ra) 


OF    VALUATIOH'. 

This  is  seldom  made  in  fire  policies,  and  perhaps  never  made 
with  the   purpose   and   effect   of   valuation  in  marine   policies. 

9S )  Edes  V.   Hamiltoii   Ids.  Co.  3  Atlen,  leu,  SGS,  Bigelow,   C.  J.,  speaking  of  the 

362 ;  State  Iqb.  Co.  d.  Roberts,  T  Am.  Law  above  case,  uitl  -  "  The  deciaion  in  that 

Rec.  329;  GraaTenoT  n.  Atlantic  Ins,  Co.  case,  although  fallj  wuranted  bf  Che  pe- 

17  N.  Y.  391 ,-  Bidwell  v.   Northwestern  cnliar  fifts  which  were  there  shown  to 

Ins.  Co.  IS  N.  Y.  173.    See  Ba&alo  Steam-  exiBt,  was  ueverthelras  go'ig  as  far  as  the 

Engine  Wotka  V.  Snn   Ins.  Co.  17  N.  Y.  rulesof  law  will  permit,  inonlertosustain 

401 ;    Pollard   a.   Somerset   Ins.    Co.   43  a  claim  for  loss  nndec  a  policy  which  bas 

Maine,  331 ;  Franklin  Savings  lostitQtion  been  assiKued  by  the  original  aiiared." 
V.  Central  Ins.  Co.  119  Mass.  240.    See         (r)  Tate  i>.  Citizens  Ins.  Co.  IS  Gray, 

Sute  Ins.  Co.  D.  Maackens.S  Vn>om,564;  79.     But  see   Millville,    &c   Ins.  Co.   v. 

Continental  Ins.  Co.  c.  Uulman,  93  lU.  Mechanics',  &c  Assoc.  43  N.  J.  L.  693. 
14S.  [rr)  Kelly  r.  Worcester,  &c.  In*.  Co. 

{g)  Foster  «.  Equitable  Ins.  Co.  2  Gray,  97  Mast.  384. 
316.    In  Edea  d.  Hamilton  Ins.  Co.  3  Al-  (ra)  Same  case. 

■  It  is  not  snfflcient  for  the  insured  merely  to  give  notice,  and  the  ininrer  is  not 
bonnd  to  exprcM  its  dissent.    Oirard,  Ac.  Ins.  Co.  c.  Hebard,  95  Pa.  45. 

*  Nor  does  an  aQthoritj  to  take  one  kind   necessarily  authoriie  the  taking  of  all 
kinds  of  riskB,     Smith  t.  State  Ins.  Co.  S8  la.  487  —  K. 

*  The  polic*  in  snch  a  case  does  not  attach,  although  a 
license  immediately  after  the  nnlawfal  bosiness  ie  begun. 
li7MaH,  555.— K. 
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Whether  a  loss  be  total  or  partial,  the  insurera  are  bound  to  pay 
ao  much  of  the  snin  insured  as  will  indenmify  the  iDsured,  'and 
.  no  more,  (s)  Where  personal  chattels  are  iusnted,  of  which  the 
value  is  uncertain,  as  for  example,  works  of  art,  it  ia  not  uocon- 
moQ  to  agree  and  express  what  shall  be  held  to  be  their  value  in 
case  of  loss ;  and  such  agreement  is  of  course  binding.  {I) 

The  value  which  the  insurers  on  goods  pay  for,  ia  their  value 
at  the  time  of  losa ;  and  it  is  a  common  practice  to  determine  this 
value  by  a  sale  at  auction  of  such  part  of  the  goods  as  remains 
uninjured.  But  the  insurers  must  have  notice,  and  due  precaa- 
tions  must  be  taken,  to  make  the  auction  a  fair  measure  of  their 
value,  (u) 

It  is  quite  certain  that  the  profits  which  the  insured  auataias 
by  the  interruption  of  hiq  business  caused  by  the  fire,  are 
'  454  not  *  taken  into  consideration  in  assessing  the  damages ;  (r) 
unless  the  terms  of  the  insurance  expressly  cover  them. 
And  generally  it  may  be  said,  that  if  a  building  be  burned,  the 
damages  ere  measured  by  its  actual  value,  without  any  considen- 
tion  of  external  circumstances,  which  might  upon  some  contin- 
gency increase  or  diminish  that  value,  (uf) 

As  insurers  against  fire  always  endeavor  to  be  certain  that 
they  do  not  insure  upon  any  building  more  than  the  building  is 
worth,  the  question  of  value  seldom  arises  in  case  of  a  total  loss. 
If  there  be  a  partial  loss,  the  insurers  usually  have  by  the  policy, 
and  frequently  exercise,  the  right  of  repairing  the  building ;  and 
they  must  do  this  as  to  style,  work,  and  materials,  iu  conformity 
with  the  original  character  of  the  house.-  It  is  common  in  prac> 
tice  for  them  to  estimate  the  cost  of  repairs,  and  offer  that  sum  to 
the  insured.  If  he  refuses  this,  they  may  make  the  repairs.  If 
the  money  is  tendered  unconditionally,  he  may  take  it,  and  still 
bring  his  action,  and  recover  whatever  more  he  may  prove  to  be 
his  loas.(uw) 

Tf  the  building  insured  is  entirely  destroyed  and  then  rebuilt, 
the  insured  is  entitled  to  indemnity  for  his  actual  loss,  and 
although  there  is  no  rule  analogous  to  that  which  prevails  in 
marine  insurance,  of  deducting  one-third  new  for  old,  still  the 

(•)  Nibto  V.  North  Americ«D  Ina.  Co.        (»)  HoffauM  d.  WMtein  Iiu.  Co.  I  Ia 

1  Suidf.  »1.  Ad.  sis. 

(I)  The  partiM   maj  make  a  vslned         (c)  mUo  ■>.  N.  A.  Ina.  Co.  1  Bndf. 

policv  on  aoT   anhjeoE.   if  thnv  aee   fit.  SSI. 

Harr'ii  i'.  Eaele   Fire  Co.  5  Juhns   36S.         (u-)  Lsareot   v.   Chathani  Int.  Co-   I 

See  Lanrant  c.  Chatham  Id*   Co.  1  Hall,  Hall.  41. 
41 ,  Wallace  b.  lot.  Co.  4  I.A.  289 ;  Mil-         (ww)  Sea  ante,  p.  •  448. 
landon  r.  Weatem  Ina.  Co.  9  id.  3S,  aii4 
caoea  injra,  p.  ■  4S9,  n.  (if). 
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jnry  may  make  a  deduction  from  the  valne  of  the  new  materials, 
ao  as  to  give  the  insured  only  complete  indemnity,  (x) 

If  insurers  elect  to  repair  a  building,  and  do  so,  and  the  cost  of 
repair  is  less  than  the  amount  they  insure,  they  remain  liable  for 
the  balance  daring  the  time  for  which  the  policy  attaches ;  (y) 
and  if  they  elect  to  repair  a  building  injured,  and  competent 
authorities  forbid  this,  whether  on  the  ground  that  the  building 
would  then  be  in  a  dangerous  condition,  or  for  other  sufficient 
reason,  the  insurers  lose  their  election,  and  are  then  liable 
to  pay  for  the  loss,  (s)  Sepairs  must  be  made  in  a  *  rea-  *  455 
Bonable  time,  and  what  is  a  reasonable  time  is  a  question 
for  the  jury; (a)  and  under  a  policy  allowing  the  insureTS  to 
"  make  good  the  damage  by  repairs, "  the  insured  "  to  contribute 
one-fourth  of  the  expense,'  it  was  held,  that  if  the  insurers, 
intending  to  comply  with  this  provision  in  good  faith,  made 
repairs  of  substantial  benefit,  though  not  fully  making  good  the 
loss,  the  measure  of  the  insured's  damages  is  the  difference  . 
between  the  value  of  the  building  as  repaired,  and  what  it  would 
have  been  if  fully  repaired,  deducting  one-fourth  of  the  value  of 
the  repairs  to  the  estate  and  not  one-fourth  of  the  cost  (b)  Where 
insurers  had  reserved  a  right  to  replace  articles  destroyed,  and 
the  insured  refused  to  permit  them  to  examine  and  inventory  the 
goods  that  they  might  judge  what  it  was  expedient  for  them  to 
do,  relief  was  refused  the  insurers  in  equity,  (c) 

Valuation  often  enters  into  policies  against  fire  effected  by 
mutual  insurance  companies,  for  a  different  purpose.  Their  char- 
ters forbid  them  to  insure  for  more  than  a  certain  proportion  of 
the  value  of  buildings,  and  for  this  purpose  a  valuation  is  made 
in  the  policy;  and,  unless  it  be  set  aside  for  fraud,  it  is  conclu- 
sive upon  both  parties,  for  most  purposes,  (d)  If  upon  a  certain 
valuation  in  a  policy  the  insurers  iusure  more  than  the  propor- 
tion which  their  charter  permits  them  to  insure,  the  insured  only 
recovers  the  legal  proportion ;  and  he  cannot  recover  more  by 

(x)  Brinle;  v.   Natjonal    Ini.   Co.   11  (a)  Huklm  t>    HkmiltoD  Ins.   Co.  S 

Met.  195.    See  Commercial  Fire  Ina.  Co.  Gra;,  433. 
V.  Allen.  80  Ala.  571.  (b)  Parker  v.  £agle  Ini.  Co.  9  Grar, 

(r)  TntU  tr.  Roxbni7  Ina.  Co.  3  Cnih.  193. 
963.     See  N.  H.  Ins.  Co.  v.  Hand,  4  Foster,         {c)  N.  Y.  Ins.  Co.  v.  Delavao,  B  Fuge, 

43S,     The  inanred  will  iIh)  be  liahle  for  419. 

■meaameaU  for  loue»  after  llie  detiCructiun         Id)  Bardea  i>.   Hincham   Ins.  Co.  18 

of  bia  building  b;  Qre,  dariag  the  w.-.ole  Pick,   sua ;   Fuller  a.  Boxtoii   Ins.  Co.  4 

tenn-  of  the  policy.      N.  H,  In*.  Co.  b.  Met.  306 ;  Cane  v.  Com.  Inn.  Co.  8  Johns. 

lUod,  t  Fotter.  438  ;    Kwamgcot  Machine  aS9  ;  Canhman  t>.  N,  W.  lus.  Co.  34  Ms. 

Co.  s.  FartTidge,  5  id.  369.  487  :   Phillips  V.   Merrimack  Ids.  Co.  10 

(i)  Brawn  D.  Rofkl  Ina.  Co.  London  Cash.  350;   Nicbola  v.  Fftjette  Ins.  Co.  1 

Joriat,  1859,  p.   1355,  B  Am.  Law  Keg.  Alleo,  69. 
9>S. 
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proof  that  the  property  was  undervalued ;  and  that  a  fair  valna- 
tioQ  would  have  authorized  the  whole  amount  iDSured.(e)  A 
by-law  of  a  company  prohibiting  aa  insurance  that  exceeds  two- 
thirds  the  estimated  value  of  the  property,  has  been  held  to  be 
directory  only,  and  not  a  condition  of  the  contract.(/) 


•SECTION  TI. 

OF  DODBLB   INSURANCE  AND  OF  BE^IITSUBANCE. 


-  Of  dotible  Tnturartce. 


We  have  seen,  that  in  marine  policies  double  insurance  is 
guarded  by  many  rules,  and  not  nnfrequently  provided  for  in  the 
policies.  There  is  however,  in  contracts  of  insurance  against  fire, 
a  much  stronger  reason  why  double  insurance  should  be,  if  not 
prevented  altogether,  at  least  guarded  from  becoming  the  means 
of  fraud.  All  property  under  insurance  may  be  fraudulently 
destroyed  by  the  insured ;  and  such  cases  sometimes  occur  under 
marine  policies ;  but  the  danger  of  their  occurrence  under  fire 
policies  is  far  greater.  And  many  of  the  rules  and  usages  of  fire 
insurance  are  intended  to  guard  against  this  danger  The  temp- 
tation  to  destroy  insured  property  arises  when  it  is  insured  above 
its  value;  for  then  only  would  this  fraud  be  profitable.  It  is 
true  that  other  clTCumatancea  might  exist,  having  a  tendency  to 
induce  the  fraud ;  but  they  must  be  very  peculiar,  and  do  not 
need  especial  consideration. 

Insurers  can  guard  against  over  insurance  by  themselves,  or,  in 
other  words,  against  making  it  the  interest  of  the  assured  that 
the  property  should  be  destroyed,  so  far  as  their  own  policy 
is  concerned,  by  ascertaining  the  value  of  the  property  they 
insure ;  and  the  common  clause  in  the  charter  of  mutual  fire 
nsurance  companies,  prohibiting  them  from  insuring  more  than 
a  certain  portion  of  the  value,  is  intended  to  guard  against  this 
danger.  It  is,  however,  obvious,  that  any  precaution  of  this 
kind  would  be  wholly  useless,  if  the  assured  were  at  liberty  to 
go  to  other  companies,  and  there  obtain  insurance  on  the  same 
property ;  for  if  each  company  insure  but  a  quarter  part  of  the 
value,  he  might  obtain  from  all  of  them  together  many  times  its 
whole  value. 


Cki.  IIS  Hmi.  46S. 
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Fire  issarance  compaDies  usually  guard  against  this  abuse  by 
very  stringent  rules  end  prohibitions.  They  generally 
require  *  that  any  other  inBurance  upon  the  property  must  *457 
be  stated  by  the  insured,  and  indorsed  upon  the  policy ; 
and  it  is  a  frequent  provision,  that  any  other  insurance  of  the 
interest  of  the  assured  in  the  same  property,  if  it  be  not  so  stated 
and  indorsed,  shall  wholly  annul  and  avoid  the  policy,  or  pre- 
vent any  recovery  upon  it  (^  ^  It  is  also  provided,  that  where 
Buch  other  insurances  are  so  stated  and  indorsed,  all  the  insur- 
sQces  shall  be  adjusted  as  one  insurance,  and  each  insurer  shall 
pay  only  a  ratable  proportion  of  the  whole  loss,  (i)')^  But  it 
would  seem,  that  where  in  such  a  vase  one  insurer  pays  more 
than  his  proportion,  he  has  no  claim  against  the  others  for  con- 
tribution, because  the  clause  renders  each  insurer  liable  for  only 
a  ratable  proportion ;  and  therefore  it  gives  him  adequate  defence 
if  more  than  this  proportion  be  demanded;  and  the  right  of  con- 
tribution exists  only  where  two  or  more  are  bound  severally  to 
pay  the  whole  sum,  and  one  pays  more  than  his  share  by  com- 
pulsion, and  asks  contribation  from  the  rest  who  might  have 
been  bound  by  the  same  compulsion.  (A) 

These  provisions  have  passed  repeat«)dly  under  adjudication. 
It  has  been  determined  that  they  apply  to  a  subsequent  as  well  as 
to  a  prior  insurance,  (t)     Some  difficulty  has  been  found  in  ascer- 


Shettler,  38  111.  16B  ;   Sanden  e.  Cooper, 

115  N.  Y.  179;  Monlthiop  G.  Farmen,  &c.  and  not   by  tha  ajnoiint  ■ 

Id*.  Co.  32  Vc.  123.  policy. 

{g)  See  Haley  v.  Dorchentor  Ins.  Co.  1  (A)  Lucas  d.  JeffersoD  Ini.  Co.  G  Cow. 

AUen,    336.      lu     Richmondrille    Union  63S  :  Thnraton  c.  Kooh,  i  Dall.  3i8 :  Craig 

SemiDBry  n   Hainilloa  Int.  Co.  14  Gt»y,  e,  Mnri^atroyd,  4  Yeat«a,  161 ;   Millandon 

499,  the  following  ttorda  were  writCen  on  d.  Western  Ids.  Co.  9  La.  27 ;   Peters  v. 

the  face  of   the  policy :    "  Additional  to  Del.  Ina.  Co.  S  S.  &  R.  479  ;  Mntnal  Safety 

49,000  insured  in  other  ofHcen,  and  SB.OOO  Inn.  Co.  i:  Hone,  'i  ComK.  S3S. 
to  be  insured  in  other  offices,"     The  appli-  (i)   Harris  n.  Ohio  Ins.  Co.  9  Ohio.  466; 

cation  stated  that  there  was  »9,000aliead;  WesLUke   d.    St.    Lawreoce    Ins.    Co.    14 

insured,  and  98.000  wanted  in  other  cum-  Barb.  206 ;    Stacey  v.  Franklin  Ins.  (^o.  S 

puiies.      The   by-laws  provided,   Chat  in  Watts  t  &.  543.    Bat  it  has  been  keid, 

owe   of   doolile  insurance,  the  company  that  if  the  lubeeqnenl  insurance  is  declared 

should  be  liahle  to  pay  only  such  propor-  Toid  in  the  policy,  if  lliere  has  l>eeii  a  pre- 

tiuu  thereof  as  the  sam  insured  by  them  vioos  insurance,  without  the   koowIeuKe 

should  bear  to  the  whole  amunnt  insQred  and  consent  of  the  iuanrcn,  it  cannot  he 

I  That  a  renewal  is  not  such  "  other  insurance  "  if  notice  waa  ^ven  with  the  ori^nal 
imDiHoce,  noleisa  the  renewal  U  in  a  new  name,  by  reason  of  a  change  of  interest,  see 
Ktney  ■>.  Glens  Falls  Ins,  Co.  B5  M.  Y.  G;  Hew  Orleans  Ins.  Assoc  «.  Holberg,  64 
1I1b.9I.~K. 

*  But  before  different  policies  c«n  be  held  to  contriVinte  to  the  same  loss,  it  must 
appear  that  the  insnrances  were  npon  the  same  inumt  in  the  same  property  or  some 
pari  thereof,  and  as  between  a  party  to  a  policy  and  a  stranger  eridence  may  be  given 
to  show  that  a  poller  was  not  inteuded  to  cover  all  the  property  it  aasamed  to  cover. 
I^nrall  Hannf.  Co.  d.  Safeguard  F.  Ins  Co.  88  N.  Y.  SBl.—  K, 
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taining  what  is  a  sufBcient  notice  or  assent  to  come  within  these 
provisions.     The  difficulty  has  arisen,  iu  part  from  the  different 

nilee  or  the  different  language  employed  by  the  companies 
•458    to  effect  their  object    In  some  instances  the  charter  of  *the 

company  provides,  that  any  policy  made  by  it  shall  be 
avoided  by  any  double  insurance  of  which  notice  is  not  given, 
and  to  wl^ich  the  consent  of  the  company  is  not  obtained,  and 
expressed  by  their  indorsement  on  the  policy,  (y)  But  this  would 
not  apply  to  a  non-notice  by  an  insured  of  an  insurance  effected 
by  the  seller  on  tbe  house  which  the  insured  had  bought,  if  this 
policy  were  not  assigned  to  him,  (k)  Some  policies  provide,  that 
in  case  of  any  other  insurance  on  the  same  property  the  contracl 
shall  be  null  and  void,  unless  notice  ia  given  to  the  company, 
and  the  same  is  mentioned  in  or  indorsed  upon  the  policy.  (/)  In 
others,  such  subseq^uent  iosurance  does  not  vitiate  the  policy  if 
it  is  assented  to  by  the  prior  insurers ;  and  a  parol  assent  would 
be  sufficient,  unless  the  contract  provided  that  it  should  be  in 
writing,  (m)  In  others,  tbe  iusurers  are  required  to  be  notified 
of  a  subsequent  insurance  with  all  reasonable  diligence,  (n)  But 
the  obtaining  subsequent  insurance  will  not  have  the  effect  of 
vitiating  the  first  policy  if  it  be  void  for  any  cause,  although  it 
be  on  account  of  the  fault  of  the  insured,  as  by  his  misrepresCD- 
tationa.'     A  court  of   equity  would   give  relief  [or  the  insurer 

Mt  Dp  as  evideoce  of  a  Eabaeqaent  inani-  (/)  PsiidBT  b.  Am.  Ins.  Co.  IS  CbiIi 

ance.  where  the  Snt  pulicv  provides  that  4^9  ;   Conwaj  Tool  Co.  i:  HudHo  Rim 

a  gnbseqaeut  iiisuTani:e,  without  the  con-  Inn.  Co,  id.  144.    See  PluEnix  loa.  Co.  >• 

■ent.    ia    writing,    ot    the    undeTwriten  Uicbigan,  &c.  R.  Co.  2S  Ohio  St.  S9. 

thereof,  ihall  be  ipto  facto  void.    Jackaou  (in)  See  UaLe  v.  Mechauica  Ini.  Co.  G 

e.  Maaa.  Ins.  Co.  23  Pick.  4tS.  Gray,  169. 

ij)  Stark   Co.   Ini.   Co.   v.   Hard,   19  (n)  Melleu  r.  Hamiltou  Ins.  Co.  5  Dun. 

Ohio.  143.  101,  17  N.  T.  SOS.    And  whether  tbe  pal- 

{k)  jEtiia  Ina.  Co.  v.  IVler,  IB  Wend,  icj  >o  proridea  or  not,  the  notire  sbolM 

SeS :   Burbank  b.  Hockingham  Ins.  Co.  4  be  given  aa  aoon  aa  poasible.    Kimball  k 

Foster,  &fiO.  Howard  Ina.  Co.  6  Gray,  33. 

'  There  haa  baeD  consideraHe  litigation  in  regard  to  this  qnestion,  and  raanjof  tbe 
decisions  show  a  desire  rather  to  avoid  the  eilect  ot  a  condition  which  somMinM 
operates  harshly,  than  to  determine  and  give  effect  to  the  troe  meaning  of  the  poIicT. 
Many  courts  hold  that  if  the  inaorance  policy  of  wliich  notice  has  not  been  givea, 
is  for  any  reason  anenforcpsble.  it  will  not  be  ground  of  aviiiding  paymeni  of 
the  policy  in  suit, —  au  unenforceable  policy  being  treated  asno  inmirance  at  all.  Phil- 
bronVu.  >{ew  England,  iix.  Ins.  Co.  37  Ut.  137;  Thomas  d.  Builders'  Ins.  Co.  IK 
Mass.  121  ;  Oberraeyer  n.  Globe  Ins.  Co.  43  Mo.  573  ;  Gale  n.  Belknap  Connty  Ins.  Co. 
41  N.  H.  170;  Jeniev  City  Ina.  Co  n.  Michol,  3S  N.  J.  Eq.  391;  Knight  c.  Knteka,  ic 
Ins.  Co,  26Uhio  Sc.'664;  yreeman's  Ins.  Co.  ».  Holt,  3i  Ohio  St.  18S;  Satharland  a. 
Old  Dominion  Ins.  Co.  31  Cratt.  176.  See,  also,  Gennaoia  Fire  Ina  Co.  r.  Kkwer. 
139  IU.  593.  The  facts  In  most  of  theee  cases  were  that  the  insured  had  taken  (M 
policies  in  two  companlea,  giving  notice  b>  neither  company  of  the  existence  of  oclier 
insurance,  though  each  pohcy  provided  for  [ortei tore  in  case  other  insnranee  wai  lataa 
out.  It  was  decided  that  the  second  policy  was  void,  or  at  least  nnenforceaUs.  sad 
therefore  was  no  violation  of  Che  condition  in  the  first,  and  tliis  although  in  ss'sn' 
Instances  the  second  policy  had  actoally  been  paid.    The  Snpreme  Coort  et  iff* 
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would  be  held  to  have  waived  exact  compliance  with  the  condi- 
tion], where  notice  and  consent  were  entirely  sufficient  in  their 
character,  though  not  formally  accurate,  but  never  otherwise.  (j>) 

ip)  Sm  CarpeDter  v.  I'roTideDce  Iiu.  uice  Co,  89  Teit.  S53 ;  Ametican,  &c.  Ini. 
Co.-l  Bow.  IS5;  PelkioKtoD  v.  Nat,  Ins.  Co.  v.  McCiea,  8  Laa,  573;  MMMcLs  v. 
Co.  as  Ho.  172,  ITT :  Xoriiaoa  v.  lusur-    Dea  Moinea  liia.  Co.  74  la.  933, 

take*  the  distinction  that  the  condition  in  the  first  policy  it  not  brakan,  it  the  ioBurer 
in  the  second  policy  ha<  elected  to  avoid  it,  but  otnerwise  it  is  brolten,  as  the  second 
policy  is  Toidable  only,  and  therefore  is  existing  iDsnraoce  until  the  policy  is  actoatlj 
•Totded.  Hubbard  t.  Hartford  Fire  Ins.  Co.  3a  la.  395 ;  Behrena  v.  Gernunia  Fire 
Ina,  Co.  64  la.  19.  In  Michigan  it  has  been  decided  that  in  such  acoae,  as  soon  as  a 
lecond  policy  i>  taken  oat  without  conaeatof  the  fint  iaaurer.thefiiBt  policv  is  avoided 
theieby,  and  hence  the  second  is  valid,  though  it  contains  a  pioriaion  lot  forfeiture  in 
caae  of  failnre  to  give  notice  of  other  insurance.  Emery  o.  Mnt.  Sk.  Ids.  Co.  51  Micb. 
469.  See  abo  Kevser  b.  Hartford  Fire  Ins,  Co.  66  Mich.  664.  Other  courts  hold, 
more  reasonably,  that  the  first  policy  it  avoided  by  the  second,  even  tbonch  the  latter 
might  ilaeit  be  avoided  fur  some  extrinsic  reason,  such  as  failure  to  give  nocice  of 
other  insurance.  Lackey  c.  Georgia,  &e.  Ins.  Co,  43  Ua.  456  j  New  t^nf^and  Fire  Ins. 
Co.  v.  Schettler,  38  lit,  1G6 ;  American  Ins.  Co.  v.  KepWle,  114  Ind.  I  ;  Ksplocle  u, 
American  Ins.  Co.  132  Ind.  360 ;  Allen  b.  Merchants  Ins.  Co.  30  La,  An,  1386 ;  Fnnke 
a  Minn,  Ac  Ins.  Assoc  29  Minn.  347 ;  Bigler  u.  New  York  Central  Ins.  Co.  S3  N,  Y. 
403;  (see  also  Landers  u.  Watertovn  Fire  Ins,  Co.  86  N.  Y,  414  ;)  Mitchell  v.  Lycoming 
Mm,  W  Co,  51  Pa,  402;  Mason  v.  Andes  Ins,  Co.  23  U.  C,  (C.  P.)  37;  Gauthier  u. 
Waterloo  Ins.  Co,  44  U.  C.  ((j.  B.)  490.  See  also  Carpenter  u.  Providence  Ins.  Co,  16 
Pet.  495.  The  principal  reason  for  iDserting  a  slipnlation  requiring  consent  to  other 
JDsarance  is  to  remove  any  temptation  to  insure  the  property  in  excess  of  its  yajne  and 
then  destroy  it,  and,  as  said  by  the  court  in  American  ins.  Co.  a.  Replogle,  1 14  Ind.  I, 
9,  "  If  the  property  owner  thinks  the  second  policy  is  good  and  intends  [t  to  be  good, 
the  danger  of  bumins  is  the  same  as  if  it  were  really  good."  In  Kentucky  the  court 
■till  more  nnequtvoculy  gave  the  foil  meaning  to  such  a  stipulation,  snstaining  an 
instruction  to  the  jury  that  even  if  the  second  policy  were  "  void  ab  initio,  that  fact 
would  not  relieve  the  appellant  from  the  forfeiture.  Stevenson  d.  Phixnix  Ins.  Co. 
83  Ky.  T.  See  also  SomerSeld  n.  State  Ins,  Co.  S  Lea,  547.  In  ordec  to  guard  against 
any  possible  misconHtmction,  it  is  now  commonly  provided  in  policies  of  insurance, 
that  the  insurance  shall  be  forfeited  if  other  insarance  exists  or  is  subsequently  pro- 
cared  without  the  consent  of  the  ioiinrer  whether  such  other  insarance  ia  valid  or 
invalid.  The  validity  of  such  a  provision  is  questioned  in  Gee  r.  Cheshire,  &c.  Ins,  Co. 
55  N.  H.  65,  but  seems  to  be  admitted  without  discussion  in  other  cases.  Ijtckev  b. 
Georgia,  &c.  Ins.  Co.  43  Ga.  456.  499;  Liverpool,  Ac.  Ins,  Co.  d.  Verdier,  35  Mich. 
399  ;  ttigler  v.  Mew  York  Central  Ins  Co.  33  N.  Y.  96.  But  the  courts  have  shown  a 
tendency  to  narrow  the  meuiine  of  conditions  containing  tiie  words  valid  or  invalid,  aa 
well  as  of  conditions  without  them,  it  beinr  held  that  theae  words  do  not  apply  to  a 
policy  void  ou  its  face,  thongh  they  do  apply  to  one  void  for  some  extrnneous  reason. 
PhteoiK  Ins,  Co.  v.  Copeland,  90  Ala  386 ;  Phcenix  Ins,  Co.  e.  Lamar,  106  Ind.  513. 
And  in  one  case  it  was  held  that  a  policy  containing  such  a  proviso  was  not  avoided  by 
the  existence  of  another  policy,  because  by  extrinsic  evidence  it  appeared  tliat  a  re- 
moval of  the  goods  had  avoided  the  latter  policy.  —  the  court  saying  the  removal  termi- 
oatad  it  as  effectually  as  would  the  expiration  of  the  time  for  Trhich  it  was  written. 
Stevens  r.  Citizens  Ins.  Co.  69  la.  658,  The  correctness  of  this  decision  may  be  doubted, 
bat  it  was  held,  and  undoubtedly  correctly,  that  where,  by  alteration,  a  policy  had  been 
avoided,  andlhe  company  had  expressly  declined  to  allow  the  alterations,  a  policy  thea 
taken  in  another  company  was  valid,  the  first  policy  being  terminated.  I.eibrondt,  &c. 
Stove  Co.  a.  Fireman's  Ins,  Co.  35  Fed.  Rep.  30  If  losoiance  is  taken  without  authority 
for  the  benefit  of  an  owner  of  property,  the  existence  of  snch  insurance  to  which  he  has 
not  consented  cannot  invalidate  a  policy  he  procures  himself.  Com.  &c,  Aiis.  Co.  v. 
Scanimon.  126  III.  395;  London,  Ac.  Ins.  Co.  n,  Tumbull,  86  Ky,  330;  Williams  p. 
Crescent  Ins.  Co.  19  La.  An.  651 ;  Gueet  e>.  New  Hampshire  Ins.  Co.  66  Mich.  98; 
Duraa  b.  Franklin  Fire  Ins.  Co.  86  N,  Y.  639.  But  insurance,  if  authorixed,  though 
unknown,  will  avoid  a  policr  containing  a  warranty  against  other  insurance.  Phmnix 
EuH-Co.  c.  Copeland,  86  Ala.  991,90  Ala.  386.  And  it  is  no  excime  in  snch  a  case  that 
tha  Inaorar  thought  there  was  no  other  insurance.  Zinck  b.  Phceuix  Ins,  Co.  60  la.  SB6. 
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It  has  been  held,  that  where  there  was  an  insurance  of  a  cer- 
tain amount  upon  goods,  the  whole  amount  divided  specifically 
on  different  portions  of  the  property,  and  the  policy  contain^ 
Bach  a  coaditioQ  as  above  stated,  the  policy  was  void  if  any  part 
of  the  above  gooda  was  afterwards  insured  without  notice,  (j) 
But  where  the  policy  required  that  notice  should  be  given,  and 
the  assent  of  the  compaiiy  indorsed  upon  the  pohcy,  "  or  other- 
wise acknowledged   and  approved   in   writing,"   it   was  a 

*  459    sufficient  compliance  *  with  this  requirement,  both   as   to 

notice  and  assent,  that  the  secretary  of  the  company  said 
in  a  letter  to  the  insured,  "  I  have  received  your  notice  of  addi- 
tional insurance."  (r)  And  in  another  case,  parol  evidence  that 
the  secretary  knew  of  and  advised  the  second  insurance,  was  held 
to  be  sufficient  (s) 

It  has  been  held  in  Massachusetto,  that  a  substantial  com- 
phance  with  a  by-law  requiring  notice  of  previous  insurance,  is 
sufficient.  (0  The  main  difficulty  is  in  determining  what  is  a 
substantial  compliance ;  for  in  the  same  State,  in  a  case  where  a 
policy  provided  that  it  should  be  void  if  there  were  any  previous 
insurauce  on  the  property  insured,  and  the  policy  did  not  express 
this  previous  iosurance  when  it  was  issued,  this  policy  was  held 
to  be  void,  even  in  the  hands  of  an  assignee ;  because  a  previous 
insurance  existed  and  was  not  expressed  therein,  although  the 
insurers  knew  of  the  previous  insurance,  and  of  the  intention  ot 
the  insured  that  it  should  remain  in  force,  and  prepared  the  policy 
and  delivered  it  to  the  assured,  he  supposing  it  to  be  made  in  con- 
formity with  his  intention,  and  not  knowing  that  the  prior  insur- 
ance was  not  therein  expressed,  and  the  amount  insured  by  both 
policies  did  not  exceed  the  value  of  the  property  insured,  (m)  II 
is  to  be  remarked,  however,  that  the  decision  was  made  by  the 
court  sitting  as  a  court  of  law,  and  that  in  the  decision  itself 
some  intimations  are  thrown  out,  that  a  court  of  equity  might 
have  given  relief. 

It  would  seem  to  be  clear,  that  the  insured  is  not  bound  to  give 
any  details  of  a  previous  insurance,  unless  they  are  specially  called 
for.(.) 

Iq)  Auoeiated   Firameo'i  Ins.   Co.  v.  3B  lU.  166  ;  Pecbner  e.  Phffiiiix  Ini.  Co. 

Aunm.  fi  Md.  165.  ti  N.  Y.  IdS. 

(r)  Potter  i-.  Ontario  Ia».  Co.  5  Hitl,  (<|  GoodaU  ir.  New  England  ta<.  Ca  » 

147.    See  alio  Rextoa  d,  MoDtgonier]'  Co.  PoMer,  IG9. 

Ini.  Co.  9  Barb.  191  .  WiUoo  b.  GeneMe         {()  Liscomi'.BoBtoDlni.'Co.  9  Hel.  105. 
Id*.  Co.  16  id.  511 ;  MiiEwen  v.  Moaurom-         (u)  Barrett  v.   Uniou  Ing.  Co.  7  Cwh. 

ery  Im.  Co.  S  Hill,  101  ;  Kimball  b.  How-  175.    See  alw)  Pendar  u.  Am.  Ins.  Co.  IS 

mri  Ina.  Co.  B  Grav,  33  ;  Conwa;  Tool  Co.  Cosh.  46S. 

v.  HadsoD  River 'Ina.  Co.  12  Ciuh.  144)  In)  McMahon  s.  Porttmoath  Ini.  Co. 

B«w  England  Fii«  Ins.  Co.  v.  Schettler,  3  Foster,  IS. 
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That  is  a  double  insurance,  where  both  policies  cover  the  sama 
insurable  interest  against  the  same  risks.  It  is  also  a  general 
mle,  that  they  must  be  in  the  name  of  the  same  assured.  But  it 
may  be  a  double  insurance,  at  least  within  the  provisions 
*  above  spoken  of,  if  all  or  any  part  of  the  insurable  inter-  *  460 
est  is  insured  in  the  name  of  another  party,  but  in  some 
way  for  the  beneGt  of  the  original  insured.  Hence  insurance 
made  by  a  mortgagee,  at  the  expense  of  the  mortgagor,  the  latter 
having  been  insured,  was  held  to  be  a  subsequent  insurance,  (w) ' 

Where  to  an  action  on  a  policy  the  defence  relied  upon  is  a 
subseqaent  insurance,  contrary  to  the  terms  of  the  first  policy,  the 
burden  of  proving  that  the  two  policies  covered  the  same  property 
is  on  the  defendants,  (x) 


B.  —  0/  Ite-in»aranee. 

Be-insurance  means  the  same  thing  in  fire  policies  as  in  marine 
policies,  and  is  in  general  governed  by  the  same  rules.  Of  these, 
the  principal  one  is,  that  a  le-insnrer  is  entitled  to  make  the  same 
defence,  and  on  the  same  grounds,  which  the  party  whom  he 
insured  could  have  made  in  a  suit  by  the  original  insured  (^) 
against  him  on  the  same  policy.  If  an  insurer  causes  himself  to 
be  re-insured,  and  then  becomes  insolvent,  and  a  loss  occurs,  the 
original  insured  has  no  lien  upon  and  no  interest  in  the  policy  of 
re-insurance.  He  is  only  a  creditor  of  his  own  insurer,  and  takes 
only  his  dividend  of  the  assets  of  the  insolvent  company,  the 
assignees  of  the  insolvent  re-insured  taking  whatever  is  payable 


(v)  Holbrooke.  Am.  Iiu.  Co.  3  Canii, 
C.  C.  193. 

(x)  Cluk  V.  HomUtoa  Ini,  Co.  9  Qnj, 


I  Bnt  the  bet  ttut  the  moKgagor  hM  iiunred  hie  (nterM  will  not  defeat  a  poUcj 
atterwardi  taken  od  Che  same  property  by  the  mortgagee  in  the  names  of  both  with- 
unt  the  moitngor's  knowledge,  parable  ia  case  of  loeo  to  the  mortgiigee.  Weatoheater 
Ina.  Co.  D.  FOBter,  90  HI.  121.  A  provisiaD  In  an  inaarance  poliry  insened  bj  the 
rompaa/  fttter  an  Meisnment  by  the  mortgagor  as  eollateral,  that  the  insnratice  of  the 
iBortgsgee'g  interest  »hoa1d  be  nnaSected  br  any  act  of  Che  mortgngur  or  owner,  and 
chat  when  any  payment  ebottld  be  made  to  Che  mortgagee  for  a  toen,  the  company,  if 
claiming  Chat  it  waa  not  liable  to  the  morteaffoi  or  owner,  might  either  be  eobro- 
gated  Co  the  mortgagee'e  rights  without  acting  the  lacter's  right  to  recover  tb« 
whole  of  hii  claim,  or  might  pay  the  mortgagee's  claim  and  take  an  awignmenc,  does 
■ot  mbject  the  mortgagee  to  eonilltioEia  which  before  the  auigument  related  to  the 
mortgagor,  bat  ia  an  fndependent  agreement  with  the  inortne«e.  Haeiingi  v.  WeM- 
cheatet  ini.  Co.  TS  N.  T.  ui ;  Hartlord  lu.  Co.  n.  Olcott,  97  IlL  438 ;  Chambexlaiii  «. 
N.  H.  luf.  Co.  S»N.  H.  S49.— K. 
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nnder  the  policy  of  re-inaurance,  aod  holding  it  as  asseta  for  the 
general  creditors  of  the  le-insnred.  (3)  ^ 

An  inaurer  cannot,  by  a  contract  of  re-insurance,  stipttlate  for 
indemnity  against  a  risk  which  he  has  not  assumed,  (a) 


•461  •SECTION  Vlt 

or   PROOF   AMD   ADJUaTHEMT. 

FolicieB  frequently  contain  express  proTisions  as  to  notice  of 
loss,  and  proof,  and  adjustment ;  and  there  mnst  be  a  substantial 
compliance  with  all  these  requirements,  (6)  *  and  such  a  compli- 
ance is  sufficient  (c)  If  the  notice  or  preliminary  proofs  are  im- 
perfect or  informal,  all  objection  may  be  waived  by  the  insurers ; 
and  they  will  be  held  to  have  made  this  waiver  by  any  act  which 
authorized  the  insured  to  believe,  that  the  insurers  were  satisfied 
with  the  proof  they  had  received,  and  desired  nothing  more,  (d) 

(t)  HeKkenrath  b.  Anericui  Ini.  Co.  of  hii  biuineu  will  be  ragmrded,  snd  s  cice 

8  B*rb.  Cb.  63,  calcalMion  of  diitBoces  will  not  be  made. 

(ol  Commonwealth  Ina.  Co,  n,  GIoIm  Tarle;   r,  NoKh   Americaii   Ini.   Co.  S5 

Int.  Co,  3a  Pa.  *75,  Weod.  374, 

(b)  Wonler  b.  Wood.  6  T,  R.  TIO,  2  (c)  Norton  v,  BenMelaer  Ids,  Co.  7 
H.  Bl,  S74i  Mawm  v.  UarreT.  8  Excfa.  Cow,  6*i;  N.  Y.  Boweif  Jiu,  Co,  c.  N.  T. 
SI9,  !0  Eng,  L,  &  Eo.  »41  ;  Colnmbia  Ini.  Ina.  Co.  1 7  Wend,  359 :  Bsxton  s.  Mont- 
Co,  V.  Lawrence,  10  Pet,  913  ;  Johiuun  o.  gomerj  Co,  Id«,  Co.  9  Bub.  191  ;  Killipi 
PhmnixlDB.  Co.  llSMaM.i9;Edgerlyii.  d,  Pntnani  Int.  Co.  SS  Wla.  473.  It  U 
FaimeiB  loa.  Co.  4S  la,  644.  It  will  be  not  neceuary  to  atate  the  natare  of  hia 
no  legal  jaaCiflcation  of  an  omiaaiou  to  inteieat  in  the  account  of  the  Ion.  Gilbert 
procure  the  certificate,  that  the  persona  r,  N.  A.  lui.  Co,  S3  Wend.  43,  The  notice 
mini  whom  it  waa  to  be  obtsiaed  wrong-  may  be  oral,  nnleu  required   to    be   in 

_  —      I  ..ji.gj|^j   p   jT,ina  ma,  uo,  na „  — , .. 

baa  been  held,  need  not  be  aUted,    Catlin 
r.  Spriiigfleld  Ini.  Co.  I  Somner,  434, 
iflcate  is  required,  the  place         {d)  See  Bodle   c.   Chenango   Co.  Ids. 

1  It  the  iuBurer  becomea  insolvent,  the  reinaurer  ia  only  bonnd  to  pajr  the  amoont 
of  the  dividend  which  the  iosored  receires  from  the  insurer.  Illinoia,  l.c.  Ina.  Co.  d. 
Andes  Int,  Co.  67  111.  361.  But  aee  Blackatone  v.  AUemannia  lire  Ina.  Co.  56  N.  Y. 
IM. 

■  Innocent  mintakea  in  the  preliminary  uroofs  will  not  bind  the  aaanied.  Conn,  Ina 
Co.  V.  Schwenk,  94  U,  S,  593 ;  McMuter  v.  Ina.  Co,  of  N.  A.  S9  K.  Y.  S9S ;  Mat.  Ina. 
Co,  B,  Newton,  9S  Wall,  33;  Maher  b.  Hibemia  Ina.  Co.  e7N.  Y.  SS3;  American 
Ina.  Co.  D.  Day.  39  N.  J.  L.  89 ;  if  the  insnrers  ai«  not  therebv  sarpriaed,  Waldeck  r. 
Sprinzfleld  F.  ft  M  Ins,  Co.  S3  Wis.  1S9.  That  notice  from  the  real  party  in  intereat, 
thoogli  not  the  asaared,  will  be  enonjrh,  see  Watertown  Inn,  Co.  c.  Grover.  kc.  Co.  41 
Mich,  131.  Where  the  nearest  magistrate  not  concerned  in  the  loaa  had  anffered  by 
the  Are,  aod  the  aasured  is  snnpKted  of  aeltiTig  it.  the  former  cannot  give  a  certificate. 
Wright  u.  Hartford  Ins.  Co.  36  Wis.  623.  Posting  the  pronfa  within  the  time  limitod 
wu  nid  to  be  aufBr^ient  in  Badger  n.  Glens  Falls  Ins,  Co.  49  Wie.  389.  See  O'Reilly 
V.  Guidian  Ins,  Co,  60  N,  Y,  16S,  chat  the  &li>i(tthe  preliminMrproof  may  be  eqaiva- 
lent  to  the  notice  required,  while  the  latter  will  not  satiafy  the  former.  —  K. 
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And  a  refusal  to  settle  the  claim  in  any  way,  («)  or  a  distinct  re- 
fusal OD  grounds  other  than  the  insufficiency  of  the  notice,  (/) 
or  a  partial  payment  of  the  loss,  (fr)  would  be  held  to  be  a  waiver 
of  notice  or  prehminary  proof,  and  an  excuse  for  not  fur- 
mailing  it. '  But  a  rule  has  been  applied  to  some  *  of  these  *  463 
cases,  —  that  a  distinct  declaration  that  nothing  is  waived 
prevents  a  waiver,  (h)  and  it  might  be  held  applicable  to  all  of 
them.  And  the  submission  to  arbitration  by  the  assured,  and  an 
agent  of  the  insurers,  of  the  amount  of  a  loss  by  fire,  is  not  a 
waiver  of  a  condition  in  a  policy  of  insurance  requiring  a  particu- 
lar accoant  of  the  loss,  (i)  If  the  preliminary  proofs  are  once 
approved  of,  this  approval  cannot  be  withdrawn.  (_/) ' 

Some  policies  against  fire  contain  a  provision  that  a  suit  under 
the  policy  will  not  be  sustained  unless  it  be  commenced  within  a 
certain  period  from  the  loss.*     One  such  policy,  the  period  being 

Co.  8  Conut.  63 ;  Heath  d.  FraakUn  Int.  Knuilch,  36  Mich.  389  i  Roberta  u.  Cocke, 

Co.  1   Ciuh.  SST ;  Ckcic  d.  New  Eoglaod  S8  Gratt.  307. 

Ins.  Co.  «  id.  343;  Bucho.  HnmholdilM.         if)  Vot   v.  Rohinson,  9  Johns.  193; 

Co.  39  N.  J.  L.  439  ;  Jonee  c.  Mechanic!'  JEtaa  Fire  Ina.  Co.  b.  Tylei,  16  Wend. 

Im.  Co.  36  N.  J.  L.  29 ;  Hibemia  Int.  Co.  a.  401 ;  McMaatora  v.  Westchester  Co.  Ins. 

Herer,  39  p,  J.  L.  483 ;  Memntile  lu.Co.  Co.  IS  id.  S79 ;  O'Neil  d.  Buffalo  Ins,  Co. 

u.  Holthaot,  43  Mich.  433 1  PUntem'  In^  3  Conut.  133;   Clark  v.  N.  E.  Ing.  Co.  6 

Co.  0.  Detord.  38  Md.  382 ;  Uudeihill  v.  Cush.  343 ;  BOTnton  k.  CUaton  lug  Co.  16 

Aj^wam  Ins.  CD.  id.  440 ;  Piieet  u.  CitiseDB  Barb,  3fi4  ;  Fmnklia  Ins.  Co. ".  Coate«,  14 

Ina.  Co.  3  Allen,  603;  Sexton  v.  MonCgo-  Md.  385  ;  Firem.  Ini.  Co.  p.  Crandall,  33 

nmrjCo.  Ini.  Co.  9  Barb.  191;  Clark  e.  Ata.  9;  EaMeni  R.  Co.  d.  Relief  Ins.  Co. 

Naw  BneUnd  Ins.  Co.  e  Cwh.  349 ;  Tis-  106  Mass.  570 ;  State  Ids.  Co.  d.  Todd,  83 

dale  e.  Mat.  Ban.  Ins.  Co.  91  U.  S.  338  ;  Ma-  Pa.  373 ;  Hibecnia  Ids.  Co.  i>.  O'Connur. 

■on  e.  Citizeui  lui.  Co.  10  W.   Va.   67S.  39  Mich.  941. 

See  Brink  s.  Hanover  Ins.  Co.  70  N.  T.         (g)  Wsnlake  v.  St.  I.Awrence  Co.  Ins. 

593 1  a.  c.  80  N.  Y.  108 ;  Beatt;  o.  Lycom-  Co,  14  Barb.  306.    Bnt  see  Smith  v.  Hm- 

ing  In».  Co.  66  Pa.  9 ;  Dovans  v.  Mechanics'  verhill  Ins.  Co.  1  Allen.  297. 
&c.  Co.  83  N.  Y.  168.  (A)  Edwards  c.   Baltimore  Ins.  Co.  8 

(e)  Fraacis  n.  Ocean  Ina,  Co.  6  Cowen,  OiU,  1 76.   See  Colnmbian  Ids.  Co.  a.  LsW' 

404  ;  Tavlue  o.  Merchants  Ins.  Co.  9  How.  Knee,  3  Pet.  63. 
890  ;  Allegre  «.  Maryland  Ins.  Co,  6  Har-         (it  Pettenpll  v.  Hicki,  9  Cray,  169. 

_:.    »   T    .,». .    H-Mi .. —  ...   n.   _  (j'j  AdanSc  Ins.  Co.  u.  Wright,  33  HL 


I   i  J.  408;    Williamsburg  Ins.  Co. 
\^mrj,   83    IlL    453;    Uarriman  "   ' 

liM-  Co.  49  Wis.  71 ;  Aurora 


•  Exam  ]  actions  of  the  assnied  on  oath  will  hare  the  effect  of  a  waivsr,  Bad^^r  u. 
Phcenix  Ins.  Co,  49  Win,  396  ;  bnt  material  questions  only  need  he  answered.  Titus  n. 
Glens  Falls  Ins,  Co  81  K,  Y,  410;  loi,  Co.  r>.  Weides.  14  Wall.  375.  Wliere  loss 
occurred  in  Che  Chicago  flre  on  October  8th  or  9th.  and  notice  and  proof  of  loss  were 
given  on  Norember  I3ch  following.as  the  oIScg  of  the  company  was  destroyed,  and  the 
aaamed  did  not  know  where  to  find  ita  olflcers,  the  delay  was  litld  reasonable,  Knlck' 
erbocker  Ins.  Co.  u.  Goold,  80  111.  388.  —  K. 

'  Ifan  insurer,  after  a  loss  and  an  opportunity  to  ioTestigate,  no  fraud  or  deception 
being  practised  upon  him,  agrees  to  pay,  and  the  insnred  to  receive,  a  certain  sum  in 
full,  recovery  cannot  be  defeated  by  showing  a  breach  of  warranty  in  the  policy,  though 
nnknown  to  the  insurer  at  the  time  of  such  agreement.  Stache  t>.  St.  Pan]  loa.  Co.  49 
Wis.  89,  citiog  Smith  v.  Glens  Falls  Ins.  Co.  63  N.  Y,  85.  —  K, 

*  Aud  if  the  loss  is  payable  at  a  certain  time  after  proof,  no  action  la  nuUntainable 
liefoTe  such  time,  Ins.  Co.  r,  Weide.  14  Wa]1.  376 ;  Wiuaesheik  Ins  Co.  v.  ^hueller 
60  111.  465.  Sieen  e.  ^iasara  Fire  Ins.  Co.  89  N.  Y.  315,  decided  that  when  the  time 
for  bringing  an  action  is  limited  in  the  poUcf  to  a  "  term  of  twelve  months  next  i^r 
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twelve  months,  was  held  valid.  (/;')'  In  another,  a  period  of 
sixt)' days  and  six  months  thereafter,  was  held  valid,  (yi) 

A  notice  to  an  insurence  company  claiming  foi  a  total  loss  of 
a  wooden  dwelling-house,  without  mentioning  the  stone-work  and 
bricks  which  were  left  unconsumed,  is  s  sufficient  compliance 
with  a  by-law  which  requires  the  insured,  in  case  of  partial  loss, 
to  state  the  amount  of  damage  done,  and  the  value  of  such  parts 
08  remain,  {k) 

In  regard  to  the  adjustment,  perhaps  the  most  important  dif- 
ference between  fire  policies  and  marine  policies  is  this.  Where 
there  is  a  valuation  in  a  marine  policy,  and  insurance  on  only  a 
part  of  that  value,  if  there  be  a  partial  loss,  the  insurers  pay  only 
a  proportionate  part  of  the  sum  they  insure ;  for  the  insured  is 
considered  as  insuring  himself  for  the  other  part  Thus,  if  the 
insurance  be  for  3500  on  a  ship  valued  at  815,000  and  a  partial 
loss  to  the  amount  of  $6,000,  the  insurers  pay  bat  32,000;  but 
under  a  fire  policy  insurers  pay  the  whole  amount  lost  by  the  fire, 
with  no  other  limitation  than  that  it  sball  not  exceed  the  amount 
which  they  insure,  (l) 

It  is  a  universal  principle  of  the  law  of  contracts  that  every 
contract  is  avoided  by  material  fraud.  And  if  policies  seek  to 
strengthen  or  enlai^  this  rule,  as  by  a  provision  that  a  policy 
shall  be  avoided  by  any  false  oath  or  affirmation  of  the  insured, 
in  respect  to  it,  it  would  aeem  to  be  still  a  question  for  the  jury, 
whether  a  material  fraud  was  committed  thereby;  and  only  if 
there  were,  would  they  be  instructed  to  render  a  verdict  for  the 
insurers,  (ra)  ' 

■.  Hutford  Iiu.  Co.  {k)  W^maii  o.  People's  Ins.  Co.  1  AI- 

, . LBr   B.  Kenton  Ins.  len,  301. 

Co,  SS  N.  H.  469.  (l)  Liacom  e.  Boston  Tds.  Co.  9  Met. 

(jk)  Mayor  of  New  Yotk  i'.  Hamtlton,  SIl  ;  Trull  c.  Roxbttrj  Ins.  Co.  3  Cub. 

kc.  Ids.  Co.  39  N.  Y.  4S.    See  fOso  Keine  S67. 

n.  Home,  tc.  la».  Co.  4!  Ho.  35.  (m)  Woods   v.    Msxterman,    Ellis   on 

the  loss  or  damage  shall  occar,"  the  limitation  begin*  to  ran  vhen  the  cause  of  action 
accrues,  and  not  when  the  actual  deBtrnction  occurred.  But  see  contra,  BrtKllej  n. 
Phoenix  Ins.  Co.  SS  Mo.  App.  7. 

Id  Virgioia,  ftc.  Ins.  Co,  v,  Aiken,  82  Va.  434,  where  the  president  of  the  company 
indorsed  on  a  policj'  which  limited  the  tine  of  suit  to  six  months,  ee^'eo  dare  be- 
fore the  expiration  of  the  six  months,  a  waiver  of  the  limitation  "  for  tbirt;  days 
tn>m  this  date,"  it  was  held  that  suit  bronght  after  thirty  daya  from  the  date  of  ths 
indorsement  but  within  thirty  days  from  the  expiration  of  six  months,  was  seasonably 
brought.  If  an  action  is  brooght  within  the  time  limited  in  a  coort  hariug  no  juris- 
diction over  the  insurance  company,  the  time  is  not  extended  for  bringing  suit  in  tbe 
proper  court.    Keyatooe,  4c.  Assoc,  b.  Norris,  llS  Pa.  446. 

>  But  a  condition  that  di0erencea  shonld  be  decided  by  Brbltration,  and  that  na 
action  could  he  maintained  until  after  an  award,  nor  unless  brought  within  a  year  after 
the  loss,  was  declared  void,  in  Leach  n.  Republic  Fire  Ins.  Co,  SB  S.  H.  S4S.  See  also 
Fhcenix  Ins.  Co.  v.  Badger.  53  Wis.  !83  ;  CanAeld  t.  Watertown  Ins.  Co.  9S  Wis.419  ; 
Carroll  d.  Girard  Fire  Ins.  Co.  73  Cal.  99T ;  andsection  on  Arbitrament  and  Award .  —  K. 

*  Bat  a  gross  ove^ralaatlon  of  the  assnred's  own  property,  though  not  made  with 
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*  A  tenant  cannot  require  hie  landlord,  who  has  insured  the  *  463 
buildings,  to  rebuild  or  repair  them  from  money  received 
under  the  insurance ; '  and  it  may  be  said  to  be  a  general  rule,  that 
no  third  parties  have  any  equities  in  respect  to  the  proceeds  oC 
policies  of  fire  insurance,  unless  they  be  grounded  upon  a  contract 
or  a  trust  to  that  efiect  (n) ' 

Im.  14;  Latj  d.  Baillie,   T   Biog.  3*9;     910;  Ins.  Cob.  t>.  Wcide,  14  Wall.  37»; 
Haher  «.  Miberoia  Idb.  Co.  67  N.  Y.  ass ;     Cluk  «.  Phaoix  Idb.  Co.  36  Cal.  166. 
Beck  V.  Gennania  In*.  Co.  33  La.  An.         (n)  Leeds  o.  Cheetham,  I  Simons,  146. 
See  Brown  b.  QqUUc,  Ambler,  619. 

intention  to  defraud,  will  avoid  a  policy  conditioned  that  all  fraud  or  attempt  at  tiand, 
bj  false  swearing  or  otherwise,  shall  canse  a  forfeUnre.  Leach  i>.  Republic  Fire  Ins. 
O).  58N.  H.  445.  — K. 

'  Bnt  if  the  tenant  repairs  the  boiMing  in  accordance  with  a  covenant  in  bif  lease 
the  iDBorer  may  recover  iDaaraoce  money  paid  the  landlord,  as  the  contract  of  insor- 
anca  is  one  of  indemnity.     Darrell  e.  TibbitCa,  5  Q.  B.  D.  S60. 

■  A  lessee,  bound  to  rebuild  in  case  of  fire,  has  no  claim  to  be  reimbtined  ont  et 
re  money.    Ely  il  Ely,  BO  111.  53S.  —  K. 
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•464  •CHAPTER  XIX 

OF  THE  LAV  07    LIFE   INSUBASCS. 

SECTION  I. 
OF  THE  TXKHS  OF  THE  CONTBACT. 
A.  -~  Sow  the  Contract  is  made. 

Insubance  sgaiust  death  is  veiy  differeot  in  its  nature  from  in- 
surance against  marine  perils  or  against  fire.  Many  of  the  quet- 
tions  which  arise  under  either  or  both  forms  of  these  inaursnces 
are  not  presented  by  life  policies.  But  thoae  which  arise  under 
this  contract  are  determiaed  by  principles,  which,  if  not  the  same 
with,  are  analogous  to,  those  applied  to  marine  and  fire  contracte. 

In  this,  as  in  all  cases  of  insurance,  one  party  insures  and  an- 
other party  is  insured.  But  while  marine  and  fire  policies  insore 
against  loss  of  property,  life  policies  insure  only  against  a  loss  of 
life,  caused  by  the  death  of  some  person.  He  whose  life  b  thus 
insured,  is  often  called  the  life-insured.  He  may  be  the  same 
with  the  insured,  and  then  the  policy  is  payable,  of  coarse,  only  to 
the  legal  representatives  of  the  insured;  or  the  insured  may 
insure  himself  against  the  death  of  some  other  person;  and  then 
the  insured  and  the  life-insured  are  two  persoiis. 

The  con  tract  is  made  by  a  policy  similar  in  many  respects  to  other 
policies ;  and  to  it  as  to  them  the  general  rules  of  law  as  to  such 
contracts  apply. 

B.  —  Of  Warranty  and  Rtpretentationt. 

This  subject  assumes  in  life  policies  an  unusual  importance. 

The  application  must  be  made  as  in  fire  policies,  by  a  written  docn- 

ment,  in  which  very  many  questions  are  put,  all  of  which 

*  465     *  must  be  answered ;   and  these  questions  are  numeroos, 

minute,   and   very   wide  in    their    scope.     These   answers 

in  general,  if  not  always,  are  so  a  part  of  the  contract  as  to  be, 

in  law,  warranties ;  but^  they   may   be    made,   according  to  the 

form  of  the  dnswer,   warranties  of  a   fact,  or  warranties  of  the 

belief  of  the  answer.     If  the  answers  are  a  simple  affirmative  or 

sedative  of  the  questions,  they  are  warranties  of  the  fact  stated 
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by  taking  the  question  and  answer  together.  Ae  for  example,  if 
the  question  be,  "  Have  you  evei  had  apoplexy  "  ?  and  the  answer  is, 
"  No,"  this  is  a  warranty  that  the  party  had  never  had  this  disease. 
Bnt  if  the  answer  were,  "Kot  that  I  know  of,"  or  "Not  to  the 
best  of  my  belief  and  knowledge,"  this  would  limit  the  warranty 
to  the  belief  of  the  answer,  and  proof  that  this  disease  had  existed 
would  not  of  itself  establish  a  breach  of  the  warranty.  It  need 
not  be  said,  that  it  would  be  generally  proper,  and  always  more 
safe,  to  answer  in  this  manner ;  and  answers  of  this  kind  would, 
for  the  most  part,  be  all  that  the  insurers  should  require,  (a)  It  - 
is,  however,  probable,  that  if  the  answer  were  of  this  kind,  and 
the  fact  inquired  about  were  proved,  the  burden  would  be  cast 
upon  the  plaintiff  to  discharge  the  answerer  from  the  knowledge  or 
belief  of  it.  This  might  depend  on  the  nature  of  the  fact,  as  it  is 
obvious,  that  some  of  those  inquired  about  could  hardly  have  hap- 
pened without  the  knowledge  of  the  answerer ;  while  others  might 
probably  be  unknown  to  him. 

From  the  fact  that  the  insurers  frame  these  questions  as  they 
please,  and  that  they  do  in  fact  ask  a  vast  variety  of  questions 
embracing  all  the  possibilities  which  could  aSect  the  risk,  includ- 
ing some  which  it  might  be  thought  would  aSect  it  very  remotely, 
courts  and  juries  usually,  and  we  think  properly,  construe  these 
questions  and  answers  quite  liberally  in  favor  of  the  answerer, 
and  strictly  against  the  insurers,  unless  there  be  a  reasonable  sus- 
picion of  fraud. 

The   good   faith   of   the   answers   should   be    perfect  (b)    The 
presence  of  it  goes  very  far  to  protect  a  pohcy,  (c)  while  the  want 
of   it  would  be  an  element  of  great  power  in  the  defence. 
•  We  have  called  all  the  answers  warranties,  and  we  know    •  466 
not  how  they  can  be  called  less,  under  any  definition  of  the 
law.^     It  is  certain,  however,  that  the  question  of  materiality  is 

(a)  See  Stackpole  v.  Kmon,  Fwk,  lug.  (A)  Valton  e.  National  Ina.  Co.  ao  N. 
(Stbed.)932.  -  Y.  33. 

(c)  See  infra,  note  (g). 


,,  "lor  in 

.     ,     re  clearly  ahown  by  the  form  of  the  contract  to  have  been  intended  hy 

both  parties  to  be  wairantiei,  to  be  strictly  and  lilerally  complied  with,  are  to  be  con- 
•Sdered  as  repreaentationB  aa  to  wbich  gnhatantial  truth  in  everything  material  to  the 
nak  a  all  that  is  required  o[  the  applicaot."  Phtenix  Life  Idb.  Co.  r.  Raddin.  120  VS. 
S.  183,  189.  And  see  to  siniilar  effect,  Thomson  v.  Weema,  9  App.  Caa.  671  ;  Monlui 
r.  Amerii^  Ina.  Co.  Ill  V.  S.  335  ;  AUbamaGold  Life  Ina.  Co.  u.  Johnnton,  80  Ala.  467, 
471 ;  Miller  c.  Mnt.  Benefit  Ina.  Co.  31  la.  Z1S;  Continental  Life  lug.  Co.  e.  Roeeni, 
119  m.  174;  Hnt.  BeneHt  Ina.  Co.  d.  Win,  34  Hd.  Se2;  Campbell  r.  New  Rnsrand, 
ftc  Ina  Co.  98  Man.  381 ;  Price  b.  PhcBnix,  Ac.  Ina.  Co.  1 7  Mion.  497  ;  Anieri<»n  Pop- 
ular Ina.  Co.  c.  Day,  39  N~.  J.  L.  89;  Anders  u.  Knights  of  Honor,  SI  N.  J.  L.  ITS;  Vivar 
V.  KnighU  of  Pythiaa,  9!  N.  J.  I^  455  ;  Sonthern  Life  Ins.  Co.  b.  Booker,  9  Keisk.  COS  ; 
Schwanbaeh  n.  Ohio.  &&  Union,  3S  W.  Va.  62a.  See,  however,  Cooperative  Life 
Amoc  v.  Leflore,  53  HiM.  I. 
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generally  applied  to  them,  aod,  when  wholly  immaterial,  a  hreach 
is  seldom  permitted  to  discharge  the  insurers,  as  the  cases  are 
usually  determined.  And,  as  was  said  in  reference  to  policies 
against  fire,  the  question  of  materiality  is,  generally,  submitted  to 
the  jury ;  but  they  will  not  be  permitted  to  find  or  to  regard  dis- 
eases or  infirmities  as  immaterial,  which  the  contract  regards  as 
material  (ce) 

It  has  been  said,  however,  that  when  the  policy  expressly 
declares,  as  most  of  our  lite  policies  now  do,  that  the  policy  is 
made  upon  the  statements  in  the  application  for  insurance,  and 
that  if  they  are  in  any  particular  untrue  the  policy  shall  be  void, 
this  gives  to  the  statements  the  full  force  of  warranties ;  and  if 
they  are  untrue,  the  policy  is  thereby  avoided,  however  immaterial 
the  fact  {d)  *  The  burden  of  proving  material  falsehood  of  rep- 
resentations is  on  the  insurers,  {dd) 

One  warranty  or  statement  is  usually  made  expressly  a  part 
of  all  life  policies.  It  is,  that  the  life-insured  is  then  in  good 
health.  («)    This  applies  to  the  mind  as  well  as  the  body ;  and  if 

{ef)  Campbell  c   Tlew    Eulaod    Ins.         (*)  .Wliere  m  policy  which   had   been 

Co.  98  Mbm.  3S1.    Sea  PhteLix  Ins.  Co.  forfeited  by  non- payment  of  the  anniul 

r.  Raddin.  120  U.  8.  183;  Cobb  v.  Core-  preininm,  waa  tenewad  on  the  condicioa 

iiant  Mat.  Amoc.  153  Han.  176;  Whit  thaC  the   lif&aaiured  waa  "now  in  |;t>od 

more  D.  SDpreme  Lodf^,  100  Mo.  a6;  Ball  health,"  it  waa  Ae/i/,  that  the  Bume  rnean- 

r.  Granite  State  Amuc  64  N.  K.  391 .  iug  waa  to  be  attached  to  theM  terms  ai 

(J)  Miles  v.  Conn,  loa.  Ca  3   Grav,  in  the  oiiginal  application,  and   that  the 

9S0  ;  Caaeuove  v.  British  Assoc.  Co.  G  C  effect  was  to  extend  the  oiiginal  repreien- 

B.  437  ;  Powers  b.  North  Eastern  Assoc,  latious  with  the  same  effect  as  if  made  at 

SO  Vt.  630.     But  see  American  Popnlar  the  time  of  renewal.    Peacock  o.  S.  Y. 

Ins.  Co.  D,  Day,  39  N.  J.  L.  89.  lus.  Co.  »  H.  Y.  1193.  , 

(dd)  Campbell   a.   New  England  Ina. 
Co.  BS  Mass.  381. 


3S8;  MnC.  Benefit  lot.  Co.  e.  Cannon,  48  Ind.a64;  Hartwell  c.  Alabama  li old  Ute  Ina. 
Co.  38  La.  An.  1353 ;  McCoy  n.  Metropolitan  Ins.  Co  133  Mass.  BS ;  Cobb  r.  Coventuit 
Mntoal  Assoc.  1&3  Mass.  I7G ;  Cn-operative  Assoc,  c,  Tjeflore,  63  Mias.  1 ;  Foote  D. 
MiDB.  Ins.  Co,  61  N.  Y,  571 ;  Hwtman  u.  Keystone  Ins.  Co.  31  Pa.  466,  476.  Cf. 
Monlor  v.  Am.  Ins.  Co.  Ill  U,  S.  3.15;  Alabama  Gold  Life  Ills.  Co.  t>.  Johnston,  80 
Ala.  467  ;  WashlQeton  Ins.  Co.  e.  Haney,  10  Kan.  535;  Clapp  r.  Mass.  Benefit  Assoc. 
146  Maas.  519  ;  Schwanbach  e.  Ohio,  tc.  Union,  35  W.  Va.  6g2.  In  McCoy  i:  Metro- 
politan Ina.  Co.  lu/ira,  it  was  held  that  the  policy  waa  avoided  by  untrne  atalemeDta 
written  in  the  application  by  the  agent  of  the  insarance  company  though  the  ininred 
orallr  told  the  actnal  facta  and  was  inioraiit  that  the  agent  did  not  write  them  down. 
See  nlso  Franklin  Fire  Ins,  Co.  v.  Martin,  40  N.  J,  L.  568,  578.  Bnt  as  to  thia  the 
weight  of  anthority  ia  otherwise.  Union,  &c.  In*.  Co.  r.  Wilkioson,  13  Wall,  sas;  New 
Jeniev  Mot.  loa.  Co.  r.  Haker,  94  U.  S.  610;  Sawyer  n.  EqniCable  Accident  Ins.  Co.  43 
Fed.  Itep.  30  ;  Grav  v.  National  Benefit  Assoc.  1 1 1  lod.  531 ;  McArthnr  i>.  Home  Ins. 
Anoc.  -3  la.  336;' Kansas  Prot.  Union  c.  Gardner,  41  Kan.  397;  Mntnal  Benefit  Ins. 
Co.  V.  Daviess,  87  Ky,  541 ;  Keystone,  &c  Assoc,  e.  Jonee.  73  Md.  363 ;  Temmink  c 
Metropolitan  Ins.  Co.  73  Mich.SSS;  American  Ins.  Co.  o.  Mahone,  56  Miss.  1 60;  Miller 
B.  Phixnix  Mnt.  Ins.  Co.  107  N.  Y.  399 ;  Kenyon  t'.  KnighU  Templar,  48  Hnn,  378; 
li3  N.  Y.  !47 ;  Foliette  b.  United  States  Hnt.  Accident  Assoc  107  K.  C.  240;  Equit- 
able Ins.  Co.  B.  Haxlewood,  T5  lex.  338. 
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insanity  be  knowa  and  concealed,  the  policy  would  be  avoided.  (/) 
But  in  one  case  where  the  life-insured  was  then  insane,  but  was 
wholly  unconscious  of  it,  the  policy  was  held  to  be  valid,  although 
two  physicians  were  then  in  attendance  upon  him,  and  knew  him 
to  be  insane,  (jt) 

The  health  of  the  body  required  to  make  the  policy  attach  does 
not  mean  perfect  and  absolute  health;  for  it  may  be  supposed 
that  this  is  seldom  to  be  found  among  men.  "We  are  all  born," 
eaid  Lord  Mansfield,  "  with  the  seeds  of  mortality  in  us."  (k) 
Nor  can  there  be  any  other  definition  or  rule  as  to  this  require- 
ment of  good  health,  than  that  it  should  mean  that  which  would 
ordinarily  and  reasonably  be  regarded  as  good  health.(t) ' 
Nor  should  we  be  helped  by  saying  that  this  good  *  health  •  467 
most  exclude  all  disorders,  or  infirmities,  which  might 
possibly  shorten  life ;  for,  as  has  been  well  said  in  an  instructive 
English  case,  that  may  be  said  of  every  disorder  or  infirmity,  (j)  ^ 
But  it  must  obviously  be  very  di£Bcult  to  determine  questions  like 
these  by  any  general  rule.  And  it  is  the  usual  practice  of  courts  to 
leave  these  questions  to  the  jury  ;  and  it  may  be  added,  that  it  is 
the  usual  practice  of  jurors  to  be  very  lenient  toward  the  insured, 
provided  there  is  no  evidence  of  fraud. 

Dyspepsia  is  a  very  common  disease,  and  is  always  inquired 
about:     Undoubtedly  it  sometimes  kills,  but  generally  it  does  not. 

(/)  LindeiiMi  V.  DoBbOTOngh,  8  B.  &  ai  to  the  effKt  of  these  Mtacks  upoD  hii 

C  586,  3  Car.  &  P.  353.  health,  bnC  it  did  nut  appear  that  the  an- 

(a)  Bwete  b.  Fturl[e,  6  Car.  &  P.  I.  favorable  opinions  had  e'er  been  comma- 

(h)  Willis    D.  Poole,    fork,   Ins.   5B5,  nicoted  to  him.   The  inrj  were  inxtracted 

Harsh.  Ins.  TTl.  that  "  if  the  asanred  haaeatly  believetl,  at 

{(')  Avesou  V.  Kinnaird,  S  East,  IBS  ;  the  time  he  made  the  declaration,  ihat  the 

Rora  r.   Bradihaw,   1    W.   Bl.   313.    Id  bilions  attacks   bad   no  eSect   upuo   hin 

Jones  V.  Provincial  Ins.  Co.  3  C.  B.  (ji.b.)  health,  and  did  not  tend  to   shorten  his 

65,  the  life-i mured  stated,  that  he  ordina-  life,  or  to   render   an   iDsnrance  upon   it 

(ily  enjoyeJ  good  health,  and  that  he  was  more  than   usoaliy  hajardous,   the    fact 

not  aware  of  any  disorder  or  circnmstauce  that  he  vraii  t.vnn  that  he  had  had  those 

tending  to  ihorten  his  life,  or  to  render  attacks,  even  though  withont  his  knovl- 

an  insurance  on  hia  life  more  than  usually  edge  they  hod  snch  a  tendency,  woald  not 

haurdons.     It  appeared,  that  during  the  defeat  the  policy."    Tbeae  directiou  were 

two  preceding  years  tlie  person  haa  had  Md  to  be  correct, 

two  severe  bilioDS  attacks  ;  and  that  med-  (j)  See  note  infta. 
ical  men  bad  expressed  different  opinions 

'  In  Cnsbman  d.  United  Stntes  Ins.  Co.  TO  tt.  Y.  TS,  it  was  stated  that  a  temporary 
allmeDt  cannot  be  considered  a  diaease  within  the  meaning  of  a  warranty  againat  dia. 
ease  in  a  life  insurance  policy,  anlexs  il  be  sach  as  to  indicate  a  vice  in  the  conatitntion, 
or  so  serioDB  as  to  have  some  bearing  upon  the  general  health  and  the  coiitinnauce  of 
life,  or  such  as.  occordiug  to  common  nndeniCanding,  would  b&  called  a  disease.  See 
also  AlAbsma  Gold  Life  Ins.  Co.  >.  Johnston,  BO  Ala.  4G7  ;  Illinois,  Sx.  &oc  v.  Winthrop, 
85  BL  537 ;  Galbraith  e.  ArlinfrtoD  Mnt.  Ins.  Co.  13  Bosh,  S3  ;  GraCtan  d.  Metropolitan 
Ins.Co.9SN.  Y.  874.  — K. 

>  That  good  health  m^  inclode  tnalaiisl  disoMes,  see  Holloman  v.  Life  Ins.  Co.  1 
Woods,  674.  —  K. 
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But  whether  it  has  ft  teadenc;  to  ahorten  life,  or  whether  in  anj 
particular  case  it  did  shorten  life,  it  might  be  very  difEicoIt  to  say. 
In  an  English  case,  the  court  said  :  "  If  dyspepsia  were  a  disorder 
which  tended  to  shorten  life  within  this  exception  (good  health), 
the  lives  of  half  the  members  of  the  profession  would  be  uninsur- 
able." {k)  This  would  probably  be  as  true  in  this  country  as  in 
England ;  but  an  American  court  has  said :  "  We  cannot  see  how 
a  person  can  be  sound  and  healthy  who  is  predisposed  to  dyspepsia 
to  such  a  degree  as  to  produce  bodily  infirmity."  (0 '  We,  how- 
ever, cannot  see  that  any  degree  of  dyspepsia  is  not  in  that  degree 
a  bodily  infirmity. 

A  strong  case  occurred  in  England,  in  which  the  insured  was 
afflicted  at  times  with  cramps  and  spasms,  and  violent  fits  of  the 
gout,  but  was,  when  the  policy  was  made,  in  as  good  health  as 
he  had  1  been  in  for  a  lung  time  before.  A  verdict  against 
'468  "the  insurers  was  sustained.  But  in  that  case  the  insur- 
ers were  told,  when  making  the  insurance,  that  the  insured 
was  subject  to  gout  (m) 

Consumption  is  more  frequently  than  any  other  one  disease  the 
cause  of  death,  both  in  England  and  in  this  country ;  and  insur- 
ers always  make  numerous  and  specific  inqalries  respecting  any 
tendency  to  it.  A  question  is  always  asked  whether  there  has 
been  any  spitting  of  blood  or  cough.  It  would  be  absurd  to 
answer  any  such  questions  by  a  general  negative,  or  to  construe 
such  a  negative  literally.  Probably  no  person  ever  reached  adult 
1^,  without  at  some  time  spitting  blood  from  the  drawing  of  a 
tooth,  or  a  slight  wound  in  the  mouth.  The  question,  therefore, 
must  mean,  whether  these  symptoms  have  ever  appeared  in  such  a 


hlive  more  or  less  a  ten'lency  to  shorten  luid  the   real    intention  of   parties  n 

lite,  even  the    moat    trifling  ;   as    for    in-  be  funnd  ont  bjr  the  anbiect-matter.    Bt 

stance,  corns  may  end  in  a  mortifirBttun  ;  Che  present  policy,  the  life  is  warranted,  to 

that  is  not  tlie  mesaing  of  the  ciitnRe  ;    it  some  of  the  anderwriters,  in   health,  to 

dyspppiiia  were  a  disonler  thnt  tended  to  others  in  good  health ;  and  jM  there  wss 

Bhorteu    life    within    thin   exception,  the  no  difference  intended  in  point    of    fact, 

lives  of  half  the  members  of  the  profes-  Snch  a  wamtnty  can  never  mean  thai  a 

ajon  would  he  uaiosarable."     la  this  case  man  had  nol  the  seeds  of  disorder.     We 

tbe  jury  had  foand  that  the  dyspepsia  was  are  all  bom  with  the  seeds  of  mortality  in 

neither  organic   nor  excessive,  and   the  us.    A  man,  enbject  to  the  |^ut,  is  a  life 

court  retailed  to  get  aeide  the  verdict  for  capable  of   beinp  insured,  if  he  has   uo 

the  plaintiff,  sicknexe  at  Che  time  to  make  it  an  uneqaal 

(0  N.  Y.  Life  Ins.  Co,  v.  Flack,  3  Md.  contract."      Willis   v.   Poole,   Park,  Ins. 

SSe.  58S,  Marsh.  Ini.  771. 

(m)  Lord    Mantfidd  said:    "The    im- 

>  Worid  las.  Co.  V.  SrhnlCi,  73  111.  BSG,  mu  to  Che  effect  that  the  tact  Chat  the 
■nnred  within  a  year  had  the  dyspepeia  vhile  ill  from  nn  aliscess  is  not  conclusive  of  a 
breach  of  warranty  that  he  was  not  "subject  to  dyspepsia."  —  K. 
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way,  or  under  auch  circumstances,  as  to  indicate  a  disease  which 
would  have  a  tendency  to  shorten  life ;  and  it  is  with  this  meaning 
that  the  question  is  left  to  the  jury.     It  is,  however,  undoubtedly 

true,   that   any  such   symptom,  uuless   it  were   certainly   of   no 

coiueqaence,   should    be    stated,  (n)     We  have   known    a    case 

{■■)  In  Vote  E.  Eagle  Ids.  Co.  6  Ciuh.  thiaga,  uiv  Bpkting  of  btood,  conanniptiTe 
41,  an  applicant  for  life  iiisunuice  'an-  BYmptoms.  astfama.  cough,  or  other  altec- 
■wered  an  interrogator;',  whetber  hs  had  tion  of  the  lungs.  Ooe  uf  the  termeof  Iba 
arer  been  alHicted  with  a  pulmoniiry  dis-  polio-  was,  that  it  should  be  void  if  any- 
ease,  in  the  negative ;  and  m  aoswer  to  an  thing  ataced  by  the  assured  in  the  declan- 
intttnogatary,  whether  he  waa  then  af-  tiun  should  be  nntrue.  The  defendaota' 
flicted  with  aoj  diaBaae  or  disorder,  ftud  witoesHea  proved,  that  about  four  years 
what.  Mated,  that  he  cunld  not  aay  before  the  pulley  was  effected,  the  aagnred 
whether  ha  irea  afflicted  with  aoy  diseaae  had  spit  blood,  and  had  sDbaeijDeatly  ex- 
or  disorder,  but  that  he  waa  troubled  with  hibited  other  ■ymptoma  usual  iu  conaump- 
■  geoenl  debility  o(  the  ayiteni;  and  it  tive  anbiecta;  and  it  appeared  that  he 
wa«  proved  that  the  applicant  waa  theo  iu  died  of  commmptioD  in  the  year  IS43. 
aconanrnptiuii,  thaeytDptonia  of  which  had  The  Lord  Chief  Justice  C«ld  the  jury, 
twiu  to  develop  theiuael  vea  Ave  mouthi  that  it  waa  for  them  to  aay  whether,  at 
be&re,  and  were  known  to  him ;  but  were  the  time  of  hie  making  the  atatemenC  set 
not  disclosed  Co  the  iaanrera,  although  forth  in  the  declaration,  the  assured  had 
MtSdent  to  induce  a  reasonable  belief  on  inch  a  spitting  of  blood,  and  sacb  aOec- 
the  part  of  the  applicant  that  he  had  such  tion  of  the  lungs  and  iaQsmmalory  coDgh, 
•  disease.  It  wad  held,  that  whether  these  and  such  a  disorder,  as  would  have  a  ten- 
attiemeiiM  amuoDted  Co  a  warrant;  or  dencjr  to  shortea  his  life,  Thii  waa  htld  a 
not,  they  were  so  materially  aatrue  aa  misdirection ;  fur,  althungh  the  mere  fact 
to  avoid  the  policy,  aithoug'h  the  insured,  of  the  assured  having  spit  blood  would 
at  tha  tirae  of  his  application,  did  not  be-  not  vititate  the  policy,  the  assured  waa 
lieve  that  he  had  any  pulmunarr  diseaae,  bound  to  have  stated  that  ^t  to  the  in- 
*nd  the  statement  made  by  him  was  not  aurance  company  in  order  that  they  might 
■BtenCionally  false,  but.  according  to  his  make  the  inquiry  whether  it  was  the  re- 
beliqf,  tme.  According  to  the  opinion  anlt  of  the  disease  called  spittiue  of  blood. 
delivered  in  the  case,  the  proposal  or  dec-  Atdmon,  B. :  "  Then  aa  to  tlie  misdi- 
larstion,  when  forming  a  part  of  the  pol-  rectiou,  my  Lord  Dentnan  certunly  does 
icT,  amonnCa  to  a  condition  or  warranty  not  appear  to  have  Bufficiently  called  the 
which  must  be  strictly  complied  with,  and  attention  □[  the  jurr  to  the  distinction 
npOD  the  truth  of  which,  whether  a  oiia-  between  thoee  disonlers,  respecting  the 
StMement  be  intentional  or  not,  the  whole  existence  of  which,  at  the  time  of  execnt- 
iuatniment  depends;  where  there  is  no  ing  the  policy,  the  assured  waa  called  on 
warranty,  an  untrue  allcMiion  of  a  ma-  to  make  a  specific  declaration,  and  those 
l«rial  fact,  or  the  concealment  of  a  ma-  which  might  have  formerly  existed.  By 
terial  fact,  when  a  general  question  is  put  '  B^Mtling  of  blood'  must  no  doubt  M 
b^  the  insurers  at  the  time  of  eCectiug  understood  a  spitting  of  blood  as  a  symp- 
tbe  policy,  which  would  elicit  it,  will  viti-  torn  tending  to  shorten  life ;  the  mera 
ate  the  policy,  although  auch  allegation  or  fact  is  nothing.  A  man  cannot  have  a 
concealment  be  the  reault  of  accident  or  tooth  palled  out  without  spitting  blood. 
iMglieence,  and  not  of  design.  This  case  Bnt,  on  the  other  hand,  if  a  person  baa  an 
also  decides,  that  the  fact  that  the  agent  habitual  spitting  of  blood,  although  he 
lut  receiving  the  applicatiou  and  forward-  cannot  flx  the  particular  part  of  his  frame 
ing  it  to  the  directors  of  tbe  company  at  whence  it  proceeds,  still,  aa  this  shows  a 
their  place  of  business,  by  whom  the  con-  weakness  of  some  organ  which  contains 
tract  and  policy  are  made  and  signed  on  blood,  he  ought  to  commnnicate  t\fe  fact 
tha  basis  of  the  appliuUion.  had  reasonable  to  the  insurance  company  ;  for  no  one  can 
cause  to  believe  that  the  party  was  labor-  doubt  that  it  would  moat  materially  asaiat 
ing  under  a  pulmonary  disease,  does  not  them  in  deciding  whether  they  should  ex- 
cuni  (he  effect  of  the  untrue  statement.  In  ecnte  the  policy  ;  and  good  faith  ought  to 
Geach  c*  Ingall.  U  M.  k  W,  95,  the  life-  be  kept  with  them.  So,  if  he  had  had  spit- 
•aaured  stated,  in  his  decUration,  that  he  ting  of  blood  only  once,  but  that  once  waa 
was  at  that  time  in  good  health,  and  not  the  result  of  the  disease  called  spitting  of 
aSiiited  with  any  disorder,  nor  addicted  to  blood,  he  ought  to  state  it,  and  hia  not 
Bay  habit  tending  to  shorten  life ,  that  he  doing  so  would  probably  avoid  the  policy- 
had  not  at  any  time  had,  among  other  Again,  snppose  this  man  bad  An  iuflamr 
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f  469    where  *  the  hfe-iosured  was  asked  whether  he  had  ever  had 
con  sumption,  and   replied   that   he  had  not.     Some  years 

•  470    after  the  policy  ■  was  made  he  died  of  fever ;  but  the  insor- 

ers  proved,  that  some  years  before  the  policy  was  made,  he 
had  been  very  weak  and  ill,  and  that  a  physician  who  attended  Ikim 
believed  he  had  consumption.  But  another  physician,  who  was 
also  consulted  by  the  patient,  believed  that  he  had  not  this  dis- 
ease i  and  he  appeared  and  was  thought  to  have  recovered  his 
health  perfectly.  In  his  answers,  the  life-insured  gave  no  state- 
ment respecting  this  disease.     The  jury  found  for   the   plaintiff, 

and  their  verdict  was  not  disturbed.     It  is   impossible  to 

*  471    understand  the  law  as  it  •  is  applicable  to  this  interesting 

question,  except  from  the  adjudged  cases ;  and  we  give 
copious  extracts  from  them  in  the  notes. 

We  have  seen,  that  in  marine  policies  the  ship,  if  possible,  and 
in  fire  policies  the  building  always,  are  examined  by  the  insarers 
or  their  agents.  This  is  carried  much  further  in  life  policies. 
Not  only  is  it  asked  what  physician  attended  the  life-insured, — 
and  this  question  must  be  answered  by  the  name  of  every  physi- 
cian consulted  as  such,  although  he  were  in  common  parlance  a 
quack ;  (o)  *  and  questions  may  be  and  often  are  put  to  the  physi- 
cians named,  —  but  life  insurance  companies  have  their  own 
physician  regularly  appointed,  whose  business  it  is  to  make  care- 
ful personal  inspection  of  the  life-insured.  And  as  it  has  been 
said  in  respect  to  Gre  policies,  that  the  examination  of  a  building 

mUion   of    the    Inngi,   which  had  bMD  knurod  to  disorden  haring  a  teDdeocy  to 

cured  by  bleeding,  ouuiy  phyiiiciaaB  would  shorten  life  M  the  momeut  of  executing 

perhapi  say.  that  it  irai  au  iuflaroinatioa  the  policy ;   vhat  the  company  demaodeil 

of  the  Inngs  of  w)  mitiKBted  a  nature  u  not  wai.  a  aecurity  egaiost  the  exi»teiic«  of 

to  tend  to  aharteu  life;   Mill  that  would  inch  diieaaes  in  the  frame.    There  miut, 

be  DO  answer  to  the  ctkse  ot  the  defend-  therafore,  be  a  new   trial,"      Rol/e,   &: 

ante,  lor  it  ia  clear  that  the  company  in-  "  1  have  no  doubt,  that  if  a  man  had  ipit 

tended  that  the  fact  ■hould  be  mentioned,  hlood  from  hia  lunge,  no  matter  in  how 

As   to   the    word   'cough,'   it    must    be  email  a  quantity,  or  even  had  spit  blood 

nnderatood  as  a  cough  proceeding  from  from  an  ulcerated  sore  throat,  tie  would 

the  lunge,  or  do  one  cimld  ever  insure  hie  be  bound  to  stnce  it,    1'he  fact  ahoold  he 

life  at  ul ;  and  indeed  it  is  so  expremed  made  known  to  the  office,  in  order  that 

In   the  policy,  —  'Congh.  or  other  alttc-  their  medical  adviser  misht  make  inquiry 

tioa  of  the  Inngs.'    Again,  it  Is  obTiom  into  its  caoae,"    [In  Singletoo  d.  St.  Lotus 

that  the  insurance    company   meant    to  Mat.  Ins,  Co.  66  Mo.  S3,  it  was  held  that 

gaard, against  the  disease  i^  dysentery,  medical  testimony  was  admissible  to  show 

Sow,  a  man  may  have  had  the  dysenterv.  that  "  spitting  of  blood  "  means  in   msd- 

and  been  cured  of  it ;  still  the  office  ghould  ical  language  spitting  of  blood  from  the 

know  of   it;    and,  io.ieed.  that  disonler  Inngf.] 

■nay    have  lieen   mentioned  by  name,  a*         In)  Morrison  i',  Muspratt,  4  Bing.  60; 

being  one  of  a  nature  liliely  to  return.  Everett  v.  Deaborongb,   i   id,  103;  Us- 

All  these  instances  show  that  it  was  not  deoan   i:  DeBbomagh.   B   B.   &   C.  HB;. 

int«nded  to  restrict  the  statement  of  the  Unckman  v.  Femie,  3  M.  &  W.  Mi. 

>  It  is  for  the  tnir  to  say  whether  this  qneetion  is  tmly  answered.  Cnahman  n.  U.  8. 
Im.  Co.  70 S.  Y.  7Si  Scalea  e.  Univeraal  Int. Co.  43 Cal.  983.  —  K. 

684 


)vGoo<^lc 


CH.   ZIX.]  OF  THE  LAV  OF  LIFE   INBUBANCG.  *472 

by  the  insurers  throws  upon  them  much  responsibility  for  any 
in&rmitiea  which  they  could  detect,  we  apprehend  that  this  prin- 
ciple should  apply  at  least  with  equal  force  to  life  policies. 

A  question  is  now  usually  or  always  asked  aa  to  the  habits  of 
the  person,  in  regard  to  the  use  of  intoxicating  liquors.  This 
question  is  variously  phraaed ;  but,  whatever  language  is  used,  it 
mast  he  construed  with  reasonable  reference  to  its  intention,  and 
this  intention  must  be  to  confine  the  insurance  to  persons  who  are 
temperate ;  and  there  must  always  be  a  wide  debatable  ground 
between  temperance  and  total  abstinence,  (p) '  A  negative  an- 
swer to  such  a  question  as.  Have  you  ever  been  subject  to  fits  ? 
would  not  be  falsified  by  having  had  one  fit  But  if  the  question 
were,  Have  you  ever  had  a  fit  ?  a  single  fit  would  falsify  a  nega- 
tive. (^)'  But  even  then,  we  apprehend,  the  materiality  of  the 
fact  would  be  taken  into  consideration ;  that  is,  for  example,  the 
policy  would  not  be  defeated  by  proof  that  the  life-insured,  long 
years  before,  and  when  a  teething  child,  had  a  St. 

There  is  always  a  general  question,  whether  any  facts 
exist* or  have  existed  affecting  health,  other  than  those  *472 
which  have  been  particularly  inquired  of.  It  would  seem 
from  the  cases,  that  this  question  is  held  to  cover  all  facts  what- 
ever, which  might  have  this  character;  and  it  is  a  question  for 
the  jury  whether  the  fact  concealed  was  material,  and  whether  the 
concealment  was  honest  (r)  Thus,  where  a  life-insured  did  not 
state  that  she  was  a  prisoner  for  debt  at  the  time  of  effecting  the 
insurance,  the  materiality  of  the  concealment  was  considered  a 
question  for  the  jury,  (s)  And  in  another  case,  which  would 
seem  to  be  an  extreme  one,  the  plaintiff  was  non-suited,  because 
a  woman  whose  life  was  insured  had  had  a  child  some  years 

(p)  See  Soathcambe  v.  Marrimui,  Cn.  (r)  Lindenan  d.  Deaharongh.  3  Car.  t 

A  H.  SS6 ;  Union  Ins.  Co.  a.  Re<f,  Sfl  Ohio  P.  aS3,  8  B.  ft  C.  BSe ;  Konwoa  c.  Mn*- 

8t.  396 :  McGinley  e.  U.  S.  Ins.  Co.  7  7  S.  pratt,  4  BiBg.  SO ;  Everett  n.  De«1>orongh, 

T.  499.  9  id*  903  j  Ddgliah  v.  Jairle,  3  Mud.  t 

(7)  Chattock  V.  Shave,  I  Moody  tk  R.  G.  343. 

4S8t  World  Ids.  Co.  V.  Scholti,  73  lU.  (1)  Hognenin  v.  Rajlsy,  t  Taunt.  IBS. 
986. 

'  The  jnrj  mint  decide.  Sirick  o.  Home  Ins.  Co.  3  DilloQ,  ISO ;  Mony  d.  Home 
Lu.  Co.  9  R.  I.  34fi ;  John  Hancock  In*.  Co.  u.  Daly,  69  Ind.  6.  A  BJngle  aUack  of 
deliriDm  tiemeiu  will  not  invalidate  a  statement  br  the  aaaDTsd  that  he  i«  a  man  of 
tempemte  habiti,  where  his  habita,  "  in  the  oinal,  ordinary,  and  everv-dnv  rontine 
of  his  life,"  were  cemperaEe.  Inanrance  Co,  r.  Foley.  103  U.  S.  350.  kee  further  m 
to  what  conHtitucea  iateinpenuice,  Tbonuon  o.  Weenu,  9  App,  Csa.  B71 ;  Hartwtll  d. 
Alabaioa  Gold  Life  Ina.  Co.  33  La.  An.  1333 ;  Uuioa  Hat,  Ins  Co,  d.  Reif,  36  Ohio 
St.  997 ;  UaiteJ,  &c.  Soc.  r.  O'Hara,  ISO  Fa.  936. 

•  ItDt  not  if  the  question  wan  whether  he  "  ever  had  "  fits.  .*tn«  In*.  Co.  r.  France, 
M  D.  S.  3SI.  See  Witkiaiioii  o.  Coon.  lui.  Co.  30  la.  Il9i  Alabama  Gold  Life  Ins. 
"     ■       ■»  Ala.  467. 
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before  under  di^raceful  circmn^tances,  and  Uiia  fact  was  not 
stated.  (0  In  another,  a  man  taking  out  a  life  insurance  was 
asked  in  what  relation  the  person  for  whose  benefit  it  was  taken 
out  stood  to  him,  and  answered  "wife."  This  was  untme,  and 
it  avoided  the  policy.  (W)  Even  if  material  facts  arc  mLsre^ve- 
sented,  but  honestly,  and  in  mere  ignorance,  and  the  insurers 
knew  the  truth,  the  policy  is  not  thereby  avoided,  (u)  Nor  is  it 
avoided  by  such  misstatement  of  a  fact,  which,  if  truly  stated, 
would  diminish  the  risk  ;  for  then,  if  the  insurers  are  deceived,  it 
is  to  their  own  advantege.  Nor  is  the  policy  avoided  by  a  mere 
misrepreseatetioQ  relating  to  a  fact  concerning  which  there  is  an 
express  warranty.  (») 

If  the  insurers  defend  on  the  ground  that  the  insured  wag  not 
in  good  health  at  the  time  of  effecting  the  insurance,  the  burden 
is  on  them  to  prove  this,  (w)  If  a  person  insures  the  life  of 
another,  he  is  bound  by  the  misrepresentations  of  that  other, 
although  he  is  himself  ignorant  of  their  falsity,  (x)  But  he  is  not 
bound  by  the  concealment  of  facte  by  the  life-assured,  of  which  he 
himself  is  ignorant,  which  are  not  called  for  by  a  general  or  par- 
ticular question,  unless  the  life-assured  is  his  general  agent  to 
effect  the  policy,  (y)  So  it  would  be  if  the  third  person  is  him- 
self unconscioHs  of  concealing  fact«.  {t) 

it  may  be  added,  that  where  a  proposal  is  made  and  an 
*  473  *  agreement  entered  into  for  a  life  insurance,  and  a  policy 
prepared,  differing  from  the  ^leement,  equity  will  reJieve 
by  reading  the  policy  in  conformity  with  the  agreement  Bnt  this 
relief,  of  course,  would  not  be  given,  if  the  insurers  had  intended 
to  vary  the  agreement,  and  the  policy  was  accepted  by  the  insured 
with  a  knowledge  of  that  variance,  (a) 

C.  —  0/  Sestrictions  and  Mzceptions  in  Life  Paliciea. 

These  may  be  regarded  as  coming  under  the  law  of  warranty. 
Principles  may  be  applied  to  them  analogous  to  those  applied  to 
deviation  under  marine  policies,  the  question  being  whether  there 
is  a  change  of  risk.     There  is,  however,  this  difference.     Devia- 

(0  Edwards  r.  BBrrow,  Ellii,  Inn.  laS.  |»)  Tientonliu.  Co.  n.  Johnson,  4  N.J. 

[x)  Mayoard  ■>.  Rhodes,  S  Dowl.  £  B. 


{II)  Gqniuble  Life  Ins.  Co.  v.  PateTson,     576. 
1  Ga.  338 ;  Hohtbird  d.  Atlantic  Ins.  Co.         ( 


a  DiUon,  166. 

(u)  Cartel  v.  Boehm,  3  Burr.  1910. 

(tij  Haywood  D.  Roclfcers,  (  East,  fi9U;    owt, 
AndsrsoD  v.  Fiugerali,  4  H.  L.  Cas.  4S4,         (i)  Swete  r.  Fairlie,  6  Car.  &  P.  1. 
94  Eng.  L.  &  Eq.  6.  Parte,  B.  (n)  CoUett  s.  MomwHi,  9  Haie,  161,  It 

Eng.  L.  ft  Eq.  171. 
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tioD  is  defined  only  by  the  law  and  usage.  But  these  restrictions 
and  exceptions  are  expressly  and  precisely  stated  in  life  policies. 

The  most  important  of  these  restrictions  or  limitations  apply  to 
place,  the  life-insured  not  being  permitted  to  go  beyond  certain 
limits,  or  to  certain  places,  or  not  to  go  to  them  at  certain  times. 
Although  the  language  used  in  expressing  these  limitations  must 
be  subject  to  a  reasonable,  and  it  may  be  said  a  liberal,  construc- 
tion, positive  departure  from  a  precisely  stated  limitation  has 
been  held  to  avoid  the  policy,  although  an  exact  dompliauce  with 
it  was  impossible,  and  the  departure  from  it  rather  lessened  thaa 
increased  the  risk.  We  give  below  the  leading  cases  on  this 
restriction,  (b) 

•  It  is  very  common  in  practice,  for  insurers  on  applica-  *  474 
tion  to  give  liberty  to  exceed  these  limits,  either  for  a  time 

(h)  la  wing  V.  RMTTey,  5  De  G.  M.  &  wm  w>I*ed  bj  the  met  of  Che  sgeaM  in 

O.  !B£,  £7  Eiig.  L.  &  £4.  140,  Bennett,  nt  receiving  the  premiDiuB  paid  to  them  in 

tho  iuitance  of  Wine,  his  credilvr,  pro-  faith  of  the  poliriea  contiuaing  vaJid  and 

cnred  insnrance  on  hu  own  life,  and  une  effectual  notwithstandiug  the  departnre, 

condition  in  the  policy  waa  thM  "if  Che  and  transmiccing   Cham  to   the  direcCon, 

party  npon  whose   lite   the  innnrance   ii  who    retained    them    withont   objection, 

granled   shall  go   herund   the   limiCa   of  Knigit  Bruct,  L.  J.,  said  :  "  If  the  dirac- 

&Drop«  withont  Che  license  of  the  direo-  Con   represented   by   the  defendant   liad 

Cots,  this  policy  shall   become  void,   the  Chemselvea  person^ly  received   the   pre- 

intiuance  intended  to  be  heiebv  effected  mining   which    Mr.   Ijockwoud    tuid   Mr. 

■hatl  cease,  and  the   money  paid   to   the  Thompson  received  with  the  same  knowl- 

suciety  become  forfeited  to  its  nse."   These  edge  tney  had,  that  ironld  certainly  have 

policiee  were  duly  aaaigned  by  Bennett  to  been  a  waiver  of  the  forfeilnre,  and  tho 

tVing,  and  notice  given  to  Lockwood.  the  defence  would  hare  been  iaeBecCiwl ;    but 

general  agent  of  the  company  al  Bury  St.  they  were  their  agenu  fur  the  purpose  of 

Edmunds,  throngh  whom  the  policies  had  receiving  the  premiums   npon   ■absiBting 

been  effected.    After  Che  assigumeDts.  the  polieies,  —  premiums  paid  to  them  npon 

preminnu  were  resularly  paid  hv  Wiug,  the  faith  of  the  policies  continning  valid 

ur  his  brother  in   tiis   behalf.     In  Jane,  and    effectoal,    notwilhstaniliug    the   de. 

1S3A.  five  years  after  the  effecting  of  the  partore  and  renideiice  at  Canada  of  the 

last  policy,  Bennett  infringed  on  the  con-  person  whose  life  was  insured,  —  a  faith 

dition  of  the  policies  by  going  to  live  ia  in     which    Lockwood.    and    afterwarda 

Canada,  where  he  resided  till  his  death  in  Thompson,    knowingly   acquiesced,    and 

1840.      Iiockwood,  applying  to  Wiug  for  expreeslv    sanctioned.      Tliose    premiam* 

the    premiums  afCerwaiils,   was  informed  having  lieeii,  from    lime  to    time,  trans- 

vf    Bennell's    departnre,    and    being    in.  mitted  to  the  director?,  and  retained  by 

Siired  of  whether  iC  would  he  safe  to  pay  them  without  objection,  1  think,  whether 

e   premiiimB   under   the  circnmsCaucee.  Lockwood  or  Thompson  informed,  or  did 

replied,  that  the  policies  wonld   be  per-  not  inform  them  in  fact,  of  the  true  sUto 

fectly  good  provided  the  preminms  were  of  the  circumstances  in  whitli  the  premi- 

regiUarlj  paid  ;  and  Wing  therenpoo  paid  ums  were  paid  to  thorn,  the  directors  b«. 

them  to  Lockwood,  who  cranamitted  them  came,  and  are,  as  between  tlicmselves  and 

to  the  head  office  of  the  society.    To  the  plaintiffs,   as    mach    bound   an   if   those 

Kucceasor  of  Lockwood,  who  died  in  IMT,  preminms  had  been  paid  hy  the  plaintiff 

Uie   same   inqniries  were  put,   the  same  directly  to  themselves,  they  knowing  at 

reply  was   received,   and   the  premiums  the  time,  on  each  occasion,  the  place  o( 

received    and   Cransmicted   in    the   same  Beimett'a  residence.   1'he  directors  taking 

manner.    There  was  some  evidence  which  the  money,  were  or   are  precluded  from 

tended  to  show,  that   the  officers  of  the  saying  they  received  it  otherwise  than  for 

company    had    incidenrally    become    in-  the  purpose  and  on  Che  faith  Fur  which 

formed  of  Bennett'a  residence  in  Canada,  and  on  which  Mr.  Wing  expressly  paid 

It  was  ktid,  that  whether  the  office  had  it."    See  also  Bonton  v.  Am.  Ini.  Co.  3B 

•xpreas  notice  of  the  forfeiture  or  not,  it  Conn.  US. 
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or  permanently  ;  and  they  are  equally  bound  by  the  liberty 
granted,  whether  they  do  or  do  not  receive  a  further  premium 
therefor,  (c) '  Where  an  agent,  in  disobedience  to  the  rulea  of 
the  company,  permitted  an  insured  to  reside  in  a  prohibited  di^ 
trict,  it  was  held  that  the  insured  was  not  hound  to  know  the 
rules  of  the  company,  although  it  was  a  "  mutual ; "  and  the  com- 
pany was  estopped  to  deny  the  authority  of  the  agent,  (cc)  * 
*  475  Policies  are  sometimes  especially  made  to  cover  *  what 
may  be  called  war  risks,  or  the  risks  of  soldiers  or  ofScere 
in  war ;  ^  or  are  made  to  cover  those  risks  by  liberty  given  on  a 
common  policy. 

(c)  In  HMbswav  v.  Trenton  Ina.  Co.  held,  thai  u   the  defeodantB   knew  tho 

11  Coih,  418,  H  persou  whose  life  ns  in*  ronte  which  the  ioaured  had  j^ne,  and 

rand  hod  permiiaion  given  him  "  to  mftke  ulterwards  receired  the  anniul  preminnu, 

one  voyage  oDt  tud  home  to  C&lifornu,  in  they  htul  waived  their  riglit  to  each  s 

a  flnt-rate  veeael,  round  Cape  Horn  or  by  defence.    In  Tsvloi  t^.  .Etna  Ins.  Co.  13 

Vera  Cruz."     Being  Mken  sick  in  Coll  Gray,  434,  the  policy  pennitt«d   the  in- 

foraia,  he  retnrned  home  by  va;  of  Fa-  Bured  to  pass  between  certain  porta,  "on 

nama  and  Chagrea,  and  soon  after  died.  flrxc-claM  decked   Tenels."    It  was  lielit 

It  waa  held,  that  the  policy  was  thereby  that  the  policy  ytas  tiot  forfeited  by  the 

avoided,  although   at  (he   time    he    left  asanred  going  m  a  steerage  pameu^r  in 

California  there  vraa  no  naually  travelled  auch  veaeeU,  in  the  abeence  of  any  evi- 

ronte  by  way  of  Vera  Cmi,  and  in  hia  dence  to  ghow  that  life  waa  leaa  safe  in 

then  BtaCe  of  health,  a  Tetam  home  br  the  eteersKe.     In  Baldwin  e.  N.  Y.  Ina. 

that  nay  would  have  been  attended  with  Co.  3  Boaw,  530,  permiaaion  wa»  given 

great  riak  and  expense,  and  although  the  the  life-inaured  to  reside  aud   travel  by 

route   taken  was    the  shortest    aud  the  land  or  by  any  of  the  regular  sea  ateam- 

safest  one.    In  Bevin  v.  Conn.  Ina.  Co.  S3  era  in  any  part  of  the  United  !5tate«,  "  to 

Conn.  244,  liberty  was  given  "  to  pass  by  be  north  of^  the  noath  bounds  of  Virginia 

sea  in  decked  vegsels,  from  any  port  in  hy  the  10th  of  July."    The  person  went 

the  United  States  to  and  from  any  port  to  Florida,  and  on  the  Ilth  of  June  waa 

in  North  and  South  America.  Chagrea  ex-  seized  with  aickneas,  and  waa  too  sick  to 

ceptad,  and  to  reside  in  California."    The  travel,  and  died  there  July  20th.    Htld, 

ii.auredwentto  Vera  Cruz,  and  then  acrom  that  the  insurers  were  not  exempt  from 

the  country  to  San  Blaa,  a  distance  of  one  liability.     See  Nolman  b.  Anchor  Aaa.  Co. 

thonsand    miles,  and   thence   by  eea   to  4  C.  8.  (n.  a.)  476. 

San  Franciaco,  where  he  arrived  in  good  [cc]  Walah  v.  JEta%  Ins.  Co.,  HO  Iowa, 

health,  and  died  three  years  afterwards,  133;   Schmidt  t>.  Cbartec  Uak  Ins.  Co.  1 

The  conn  were  not  agreed  on  t)ie  aicact  Mo.  App.  339. 
oonacmction  to  be  pot  on  the  permit,  hot 

1  PermisMon  to  engage  ii 
ttonal  premium  "  requires  an 
Ayer  o.  New  Eng.  Ina,  Co.  Iu9  nuaa.  vtv.  —  n.. 

'  But  forfeiture  will  not  be  waived  bv  acceptance  of  premiDms  in  i^orance  of 
material  facts.  Thus  where  a  relative  ot  the  aasnred,  in  iterance  of  his  death  in 
forbidden  territory,  gave  au  agent  money  for  a  permit,  which  waa  forwarded  to  the 
company,  and  nnt  returned,  it  was  held  that  after  an  offer  by  the  agent  to  return  the 
TDonev  oil  learning  of  the  death,  there  was  no  waiver.  Bennecke  t:  Insurance  Ce. 
103  0,  S.  3S5.  And  generally,  forfeiture  for  any  canne  will  not  be  waived  by  accept- 
ance of  premiuma  in  ignorance  that  the  assured  haa  died.  Mobile  Ijfe  Ins.  Co.  c. 
Fruett  74  Ala.  487;  Lewia  o- Phcenix  Mot.  Ins.  Co.  44  Conn.  72;  Miller  o.  Union, 
ac.  Ins.  Co,  110  III,  108.  Nor  by  anch  acceptance  in  ignorance  of  facta  givinjj  ground 
for  forfeiture,  Insaranca  Co.  d,  Wolff,  Q5  U.  ^.  3Sfl ;  Kobertsun  c,  Mecropoliian  Iia 
Co.  sa  H,  Y,  B4I ;   Rouald  r.  Mutnal  aeserre,  &c.  Assoc.  13S  N,  T.  378 ;  ct,  Tobin  r. 


pteminma  n  received,    Lyon  v,  Ro^ial  Society.  IA3  Masa.  SL.  _. . 

*  That  the  late  civil  war  did  not  put  an  end  to  existing  life  inanrance,  aee  New 
Toik  Ins,  Co.  e.  CloptoQ,  7  Bosh,  179;  Manhattan  Ina.  Co.  v.  Warwick,  20  Gratt.  614; 
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Trades  or  occupations  deemed  extra -hazardous,  as  employment 
about  gunpowder,  or  Bteam-engines,  are  sometimes  enumerated, 
and  either  altogether  prohibited,  or  admitted  upon  an  extra 
premium.^ 

Death  bj  the  hands  of  justice  is  now  excepted  in  all  our  poli- 
cies. Before  this  provision  was  inserted  in  life  policies,  the  quea- 
tioD  came  before  the  courts  whether  this  exception  was  not  made 
by  the  policy  of  the  law ;  and  it  would  seem  to  be  held  that  it  was 
so  prohibited,  (d) '  We  incline  to  think  that  the  same  ruling 
would  be  applied  to  a  loss  of  life  in  cousequence  of  a  duel,  though 
this  is  now  always  one  of  the  express  exceptions. 

A  most  important  exception,  and  one  which  has  created  much 
difficulty,  is  that  of  death  by  suicide,*  The  phraseology  used  is 
sometimes  "  death  by  suicide,"  sometimes  "  death  by  his  own 
hands,"  and  sometimes  "death  by  his  own  act,"  and  probably 
sometimes  by  other  equivalent  words.  The  main  question  mast 
always  be,  whether  any  prohibition  of  this  kind  covers  a  case  of 
death  caused  directly  by  the  act  ot  the  party,  but  unintentionally, 
and   without  knowledge.     We  should  say,  generally,  if  not  uni- 

((/)  Amicable   Societj   c.   Bolland.   4  right  side,  ot  which  wound  be  died  in  ti 

Biigh  (n.  s,),  194 :  Boll&nde  d.  IJisiiejr.  3  few  miuutea,  this  was  hrld  not  lo  come 

Rnsn.  Ch.  351.     Where  a  policy  provided  within  the  cases  excepted  in  a  policy  of 

that  it  should  be  void  il  the  hfe-awared  ininrance  on  his  life,  of  "  death  by  meani 

"ahoold  die  la  the  known  Tiolation  uf  a  of   invasion,    insnrrection.  riot,    or  civil 

law  of  the  Slate,"  it  wM  hid,  that,  to  commotion,  or  of  any  military  or  osarped 

avoid  it,  the  killinff  of  the  tifekeanred.  in  aathurity,  or    by    the  bands  of  JQKtice." 

an  altercation,  most  have  been  jiutiflable  Spmill  t'.  North  Carulioa  [us.  Co.  1  Jonet 

m  excDsabte  homicide,  and  not   merely  (N.  C),  1S6.     Where  the  life-inanred  in 

under  circnmstances  which  would  males  I.onisiuia  attempted  to  collect  a  debt  by 

tlie  slayer  gnilty  of  manslaughler  ouly.  taking  forcible  powieiieion  of  Us  debtors 

Harper  d.  Fliieuix  Ids,  Co.  ISnisso,  109,  goods,  and  was   shot  in    an    altercation 

19  Hisao.  506.     Where  a  slave  refnaed  to  which  followed,  the  policy  was  hM  void, 

surrender  to  patrols,  and,  attempting  his  Bradley  v.  Mntual  Benefit  Life  Ins.  Co.  3 

eacape,  was  shot  by  one  of  them  in  the  Lans.  341. 

Semineac  City  los  Co  fl  Blatcb.  445;  ■  c.  13  Wall.  ISB;  Rands  t>.  New  Tork  Ins. 
Ot>  50  N  Y.  826;  Cohen  u.  New  York  Ins.  Co.  ib.  610;  Hancocit  w.  New  York  Ins. 
(ki.  4  Big  L.  &  A.  Cas.  4BB ;  Martine  v.  International  Ins.  Co.  53  S.  Y.  339  ;  Hamilton 
V.  Mutnal  Ins.  Co.  9  Blalchford,  234 ;  Welts  d.  Coun.  Ins.  Co.  48  N.  Y.  34.  Cnnira, 
Tait  0.  N.  Y.  Ins  Co,  4  Bigelow  Cm.  479;   Worthington  o  Charter  Oak  Ins.  Co.  41 

Conn.  372;  Dillard  v  " — i..f-~~  i —  n_   ..  n^    ,,„.  .i — ij.__i.  i_.  n.  _  i.-._.i 

93  U.  S   34;  Semm 
Gr»tt  536.  —  K. 

1  As  to  statements  by  the  tnuired  in  regard  to  his  occupation,  see  United  Bretb- 
ran  Mat.  Aid  Soc  v.  White,  100  Pa.  13. 

•  Sabmission  to  an  operation  known  to  the  assnred  to  bo  dangeroas  to  lite,  with 
intent  lo  caose  »n  abortion,  without  jnetiSable  medical  reasoIl^  resnlting  in  her  death, 
will  prevent  any  recovery  on  the  ground  of  public  policy.    Hal«h  v.  Mntnal  Ins.  Ca 

*  The  insurer  is  li^>le  for  death  by  cnlclde,  nnlem  the  policy  excepts  death  no 
cused.  Northwestern  Benevolent,  5c.  Assoc,  v.  Wanner,  34  111.  App.  357  ;  Mills  d. 
Hebatock,  M  Minn  3B0;  Darrow  v.  Family  Fund  Soc.  116  N.  Y.  537.  Cmira.  Su- 
preme Commanderv  e.  Ainsworth,  71  Ala.  436,  But  not  if  the  policy  was  effected 
with  the  expectation  of  committing  suicide.     Smith  ».  Nat.  Benefit  Soc,  133  N.  Y.  SS, 
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versally,  that  the  maurers  would  not  be  discharged  by  aoy  act  of 
tiiis  kind.  As  when  for  example,  a  life-insured,  by  his  own  mis- 
take, or  that  of  a  nurse  or  physician,  took  a  wrong  medicine  or  an 
excessive  dose ;  or  pulled  out  a  tooth  and  died  from  the  bleed- 
ing, which  has  sometimes  followed  fatally  from  the  extiac- 
•  476  tion  of  a  tooth ;  or  by  cutting  •  off  a  com,  and  so  produdng 
fatal  inflammation  or  gangrene.  It  cannot  be  supposed 
that  the  insurers  ever  intend  to  exclude  a  death  self-inflicUd  in 
any  such  way,  and  it  might  almost  be  doubted  whether  they  could 
do  eo  by  any  language.' 

A  much  more  difficult  question  arises,  when  death  is  self- 
inflicted  in  a  condition  of  and  because  of  insanity.  The  aa- 
thorities  on  this  subject  are  conflicting.  We  cannot  but  think, 
however,  that  the  law,  especially  if  it  were  construed  by  the  gen- 
eral principles  of  insurance,  would  say,  that  death  by  his  own 
hands  did  not  legally  include  a  death  which  was  self-inflicted,  bat 
not  with  the  concurrence  or  action  of  a  responsible  mind  or  will 
Here,  however,  we  should  say,  that  if  the  exception  expressly 
included  suicide  under  insanity,  this  provision  would  take 
effect  (e) 

|c)  Iq  Borrsdaile  o.  Hanter,  5  Mao.  &  bnt  at  tha  tine  of  committiog  the  act  b« 

G.  639,  the  policy  contained  a  proviio,  that  was  not  capable  of  jodKing  between  right 

jn  CAM  "  the  assured  shoold  die  by  bie  own  and  wronjr."    Zt  wme  kfld  (Tindal.C.J . 

hands,  or  by  the  hands  of  jnBtice,  at  in  dissanting),  that  the  policv  wa>  amided. 

ooDsequence  of  a  duel,"  the  policy  ihunld  as  the  proviso  included  all  acts  of  ini«ii- 

be  void.     The  aasnred  tbrewhimaelf  from  tional  self-deaCrnctiOD.  and  was  not  hm- 

Vauxball  Bridge  into  the  Thamee  and  ited  by  the  accompanying  provisos  ta  act* 

WM  drowned.     In  a  snit  on  the  policy,  of  felonions  auicida. 

f rsibnr,  J.,  instrncted  Che  jarj,  that  "if  In  Clift  v.  Schwabe,  3  C.  B.  437,  which 

the  assared,  by  his  own  act,  intentionally  was     determined      in      the      Excbiqiwr 

destroyed  his  own  life,  and  that  he  was  Chamber,  in  1846,   where  the  coodnwo 

not  only  coDscious  of  the  probable  coQse-  wat  that  the  policy  should  be  vdd  if  Uk 

qnences   of  the    act,  bat    did  it  for  the  life-insured   "shonld   commit  suicide,"  it 

express  purpose   of    destrovire    hiioaelf  was  AtJfi  by  a  majority  of  the  court  (floW. 

Tolontarily.  havine  at  the  time  snfficient  B..  PatttMon.  3.,  Aldermm,  B.,  Parki.  B,) 

mind  to  will  to  destroy  his  own  lite,  the  that  the  terms  of  tlie  condition  included 

case  woald  be  broaeht  within  the  condi-  all  acts  of  voluntary  aelf-deMmction,  and 

tion  of  the  policy.     Bnt  if  he  was  not  in  a  therefore   if  the   life-aMured   voloDiaril' 

ttate  oF  mind  to  know  the  consequences  of  killed  himself,  it  was  imniaWrial  whether 

the  act,  then  it  would  not  come  within  the  he  wasot  was  not   at  the  time  a  reqwa- 

coadition."     The  jury  fonnd  that  the  as  lible   moral   agent,     PvllarJ:,   C.   B.,  sad 

anred    "threw  himself  from   the    bridee  If i^AtMnn,  J.,  dissented.     SoArUalsuia 

with  the  intentiuD  of  destroying  his  life;  Dulanr  ir,  Frofeaaional  Life  Ass.  Co.  15 

t  A  clause  in  a  policy  that  if  the  assured  should  "  die  by  suicide,  felonious  or  otb«P- 
wise,  sane  or  inaane,"  incladea  every  case  of  "  intentional  self-deetmctiiHi,"  but  bM 
aocidental  case«  involving  insured's  negligence  or  careleasnow.  Fierce  r.  Traveler* 
jns,  Co.  34  Wis.  389.  Thus  the  taking  an  overdoee  of  medicine  by  an  insnreJ  ''he 
was  aane,  through  mistake  or  ignorance,  caoHing  death,  will  not  avoid  a  policy,  onta« 
taken  to  destroy  his  life  "volnntarily,  knowingly,  and  intentionally."  Penfold  t.  Lnh 
veraal  Ins  Co.  85  N.  Y.  317.  Sea  abo  Edwarda  o.  Traveler*'  In*.  Co.  so  Fed.  Bfp> 
est  i  Keels  c.  Mut.  Reserve  Fnnd  Assoc.  28  Fed.  Rep.  IBB ;  Northwatfun  Unt  In. 
Co.  n.  Hazelett,  105  lad.  913.  —  K. 
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WHAT  INTEREST   IS   INSUHABLE. 

It  may  be  said  here,  as  in  mariue  and  life  poUciea,  that  any 
le^l  or  equitable  interest  may  be  insured.'     It  is  very  com- 
moa  *  for  creditors  to  iasnre  the  life  of  a  debtor,  aod  for     *  478 
a  debtor  to  insure  his  own  life,  and  make  the  iosurance  pay- 

Bemv.  699.  On  the  oiher  haod  In  New  were  not  liable.  The  opinion  mu  «x- 
York,  iD  ft  c«M  decided  belore  the  above  pressed,  that  if  the  death  was  caused  by 
cases,  it  was  hdd,  that  a  provisiou  in  a  amident,  by  snperior  or  overwhelmiug 
lile  policy,  that  it  is  to  be  deemed  void  in  force,  in  the  maduess  oCdelirium.  or  under 
case  ths  asaured  ■hall  "die  by  his  own  any  combiaatiun  of  circuoistances  from 
haad,"  Imports  a  criminal  act  of  self-des-  which  it  iDiKbt  be  fairly  inferred  that  the 
tmctioD,  and  the  underwriter*  were  lia-  act  of  Hell-oeBtrortiuD  was  not  the  result 
ble,  where  the  assured  drowned  hirewelf  in  of  the  nil)  or  iDtenCion  of  tlie  party,  ad- 
a  fit  of  insanity.  Breasted  a.  Farmers  aptinz  means  to  the  eud,  and  coutemplat- 
LoBB  &  Trust  Company,  i  Hill,  T3.  The  ing  the  physical  nature  and  effects  u(  the 
decision  of  the  Supreme  Court  was  act,  that  it  might  be  justly  held  a  loas  not 
affirmed  in  the  Court  of  Appeals,  but  not  e^tcepted  within  the  meaniug  of  the  pn> 
with  ananimity,  five  judg«8  voting  for  an  viso.  Where  a  condition  of  the  policy  is, 
afflrmance,  and  three  for  a  revenal.  The  that  it  shall  be  void,  if  the  party  "  shall 
opinion  of  the  majority,  delivered  by  tVil-  die  by  his  own  hand  in  or  in  consequence 
lard,  J.,  and  the  diraentiug  opiaiou  of  o[  a  duel,"  it  is  hnid  to.include  the  case 
Gardiner,  J.,  present  the  arj^nments  on  at  suicide  by  swallowing  anenic  ;  and  the 
their  respective  sides,  the  latter  suMuninK  Qrat  part  of  the  clanse  is  to  be  separated 
the  decisions  of  the  English  courts.  4  Seld.  from  the  latter,  as  the  whole  taken  ti>- 
S99.  rrhe  principle  involved  in  this  case  gether  would  lead  to  an  absurdity.  Hart- 
is  qualified  by  the  later  cams  of  Van  man  u.  Keystone  Insurance  Co.  21  Fa. 
Zsndt  D  Mut.  BeneSt  Ins.  Co.  55  N.  Y.  4B8,  and  douper  b.  Masauchnsetts  Ins. 
1S9;  Weed  V.  Hut.  Benefit  Ins.  Co.  70  N.  Co.  103  MsBs.  297.  In  Equitable  Life 
T.  SBl;  Meachamu.  New  York,  &c.  Assoc.  Ins.  Co.  d.  Paterson,  41  Ga.  338.  the  in- 
130N.Y.33T.]  In  Dean  D,  American  Ins,  snred  died  from  laudanum  accidentally 
Co.  4  Allen,  96,  the  policy  provided  that  taken  by  him  when  drunk,  and  the  in- 
it  should  be  void  if  the  assured  should  surer*  were  held.  [See  also  the  following 
"  die  by  his  own  hand,  or  in  consequence  cases  holding  the  insurers  liable  for  death 
of  a  dnel,  or  by  the  hands  of  justice,  at  in  by  suicide  when  the  iniored  owing  to  in- 
the  known  violation  of  any  State,  national,  sanity  did  not  appreciate  the  nature  and 
or  provincial  law."  The  assured  cut  his  effect  of  his  act,  or  was  urged  on  by  un- 
throM  with  a  razor,  and  the  plaintiffs  controllable  impulse.  Accident  Ins,  Co.  o. 
alleged,  thai  the  act  whereby  his  death  Crandal,  130  U.  S.  527;  Life  Assoc,  n 
was  caused  was  the  direct  reaullof  insanity,  Waller,  S7  Ga.  £33;  Blai^kstone  i^.  Standard 
and  that  his  insanity  was  what  is  called  Ins.  Co.  li  Mich.  963  ;  Sciieffer  i,-  National 
suicidal  impression,  impelling  him  to  take  Ins.  Co,  25  Minn.  Ml ;  Schulti  d.  Insnr- 
his  life,  and  that  suicide  was  the  necessary  ance  Co.  40  Ohio  St.  317  ;  Conu,  Mnt.  Ins. 
and  direct  result  of  such' iuaaniiy  or  dis-  Co.  r.  Groom.  86  Fa,  93;  Hathaway  ii. 
ease.     The  court  held  that  the  defendants  National  Ins.  Co.  48  Vt.  335.] 

>  That  an  insarable  interest  is  aeceiBary,  tee  Helmetag's  Adm,  v.  Miller,  76  Ala. 

183 ;  Equitable  Ins.  Co.  o.  Faterson,  41  Oa.  338 ;  Guardian  Mut.  Ins.  Co.  o.  Hogan,  80 
III  35;  Golden  Kule  p.  People,  118  III.  49.3 ;  Amick  w.  Butler.  IH  lud.  578;  Burton  D. 
f^Mm.  Mut.  L.  Ins  Co.  119  Ind.  307  ;  Missouri  Valley  Ins,  Co,  i.  McCrnm,  36  Kan. 
146  ;  Mat,  Benefit  Assoc  v.  Hoyt,  46  Mich.  473 ;  Whitmore  r.  Sonieme  Lodge  Knights, 
Ac  too  Mo.  36 ;  Ruse  v.  Mat.  Beueflt  Ins-  Co,  33  N,  Y.  516  ;  Keystone,  &c.  Assoc  v. 
Horria,  U  5  Pa.  446.  But  see  De  Honge  d.  Elliott,  BS  N.  J.  Kq.  486 ;  Vivas  v.  Knighto 
of  FytJiiaB,  53  H.  J,  L.  455,  469. 
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able  to  a  creditor  for  his  security.  {/)  But  if  the  debt  be  not 
founded  oa  a  legal  couBideration,  it  doei  not  sustain  the  pol- 
icy, (g)  In  a  recent  case,  M.  V.  &  S.  formed  a  copartuersbip,  M. 
&  V.  furnished  the  capital,  and  S.  shared  equally  in  the  profits, 
OQ  account  of  his  skill  in  the  business ;  but  in  lieu  of  capital  on 
the  part  of  S.,  and  as  an  indemnity,  an  insurance  was  effected  on 
his  own  life  by  S.,  and  it  was  agreed  between  the  partners  that 
should  S.  die  during  the  continuance  of  the  partnership,  and  un- 
married, the  benefit  of  the  policy  should  go  to  the  survivors  of 
the  firm.  It  was  held,  that  this  was  not  a  wager  policy.  (A) 
And  a  person  may  effect  insurance  on  his  own  life,  in  the  name  of 
a  creditor,  for  a  sum  beyond  the  amount  of  the  debt,  the  balance 
to  enure  to  his  family,  and  the  policy  will  be  valid  for  the  whole 
amount  insured,  (i) 

Courts  have  given  a  wide  construction  to  the  rule  requiring  in- 
terest.    It  may  now  be  said,  that  wherever  there  is  a  posi- 
'  479    tive  *  and  real  dependence  of   one   person   upon  another, 
the  person  so  dependent  has  an  insurable  interest  in  the 
life  of  the  other.     Thus,  not  only  may  a  wife  insure  the  life  of  her 
husband,  {j) '  but  a  sister  may  insure  the  life  of  a  brother  on  whom 

if)  AndsTBon  v.  Edie,   1T9S,  S  Puk  yeart.   Von   lindenan   d   Deiiborongb,  3 

on  Ins.  (Bth  e<f.)  919.     In  tliU  ca«e.  Lord  C.  &  P.  35S.     So,  the  Krantee   uC  aa  u- 

Kenim,  wid :  "  It  wu  sinKul&r  tbat  tliis  nnity  for  one  or  more  live*  haa  an  iDBn^ 

qDBStioQ  had  never  been  Jirectly  decidnl  aUe  interaat  in  thoae  lives.     Holland  e. 

before;  that  a  creditor  had  certainly  an  I'elham,  1  Cromp.   &,  J.  i'i.     Where  A 

ioterett  in  the  life  of  hiji  debtor,  becAaie  (nmished  fnndi  to  B  to  enable  him  to  go 

the  means  by  which  he  was  tu  be  satisfied  to  Calitoinis,  &nd  it  wv  axreed  that  A 

might  materially  depend  on  it ;  and  that,  shonld   hare  one-half  of  all   the  proflts 

at  all  events,  the  death  most,  in  all  cases,  which  ibnnld  arise  from  gold  diggine  by 

in  mnmr  rlflgree.  lessen  the  tecurity."     See  B,  it  waa  lirid  that  A  had  an  insurmbM  in- 

on  this  case,  in  Ellis  on  Ins.  tereat  in  B's  life,  and  the  policy  was  Ui  be 

_,  creditor  of  ■  Arm  has  been  keid  treated  as  a  valued  one,  and  it  was  not 

to  hare  an  insurable  interest  in  the  life  of  necessary  to  show  that  B  wonld  have  dog 

one  nf  the  partners  thereof,  althongh  the  any  Bold  or  made  any  profit.      Miller  e. 

other  partner  mav  be  entirely  able  to  pa^  Eagle  Life  Ins,  Co.  3  £.  I).  Smith.  166. 

the  debt,  and  the  entaM  of  the  insured  is  See  ^eo  Bevin  o.  Conn.  Ins.  Co.  83  Coon, 

perfertiv  solvent.     Miirmllt.  Trenton  Ins.  344;  Lonmis  v.   Ea^le  Ins.  Co.  6  Gray, 

Co.  10  6uBh.  982.     It  seems  that  the  par-  396  ;  Morreli  v.  Trenton  Ins.  Co,  10  Cn^. 

chaser  of  an  expected  devise  from  the  ex-  383 ;  Mitchell  v.  Union  Ins,  Co.  45  Me.  IM, 

nectant  devisee,  mav  iiisnre  the  life  of  the  (o)  Dwyer  i-.  Edie,  3  l>ark,  Ins.  914, 

testator.     Cook  r.  ('ield,  1&Q.B.460.     A  (A)   Valtonr,  National  Ass.  Co.  Si  Barb, 

trustee  may  insnre  for  the  benefit  of  the  9.  SO  N.  Y.  33.    See  also  Trenton  Ins.  Co. 

tnist.     Tidswellp,  Anfran«tein,l>eake,  151;  v.  Jobuson,  4  N.  3.  5i6. 

Wardu.  Ward.a  Smale  &G.  la.VSSEng.  (i)  American  Ins.  Co.  s.  Hobeitshaw, 

L.  t  Bq.  443.      If  A.  being  indebted  to  8,  36  Fa.  189. 

die,  and  C  agreed  to  pay  the  debt,  by  in-  (j)  Baed  v.    Royal    Exch.    Am.   Cu- 

Btalments,  in  Ave  years,  B  hae  an  inanr-  Feake's  Ad.  Cas.  TO;  St.  John  v.  Avua- 

ableinterMt  in  the' life  of  C,  for  thoae  fire  ican  Ins.  Co,  3  Duer,  439. 

'  A  policv  on  their  joint  lives,  payable  to  the  enTTlTor,  ta  cot  avoided  bj  theii 
divorce  and  a  decree  at  alimonv  to  the  wife.   Conn.  Life  In*.  Co.  v.  Schaefei,  94  U.  S. 
457.    See  Baker  v.  Union  Life  Ins,  Co.  43  N,  Y.  363 ,  Gtunbt  n.  Covenant  Lite  Ins. 
Co.  BO  Mo.  44.  —  K. 
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she  is  dependent  for  anpport  (k)  A.  father  hae  an  insorable 
interest  in  the  life  of  his  minor  child.  (/)  A  olerk  may  iusoie 
the  life  of  one  who  has  promised  to  employ  him  a  certain  number 
of  years ;  bat  not  the  -life  of  one  from  whom  he  has  only  a  promise, 
from  which  lie  may  expect  an  act  of  important  k)ndnees.'(^ 
This  dependence  may  nndoubtedly  exist  witfaont  any  relationship.^ 
And  generally  it  is  said  to  be  enough,  if,  according  to  Uie  ordinary 
course  of  events,  pecnmsoy  loss  Or  diaadrantoge  will  natorally  and 
probably  result  from  the  death  of  the  life-insured.  (?») 

In  England,  insurance  on  the  life  «f  any  person,  or  on  any  other 
event,  wherein  the  person  for  whose  use,  benefit,  or  on  whose  ac- 
count such  policy  is  made,  has  no  inteitist,  is  fmbidden  by  law,  as 
Are  also  all  gaming  or  wagering  contracts,  (n)  In  that  country 
tfae  law  is  now  well  settled,  thaib  the  omtract  of  life  msarance  is 
not  a  contract  of  indemnity,  and  that  although  the  insured  must 
have  an  interest  at  the  time  the  insurance  is  eETeoted,  in  order  to 
eomply  with  tha  statute,  yet  there  is  no  necessity  of  this  interest 
eontinuing  ;'  and  where  a  ereditor  insmes  the  life  of  hie  debtor,  he 
may  recover  the  amount  insured,  although  the  debt  is  paid,  (o) 

(it)  X«rd  r.  Dill,  ISIWw.  118;  Xtu»  Imts  bma  obtktncd  bj  tbe  IilB««arad,  U 

Xi£»  IM.  Co.  V.  FtsDoa,  94  U.  H.  561.  Sae  in  buzt  anothar  panon,  not  intflreaCed  in 

Goodvia  tt.  Mam,  Life  Iiu.  Co.  73  IT.  Y.  Ilia  life,  foand  the  futiila  of  the  premiiimi, 

4S0.  and  inUaded.  when  itw!U]»miarad,  tof(«t 

(/)  Loomi*  B.  Ba^Ie  loa.  Co.  6  Qt±j,  the  benefll;  of  it  bj  ataiKniaent  or  other- 

S96;  Miictell  e.  TJuion  Ins.  Co.  *5  Me.  »iBe,  it  tiw  the  polio/  ol  that  other  pe>- 

KH;  RMetT«  Ina.  Oo.   v.   Kane,  SI   Pa.  ton,  and  roid,  beinganevMion  of  tha'ataK 

IM  ;  Williama  d.  Waah.  Life  Ina.  Co.  31  ate.    A  doabt  wax  expretmeil  on  this  point 

Ik.  fUl.     Contra,  Halfoid  t>.  Kymer,   10  by  the  conrt  in  bane,  bat  no  deciaion  waa 

B.  *  C.  734.  given.     1  H.  &  W.  sa.     Sm  alao  ShiUiiw 

iU)  HabdoD  e.  Weat,  3  B.  &  S.  57S.  v.  Accidental  Death  Ina.  Co.  S  H.  &  N. 

(m)  Hoyt  D.  K.  V.  lu.  Co.  8   Boa*.  -41,  40  Ene.  L.  k  Eq.  469. 
440.  (a)  D^by  b.   India  Aaa.  Co.  IB  C.  B. 

(h)  14  Qeo.  a,  e. '48.    In  Wakiewright  SS5.  38  Ear.  L.  &  Eq.SIS;  lAwcLondon 

V.   BbMd,  1  Mood;  &  R.  481,  Lord  Ab-  Life  Policy  Co.   I  Kaj  k  J.  333.    TheM 

htger,  C.  B.,  inatraeted  the  jary,  that  al.  casta  ovemila  Oodull  v.  Boldero,  9  Eaat, 

Chooi^  tlw  poUcj  on  ila  face  appeand  to  72,  and  other  caaea   irhich  followed  it. 

1  And  nlationahip  nnleaa  accompaaled  with  pecnniar;  Intereat  !■  taanfflcient. 
Helmetar'a  Adio.  r.  Miller,  76  Ala.  183.  187  ;  Gnardian  Mat.  Ina,  Co.  p.  Hogau,  SO  Hi. 
as,  4S;  Kombach  b.  Piedmont,  4c.  Ins.  Co.  3Ma.  An.  S33  ;  Sinjrleton  o.  St.  r.«uis  Mut. 
Im.  Co.  68  Mo.  03,  74;  Whitmore  a.  Snprame  Lodge  KQighta.lbc.  100  Mo.  .16  Contra 
an  Warnock  o.  Davia,  104  U.  S.  775.  779;  Valley,  &c.  Aiaoc  v.  Teewalt.  79  Va.  421. 
BatiMrtain  relationahipe  aatabliah  presamptively  a  pecaniary  interwt,  aa  in  the  caaee 
atatad  in  the  text.  Other  relationahipa  do  not  give  rise  to  thia  preaaioption,  a.  g.,  the 
MlMionahip  of  a  nephew  to  hia  nncla,  Singletoa  o.  St.  Lonia  Mat.  Ina.  66  Mo.  63  :  or 
aunt,  Cowon'a  Appeal,  113  Pa.  438 ;  or  that  of  a  hrother  to  hia  ■brother,  Lewia  v. 
PiMBDix  Mat.  L.  Ina.  Co.  39  Conn.  100 ;  or  that  of  a  granddaughter  to  her  grand- 
iatber.  Barton  b.  Conn.  Mat  L  Ina.  Co,  119  Ind.  307.  For  other  similar  inatanren.  aee 
CoDtinental  Ins.  Co.  n  Volgor,  89  Ind.  573 ;  Rombach  v.  Piedmont,  &c.  Co.  39  La. 
An.  233;  United,  Ac.  MA  Sac  «.  McDonald,  13!  Fa.  324. 

»  CiMadtad  in  note  (ol ;  Rittler  e.  Smith,  "0  Md.  261,365;  Mnt.  Life  In*.  Co.  v. 
Allan,  138  TAam.  M,  S«;  Conon's  Appeal,  113  Fft.  438. 

TOL.  11.  58  698 


)vGoo<^lc 


*480  THE  LAV  OF  CONTBACTS.  [BOOK  m. 

Id  this  country,  wager  cootractA  are  forbiddea  entirely  in  some  of 
our  States,  in  others  on  particuhur  subjects,  and  in  others  not  at 
all  If,  therefore,  the  EngUsh  doctrine  be  assented  to,  that  a  con- 
tract of  life  insurance  is  not  a  contract  of  indemnity,  it  would 
follow,  that  in  those  States  where  wager  contracts  are  not  for- 
bidden at  all,  or  are  not  forbidden  on  the  subject  of  insurance,  no 
interest  need  be  shown,  (p) 
'  If  a  man  obtains  insurance  on  his  own  liie,  ae  the  "assured,"  it 
being  declared  that  the  policy  is  for  the  benefit  of  a  third  party, 
that  party  may  maintain  an  action  on  the  policy  without  proof  of 

interest,  (jtp) 
•480        •  Our  American  policies  now  freqnently  contain  a  clause 

requiring  a  creditor,  who  is  insured  upon  the  life  of  his 
debtor,  to  transfer,  on  payment  of  a  loss,  an  equal  amount  of  the 
debt,  (q) 

A  more  difficalt  question  of  diis  kind  arises  thus.  If  the  life 
of  atlebtor  is  insured  by  his  creditor,  and  the  debtor  dies,  and  the 
insorers  pay  to  the  creditor  that  which  is  equal  to  the  debt,  or  to 
a  part  of  it,  is  this  a  payment  either  total  or  partial  of  the  debt, 
of  which  the  legal  representatives  of  the  debtor  may  take  advan- 
tage, and  to  the  extent  of  the  payment  resist  the  claim  of  the 
creditor  on  them  ?  We  should  say,  that  whether  the  whole  claim 
passed  over  by  subrogation  to  the  insurers  or  not,  such  payment 
would  be  no  defence  whatever  to  a  claim  against  the  represen- 
tatives of  the  debtor,  and  there  is  authority  to  this  efifect  (r) 

See  IS  London  Jnriit.  48fi ;  19  id.  37 ;  39  confirmUory    of   that  cmb,    involred   m 

Loadon  Law  Hag-  SOX.  tDatioeaod  act  a  life  iniuTance.    In  New 

(p)  See  Loomu  u.  Eagle  Ini.  Co.  S  York,  on  the  coutiarr,  it  is  held,  that 

Gray,  396 ;   Miller  v.  Eagle  Idi.  Co.  S  E.  where  a  debtor  procarea  an  iDBnniKe  aa 

D.  Smi^,  368  ;  Trenton  Ids.  Co.  ti.  John-  hia  life  and  M»i|p»  the  poller, the  rightof 

■on,  4  N.  J,  B7e,  decided  in  New  Jeney,  the  amgnee  to  demand  and  enforce  tha 

in  which  State  all  wagen  are  not  contr«l7  atipnlated  payment  ia  no  more  liable  bt 

to  law.   In  Rqm  v.  Mut.  Benefit  Ids.  Co.  IS  donbt  or  dupnte  than  thit  of  an  executor 

Barb.  5S6,  S6I,  it  iu  aaid  :  "  We  think  that  or  adminiMrator.     St.  John  v.  American 

Stic)  the  plaintiff's  application  in  writiog  lui.  Co.  S  Daer,  419. 

or  the  inanrance,  which  was  accepted  by  (pp)  Campbell  e.   New  England   Ina. 

the  defendants,  and  in  which  the  plaintiff  Co.  98  Masa.  38  ;  Lemon  u,  Pbonii  Mat. 

■tated  that  he  had  an  interest  in  the  life  Ins.  Co.  38  Conn.  994  ;  Bloomington  Hnt. 

of  Bngbee  (the  life.insnred),  to  the  faU  Assoc,  f.  Bine,  ItO  HI.   ISi ;    Milnei  v. 

amount  of  the  gam  of  SSOOO,  sufficient  Bowman,   119   Ind.    448;   Whitmore    b. 

proof  of  such  interest  as  between  the  pai^  Snpreine  Lodge  Knights,  &c.  100  Mo.  36; 

ties,  if  any  proof  of  interest  was  necee-  Ulmsted  n.  Kevea,  S5  N.  Y.  593 ;  Hassej 

MU7."     In   Bevin   r.   Conn.   Ins.   Co.  33  b.  Rochester  Soc  109  S.  Y.  fi!3  ;  Scott 

Conn.  344.  there  is  a  ifi'cJuni  to  the  effect  r.     Dickson,    108    Pa.   6 ;    Fairchild    s. 

that  ^e  English  statutes  ate  hnt  declara-  Northeastern    Mnt.   Assoc.   51    Vt.  613; 

tions  of  the  common  law,  and  that  a  life  cf.  Mnt.  Benefit  Assoc,  v.  Hoyt,  «8  Hich. 

policy  is  a  contract  of  indemnitv.     Craig  4T3. 

s.  Mnrntroyd,  4  Yeatea,  169,  cited  in  the  (g)  Cutler  v.  Band,  8  Gush.  89. 

notes  ol  the  American  edition  to  Crodsall  (r)  Humphrey    v.   Arabia,    Lloyd    A 

V.  Boldero,  in  Smith's  Leading  Cases,  u  Ooold's  Cal  temp.  Flnnkett,  318.    Sm 

£94 


)vGoo<^lc 


CH.  ZIX.']  OP  THE  LAW  OP  LIPX  IMSOBANCE.  *  481 

Of  the  opertttion  of  the  receat  rule  upoD  this  qnestion  there  might 
be  some  doubt.  But  if  the  reasou  of  it  were  logically  carried  out, 
it  would  certainly  seem,  that  the  creditor  may  retain,  not  only  the 
whole  payment  which  he  receives  from  the  insurers,  but  the  whole 
of  his  claim  against  the  representatives  of  the  debtor. 

Where  the  death  of  the  life-insured  was  caused  by  a  third  party, 
who  was  a  stranger  to  the  contract,  and  the  insurers  paid  the  loss, 
and  broi^ht  an  action  against  this  third  party,  it  was  held,  that 
the  action  could  not  be  sustained,  on  account  of  the  want  of  any 
privity  between  the  parties. '(>) 

If  a  wife  is  considered  as  a  femt  sole  by  the  law  of  the 
State "  wherein  the  policy  was  made,  and  she  causes  her-  *481 
self  to  be  insured  on  the  life  of  her  husband,  the  policy  is 
entirely  beyond  his  reach,  not  only  so  far  that  he  cannot  transfer 
or  cancel  it,  but  it  cannot  be  impeached  by  proof,  derived  from 
his  own  declarations,  that  his  statements  in  regard  to  his  health, 
made  at  the  time  of  the  insurance,  were  misrepresentations,  (t) 
And  if  a  wife  insures  the  life  of  her  husband,  for  her  own  benefit, 
and  dies  before  the  husband,  the  policy  vests  at  her  death  in  her 
administrator  for  the  benefit  of  her  children,  (tt)  ^  A  policy  of 
lite  insurance  for  the  benefit  of  the  widow  and  child  of  the  insured, 
cannot  be  affected  by  his  wiU.  (^u)' 

also  Henton  v,  BUckwell,  4  Hue,  434 ,  nibiect  to  tba  debts  of  the  hiuband,  it  wh 

Fnme  d  Bnde,  S  De  O.  &  J.  S82 ,   Kddx  iild.   thM  tbii   did  not  prevent  the  hna- 

r  Turner,  L.  R  9  Eg.  Ifi5,  167  ;  Centnl  band,  who  bad  iiuared  his  own  life,  witb- 

Bank  n  Hume,  12B  U.  S.  185,  a09.  oot  raying  (or  whcee  benefit,  from  amgif 

(*}  Conn.  lu.   Co.   v.  N.  Y,   4   Neir  ing  the  policy. 

Bbtod  R.  Co.  Si  Conn.  269 ;  Inninuice  In)  Swan  o.  Snow,  1 1  Allen,  314. 

Co.  V.  Bimme,  99  U.  6.  TM.  (lu)  Gonld  n   Emeruin,  9S  Hue   154. 

(()  Fraternal  Ini,  Co  v.  Applegate,  7  (Thia  caae  waa  decided  nnder  the  Maiia- 

Ohio  State,  232.     In  Ricoo  v.  WilEerma.  chnaetta  atatats.     For  a  collection  of  an- 

3  Sneed,  96S,  where   a  Uatnte  provided  thoritiee  on  natntorj  protection  ot  beoe- 

that  any  hnaband  miziit  effect  inanrance  Sciariea,    Me   Cooke  on  Life   laauraDce, 

on  hii  own  life,  and  the  aame  ahall  in  all  pp.  137-146  ]    See  alao,  aa  to  aMignment. 

case*  ennre  to  the  benefit  of  hit  widow  Knickerbocker,  &c.  Ina  Co.  v.  Weitz,  d9 

and  bein,  without  in  any  mannei  being  Haaa.  1ST. 

>  That,  in  mcb  a  case,  the  intereet  deecends  to  her  beirv,  aee  Hnlaon  v.  Merrtfleld, 
91  Ind.  34.  A  polic/  payable  to  wife  and  children  becomes,  if  there  are  no  cbildrea, 
th«  wife'a  property,  and  she  may  e:tchange  it  for  a  paid-np  policy  even  after  diroTce. 
Pbisnix  Ina.  Co,  i^.  Dnnham,  46  Conn.  79.  If  children  are  not  mentioned,  she  has,  in 
HaaaachnMCta.  an  abaolnta  life  IntereM  aaiignable  by  her  for  hnahand'a  debte.  New. 
comb  r.  Mutoal  Ina.  Co,  9  Ina.  Law  J,  IM>  Wbere  a  wife  inanred  her  huband'a  Ufa 
for  the  benefit  of  herself  and  children,  and  she  and  a  child  died  before  him,  the  lattw 
tearing  a  child,  the  grandchild  took  the  uttereat  of  ica  parent.  Continental  Ina,  Co. 
p.  Palmer,  41  Conn  60  —  K, 

'  In  nuny  States  by  atalnte  a  hiuband'a  insurance  on  his  life  (or  the  benefit  of  hia 
wife  is  protected  from  the  clainia  of  his  creditors,  either  wholly  or  partially. 

Even  whan  no  inch  Btatntee  eniat.  it  has  been  held  titat  the  wife  may  retain  the 

rbole  of  the  proceed*  of  poljciee  on  her  huslMU~"~  '"'"  ~  "  ^ '^'    '    ' 

he  inaorance  waa  effected  and  the  preminms  j 
Central  Bank  i*,  Unme,  116  V.  8.  199.     And  k 
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OS  A89IGKHBHT  AND  'HLUnlFXK. 


Life  poUdes  aie  very  -frequently  vss^ed ;  *  and  many  at«  wtaie 
for  l^e  porpoM  of  uaigament,  to  caisble  the  insured  thereby  to 
give  security  to  his  cs^ditoc,  («)  and  the  assignee  recovers  the 
whole  amount  insured,  and  not  merely  the  consideration  for  the 
assignment,  (v)  Policies  usoally  ccmtain  rales  and  provisions 
respecting  ass^nmeut,  and  tbey  are  binding  on  the  parties  to  the 
contract  If,  therefore,  these  make  an  assignment  of  the  podicy  a 
dischai^  of  the  insurers,  an  .assignment  would  have  this  effect,  (w) 
Notice  and  assent  are  usoally  required  to  give  effect  to  an  assign- 
ment ;  but  any  such  requirement  would  be  construed  the  moce 
strictly  against  the  insurers,  because,  as  has  been  said  by  a 
*  482    oourt,  all  the  Masons  which  reqitiTe  *  the  assent  of  under- 

(>■)  Aihlevv  Ashlejr.S  Stn.  Ch.  140;  tivM,'*  kftudModUM  and  proof  of  dnA, 

GodMU  D.  Webb,  a    Keen,  09;  BMber  v.  nd  «t  tbe  foot  of  tbe  policy  were  tb«ae 

Buti-har,  8  Q.  B.  S63;  N.  Y.  loB.  Co.  i>  words    "N.  B.    If  usigned,  notice  to  be 

Fkck,  3  Md.  341.  eivan  to  the  iximpusj/'it  wu  ktld.  tbu, 

(b)  St.  ,)obD  V.  Arasricau  Ini.  Co.  S  the  proTUion  to  pa;  to  the  " legal  repre- 

Duer,  41S,  3  Kera  31  BeDtatLve,"irAe  deiigDed  to  Bpptjr  toaraiv 

(id)  Id  N^w  York  Idb.  Co.  e.  Tlaclc,  3  vheretbe  party  died  witfaont  having  pre- 

Hd.  341.  by  tbe  ternia  of  a  life  inRnrance  rioiulr  aaaigaed,  and  iraa  not  to  be  con- 

policr,  the  compaoy  aereed  with  "  the  as-  atmed  aa  in  any  aeDBB  limiting  tbe  power 

Hired,  his  execnton.  adminiitratoTR,"  to  of  aaaignment. 
pay  the  amonnt  to  his  "  l^al  repraHants- 


,__ IB  Mid 

U.  S.  Life  Ina.  Co  34  Fed  Rep  770;  Pence  i>.  Makepeace,  6i  Ind.  349  ;  Holmea  v. 
Onraan,  19  N.  Y.  Siipp.  1SI.  See  also  StiKler'a  Ex  v  ScieiRr,  77  Va  163  And  thrno 
•re  al»o  deciaiona  ihut  thecreditora  are  entitled  to  the  whole  proceed  a  of  tie  wilier. 
Fearo  d.  Ward,  80  Ala.  &9S ;  Pullia  v.  Robison,  73  Mo  301  ;  Barry  n.  Eqnilsble  Life 
An.  Soc  59  N  Y  ftBT,  593.  The  atataMa  and  caaea  are  collectod  and  dinctnaed  in 
as  Am.  L  Kev.  185. 

If  a  policy,  originallv  pAvable  to  ttie  hnabuid,  ia  aeeigned  Ui  hia  wile  by  him  when 
ioaolTent,  it  ia  generally  admitted  that  hia  oradiloiB  na,y  aet  the  tranafer  amde  a>d 
•ecnre  the  full  amoont  of  the  policy,  Stokoe  d  Cowan,  39  Beav.  637  :  Praenan  «. 
Pope,  L.  R.  9  Eq  806,  L  R.  5  Ch.  638  ;  Stokea  v.  Coffey,  f 
CuDdift,  11  Bnah,  567;  CatchinjtuE  "     '        "" '"■      "" 

'  An  naaigomeot  of  a  life  pulicv 
intereiit,  haa  lieen  held  iDvalid  in  VV 
Co.  D.  Adama,  SI  Ky.  368;  Michigan.  &c.  Aaaoc  v  Kolfe,  76  Mich.  146;  Steveoe  v. 
Warren,  101  Maaa  &64.  Franklin  Ina  Co.  i-  Sefton.  53  Ind.  380.  Same  v  Haxnud, 
41  Ind.  116;  Guardian  Ina.  Co  v.  Hogan,  80  111.  SA;  Swick  >.  Hume  Ina  Co  a  I^Uon, 
166 ,  Lewia  v  Phonix  Im.  Co.  39  Conn.  100 ;  Siaglecoa  u  St  Lonia  Ina,  Co  66  Mo. 
69,  and  v&lidin  Fitz  Patrick  u.  HaKford  Ina.  Co  S6  Conn.  116;  Martin  o  Stnbbinga, 
136  IlL  387,  403,  Ridler  u  Smith.  TO  Hd.  361 ;  Matnal  Life  loe  Co.  v.  AHan,  1A8 
Maaa.  34;   Murphy  i.  Read.  64   Hiae.  614;  Olmated  v   Keyea,  S&  M.T.  Uta,  fi99.  601; 

Xckel  a.  Reunar.  41  Oliio  81.  ua ;  Clwk  v.  Allen,  11  R.  L  439. 
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initera  to  make  asaignments  of  fire  pcdicies  valid,  do  not  apply  to 
life  policies,  (x) 

la.  life  policies,  them  is  sotDetimes  a  clause  to  tlie  effect,  that 
an  assignment,  duly  notiSed  and  assented  to,  shall  protect  the  as- 
signee against  acts  of  the  insured  which  would  have  discharged  the 
insurers  had  the  policy  remained  in  the  hands  of  the  insured,  (y) 
It  has  been  held,  that  without  each  express  provision,  whatever 
would  be  a  forfeiture  at  the  policy  if  it  remained  in  the  hands  of 
the  insured,  would  operate  equally  after  the  assignment  (z). 

A  delivery  and  deposit  of  the  policy  for  the  purpose  of  an  as- 
signment, would  operate  as  such  without  any  writing,  (a)  But 
indonement  on  the  policy,  with  notice  to  the  insurers,  has  not 
the  effect  of  an  assignment,  so  long  as  the  policy  remains  in  the 
poasessioQ  of  the  insured ;  beoanse  delivery  of  the  policy  is  requi- 
site. (&)'  This,  however,  is  not  necessary,  where  Uie  assignment 
is  by  a  separate  deed,  which  deed  is  delivered,  (e)  And  a  mere 
promise  to  assign,  founded  on  a  valuable  coaaideration,  might  be 
good  against  the  insured,  aad  perhaps  against  his  assignee  in 
bankruptcy,  (d)  Any  such  promise  would  be  strengthened  by 
notice  to  the  insurers,  and  assent  by  them. 

From  some  cases  it  might  be  inferred,  that  life  insurers  have 
no  dsleciitt  pereonarvan,  oi  rather,  that  this  right  has  leaa  furce 

(x)  B«w  York  Ids.  Co.  D.  Fbck,  3  Md.         (c)  FoTt«tqii»  o.   Baniett,  3  Hjln*  & 

841.  K.  3A. 

(*>  Ckiok  v.  Black,  1  Hue,  390;  Hoore         (r^  Tibbittg  v.  Geoige,  S  A.  ft  E.  lOT. 

V.  Woolnj,  4  Ellu  &  B.  243,  3B  E&g.  L.  See  Wi]1i&qu  t>.  Thorp,  2  Sim.  357 ;  Gib- 

ft  Eq  as5.  BOD  B.   Ovetbory,   7   M.  t   W.   557,     It 

(i)  Amicable    Sodetj  v.    Bollaod,   «  is  held   in  Louuiiiii&,  that  one   who  has 

BUgh  {».  H.),  194.  effected  inaDrance  on  hU  life,  maj  aasiga 

(a)  In  n   St/an,  I    Phillips,  Cb.  10& ;  the  policy,  or  a  part  cif  it,  to  a  bona  _fidi 

Cook  V.  Black,  I   Hare.  390;   Moore   d.  creditor;    bnt  each   aKsi|[nment    will  be 

WooIbbj,  t  Kllia  &  B.  343,  2»  EDg.  L.  ft  without  effect  m  to  tbirJ  pereons.  cred- 

Eq.  248;  WelU  v.  Archer,  10   S.  &  R.  itors  of  the  inaared,  where  there  wan  do 

4ia  ;  HvrisoD  u.  McConkey,  1   Md.  Ch.  proof  of  Dotice  to  the  asanreni  before  the 

34;  N    T.  Ins.  Co,  d.  Flack,  a  Md.  341.  death  of  the  aasored,  nor  of  the  acceptance 

The  roIantarT  payment  of  premiaina  on  a  of  the  asBignmant  by  the  CnoBferee  before 

policy  of  life  ineorance,  givea  to  the  payer  that  date,  and  the  imlicv  remained  in  the 
DO  interest   in  the  pnlicy.    Bnrridge  v. 
Bow,  I  Youiige  ft  C.  Cb.  183. 

<£)  Palmei:  e.  Merrill,  B  Cub.  3S9. 


neover  the  fnll  debt  dne  See  Hartford  Jna  Co.  t>,  DiTeoport.  37  » 
•ending  to  tbe  inaurer'a  agent,  with  a  i«queat  to  keep  for  a  pernon  named,  ii  a  good 
deltrery.  Marcne  r,  St,  Loais  Ina,  Co,  &8  N.  Y.  695,  If  a  hnahsod  in  writing  reqbeetB 
hia  wife  to  take  a  policy,  and  promises  it  to  ber  if  ihe  keeps  it  np,  it  ie  a  gani  eqnit*. 
ble  aaaiKEinent.  Kwift  v.  Railway.  Ik.  Ara.  96  111.  309.  Bnt  a  mere  declaration  in  a 
u  made  for  the  penon  to  whom  it  is  addreened,  withont  any 
o  usigDinent.     h  re  Webb,  49  Cal.  Ul.     See  Alletson  v. 

_._.__    Hfl,  —  That  a«  between  creditors  and  a  beneficiary  in  po«- 

n  of  the  policy  the  latter  will  hold  the  funds,  eee  Worthington  ti.  CnrtiB,  I  Ch.  Di 
"  -w  bla  estate,  see  Smedly  v.  Felt,  43  1*.  607.  —  K. 
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with  them  than  with  marine  or  fire  insurers,  If  -thia  be  so,  the 
principal  reason  for  holding  insurers  discharged  b;  an  as- 

*483  signment"  without  their  leave,  in  the  absence  of  all  prori- 
sionB  about  it,  would  not  apply  to  life  policies,  (e) 


SECTION  IV. 

or  TBB  TIKE  WHEN   A  POLTCT  ATTACHES   OB  TESHINATES. 

It  would  seem  that  a  policy  may  take  eflect,  if  the  bargain  be 
completely  made,  although  before  any  delivery  of  it  the  life- 
insured  has  died,  and  delivery  wae  withheld  in  consequence.  It 
need  not  be  added,  that  the  evidenc«  must  be  very  clear,  and  the 
circumstances  very  stroi^,  to  give  effect  to  snch  a  policy.  (/) 

English  life  policies  are  sometimes  made  for  a  short  time, — 
perhaps  a  single  year,  —  with  aright  of  renewal.  In  this  coun- 
try, such  a  provision  is  certainly  not  common.  In  an  English 
case,  where  the  original  insurance  for  a  year  expired  on  the  24tb 
of  February,  and  the  insured  had  the  right  of  renewal  for  another 
year,  and  on  the  following  4th  of  May  he  died,  and  in  ignorance 
of  this  fact  application  for  a  renewal  was  made  by  his  rep- 
*  484   resentatives,  *  and  assented  to  by  the  insurers  on  the  31st 

(<)  See  N.  T.  Ins.  Co.  r.  Fiftck,  3  Md.  comiMiir  agreed  to  take  the  flnt  Tear'i 

341 ;  EUi*  OQ  Life  Idi  993,  553.  preminin  in   an   advertisement   of   their 

(/)  The  niae  of  the   Keatuckf  Mnt.  agencT,  for  eiz  manths,  id  J.'b  ne»Fpaper, 

Ina.  Co.  i>,  Jenke,  9  Port.  (Ind.)  9R,  is  of  at  Lafayette;   and  accordiagly  the  aeeut, 

mach  ipterest  oa  tbii  sabject.     On  the  in  Angust,  1850.  fnmistied  u>  J.  the  adTer- 

STth  of  September,  1890,  Jeake,  of  Lafay-  tiaemeat,    which  «>■    publiahed    ia   the 

ette  Co.,  being  then  in  good  health,  cum-  paper  coDtinDDuelr  thereafter,  m  directed 

pieced   an  application  to  the    KeaCncky  bv  the  agent,  for  sin  monCha.    The  price 

InsaniDce  Company  for  an  insannce  o'f  ol  the  advert isetn eat  fell  abort  ol  the  fltM 

t1.900  on  hie  life,  for  the  benefit  of  his  Tear's   preminin  43   cents.    Thin   irae   a 

wife.    The  compHny's  agent  at  Lafayette  bill  in  chancery  by  J.'a  widow,  praying 

on  that  day  mailed  the  application  to'  the  discovery  of  the  entries  upon  the  com- 

company.    The  application  win  dnly  ap-  pany's  books.  &c.,  and  that  the  original 

proved,  and  a  policy  waa  issued  thereon  application   for   the    ineurance,   and   the 

and   mailed   to  the  agent  on  the  2d  of  original  policy  iesned  thereon,  ehoald  b« 

Octolier,  1850.    It  ininred  the  life  of  J.  in  prodnced.  &c,,  that  an  sccoant  ehonld  be 

the  sum  of  1,500  dollars,  for  five  yean  taken,  &c.,  and  for  general  relief.    And  it 

from   date,  for  the   benefit  of   bis  wife,  was  held,  that  the  contract  of  inennuice 

The  poller  was  received  by  the  agent  on  was,  at  least,  complete  on  the  Sd  of  Octo- 

the  Sth  of  October,  IBMX     Un  the  asth  ber,  1890,  when  J. 'a  application  was  ap- 

September,  1890.  J.  was  taken  sick,  and  proved,  and  the  policy  was  mailed  to  him; 

lingering  onlil  the  4tb  October  following,  and  that  there  was  weighty  authority  that 

di^.    ()□  the  receipt  of  the  policy  [J.  be-  the  acceptance  related  back  to  the  period 

ing  dead).theagent  immediatelv  retamed  when  J.  completed  his  application.     See 

it  by  mail  to  the  company.      While  the  also  Yonge  v.  Equitable  Ins.  Co.  30  Fed. 

tieaty  for  insurance  wns  pending,  and  be-  Kep.  908. 
fore  J.'«  application  was  conipbted,  the  ' 
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of  iiaj,  the  insurers  were  held  liable,  (cf)  In  the  renewed  insur- 
ance DO  time  was  stated  -for  the  beginning  or  Uie  termination  of 
the  policy. 

All  hfe  pohcies  are  of  course  terminated  by  the  death  of  the 
life-insured.  But  it  is  sometimes  difficult  to  determine  the  time 
of  bis  death,  or  whether  he  died  while  it  covered  his  life  or  after 
it  had  expired.  The  burden  of  proof  ia  necessarily  upon  the  rep- 
resentatives of  the  insured,  to  show  that  the  death  occurred  within 
the  policy,  (k)  Undoubtedly,  after  a  certain  period  of  absence 
and  silence,  there  arises,  by  the  common  law  of  England  and  of 
this  country,  a  presumption  of  death  ;  or,  to  speak  more  accurately, 
the  presumption  of  life  ceases.  This  period  is  very  generally  said 
to  be  seven  years ;  (i)  and  this  ia  adopted  in  the  I^islatioa  of 
some  States.  (/)  It  most  remain  tone,  however,  that  when  a 
party  rests  his  case  upon  the  -fact  of  death,  he  must  satisfy  the 
jury  of  that  fact  by  relevant  and  admissible  evidence,  strengthened 
by  whatever  presumptions  the  law  would  make :  and  we  should 
have  no  doubt  that  proof  as  to  the  health  and  strength  or  habits 
of  the  person,  or  his  probable  place,  or  exposure  to  peril,  would 
come  in  as  a  part  of  this  evidence. 

The  presumption  of  life  after  seven  years  of  absence  and 
silence,  *  ceases,  but   it  is  not  replaced  by  a  presumption   *  485 
that  death  occurred  at  any  one  time  more  than  another. 
It  has  been  said  that  the  presumption  of  life  continues  to  the  end 
of  seven  years,  and  then  only  gives  way  to  a  presumption  of  death ; 

(g)  Philaddphia  lAh  Ins.  Co,  d  Amer-  6  East,  85.  Sse  Hancork  f .  Amerietn 
ican  Life  Ini.  Co.  23  Pa.  G5.  The  tecood  Iiu.  Co.  63  Mo.  SB ;  Tisdale  v.  Codil  Ins. 
policy  contained  a  Btatemeat,  that,  If  the  Co  36  la.  170.  DaTie  r.  Brigga,  97  0.  S. 
decluatioD  made  bj  the  tacretarj  at  the  eSS.  Bnt  this  prcanmption  maj  be  re- 
company,  obtainins  the  leinanrance,  was  bntted  bj  cuonter-evideuce,  Hopewell  n. 
false,  the  policj-  ahonld  be  void.  This  De  Rnna,  2  Camp  1 13 ;  or  b;  a  eonfliet- 
declaiatiun  atated,  Cliat  the  secretarr  be-  in^  preBnmption,  The  King  a-  Twyniae, 
lisved  the  age  of  the  tife-insnretl  did  not  S  B.  &  Aid.  386.  This  preaumptian  is 
Biceed  thirty  yeair,  and  that  "he  is  now  jpvallj  strenf^hened,  wheo  the  departnie 
in  good  health  "  This  declaration  wh*  of  an  individaal  waa  fnim  hia  native  place. 
dsied  Hay  31.  See  also  Foster  u.  Mentor  the  seat  of  his  aneeiitors,  anil  the  home  of 
Life  Aw.  Co.  3  Ellis  t  B.  48,  S4  Eng.  L.  his  brothers  and  aisters  and  family  connec- 
t  Eq.  103.  tions;   and  still  farther,  where  it  was  to 

(A|  See  Lockyer  c.  Offley,  1  T.  R.  360,  enter  npon  the  perilous  employment  of  a 

Willa,  3.  aea&rinK  life;  and  when  he  has  not  been 

(0  InLorinKB- Steineman,  1  Met  311,  be«rd  of,  by  those  who  would  be  moat 

Shme.  C.  J.,  uaA:  "The  only  remaining  likely  to  linow  o(   him,  for  apwards  of 

question  is  a  qneation  of   fart  npon  the  thirty   yearn."      See    also    McCartee    v. 

evidence.    It  is  a  well^ettled  role  of  law,  Camel,  1  Barb.  Ch.  493 ;  Smith  c.  Knowl- 

^at   npon  a   penon's  leavinf;  his    n«nal  ton,  11   N.  H.  196;   Cofer  c.  FUmUKan,  I 

borne  and  place  of  reaidence  for  temporary  Kelly,  538.    This   preenmption  does  not 

pnrpoeea  of  btisiness  or  pteasnre,  and  not  arise  where  thn  party,  when  last  beaid 

Ming  heard  of,  or  known  to  be  living,  for  from,  had  a  flxed  and  known  residence  in 

the  term  of  seven  years,  the  presumption  a  foreign  country.     McCartee  n.  Camel, 

of  life  then  ceases,  and  that  of  his  death  tapra ;  Jn  re  Creed,  1  Dmry,  Ch.  333. 
uiaea.    2  Stark.  Ev.  457 ;  Doe  v.  Jeason,         (j)  See  S  N.  Y.  Rev.  Stats.  &  34,  (  6. 
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aod  that  this  is  thaiefoie  a  presumption  of  death  at  the  end 
of  thifl  period,  {k}.  We  tiunk  the  rule  must  be,  that  if  a  plaiatifTs 
case  depends  upon  a  certain  time  within  the  seven  years,  he  must 
moke  out  his  case  by  proof  attaching  to  that  time ;  and  as  Lord 
Benman  has  said,  "  Of  all  the  points  of  titm  the  last  day  is  the 
most  improbable,  and  most  inconsistent  with  tJie  groand  of  pre- 
suming the  fact  of  his  death."  (l) 

By  the  civil  law,  where  two  persons  perish  by  the  same  calam- 
ity, there  are  certain  presamptions,  based  upon  the  age  and  sex  of 
the  parties,  as  to  which  survived  the  other.  But  these  presump- 
tions have  not  been  adopted  in  England  and  this  country,  (m) 

Notice  and  proof  of  the  death  would  be  snfficient  to  establish  a 
claim  on  the  insurers.  And  although  the  insurers  have  a  usage  in 
this  respect,  it  is  not  binding  unless  it  was  known  to  the  insured, 
and  by-laws  respecting  it  can  have  no  effect  unless  they  form  a 
pert  of  Uie  policy.  (») ' 


(jt)  Smii^  r.  Ruowlton,  11  K.  H.  196;  u  nifficiBiit  to  fnmish  prssmnptiom  of 

Bdit  v.  SiiD.  4  Wh&rt.  ISO;   Bradley  v.  BoniTonhip.    SilKck  t>.  Booth,  I  Toniif^ 

Bndle;,  id   173;  Till;  o.  TiUj,  a  Blood,  &  C.  Ch.  131  ;  Cojex.  Leach,  8  Met.  375. 

Cb.  Mb.  And  where  these  farDish  no  decisive  teetji, 

(0  In  KniKbt  n.  Mepean,  S  B.  &  Ad.  the  pnaamption   that  both   died   at  the 

86,  2  H.  &.  W.  8B4,  913.    See  alw  The  tame  time  W  beeo  adopted.    Taylor  v. 

King  B.  Harbome,  3  A.  &  E.  &40 ;  7n  r<  Diplock,  a  PbilUm.  261  ;  Selwyn'i  Can. 

Creed,  1  Drnry,  Ch.  S35.    The  Engliih  3  Hrm.  Ec.  7*8 ;   CoTe  r,  Lewh,  S  Met. 

doctriiM  is  held  in  New  York.    McCattoe  371 ;  Moehring  p.  Mitchell,  1  Barb.  Ch. 

B,  Camel,  I  Barb.  Ch.  461.     See  also  Fat-  264.    Bat  by  this  is  meaDt   probably  no 

tenOD  V.  Black,   Park  on   Ina.  379  («tb  more  than  that,  aa  it  is  irnpotwible  to  ■»; 

ed.) ;  Davie  c.  Brigj^,  S7  U.  S.  6S8,  which  of  two  peraons  died  Qrat,  the  effect 

(m)  See  I  Gretnl.  Ev.  ;  29.  In  Rex  is  the  name  aa  it  they  had  died  loffethei. 
c.  Hay,  1  W.  Bl.  640,  where  a  man.  his  And  then  the  party  on  whom  is  the  bar- 
wife  and  danghCer,  aet  sail  in  a  reasel  den  of  proof,  of  conrne  fails.  Underwood 
which  WM  never  heard  of  afterwards,  aad  v.  Wing,  4  De  G.,  M.  &  G.  633,  31  Eng. 
it  became  important  Co  ascertain  which  L.  &  Eq.  S93;  Wiog  e.  Angiave,  B  H.  L. 
perished  last,  a  compromise  was  effected  Cas.  1S3, 

on  the  recommendalion   of  Lord  Sfani-  (r)  Taylor  r.  .Xtna  Life  Ins.  Co.  13 

Jie/d,  who  said  there  was  no  legal  prio-  Grar,  434.    In  this  case  it  was  held,  that 

cirie  on  which  he  could  decide  the  case,  in  the  absence  of  snch  nsa^  koowti  to 

a  Phillim.  aGS,  n.     See  also  Mason  v.  Ma-  the  insured,  a  physician's  certificate  at  U>e 

son,  1   Meriv.   308.    In   some  rases,  tha  death  was  not  Mi  esaeatjal  part  of  tiie 

comparative  age,  health,  strength,  and  ex-  proof, 
perieaceof  the  parties,  have  been  regarded 

'  Mere  notice,  nuobjeeted  to  before  trial,  is  anffldeat.  Heath  b,  Franklin  Ins.  Co. 
1  Posh.  iS7.     Contra,  O'Reilly  v.  Gnardian  lot.  Co.  60  N.  Y.  169.    Probate  records 

and  inqaests  are  bnc  primi  facte  evidence  of  death.  Mnt.  Beu.  Ins,  Co.  v.  Tisdale,  91 
U.  8.  338 ;  Matnal  Ina.  Co.'d.  Schmidt  (UUo),  S  Am.  L.  Kec  639.  —  K. 
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or  THB   PBEMIUlt 

This  is  usually  paid  in  money,  or  by  a  note  at  oaoe,  if  the  iDSOr' 
gQce  be  for  a  year  or  less.'  If  for  more  than  a  year,  it  is  usu- 
ally payable  annually ;  and  it  ia  common  to  permit  the  annual 
payment  to  be  made  quarterly,  with  interest  from  the  day  when 
the  annual  premium  became  due.  (o)      In  any  case,  unpaid  pre- 

(o)  In  Bnckbse  e.  United  SUtu  Insor-  roren  had  besn  Bnch  aa  to  ninount  to  » 

UKe  Co   18  Barb.  StI,  a  polkj  of  Mlt  ia-  waiver  of  a  literal   compliance  vitb   the 

HaranraFoncained  a  proviflioQ.  that  in  otBO  condition  as  to  punctual   payment;  and 

the  uoarterL}  premiama  ehonld  not  be  paid  that  the  policy,  not  having  lapsed  or  be- 

on  the  days  apscified,  the  policy  ehonld  be  came  void,  did  not  reqaire  renewal  upon 

Toid^  bat  chat  in  such  case  it  might  be  adiielosareof  the  etaM  of  the  iiuared's 

ruiBwad,  at  any  lima,  on  the  prodoctioaof  hMtlth,  vithin  the  meaoing  ot  ibM  coodi- 

■Uiifactory  evidence  ai  to  the  health  at  tion.     Btid,  also,  that  such   waiver  re- 

th»  ineared,  and  payment  at  back  pro.  stored  the  p<dicy  to  the  same  condition 

miama,  &c.    The   preminro   doe  od  the  ia  which  it  woold  ha'e  been  had  the  pre- 

10th  December,  18S1,  wis  not  paid  nntil  minra  been  paid  on  the  precise  day  when 

the  IBth,  when  it  was  received  by  the  in-  It  fell  doe.     In  Rose  v.  Hnt.  Int.  Co.  U6 

■niera.  withont  objection,  and  entered  to  Barb.  6S6,  the  insarance  was  for  liXe  sub- 

the  credit  of  the   policy,  and  a  receipt  ject  to  be  defeated  by  the  non-payment  of 

riren  for  it.    No  evidence  waa  prodaced  the   annoal   premium.     A  proepectna  of 

m  respect  to  the  health  of  the  insured,  the  company  contained  the  clause, '' Eyerr 

and  none  was  required.    The  insured  was,  precantion  ii  taken  to  prevent  a  Forfettnre 

in  fact,  sick  at  the  time,  and  died  on  the  of  the  policy.    A  party  aeElectinK  to  Bet 

,^\.    r .  ,^.^  _.  .v^  j: j._  -1- v: 1 ■ — within  thirty  days 


I9th  Jaooary,  ISM,  of  the  disease  under    tlebisannnat  premium  w , 

which  he  was  then  labonag.    Itappeared  after  It  ia  due,  forfeits  the  interest  ii 

that  it  had  not  beao  the  practice  of  the  policT-''     fi'eU,  that  this  was  a  waivw  w> 

to  exact  prompt  payment  of  the  the  condition  in  the  polii^y,  and  thai,  if 

u.  when  doe  j   hnt  they  had  al-  the  inanred  died  before  the  thirty  dan 

.  iwed  the  Mme  to  lie  over  several  days,  had  expired,  the  party  ia  intertat  mignt 

and  then  accepted  them,  withont  ohjeo-  pay  the  preminm 
tioB.    BM,  that  the  conduct  of  tha  in- 


t" 


1  Any  nanal  mode  of  payment  is  good.  Carrier  v  Continenta]  Int.  Co,  53  N.  H. 
MS:  M  bj  a  note,  if  arcepted  as  payment.  Mowrv  v.  Borne  Ina.  Co.  9  R.  I.  316. 
When  it  ia  provided  that  a  policy  shall  not  take  eSect  until  the  preminm  is  paid,  it 
will  not  laka  effect  nnlil  that  event,  although  all  the  terms  are  agreed  on,  and  policy 
is  wntten,  provided  it  is  not  delivered,  Schwartz  b.  Oermania  Ina.  Co,  18  Minn.  44fl ; 
and  not  even  if  delivered,  unless  snch  wat  the  iiiteotioa  of  the  parties,  Bodine  b.  Kx- 
ehange  Ins.  Co.  51  N.  Y  117.  A.  preminm  baa  been  held  to  be  paid  nhen  it  iit  given 
to  the  insoren'  expresamao,  Whitlev  b.  Piedmont  ia:  Co.  71  K.  C.  480 ..  and  is  then 
at  tha  ioanrers'  risk,  Currier  t>  Continental  Ina.  Co.  53  N.  H.  SaS.  If  a  life  policy  jiro- 
iridaa  that  it  shall  not  lake  effect  until  the  advance  preminm  shall  have  been  paid  during 
the  iatured's  liletime,  the  payment  of  such  premium  by  a  third  parson  without  the 
inaored's  knowledge  befora  his  daath,  ia  of  no  effect,  though  made  with  his  money, 
and  his  administrator  canoot  ratify  snch  an  act.  Whitingv.  Mass.  Ins.  Co.  1S9  Mass. 
ZiO.  If  [he  inBSt«r,  after  tha  completiou  o(  tha  contract,  rsfuaee  to  accept  tha  prs- 
minm  or  deliver  the  policy,  the  inanied  may,  alter  loss,  without  tender  of  the  inter- 
mediate pr«minraa,  recover  a*  if  the  policy  had  isened.  lass  the  preminms.  Shaw  v. 
Rep.  Ina.  Co.  6B  N.  Y.  S8S.  See  Howard  v.  Continental  Ina.  Co.  48  Cal  iii;  Voet  v. 
Anetican  Ins.  Co.  an  Mich.  531 ;  Americap  Ins.  Co.  «.  Klink,  GS  Mo,  7B ,  AuMrican 
Ina.  Co.  v.  Henley,  GO  Ind.  515.  —  K. 
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miums,  whether  notes  h&ve  been  given  or  not,  woilld  be  deducted 
from  a  loss.' 

There  is  a  vei;  great  diversity  among  life  insurance  companies 
in  respect  to  the  payment  of  their  premiums  On  the  one  hand, 
they  desire  to  make  their  premiums  secure,  because  they  consti- 
tute the  fund  OD  which  reaU  the  ability  of  the  insurers  to  pay  for 
their  losses.  On  the  other  hand,  they  desire  to  increase  their 
business,  by  making  the  payments  of  t^e  premium  as  coovenient 
and  agreeable  to  the  insured,  as  they  can  with  safety. 
"  487  *  These  two  purposes  are  obviously  antagonistic ;  and  in- 
surance companies  endeavor  to  reconcile  them  as  best  they 
con.  And  provision  is  often  made  by  paying  part  of  the  premium 
in  money  and  part  in  notes,  (p) '  The  safest  way  for  companies 
is  of  course  to  require  payment  of  the  whole  in  cash  as  soon  as  it 
is  due.  But  this  is  also  the  harshest  way  of  dealing  with  the  in- 
sured. It  is  however  certain  that  every  qualification  of  this  rale 
is,  nearly  to  its  extent  as  a  qualification,  a  diminution  of  the  secur- 
ity  of  the  company.  There  may  be  one  exception  to  this  rule. 
It  is,  when  permission  is  given,  as  it  frequently  is,  to  let  an 
amount  of  premium  remain  as  the  debt  of  the  insured,  not  exceed- 
ing one-third  or  perhaps  one-half  of  the  whole  amount  which  the 
insured  has  previously  paid  in  cash.  For  this  debt  is  secured  by 
the  policy  itself,  and  it  would  be  deducted  from  any  payment  of  a 

( p)  Inmnnca  Co.  o.  Jurla,  31  Codd.  133. 

1  A  coDtrutof  lite  (ninruicewBB  limply  siupeDded  dnriiig  the  mi  of  the  Kebetlimi, 
and  wu  reTiTfld  bji  nrompt  paymeDt  of  premiamB  with  proper  iatennt  oa  the  letam  of 
peBce.  Cohea  n.  New  Yark  Matna]  Ins.  Co.  SO  N.  Y  610,  Siada  v.  New  York  Life 
Im.  Co.  so  N.  Y  62B  Hillvird  v  Mutual  Beueflt  Life  1d«  Co.  6  Vioom,  41S,  wu 
to  the  effect  that  the  Rebellion  did  not  determine  the  obli^Eians  ul  the  defendaiit  on 
a  life  policy,  bat  merely  siupenderl  the  paytnent  of  premmma  by  the  a«snred,  tender 
of  which  at  the  close  of  the  war  wan  snSlcieat.  i.  c  S  Vroom.  444  In  Worthington 
«  Chanec  Oak  Life  loi.  Co.  41  Coun.  37S,  a  divided  coart  held  that  a  policy  of  life 
[nenraoce.  apon  which  no  premiuma  were  paid  dnring  the  continuance  of  the  HiebeUion, 
but  the  whole  ftmoont  of  which  and  inlereit  were  tendered  at  the  close  of  the  war,  re- 
inaiiied  in  force  only  for  the  time  corered  by  the  last  premium  paid,  and  could  uoC  be 
revived  br  snch  tender  at  the  cloee  of  the  war.  See  Cohen  p  New  York  Hntnal  Ini. 
Co.  SONY.eiO;  SandK  v.  New  York  Life  Ins.  Co.  SO  N  Y  6S6;  Uutine  v.  Inter- 
national In*.  Vm.  S3  N.  Y.  339.  —  K. 

>  See  InB  Co.  n.  Dutcher.  9S  U.  S.  aos ;  Northwestern  Inn  Co  c.  Bonner.  SC  Ohio 
St.  SI.  A  policy  terminable  by  failure  to  pay  a  premium  or  oar  preminm  note  irheu 
dne,  is  determined  by  a  failure  to  pay  inch  a  note,  or  any  iUHtaliuent,  and  tbe  interest 
thereon  at  matarity.  Pitt  b.  Berkshire  Inf.  Co.  100  MasH.  SOO ;  Bigeluw  d  State  Life 
An.  ISJ  Maas.  113;  Att'y-Oea,  ».  North  AmeHcan  Ids.  Co.  BON.  Y.  151;  Nednw  r. 
Fkrmen'  Ins.  Co.  43  la.  S4  ;  Lewia  e.  Phnnix  Ins.  Co.  44  Conn.  72 ;  Maaon  c,  Cltiient' 
Ins.  Co.  to  W.  Va.  87i;  Patch  «.  Phaoli  In*.  Co.  44  Vt.  431 ;  Secnritv  Ina.  Co.  t. 
Oober,  SO  Qa.  404  ;  Catoir  e.  American  Ids.  Co.  4  Vroom,  487.  But  the  insnnuce  de- 
clares a  policy  in  snch  a  case  void  by  some  nneqnJTool  act,  Mntnal  In*.  Co.  v.  French, 
90  Ohio  St.  !40  ;  and  if  merely  suspended  dnrinr  non-payment,  any  payment,  though 
the  result  of  a  suit,  will  rerive  tbe  policy.  Amencan  Ins.  Co.  k.  Klink,  63  Ho.  78  ,  but 
without  inch  a  condition,  failure  to  pay  such  a  note  at  maturity  does  not  avoid,  McAl- 
llMwv.  New  England  Mot.  Ins,  Cu.  101  Mass.  SS8.  — K. 
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losa ;  aod  it  may  be  supposed,  where  companies  are  tolerably  well 
coDdacted,  that  any  policy  is  worth  to  them  as  much  as  one-t^uid 
oc  one-half  of  what  they  have  actually  received  upon  it 

If  the  policy  provides,  that  the  risk  shall  terminate  in  case  the 
pieminm  charged  shall  not  be  paid  in  advance  on  or  before  the 
day  at  noon  on  which  the  same  shall  become  due  and  payable,  and 
the  day  of  payment  falls  on  Sunday,  the  premium  is  not  payable 
until  Monday,  although  the  assured  dies  on  Sunday  aftemoon.  {q) 

All  life  policies  contain  a  provision  that  they  shall  expire,  if- 
preminms  are  not  paid  at  the  times  and  in  the  manner  required 
by  their  rules.  Bat  these  reqairements  may  always  be  waived. 
The  reception  of  a  promissory  note  would  certainly  be  a  waiver  i 
and  an  agreement  in  good  faith  between  the  insured  and  au  insur- 
ance agent,  that  the  agent  shall  be  personally  responsible  to  the 
insurers  for  the  premiums,  and  that  the  insured  should  be  the 
debtor  not  of  the  insurers  but  of  their  agent,  has  been  held  to  be 
a  payment  of  the  premiums,  (r)'  Where  an  agent  of  an  insur- 
ance company  was  instructed  that  the  premium  must  be 
'  renewed  within  fifteen  days  from  the  time  of  its  becom-  *  488 
ing  due,  and  that  if  not  paid  within  that  time  notice  must 
be  given,  and  if  not  given  his  account  would  be  debited  for  the 
amount;  and,  accordingly,  in  a  case  where  the  agent  did  not  re- 
ceive the  premium  until  after  the  expiration  of  the  fifteen  days, 
and,  not  having  given  notice  to  the  insurers,  was  debited  with  the 
amount,  and  the  premium  was  marked  on  their  books  as  paid  on 
the  expiration  of  the  fifteen  days,  it  was  held,  that  he  had  no 
authority  to  receive  it  when  he  did,  and  that  the  insurers  were 
not  liable,  (s)     In  another  case,  the  life-insured,  who  had  paid  the 

(7)  Hammond  v.  AmBrtcBn  TnsL  Co.  10         1$)  Acer  «   Feraie,  7  M.  &  W.  151. 

On;, SOS;  T&rlor  n.  GermBuia  Ins.  Co.  3  Bot  *ee  Manila  v.  St.  Louia  Ina.  Co.  SS 

DiUon,  S82.    See  HowUnd  u.  Contineatal  N.  Y.  Mb ;  Dillebei  v.  KDickeibocker  Ina. 

Ins.  Co.  131  Haaa.  499.  Co.  TB  N.  Y.  5fl. 

(r)  Sheldon  v.  Codd.  Ina.  Co.  3S  Conn. 
107 ;  Bonton  i>.  Am.  Ina.  Co.  id.  313. 

^  Sonthem  Ina.  Co.  v.  Booker,  9  HeiakoU,  600,  Contra,  where  the  application  dentM 
the  B^nt'a  right  to  w^ve.  OrMn«  d,  Ljcomiug  Idb.  Co.  91  Fa.  387.  So  if  the  agent 
cndita  a  preminio  and  ia  charged,  it  in  a  waiTst.  Trun  ».  Holland  Ina.  Co.  63  K.  Y. 
998 ,  Union  InB,  Co.  a.  Grant,  6B  Maine.  339.  An  agent  cannot,  liowever,  terire  a 
policT  overdne  br  aatadating  a  receipt,  Homer  v.  Qnardiaa  Int.  Co.  S7  K.  ¥.  478 ;  not 
williailnre  to  ditclaim  an  tf^ot'aact  iu  receiving  an  orerdne  premivni  after  the  inanred'a 
death  and  to  retnm  the  aame  conatitute  awairer,  Baabfc.  north  Amer.  Ina.  Co.  10  Md. 
S78.  Ad  agent  cannot  receive  a  hone  in  payment  of  a  preniinm.  Hoffman  n.  John 
fiiaucock  Ina.  Co.  93  U.  S.  161.  That  the  accejitance  of  note  and  the  giving  of  a 
renewal  receipt  ia  a  complete  payment  of  a jpreminm  on  life  policj,  aee  Michigan  Life 
Ina.  Co.  e.  Bowea.  43  Mich.  19  ;  Tabor  r.  Michigan  Life  Ina.  Co.  Ai  Mich.  334.  Sea 
fnitfaer  Chickering  d.  Globe  Ink.  Co,  116  Maaa.  331 ;  Angell  v.  Hartford  Ina.  Co.  S9 
N.Y.171;  Home  Ina.  Co.  B.  Cnrtia,  33  Mich.403i  Catoii  n.  American  Ina.  Co.  4 
Vrooin,487.— K. 
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premium  for  some  yean,  was  stnick  with  apoplexy  oo  the  day  die 
premium  was  due,  and  died  the  next  day ;  his  represeBtativea  ten- 
dered the  premium  a  few  days  otter,  hut  it  was'  refused,  and  the- 
inaurers  were  held  not  liable  on  the  polioy^  (w) 

Tho  utmost  care  is  always  requisite  od  the  part  of  the  inBured 
to  pay  his  premium  wbsa.  it  is  due ;  and  nwoy  policies  are  avoided 
hy  Diligence  in  this  raspeot.'  It  is  not,  however,  nnuBoal  for 
insuTCTS  to  accept  and  treat  ae  a  regular  paynunt,  a  premium  of- 
fered to  them  a  few  days  after  it  fell  doe,  if  they  are  satisfied  that 
no  change  whatever  in  the  risk  had  ocearred  in  the  mean  time. 
But  this  they  are  not  boand  to  do.  It  is  always  an  indulgence ; 
sod  ought  not  to  be  acted  on  as  a  probability,  becauee  it  is  never  a 
right. 

Policies  sometimes  expressly  allow  a  certain  number  of  days 
for  the  payment  of  the  premium,  after  it  has  fallen  due.  Then,  it 
wou\d  seem  that  such  premium  might  be  paid  within  that  number 
of  days,  hy  the  representatives  of  the  insured,  although  he  had  died 
vrithin  those  days.  (()'  It  would  also  seem,  however,  from  the 
cases,  that  the  language  of  the  policy  on  this  subject  would  prevent 
any  payment  after  the  death  of  the  life-insured  from  sustaining 
the  liability  of  the  insurers,  if  the  policy  indicated  their  intention, 
that  the  payment  must  be  made  by  the  lifs-insared  personally,  and 
therefore  while  living,  (v) 


'  Ths  iDflDrer  ii  boand  to  gire  iiotir«  that  the  pramiam  or  premlDm  not*  h  kbont 
totMcomedue.  if  thu  hu  been  the  aiiMom  and  tubit,  uid  theinaaroit  ha*  relied  ^vou  it 
to  his  preindin,  Ins.  Co.  o.Eftgleaton,  9611.6.973;  Lewia  d.  Pbaaix  Ins.  Co.  44  Coon. 
7!  i  opeciBlly  if  the  Kgent  !■  potified  not  to  call  m  Diaal,  Union  loa.  Co.  v.  Pottker,  33 
Ohio  St.  4SB ;  when  a  notice  is  neceasarf  to  iaform  insured  of  the  amoaot  dae,  Home 
Idb.  Co.  v.  Pierce,  79  III  4!B ;  when  by  change  of  agent  the  insared  is  igooraat  of  place 
of  pajmeat.  Soathern  Ins.  Co.  r.  HcCain.  96  U.  S.  St ;  Bnawell  i-.  Americaa  Ins. 
Co.  75  N.  C.  B.  But  a  pToroiae  of  indulgence  in  the  payment  oF  premiuina  before 
the  iMuiog  of  the  policT  is  of  du  avail.  Union  Iob.  Co.  e.  Mowry,  BB  U.  S.  M4,  In  MeriT 
B.  MaCnal  Ina.  Co.  38  la.  304.  a  failore  of  lite  iosnnuice  company  to  send  as  nena')  n 
notice  of  the  preniiam'e  comiogdae  or  to  send  notice  to  anew  address,  as  infomed,  when 
wont  to  notifybjmail.Hndaconseqaencfaiiareiopaythe  preniinm.waaAt/rfnottowork 
a  lorfeitare  of  the  policy.  Bat  where  a  note  was  accepted  in  lien  oF  the  pajnmnt  of  a 
premium,  the  policy  declaring  forfeiture  on  failure  to  pay  the  preminm  iidditm,  or  a 
sabstltnted  note  at  matnritj,  an  omiaaion  of  the  company  to  give  notice  according  toils 
'□sage,  at  tbe  matnrity  of  the  note,  will  not  preTent  a  forfeiture  for  non-parment. 
Thompson  «.  Ins.  Co.  104  U.  8.  SSS.  See  also  Smith  v.  Nuional  Ina.  Co,  103  Fa.  177, 
ISS.  — K. 

'  Wbereftpolleywut«beTold  nnlsMeach  preroiar 
her  of  days  after  it  fell  dne,  there  was  Md  to  be  no  wi 
mittaken'ststement  of  the  secretary  of  the  compwiy,  made  after  the  time  atJowed  for  hv- 
men*  had  expit«d,  that  tbe  premipm  had  bean  sttendad  to.  Robertson  t.  Uetiopoliaw 
Life  Iiu.  Co.  88  N.  Y.  Ml.  — K. 
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ca.  zix.]  OF  'ms  uv  of  uk:  inscbance.  *486 

Some  life  i&Baraiice  oompaBies  bow  advertise  that  their  policies 
are  noD-forfeitable ;  and  various  provisions  are  iotroduced  in  bjr- 
Ifttrs  or  policies  to  secure  the  payment  of  the  whole  or  a  part  of 
the  sum  insured,  if  any  premiums  are  paid,  altbough  subsequent 
premiums  are  unpaid.'  And  recent  stetntes  of  Massachusetts  and 
BOOM  other  States  provide,  that  after  certain  premiums  have  been 
paid,  if  -no  iDore  are  paid,  there  rtiall  be  no  immediate  foifeituie ; 
but  the  actual  value  of  the  policy  sball  be  estimated,  and  applied 
to  the  payment  of  premiums  until  it  is  ezhausted.* 

losurauce  against  death  or  injury  by  accident  is  now  not  un- 
common, companies  being  formed  expressly  for  this  purpose.  The 
principles  and  rules  of  law  would  be  the  same  in  this  form  of 
iasnrance  as  in  other  forms,  so  far  as  they  are  applicable.  In  one 
case,  at  least,  a  construction  is  given  which  is  quite  liberal  towards 
the  insured.  The  policy  was  against  "any  accident  while  travel- 
ling by  public  or  private  conveyances  for  the  trausportation  of 
passengers."  While  walking  on  a  steamboat  wharf  to  a  railroad 
station,  in  the  course  of  his  journey,  he  fell  and  was  injured. 
The  company  were  held  liable,  (wm  )  * 

ing  V,  UuiBchiuetb  loi.  C<x  139  Han.  acnton  cannoC,  by  a  tsoder  thereof  irilliin 

340.      See  alio  PriCchaid   v.   Marehanla  the  time  allowed  by  the  propoaabi.racovec 

Aw.  Soc  3  C.  B.  (M.  a.)  6S9.     Where  the  on  the  policy.     Matnal  Iiia.  Co.  t>  Bum,  S 

priDt«d  nropoaali  alloir  a  certaia   time  Ga.  US. 

within  Whicn  the  pTeminm  may  be  paid,         (uu)  Northrop  d.  Railway  Panenger'i 

after  It  becomea  doe,  and  they  are  m>t  ABsaiance  Co.  is  N.  Y,  &1S.      Here  tho 

referred  to  in  the  policy  eo  ae  to  become  a  Court  of  Appeals  reversed  the  decision  in 

part.of  the  contract,  the  life-iniared  dying  the  same  case,  — in  3  laoMmg,  ISS. 
after  the  premiom  becomes  dae,  the  «x- 

'  If  snch  a  "  non-forfeitable  "  policy  protidea  for  a  sarrender  of  the  policy,  and  the 
iisaance  of  a  new  one  fur  a  proportionaU  som.tbe  riehle  of  the  insured  do  not  depend 
oa  ancb  a  sarrender.  CbaM  n.  Phteail  Ins.  Co.  67  Me.  85.  Where  a  policy  provides 
that,  on  default  in  the  payment  of  premiama,  the  company  will  pay  as  maiiy  fractiooaJ 
paita  of  the  aom  insured  as  complete  anoiml  pajmeots  hare  been  made  at  the  time  Ot 
such  default,  each  of  such  ananal  premiums  secures  its  proportioaal  part.  North 
WoMem  las  Co.  d.  BonneT,  36  Ohio  St.  bl  ;  Symooils  s.  Nurthwestam  lus  Co,  33  Minn. 
491 :  Mooad  City  Ins.  Cu.  b,  Twiuing,  19  Kan.  4T& ;  and  payment  of  the  prlncipid  of 
any  notes  given  in  part  payment  of  a  premium  is  not  necessary  to  make  ap  snch  a 
"  »>mplete  annual  payment,"  Ohde  v,  Northwestera  Ins  Co.  40  la.  3S7 ;  North 
Western  Ins  Co.  d.  Little,  S6  Ind.  MM;  Hull  v.  Northwestern  Ins  Co.  39  Wis.  397. 
See  Michigan  Ins.  Co.  e.  Bowes,  43  Mich.  19,  Wilmot  v.  Charter  Oak  Idb.  Co.  4S 
C<Hin  4S3  —  K. 

*  In  Msasachnsetts  the  statute  war  held  applicable  to  an  endawment  policy,  where 
the  life-insured  survived  the  term  insured,  and  so  notified  Cbe  compauyf  and  the  value 
of  the  policy  at  the  time  of  failure  to  pay  Che  praminm  was  suBlcient  to  extend  the 
temporary  insuraace  bevond  »ncb  term.  Carter  c.  Jobn  Hancock  Im.  Co.  197  Mass. 
153     See  Goodwin  d  Massachasetts  Ins.  Co.  73  N.  Y.  480,  —  K. 

*  Injuries  from  accident  include  injunes  cansed  intentionally  by  a  third  peieon. 
Supreme  Council  of  Order  of  Chosen  Friends  b  Garrigns.  104  Ind.  133.  So  death 
nnsnd  by  disease  arising  from  an  accident  is  accidental.  Isitt  n.  Railway,  &c.  Ins.  Co. 
SS  Q.  B.  D.  MU.  Nat.  Benefit  Assoc  c  Granmau,  107  Ind.  SS8  Likewise  death 
caused  by  accident,  though  the  accident  would  not  have  happened  but  for  the  diseased 
condition  of  the  insured,  Winspear  «.  Acddaoc  Ins.  Co,  6  Q.  B  1)  49 ,  Lawrence  b. 
Accidental  Ins.  Co.  T  %  B,  D    ^16     And  where  death  wm  caused  by  voluntarily 
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jnmpiDK  from  «  platfonn  foni  or  flv«  teet  higb,  it  wu  held  uridental,  u  the  JDOp 
wu  not  apurentlj'  daogeroiu.  Mat,  Arddent  Araoc  v.  Burv,  131  U.  S.  lOU,  Anil 
eveo  thongri  tbe  BccideoC  wai  CBOsed  bj  the  negligence  of  tbe  iniured,  the  piJk>  ii 
not  thereby  aroided.  ProTident  Ina.  Co.  v.  Jititia,  3S  Md  310  ;  Champliu  i-.  Blil- 
wmy,  &c.  Ini.  Co.  6  Luii.  71 ;  Schneider  v.  Provident  Ins.  Co  i*  Wii.  28.  Bu  Me 
Uorel  V.  Hiu.  VkIIc/  Ini.  Co,  t  Bnsh,  533.  Accidenla  caosed  hy  "  valuntiry  cipo- 
■are  to  nnneceMar/  dftnger"  are,  however,  often  excepted  from  the  riik  snuuM. 
Travelers'  bu.  Cu.  o.  Jonce,  BO  Ga.  Ml ;  Tnule  v.  Travelers'  ha.  Co.  134  Uua.  17i. 
See  also  Nat.  Benefit  Auoc.  v.  Jarksoa,  1 U  III.  533 ;  Bnrkbaid  d.  Travelers'  lu  Cu 
lOi  Fa.  sea-,  Brheiderer  e.  Travclen'  Ids.  Co.  5S  Wis,  13.  Oth«r  ezceplicnii  ud 
eouditioti*  also  freqneutlj  qnslit;  the  UabUil?  of  the  iiuiuar. 
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PART   11. 


•CHAPTER  I.  *491 

CONSTRUCnOH  AND  INTERPKETATION  OP  CONTRA  CTS.  (a) 
Sect.  L  —  General  Purpose  and  Frinciples  of  Coiistruction. 

The  importance  of  a  just  and  ratioQal  construction  of  everj 
contract  and  every  instrument,  is  obvious.  But  th«  importance 
of  having  this  conatmction  regulated  by  law,  guided  always  by 
diutinct  principles,  and  in  this  way  made  uniform  in 
practice,  '  may  not  be  so  obvious,  although  we  think  it  as  *  492 
certain  and  as  great  If  any  one  contract  is  properly 
coasCrued,  justice  is  done  to  the  parties  directly  interested 
therein.  But  the  rectitude,  consistency,  and  aniformity  of  all 
construction  enables  all  parties  to  do  justice  to  themselves. 
For,  then  all  parties,  before  thay  enter  into  contracts,  or  make  or 
accept  instruments,  may  know  the  force  and  cfTect  of  the  words 

(d)  The   ternu  "  iaterpTetslion  "  and  ititutiaiis  of  inperior  aathoritr,  or  where 

"  coDstmctioD  "  ara  lund  mterchauKeably  ve  reaaou  Iraai  Che  aim  or  obiert  of  an 

b]r  writers  Dpon  the  lav.    A  diatinctiua  iaitrnmoDt.  or  detenniueitiapplicatioD  U> 

hM  been   CaKen   batweea    them   by  Dr.  cases  nnfureseeu  and  unprovided  for.   Tbs 

Liebec,  in  his   work   upon   "  Legal  and  docCriDe  of  c/i  prtt  belouj^  Co  comiraction. 

PoliCical   HermeDentica       iDterpreCUion  Kalea   of    interpretaCion    and    constrno- 

■■  defined  by  him  is  "  the  art  of  finding  unt  tion  should  also  be  carefully  diKliaf^aiBhed 

the  true  sense  of  any  form  of  words;  that  from  ridti  of  taw.    See  the  aide  note  uf 

is,  the  sense  which  their  author  intended  ;  Mr.  Preston,  in  hia  edition  of  Sheppard's 

and  of  enahlingothen  toderive  from  them  Touchstone,  p,  68;  also,  per  Parke  and 

tbe  same  idea  which  the  anchor  intended  Rolfe,   BB.,  in    Keightley   o.  WaCsoD,  3 

tOconTey,"    On  theoCher  hand, "construe-  Exdi,  7l6,qnotedaii((,volTl,  pp."  17,"18. 

(ion  is  the  drawing  of  coDcloMona  respect-  It  is  to  be  observed,  slso,  "  that  when  a 

big  subject*  Chat  lie   beyond  the  direct  general  principle  for  the  coostruction  of 

expresiion  of  thetext,— conclusions  which  an  instrument  is  laid  down,  the  court  will 

are  in  the  spirit,  though  not  within  the  let-  not  be  reitrained  from  making  their  own 

tei  of  the  text  "    See  "Legal  and  Foliti-  application  of  that  principle,  because  there 

cal  Hemienent{cs,"ch.  I,  sec.  8  ;  ch.  3,sec.  are  cases  in  which  it  may  have  been  ap 

2;  ch.  4  and  ch.  S.    /nrtrurefo'ion  properly  plied  in  a  different  manner."    Pet  fiord 

precedes   constmctian,  bat   it   does    not  KIdnn,  C.  J,,  in  Browning  v.  Wright,  S  B. 

go  beyond  the  wricteu  text.    Ccaittructioii  k  P.  Si,    And   see,  to  the  same  effect, 

lakM  place,  where  texts  to  be  interpreted  the  remarks  of  Lord  Keni/on,  in  Walpole 

mkI  conMnwd,  are  to  be  reconcilad  wich  v.  Cholmondeley,  7  T.  R.  148. 
the  nke  of  law,  or  wich  compacCt  or  con- 
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they  employ,  of  the  precautioua  they  use,  and  of  the  provisions 
which  they  make  in  their  own  behalf,  or  permit  to  be  made  by 
other  parties. 

It  is  obvious,  that  this  consistency  and  uniformity  of  construc- 
tion can  exist  only  so  far  as  construction  is  governed  by  fixed 
principles,  or,  ia  other  words,  is  matter  of  Jaw.  And  hence 
arises  the  very  first  rule;  which  ia,  that  what  a  contract  means 
is  a  question  of  law.  It  is  the- court,  therefore,  that  determines 
the  construction  of  a  contract.  They  do  not  state  the  rules  and 
principles  of  law  by  which  the  jury  are  to  be  bound  in  construing 
the  language  which  the  parties  have  used,  and  then  direct  the 
jury  to  apply  them  at  their  discretion  to  the  question  of  con- 
struction; nor  do  they  refer  to  these  rules,  unless  they  think 
proper  to  do  so  for  the  purpose  of  illustrating  and  explaining 
their  own  decision.  But  they  give  to  the  jury,  as  matter  of  law, 
what  the  legal  construction  of  the  contract  is,  and  this  the  jury 
are  bound  absolutely  to  taka  (b)  ^ 

{h)  "  The  conKructioD  at  kllwriUCD  ID-  Mch  other.    The  qasation  whethsr  thei« 

■tnimeiitslieloDgit  to  the  court  alone,»boN  was  a  lufflcient  acceptance,  wa«  a  qnestioD 

dutj  it  is  to  conMmeall  anch  iiJBtramsDta,  to  be  determined   by  Che  court,  npoa  ■ 

aa  looD  as  the  true  meanidr  of  the  wortli  proper  constractioo  o[  tbe  lett€t*.      Aim! 

in  which  they  are  couuhedi  and  the  Bar-  Parlce,  B.,  said  :   ''  Tbe  law  I  take  to  be 

ronndiDK  circniniCaDces,  it  any,  have  baen  thia,  —  that  it  is  the  duty  of  the  court  to 

ucertained,  as  facta  by  the  jury ;  and  it  ia  conatrae  all  written  instmnienta ;  if  then 

the  duty  of  tbe  jury  to  take  the  conaCruo-  are  peculiar  expreaaiuna  oaed  in  it,  which 

tiun  from  the  niurt,  either  abaolntely,  if  have,  in   particular   plarea  or  traded,  a 

there  be  no  wonU  tu  be  couRtmed  as  words  known  meHoiug  aUarnad  u>  them,  it  in  for 

of  an  or  phraxes  used  in  commerce,  and  the  jury  to  sajr  what  the  meaning  uf  these 

no  sarronndinK  circumstanrea  lo  be  ascer-  expreaeioDS  waa.  bat  for  the  court  to  decide 

tained  ;  or  conditionally,  when  those  worda  what  the  meiming  of  the  contract  waa. 

or  circomatances  are  neceasarily  referred  It  waa  right,  tberefnre.  to  leave  it  to  the 

to  them.     [Inlesa  thi.*  were  no,  tliere  would  jury  to  say  whether  there  wiu  a  peculiar 

be  uo  certainty  in  the  law ;  for  a  miacon'  tneauing  attached  tu  the  word  'Jint '  in  the 

ttructioD  by  thecoartistheproper  auliiect,  corn  market;  and  the  jury  bavin);  fuund 

by  means  of  a  bill  of  exceptionf,  of  re-  what  it  waa,  tbe  question,  whether  there 

dress  in  a  Court  uf  Rrror;  bat  a  miscon-  was  a  complete  acceptance  hy  the  written 

•traction  hv  the  jury  cannot  be  set  rixht  docamenta  is  a  question  for  the  judn." 

U  all  effectually.^     Per  Farke,  B..  in  Neil  See  Perth  Ambur  Man.  Co.  f.  Condit.  I 

■on  D.  Harford,  8  M.  &.  W.  ROfi,  8S3.     In  N.  J.  659 ;  Roseri  r.  Colt,  id.  T04  :  Bt«wn 

Hutchison  >'.  Buwker.  9  M.  &  W.  S.^,  an  >■.  Hntton,  9  (red  319 ;   Wason  n.  Rowe. 

offer  hail   been  made  by  letter  to  sell  a  le  Vt.  M5;  Eaton  c.  Rmith.  30  ?ick.  150; 

quantity  of  "good  harlev."    The  letter  in  HiCcheu  p.  Groom,  5  C.  B.  515:  Morrell  e. 

reply,  after  statinz  the  u'ffer,  contained  the  Frith,  3  M.  &  W.  i03  ;  Brown  n.  Urlaad, 

following :  "  uf  which  offer  we  accept,  ex-  36  Me,  376  ;  Begg  r.  Fo^be^  C.  B.  l8iS, 

pecting   von  n-il]   give  Ui  fin'  barley  and  30  Kng.  L.  &   Kq.  508;   Rspp  r.  Rapp.  E 

{Fooit  weight."    It  wasWd,  thatalihongh  I'a.  45.    The   case   of  LloyiT  r.  Mannd. 

the  jury  might  find  the  mercantile  mean-  3  T.  R.  TGO,  aeems  mnlrn.  but  that  case 

laga  of  "  good  "  and  "  fine."  as  applied  to  waa  sabatantially  overruleil  in  Morrell  n. 

barley,  yet  they  coulit  not  go  further,  and  Frith,  3  U.  &,  W.  402.  "  If  1  am  called  on 

find  that  the  pariiea  did  not  understand  to  give  an  opinion,"  said /'uria.B.,"  I  thiak 


.  _ . _  ..  coDttkct,  anleM  there  is  something  pecnliar  to  the  wtirda, 

W  reason  of  the  cnstom  of  the  trade  to  which  the  contract  reiuea,  ia  for  the  coorc 
FerLoid  Cairm,  C,iu  Bowet  c  Shtud,  2  App.  Caa.  US.  — IL 
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•  An  apparent  exception  occurs  not  uDfrequently,  where  *  493 
unusual,  or  techuical,  or  official  words  are  used,  and  their 
meaDing  is  to  be  gathered  from  experts,  or  from  those  acquainted 
with  the  particular  art  to  which  these  words  refer,  or  from 
authoritative  definitions.  The  evidence  on  this  point  may  be 
conflicting;  and  then  it  presents  a  question  for  the  jury.  But 
the  question  is  rather  analogous  to  that  presented  by  words 
obscurely  written  or  half  erased,  and  which  may  he  read  in  more 
than  one  way.  la  all  such  cases,  it  is  a  question  of  fact  for  the 
jury,  what  is  the  word  used,  or  what  is  its  specific  meaning  in 
this  contract;  and  it  is  a  question  of  law,  what  effect  this  word 
used  with  this  meaning  has  upon  the  construction  of  the  con- 
tract, {c) '  And  whenever  the  words  are  of  doubtful  meaning  the 
practical  interpretation  of  the  parties  has  much  weight  (cc) 

•  The  principles  of  construction  are  much  the  same  at    •  494 
law   and   in   equity.  (<^     Indeed,  these   principles   are  of 
necessity  very  similar,  whether  applied  to  simple  contracts,   to 
deeds,  or  to  statutes.     There  are    differences,  but   in   all   these 

th«  case  of  Lloyd  v,  Msaad  is  not  law."  —  it  is  proper  to  receive  svidence  of  luage, 

Where  the  eTidence  of  a  cootrnct  consiBtii  to  explaiD  nnd  illiutntte  it,  and  that  evj. 

in  part  of  written  evidence,  and  in  part  of  denre  is  to  be  considered   tiv  the  jurj  ; 

<yr*\  commniiiratioDa.  or  other  DDwritteu  and  the  province  of  the  court  will  then 

evidence,  it  is  left  to  the  jnry  to  determine  be,  to  IniitrDct  the  jarv  what  will  he  the 

npon  the  whole  evidence  whit  the  contract  legal  eftaet  of  the  contract  or  instrnment, 

in.     Edwardi  v.   Gold«mith.   16   Pa.   43;  ai   thev  ihnll   8nd  the  meaning  of   the 

Bomeialer  n,  Dobeon,  9  Whart.  39S;  Mor-  word,  modified  or  explained  bj  the  usage, 

(ell  V.  Frith,  3  M.  &  W.  404,  per  Lord  Bat  when  do  new  word  is  lued,  or  when 

Abinger.  —  la  the  cMe  of  libel,  the  mean-  an  old  word,  havinf;  an  established  place 

log  of  the  document  forma  part  of  the  in-  in  the  lanpiage,  is  not  apparentlj  used  in 

tentiOQ  of  the  parties,  and  as  anch  intention  any  new,  technical,  or  peculiar  sense,  it  is 

!■  a  queatioD  for  the  jury,  the  document  is  the  province  of   the  court  to  pnt  a  con- 

anbmittod  to  them,  the  judge  giving  the  stmction  upon  the  written  contracts  and 

lenl  definition  of  the  offeuce.     Parmiter  agreemenls  of    parties,  according  to  the 

IT.  (^onpland,  6  M.  &  W,  108 ;  per  Farter,  established  nse  of  laugnnge,  at  applied  to 

C.  J.,  i^n  Pierce  u.  The  Stale,  13  N.  H.  536,  the   subject-matter,  anil  modified  by  the 


963;  t .,.,,.,. ., ,„» B 

3  M,  &  W.  402.  —  So  on  a  prosecntjon  tor  itances."    Per  Shmo,  C.  J.,  in   Eaton  o. 

■ending  a  threatening  letter,  the  jury  will,  Smith,  SO  Pick.   IBO;    Brown  r.  Orland, 

upon   examiaation   of   the   paper,  Hecide  36  Me.  376;   Burnham  d.  Allen,  1  Gray, 

Whether  it  contaiiii  a  menace.    Rex  v.  49B.    And  see  preceding  note. 
Girdwood,  a  East,  P.  C.  Iiao,  1  I*»ch'i         (re)  Chicago  b,  Sheldon,  9  Wall.  50. 
Crown  Cases.  169.  id)  3  Bl.  Com.  434 ;    t    Foub,  on  Kq. 

(c)  "When  a  new  and  nnnsual  word  147,  n.   [h);    Hotham  c.  East  India  Co. 

b  naed  in  a  contract,  oi  when  a  word  a  1  Doug.  ST7  ;   Doe  d.  Long  v.  Lnming,  S 

naed  in  a  technical  or  peculiar  sense,  aa  Hurr,  1  lOS ;    Raton  c.  Lvon,  3  Ves.  693  ; 

Applicable  to  an,v  trade  or  branch  o[  besi-  Ball  v.  Storie,  t  Simons  &  S.  110, 
oeaa,  or  to  any  particular  class  of  people, 

'  Where  the  flgnres  "  ISO  "  were  on  the  marnn  of  a  DOte.  and  it  was  uncertain 
whether  the  writing  on  it*  face  indicated  fifty  or  sixty  dollan,  the  court,  on  oral  evi- 
dence, left  it  to  the  jury  to  decide  the  actual  amount  intended,  Paine  u.  Kitigold,  43 
Mich.  341 ;  and  where  one  party  mid,  "  Go  on  and  cnltivate  my  farm  and  raise  crops, 
•nd  I  will  do  what  ii  right  by  yon,"  the  jnry  and  not  the  court  must  determine  whether 
or  not  the  remark  rcKni  to  making  payments  as  claimed  by  the  one  ao  directed, 
McKeiuie  v.  Sykes,  47  Mich.  S94,     See  also  Gibba  v  Qilead  Soc.  38  Conn.  1S3,—  K. 

611 


)vGoO'^lc 


•  495  THE  Ulw  of  coNTaAcra.  [p4Bt  n. 

cases  the  end  is  tha  same ;  and  that  is  tbe  discovery  of  the  true 
meaning  of  the  words  used.  So  too,  whether  the  instrument  to 
be  construed  has  a  seal  oi  not,  the  same  rules  and  principles  of 
coBStruction  will  be  applied  to  it.(«) 


OP  THK   EFFECT  OF   INTEHTIOIt. 

The  first  point  is,  to  ascertain  what  the  parties  themselves 
meant  and  understood.  But,  however  important  this  inquiry 
may  be,  it  is  often  insufficient  to  decide  the  whole  question. 
The  rule  of  law  is  not  that  the  court  will  always  constrne  a  con- 
tract to  mean  that  which  the  parties  to  it  meant ;  but  rather  that 
the  court  will  give  to  the  contract  the  construction  which  will 
bring  it  as  near  to  the  actual  meaning  of  the  paruies  as  the  words 
they  saw  fit  to  employ,  when  properly  construed,  and  the  rules 
of  law  will  permit  In  other  words,  courts  cannot  adopt  a  con- 
struction of  any  legal  instrument   which  shall  do   violence  to 

the  rules  of  language,  or  to  the  rules  of  law,  {/)  Words 
*  495   *  must  not  be  forced  away  from  their  proper  signification 

to  one  entirely  different,  although  it  might  be  obvious 
that  the  words  used,  either  through  ignorance  or  inadvertence, 
expressed  a  very  diSerent  meaning  from  that  intended.  Thus, 
if  a  contract  spoke  of  "  horses, "  it  would  not  be  possible  for  a 
court  to  read  this  word  "  oxen,  *  although  it  might  be  made 
certain  by  extrinsic  evidence  that   it   was   so   intended,  (j)     So 


(e)  "The  same  intenbioii  TUtut  be  col-  Ihs  donbtfnl  wards  of  tbe  dead  as  will 

lected  from  the  Bame  wdhIb  ot  •  cootnct  beM  uianer  the  inteDtion   nf  the  parties, 

in  writiug,  whether  with   or  wichoat   ■  and  reject  that  coDstmctTon  whir'h  mani- 

■eal  "     i*er  Lord  ElUnboroaak,  in  Seddoo  feetiv  tends  to  OTertnrn  and  destroT  it.     I 

D.   Senate,   13    Kast,    7-1 ;     Rcibenwiii    v.  admit,  that,  thonj^h  the  intent  tif  the  par- 

FreiK'h,  4   East,   130,  135  ;    per  Tindal,  ties  be  never  bo  cJear,  it  canntd  take  place 

C,  J.,  in  Harcrave  c.  Smee.  3  Moore  &  P.  contrary  to  the  rulre  of  law.  nor  can  ve 

i'il  :    per  SHaw,  C.  J.,  in  Kane  i'.  Hood,  pat  words  in  a  deed  which  are  not  there, 

13  Pick.  iS2.  nor  pal  a  ronBtmi'tioo  on  the  worde  ot  a 

ift  "  Whenever,"   savi    tfiOej,  C.   J.,  deed  directly  contrary  to  the  plain  Bonse 

in  Parkhnrst  v.  Smith,  Willei,  33S,  "  it  in  of  them." 

neceBsary  to  f^ive  an  opiDion  npoo  the  M  Thie  ii  a  rnle  which  iihoQld  be  con- 
doubtful  words  of  a  deed,  the  flnt  thing  ^tantty  borne  in  mind  in  puttini;  a  con- 
we  oa^ht  to  inquire  into  is,  What  was  the  straction  upon  any  lenl  inetrament.  It 
inleuliou  of  the  parties?  If  the  intent  is  admirahly  expounded  by  I»rd  Chief 
be  an  doubttal  as  the  words,  it  will  be  of  Baron  E^.  id  the  opinion  delivered  hy 
DO  aasiscanee  at  all.  Bat  if  Che  iaient  of  him  before  the  House  of  Lords  in  the  );[«» 
the  parties  be  plain  and  clear,  we  ouf;ht  case  of  Gibson  n  Minet,  1  M.  HI  569,614. 
if  poaaible  to  pnC  such  a  constniLtioa  on  One  o(  the  queition*  ^tated  in  tbaC  case 
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if  parties  used  in  *  a  contract  techsical  wotiIb  of  the  law-   *  496 
merchant,  aach  as  average,  oi  agio,  or  grace ;  these  words 
could  not  be  wrested  from  their  customar;  and  established  mean- 
ing, on  the  ground  that  the  parties  used  them  in  a  senae  which 

WM,  whether  >  bill  of  exchanCB  dnwn,  npoo  the   irordi  ol  hii  deed,  whicb  hu 

K]>Kbla  to  a  flctitioiu  pavee,  and  porpon-  Kcrdt  will  bear.  So  a  deed  importiaK  • 
;  to  b«  by  him  indorsed,  conld  be  con-  giaut  of  an  interaat  by  two,  ooe  entitled  in 
■traed  ■■  a  bill  payable  to  bearei.  A  poaaeMion,  the  other  in  levenion,  ii,  in 
majority  of  the  jadgea  who  delivered  conbideratiuo  of  law,  the  gnuit  of  the  firm 
opinions,  argued  in  favor  of  snch  a  coo-  and  thecuaflrnutllonof  theseconil.  Why' 
•traction,  and  arved,  among  other  tiga-  The  deed  importi  to  bethe^rantof  aprca- 
mentB,  the  case  of  deeds  of  fODveyani'e,  ent  estate  by  both,  and  it  a  the  Apparent 
which  are  frequently  made  to  operate  in  a  intent  uf  both  that  the  grantee  ehaU  have 
manner  different  from  what  the  partiea  the  eatate  »a  granted  ;  bat  the  deed  o(  the 
intended.  Bnt  the  learned  Chief  Baron  latter  having  no  present  interest  to  operate 
delivered  a  very  powerfnl  opinion  against  upon  as  a  grant,  nothing  can  pass  by  it  at 
adopting  the  constmction  in  qneetion.  a  grant  Bnt  this  party  has  a  Future  in- 
After  noticing  the  argument  derived  [rum  tereat  lu  the  sabject,  out  of  which  he  ma; 
deedaof  conveyance,  and  urgingthatthere  make  good  to  the  gmntee  the  estate 
was  no  analogy  between  them  and  bills  of  granted  to  him  by  the  first  grantor.  This 
exchange,  he  continued  i  "  Bnt  let  il  be  is  to  be  done  by  a  particular  species  of 
aappoaed.  for  tlie  sake  of  the  argument,  conveyance,  called  a  confirmation.  The 
that  there  may  be  some  analogy  between  worde  which  are  used  in  this  deed,  in  their 
deeds  and  bilU  of  exchange  ;  lask,  What  strict  lechuicnl  sense,  are  words  of  con- 
are  the  instancee  iu  which  construction  flnnatiun  as  much  as  they  are  words  of 
•nd  interpretation  have  taken  so  great  a  grant.  In  the  mouth  of  this  party  the  law 
liberty  with  deeds,  as  to  afford  an  argn-  says,  that  they  ate  words  of  conBrmation. 
ment  by  analogy  for  construing  in  this  and  shall  enure  as  words  of  confirmation, 
case  a  bill  drawn  payable  to  order  to  be  in  order  to  give  effect  to  hia  deed,  ul  ru 
a  bill  drawn  payable  to  bearer  1  llie  io'  niagit  mleat  quain  perfal.  Here  again 
Kaacea  which  had  occdrred  tome,  an  likely  the  conatmction  which*  the  law  puts  upon 
to  be  insisted  upon,  do  in  my  apprehension  the  words  of  the  deed  is  a  conMructiun 
aflord  no  argument  in  favor  of  this  posi-  tekUhthe  uordi  teiUbtar.  The  words  have 
tion.  A  deed  of  feoffment  upon  consider-  several  technical  senses,  of  which  this  ia 
aciou  without  livery  may  enure  aa  a  one,  and  the  law  prefers  this,  because  it 
covenant  to  stand  seued  to  the  use  of  the  carries  into  execution  the  clear  intent  of  ' 
intended  feoffee,  A  deed  importing  to  be  the  parties,  that  the  estate  and  interest 
a  grant  by  two,  one  having  a  present,  the  conveyed  by  that  deed  shall  pass.  In  both 
other  a  future  interest,  may  enare  as  the  those  cstes  we  find  words  interpreted,  not 
grant  of  the  former,  and  the  confirmatloa  in  their  moat  general  and  obviooa  sense,  it 
of  the  lauer.  A  feoffment  without  livery  is  true ;  but  if  they  are  interpreted  in  a 
operateu  nothing  as  a  feoffment,  is  in  truth  manner  which  thejna  ttjirrma  loqnmdi  in 
no  feoffment,  hot  is  a  deed  which  tinder  conveyances  will  warrant,  there  is  nothing 
cirrumetnnces  may  operate  as  a  covenant  of  violence  iu  such  construction,  Indeed, 
tu  stand  seised  to  uses.  Why  ^  The  I  do  not  know  how  St  wonld  be  possible  to 
feoffor  has  by  the  deed  agreed  to  transfer  read  a  single  page  of  history  in  any  hui- 
the  seisin  and  his  right  in  the  subject  to  guage,  without  using  the  same  latitude  of 
the  feoffee.  If  the  consideration  is  a  construction  and  interpretation  of  words, 
money  consideration,  or  a  consideraticm  of  To  go  one  step  beyond  these  instances  :  I 
blood,  which  is  more  valuable  than  money,  venture  to  lay  it  down  aa  a  general  rale 
the  law  raises  out  of  the  contract  an  use  in  respecting  the  interpretation  of  deeds,  that 
favor  of  the  intended  feoffee.  The  seisin  all  latitude  oF  construction  must  submit  to 
which  remains  in  the  feoffor,  because  the  this  restriction,  namely,  lAotfAe  aordi  nuji 
deed  is  insufficient  to  pass  it,  must  remain  hear  tin  seiue  which  by  construction  is  pnt 
in  him,  bunod  by  the  use.  This  is  the  upon  them.  If  we  step  beyond  this  line, 
effect  of  the  feoffor's  own  agreement,  we  no  longer  construe  men's  deeds,  bnt 
plainly  expressed  upon  the  face  of  this  make  deeds,  for  them."  And  see  Ktrat- 
deed.  His  agreement  hv  hia  deed  ia  in  ton  v.  Pettit,  IA  C.  B.  420.  30  Rng.  I<  & 
law  a  covenant,  and  by  t^is  simple  process  Kq.  479  ;  The  Ixinghor  Coal  and  Kailwav 
does  his  intended  feoffment  become,  in  con-  Co.  t.  Williams,  C.  B.  I8&5,  30Eng  L.  & 
■traction  of  law,  his  covenant  to  stantl  Eq.  4M;  Ingmlls  c.  Cole.  4?  He.  530. 
MJ«ed  to  tiaea.    It  ir •-—' • 
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had  never  before  been  given  to  them.  (A)  But  words  will  be 
interpreted  with  uuusnal  extent  of  meaning,  and  held  to  be 
gejuric  rather  than  tpecijic,  and  thus  made  to  cover  things  which 
are  collateral  rather  than  identical,  if  the  certain  meaning  of  the 
parties,  and  the  obvious  justice  of  the  case  require  this  extent  of 
signification.  Thus  the  word  "  men*  will  be  interpreted  to  mean 
"mankind,"  and  to  include  women ;(t)  and  the  word  "bucks" 
has  been  construed  to  include  "does,"  and  the  word  'horses' 
construed  to  mean  "mares. '(/)' 

A  distinction  is  to  be  observed  between  the  construction  of  a 
contract  and  the  correction  of  a  mistake.  For,  if  it  were  in  proof 
that  the  parties  had  intended  to  use  one  word,  and  that  another 
was  in  fact  used  by  a  mere  verbal  error  in  copying  or  writing, 
such  error  might  be  corrected  by  a  court  of  equity,  upon  a  bill 
filed  fur  that  purpose ;  and  the  instrument  so  corrected  would  be 
looked  upon  as  the  contract  which  the  parties  had  made,  and 
be  interpreted  accordingly.  (A)  But  this  jurisdiction  is  confined 
strictly  to  those  cases  where  different  language  has  been  used 
from  that  which  the  parties  intended.  For  if  the  words  employed 
were  those  intended  to  be  used,  but  their  actual  meaning  was 
totally  different  from  that  which  the  parties  supposed  and 

*  497  intended  them  to  bear,  still  this  actual  meaning  *  would, 

generally,  if  not  always,  be  held  to  be  their  legal  mean- 
ing, (/)  Upon  sufficient  proof  that  the  contract  did  not  express 
the  meaning  of  the  parties,  it  might  be  set  aside ;  but  a  contract 
,  which  the  parties  intended  to  make,  but  did  not  make,  cannot 
be  set  up  in  the  place  of  one  which  they  did  make,  but  did  not 
intend  to  make. 

As  an  illustration  of  the  principle  which  permits  a  construc- 
tion in  some  cases  which  it  refuses  in  other  cases,  it  may  be  said, 
that  where  the  conjunctive  "  and,'  ia  used  in  a  connection  which 
is  thus  rendered  senseless,  and  the  substitution  of  '  or'  will 
establish  a  sense  consistent  with  the  other  parts  of  the  document, 
such  a  change  is  admissible  by  the  rules  of  legal  construction ; 

(A)  Sae  HatchUon  r.  Bowket,  5  H.  &  Aad  we  Pmckud  u  HiU,  T  Cowen,  434,  S 
W  i35.  Wend  371. 

|t)  Bro.  Abr. Expo«itionde1Ternii,39.         (t)  Adaini'aDoctnMof  Eqnity.p.lGS 
(j)  Sum  e.   Dnunavut,    3    Brer.   9     et  ita. 

(0  Ibid. 

'  "  CMtle  "  hu  beeo  consCned  to  indade  hogs,  Decstnr  Bank  o.  St.  LonU  Bank, 
ai  Wall  294:  "timbaT"to  turlmle  railnnd  tEea,  KoHork  «.  Parcher,  ii  Wia.393; 
"  flan,"  raiwd  for  seed,  not  lur  fibre,  ss  "  grain,"  within  the  meaaing  of  the  word  m 
u»ocl  by  the  parties  to  a  policv  of  insnrani^e,  Hewitt  •:  Watertown  Ins.  Co.  Si  la-  333  i 
■ud"patterDii,"a»  tools,  Luvewellc  Weitcheiter  Iiu.  Co.  124  Mbh.  418.  — E. 
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and  this  rule  is  sometiines  applied  ia  the  ooustructioo  of  willa.  (m) 
If  however,  the  coDuection  may  have  a  definite  meauing  by 
Tetaining  the  conjunctive  "  and, '  though  not  bo  obvious  a  mean- 
ing as  the  substitution  of  "  or"  would  give,  and  either  meaning 
would  be  consistent  with  the  rest  of  the  document,  the  change 
would  not  be  authorized.  (») 

So  the  rules  of  law,  as  well  as  the  rules  of  language,  may  inter- 
fere to  prevent  a  construction  in  accordance  with  the  intent  of 
the  parties.  >  Thus,  if  parties  agreed  that  one  should  pay  the 
other,  for  a  certain  consideration,  sums  of  money  at  various  times 
"  with  interest, "  and  it  was  clear,  either  from  the  whole  contract 
or  from  independent  evidence,  that  the  parties  meant  by  this 
"  compound  interest, '  it  may  be  presumed  (assuming  that  a  con- 
tract for  compound  interest  is  unlawful)  that  no  court  would 
admit  this  interpretation ;  because  if  the  bargain  were  expressly 
for  compound  interest,  it  would  be  invalid.  Nor  would  a  con- 
tract to  pay  interest  be  avoided  by  evidence  that  the  parties 
understood  compound  interact,  if  it  were  made  in  good  faith,  and 
for  a  valid  consideration.  The  law  would  consider  the  contract 
as  defining  the  principal  sums  due,  and  then  would  put  upon  the 
word  "interest*  its  own  legal  interpretation. 

So,   too,  if  a  manufacturer  agrees  to  make  and  finish  certain 
goods  "  as  soon  as  possible,  *  this  means  within  a  reasonable 
"  time,  due  regard  being  had  to  the  manufacturer's  means,    *  498- 
his  engagements,  and  the  nature  of  the  articles,  (o) ' 

It  may  be  true,  ethiqally,  that  a  party  is  bound  by  the  mean- 
ing which  he  knew  the  other  party  to  intend,  or  to  believe  that 
he  himself  intended  ;(p)  but  certainly  this  is  not  always  legally 

in)  Majiiard  v,  Wrif^ht,  S6  Besv.  285,  promisee,  nnd  in  which  they  were  actDall7 

n)  Secombe  v.    Edwards,    28    Beav,  nnrieracood.  the  rnlo  ot  Faley  w  u  goixi 

440.  ID  laiTHB  ia  ethics.    See  an  applicatioD  of 

(a)  Atwood  V,  Emery,   1   C.  B.  (n.  l.)  the  rule  in  Potter  v.  Ontario  and  Livinj;- 

110.  itoo  Mnt,  Ina.  Co.  !i  Hill,  147.  per  BroH- 

(p)  "  Where  the  terms  of  the  promiBe  sou,  J.     In  this  cane,  one  of  the  conditioDS 

admit  of  more  scdbm  than  one,  the  prom-  uf  a  Are  policy  wns,  tbac  in  caae  the  as- 

beia  to  be  performed  in  that  sense  in  which  inred  should   make  any  other   insurance 

the  promisor   apprehended,  at  the  time  on   the  same   property,  and   should  not 

the  promisee  received  iL"    Paley's  Mor.  with  all  reaxoDable  diligence  Kive  notice 

and   Pol.    I'hiloiiophy,    IW.     Where  the  thereof  to   the   company,  and   have   the 

terms  of  an  iniitrument  are  fairly  snscep-  same  indorsed  on  the  policy,  or  dherie/st 

tlble  of  the  meaning  in  which  the  prom-  ackatndedgtd  or  appnmtd  bg  then  in  uinl- 

iior  beliered  they  were  understood  by  the  ing,  the  policy  should  cease  and  be  of  uo 

1  Hydraulic  Engineering  Co.  i-.  HcHafHe,  *  Q.  B.  D.  S70,  held,  that  to  make  a  thing 


manufacturer  had  at  the  time  all  reasonable  appliances  to  enable  him  to  proved  with- 
out delav.  and  that  an  accident,  within  his  control,  preventing  his  setting  to  work  with 
rsMona^le  diligence,  would  not  excnse  him.  —  K. 
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trne.  Thus,  in  the  cases  already  supposed,  he  who  wbs  to  give 
might  kaow  that  the  party  who  was  to  receire  (a  foreigner,  per- 
haps, unacquainted  with  our  langu^e)  believed  that  the  promiae 
wae  lor  "  oxen, '  when  the  word  "  horses'  waa  used ;  but  never- 
theless an  action  on  tkit  contract  could  not  be  sustained  tor 
'  oxen. '  So  it  he  who  was  to  pay  money  knew  that  the  payee 
expected  compound  interest,  this  would  not  make  him  liable  for 
compound  interest  aa  such,  although  the  specific  sums  payable 
were  made  less  because  they  werC'  to  bear  compound  interest  In 
all  these  cases,  it  is  one  question  whether  an  action  may  be  main- 
tained on  the  contract  to  explained,  and  another  very  different 
question,  whether  the  contract  may  Dot  be  entirely  set  aside, 
because  it  fails  to  express  the  meaning  of  the  parties,  or  is 
tainted  with  fraud;  and  being  so  avoided,  the  parties  will  then 
tall  back  upon  the  rights  and  remedies  that  may  belong  to  their 
mutual  relations  end  responsibilities.  These  must  be  determined 
by  the  evidence  in  the  case ;  and  the  very  contract,  which. 
*499  as  a  contact, . could  not  be  •"enforced,  may  perhaps  be 
evidence  of  great  importance  as  to  the  rights  and  liabili- 
ties of  the  parties. 

It  is  therefore  obvious  that  it  is  not  enough,  in  every  instance, 
to  ascertain  the  meaning  of  the  parties.'  It  is,  however,  always 
true  that  this  is  of  the  utmost  importauce,  and  often  sufficient  to 
determine  the  construction.  And  conrts  of  law  have  established 
various  rules  to  enable  them  to  ascertain  this  meaniqg,  or  to 
choose  between  possible  meaningii. 


fnithn  efi«ct.    A  farther  ioMnon  wm  (Dtnr*  period,  could   tbay  hsTs   belierad 

effected  JUid  DuCice  ^ven  to  the  fompanj.  that  their  written  nutwer  wt>u]d  be  to  rfr 

It  (TM  antTered  bj  the  secretur  in  the  ceived    by   the   plnimiff?      1  think'  not. 

corapanj  ia   theie   worda:    "I   bave  r»-  They   mast   have   iDteaded   the   pUintifl 

ceived  joat  notice   of  additional   iaanr-  abuuld  Dndencand  rrom  the  angwer,  that 

anee."     Bnmio*,  J.,  after  Mating  Piley's  everything    bn<l    been    done  Hhrcb   WM 

rule,  aa  above  given,  ny»-.  "How  hovdid  tMceaaary  to  a  coatianance  of  the  poUcy, 

the   defendants   appieneod   at   the   time  and  coniieaiMntly  that  they  approved,  aa 

that    the    plaiBtiS    woald    receive    their  well  aa  acknowiedced.  the  further  iaaiir- 

answer'     If   they   secretly  reeerved  the  auce."    See  alio  I  Duer  oa  Ins.  1  &9. 
right   of   ^iproval   or   diaapproval  at   a 

'  "  If  withont  the  plaintifTa  knowledge  [the  defendant]  did  naderstand  the  trans- 
■ctiun  to  be  different  from  that  which  hin  words  plainly  exprcesed,  it  ii  imcnaCerial,  Kt 
hia  obligation!  mnit  be  meaaared  by  bin  overt  acta."   Maaifleld  u.  Hodgdon,  147  Mui. 
301,  306.     See  Vol.  1.  p.  't7i,  note,  aaU, 
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BOMB   OF  THK   GENERAL   ROLES  OF  CONBTKDCTION. 

The  snbject-matter  of  the  contract  is  to  be  fully  considered,  (q) 
There  are  very  tDany  words  and  phrases  which  have  one  meaoing 
in  ordinary  narration  or  composition,  and  quite  another  when  they 
are  used  aa  technical  words  in  relation  to  some  special  subject; 
and  it  is  obvious,  that,  if  this  be  the  sabject-matter  of  the  con- 
tract/it  must  be  supposed  that  the  words  are  used  in  this  specific 
and  technical  sense. 

So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the  prop- 
erty which  is  the  subject-matter  of  the  contract,  and  the  intention 
and  purpose  of  the  parties  in  making  the  contract,  will  often  be 
of  great  service  in  guiding  the  construction  ;  because,  aa  h^  been 
said,  this  intention  will  be  carried  into  effect  so  far  as  the  rules 
of  language  and  the  rules  of  law  will  permit  {gq)  So  the  moral 
rule  above  referred  to  may  be  applicable ;  because  a 
•  party  will  be  held  to  that  meaning  which  he  knew  the  •  500 
other  party  supposed  the  words  to  bear,  if  this  can  be  done 
without  making  a  new  contract  for  the  parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a  pro- 
Tious  uncertainty  as  to  the  meaning  of  the  contract;  for  where 
this  ie  cleat  and  unambiguous,  there  is  no  room  for  construction, 
and  nothing  for  construction  to  da  A  court  would  not,  by  con- 
struction of  a  contract,  defeat  the  express  stipulations  of  the  par- 
ties. And  if  a  contract  is  false  to  the  actual  meaning  and  purpose 
of  the  parties,  or  of  either  party,  the  remedy  does  not  lie  in  con- 
struction, but,  if  the  plaintiff  be  the  injured  party,  in  assuming 

(<l)  The  Kiag  v.  Muhiter,  1  Nat.  ft  P.  (for  put  and  fntare  codumI).  iF  the  gran- 

3M.  337.     Wbere  kn  execatrix  promised  tee  be  a  physician,  thia  abkll  be  nnder 

lo   paj  a  eimple  contrect   debt,   "  ~^-~  -i-™-)  "<  i-,-  ^-i-:-^  •.  •  nk.-.;/.:.n    .„.)  ;r 
-  IcieDt  effect*  were  received  "  fro 

ita  of  the  leetrntoc,  it  w«B  ApW,  thi 

mnatbeandentoodtometineffecUileKiilly  "■  Winelow,  19  He.  39i.  398;  Samiie 

•pplic«ble   (n  the  debt   in   qaestioD,  tmd  Williama,  S  Mass.  163,  3U ;  KohiDBoa  r. 

tux  the  execntrix  might  flnt  pa;  a  bond  Fiske,  35  Me.  401 :  PhilbroolL  v.  NewEng. 

debt.    Boverbaak  0.  ^outeiro,  4  TanuC.  land  Mat.  Fire  Ini.  Co.  37  id.  137. 
S44.    So,  where  it  wae  agreed  in  acbar         (tjq)  Thne   a  contract    to  convey  "a 

ter-party  to  emplov  a  captured  ship,  "aa  honee  and  lot  of  land  in  Amity  Street, 

■ooD  aa  aentence  ot  condeniDBtion  should  Lynn,  Mawi.,"  was  krld  to  mean  ■  hoaBe 

have  paaaed,"  it  wm  lield,  that  a  Ifpnl  Mn-  and  land  owned  by  the  vendor  when  the 

tnet  waa   meant.     l.'owiD  x.  Wolaelev,  1  contract  was   made.     Hurley  v.   Brown, 

T.  R.  674.    If  an  annuity  he  granted  to  98  Mui.  Hi- 
MM^  " jirv  coiuiViD  imptiuo  tt  fR^pencfciu'D  " 
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the  contract  to  be  void,  aud  establishing  his  rights  by  other  and 
appropriate  means;  or  if  the  defendant  be  injured,  by  defending 
against  the  contract  on  the  ground  of  fraud  or  mistake,  if  the  facts 
support  Bucb  a  dofence. 

A  construction  which  would  make  the  contract  legal  is  pre- 
ferred to  one  which  would  have  an  opposite  efifect ;  (r)  and  by  an 
extension  of  the  same  principle,  where  certain  things  are  to  be 
done  by  the  contract  which  the*  law  has  regulated  in  whole  or  in 
part,  the  contract  will  be  held  to  mean  that  they  should  be  so  done 
as  would  be  either  required  or  indicated  by  the  law.  (a) 

The  question  may  be  whether  the  words  used  should  be  taken 
in  a  comprehensive  or  a  restricted  sense ;  in  a  general  or  a 

*  501   particular  •  sense ;  in  the  popular  and  common,  or  in  some 

unusual  and  peculiar,  sense.  In  all  these  cases  the  court 
will  endeavor  to  give  to  the  contract  a  rational  and  just  construc- 
tion ;  but  the  presumption  —  of  greater  or  less  strength,  according 
to  the  language  used,  or  the  circumstances  of  the  case — is  in 
favor  of  the  comprehensive  over  the  restricted,  the  general  over 
the  particular,  the  common  over  the  unusual  sense,  (<) ' 

(r)  "  It  is  a  funeral  rote,"  Mith  Lord  (>)  A  condicioQ  to  aa\gn  all  offtcti  is 

Cokt,  "  th&C  whetmoever  the  words  of  a  vnlid  and  will  be  taken  to  appir  to  soch 

deed,  ai  of  the  parties  withoac  deed,  may  o9lt;eia  as  are  by  law  awigoable.    UarTtDg- 

have  a  doable  inUndment,  and   the  ooe  ton  u.   Klopni);ee,  A  IXiug.  5.     And  sea 

■tSQileth   with    Uw    and    ri^hC.    aud    the  Ciark  D.  Pinaey,  7  Cowen,   6SI.     In  tbia 

•jtber  is  wron);Ial   and   against   law,  the  caw  there  was  a  cuntiact  to  delirer  SaliDs 

ioteiidmeut  that  staudeth  with  law  shall  salt  Id  faarreisj  held,  that  sach  barrels  u 

be  taken."    ('u.   Lit.  43,  183.      And  see  were  directed  by  sCatnte  were  to  be  Doder- 

Charcbwardena  of  St.    Saviour,  10  Rep.  stood  as  intended, 

ST   b;    Archibald    c    Thumas,   3    Cowen,  (()  What   Lord  Ellrnborouiih  Bijt  with 

36* ,    Rile^r's    Adm'rs   v.    Vauhoatea.   4  regard  to  the  oonatructitin  of  the  poller 

How.  (Miss.)  428  i  Many  u.  Beekman  Iron  of  insarance,  is  eqaallr  tme  aa    to  ail 

Co  9  Paige,  188.     The  same  doctrine  wtta  other  instruiDentB,  naraely,  that  it  most 

declared  by  Lord  L^ndhiirtt,  in  Shore  n.  be  ronstmed  according  to  its  sense  and 

Wilson,  9  Clark  &  F.  397.    "The  role,"  meaiiinK,  »  collei-(ed   in  the  first  place 

says    he,  "is   Ihia,    and    it   is   a   fair  aud  from  the  terms  used  in  it.  which  terms 

proper  rule,  that  where  a  construction,  are  themselves  to  be  nodemtood  in  their 

consistent  with  lawful  conduct  aud  law-  plain,  ordinary,  and  popular  sense,  nnleaa 

fnl    intention,  can   be   placed   npon   the  they   have   generally,   in   respect   to  tbe 

words  and  acts  of  partiea,  yon  are  to  do  subject-matter,  aa  by  the  known  usage  nf 

so,    and    not  'unnscesaarily  tu    pnt  upon  trade,  or  tlie  like,  acquired  a  peculiar  sense 

these   words   and  acts    a  construction  di-  di'Ciact   [rum    the    popular   sense  of  the 

rectly  at  variance  with  what  the  law  pro-  aame   words,  or   unless  the  context  evl- 

hibita    or   enjoins."      And    see   Attoruay-  den tly  points  oat  that  they  must,  in  the 

lieneral  v.  Clapham.  4  Dt  (i.  M.   &  G.  particular  instance,  and  in  order  to  effec- 

591,31  Rng  L  &  Eq  142;   Moss  v.  Bain-  tnate  the  immediate  intention  of  thepar- 

'■i^KSB,  IB  Beav.  470.31   Eng    L   &  Eq,  ties  to  that  contract.   I>e   understood  in 

965.  some  other  special  and  peculiar   senM. 

'  To  avoid  a  policy  of  fire  inanrance  containing  a  condition  avinding  it  in  case  the 
buildings  becume  "  vacant  and  unoccupied, "  the  buildings  must  not  only  be  unoccnpied 
but  vacant  g  and  a  dwelliug-house  furnished  throughout,  from  which  the  .owner  baa 
removed  tor  a  season,  iuteuding  to  r«tum  and  resume  poBBeesioD,  is  not  vacant  Uerr- 
niant.  Merchants'  lus.  Co  81  S.  Y.  184.  — K. 
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It  is   a  rule   that   the   whole   coDtract   should   be   cousidered 
in  determiniQg  the  meaning  of  any  or  of  all  its  parts,  (u)     The 

RoberUoQ  n.  French,  4  EuC,  135.     "  Th«  inue  ant  of  the  eTideuce  and  intent  ought 

beat  coDBtmction,"  sbj'h  Gihtim,  C,  J.,  "  ii  to  be  picked  oat  uf  every  part,  and  not  ont 

that  i*hich  is  made  by  viewing  the  iDbject  of  one  word  ouly."    TreDchard  j>.  Hoakins, 

at  the  ci>Dtract  u  the  ana*  uf  maukilid  WiDch,  B3.     And  see  Sicklemore  e.  This- 

wonld  view  it;    for  it  may  be  «afely  at-  tleton,  B  M.  tS.  9;   Washburn   u.  Gould, 

anmed  that  luch  wan  the  aspect  iu  which  3  Story,  I2'i;  Cbaiie  u.  Biatllef,  ZE  Me. 

the  parties  themitelvea  viewed  it.     A  r«-  031;  Merrill  s.  Gore,  23  id,  3t6  ;  Heyni     ' 


■alt  thiu  obtained  is  exactlv  what  is  ob-     r.  rerriu,  10  Pick.  aSB  ;  Gray  o.  Clark,  !l 

■rifiefd,  BMet.  flfl; 


tained  from  the  cardinal  rule  of  iutention."    Vt.  583  ;  Warren  t: 


Schaylkill  Nav.  Co.  u.  Muore,  S  Whart.  McNairy  v. Thompson,  I  bneed,  I... 

491.  —  "  Becomiug  inKjIvent,"    meana    a  IB  a  true  role   of  ronstructiun    that   the 

general  inability  to  pay  one's  debu,  not  a  seniw  and  oieining  of  the  parties,  in  any 

tftlUDg  the  benefit  of  the  lunolvent  Deb-  particular  part  of  an  inatrament,  may  b« 

tor's  Act,  anle«s  the  context  so  re»traius  roWecWd  ex  anierrdenlibui  el  coniequtalibai; 

it.     Biddlecombe  c  Bund,  4  A.  &  E.  3!2;  every  part  ol  il  mav  be  brought  into  ac- 

i^ker  V  Uusaage,  3  Cromp.  M.  &  R.  fi!7.  lion,  in  order  to  collect  from   the  whole 

See  also  Lord  Dormer  r.  Knight,  I  Taunt,  one  uniform  and  confistent  Bense.  if  that 

417  ;  The  King  c.  MaiawariuK,  10  B.  t  C.  may  be  dune."     Per  Lord  KUenbortmqh,  in 

et;  Kawiiniu.JenkinB,4Q  B.419iCaine  Barton  r.  Fitzgerald,  15  KaKt,  541.    Inlhe 

F.  Uorafall,  1   Exch.  519 ;  Lowber  i>.  Le  Duke  of  Northumberland  r.  Errin^n,  3 

Koy,  a  Saudf .  303  ;  Deuuy  u.  Manhattan  T.  R.  5SS,  there  was  a  string  of  covenants 

Co.  a  Hill,  asO;  Mctcftlf  d.  Taylor.  36  Me.  u;N>n  the  part  of  the  lesMes  uf  certain 

it;  Chapman  tt.  Seccomb,  id.  103.    The  mineit,  in   which   they   bound  themselves 

first   proposition  of   Mr.   Wiipam,\n  hia  "jointly  and  severally;"  after  which  fol- 

treatiae   upon  the  admiauon  of  extrinsic  lowed  a  covenant  of  the  lessor.     There 

evidence  in  aid   of   the  interpretation  of  was  then  a  farther  covenant  un  the  part  of 

wills,  ia  that,  "  A  tertalor  is  alwaya  pre-  the  leaiteeB  to  render  an  account,  which  of 

■nmed  to  nw  the  wonls  in  which  ha  ei-  itself  would  have  bound  them  only  juinCl^. 

preases   himself,  according  Co  their  tlrict  Held,  that  the  words  "jointly  and  sever- 

and  pi  nary  acceptation,  unleas  from  the  ally,"  at  the  beginuinK  of  the  covenants  by 

■obstance  of  the  will  it  appears  that  he  theiessees.extendei)  toall  theirsnbseqnent 

lB«d  them  in  a  different  sense,  in  which  covenants.    Bailer, .!.,  Haid  :  "  It  is  imma- 

caae  tbe  aenae  in  which  he  thus  appean  terial  in  what  part  of  a  deed  any  particular 

to  have  naed  them  will  be  the   sense  in  cavenant  is  inserted  ;  [or  in  constrniug  it 

which  they  are  to  be  construed,"    If  hy  we  must  take  the  whole  deed  iuto  con- 

atrict  and  primary  meaning  ia  meant  ordi-  sideratiou,  in  order  to  discover  the  mean- 

nary  meaning,  the  rule  needs  no  tfualiflca-  ing  of  the  parties."  —  Where'  there  are 

tioD.    The  ^ject   of   interpretation   aud  recitals  of  particniar  claims  or  coiisidera- 

coDStmction  is  to  Bud  tbe  intention  of  the  tions,  followed  by  general  words  of  release, 

parties,  aud  surety  that  intention  ii  beet  tbe  general  words  shall  lie  reatnuned  by 

■otight  by  affixing  to  the  words  of  an  iu-  the  parlicuiar  recital.      Thnu,  if  a  man 

stmiueut  BUch  nieaninga  as  are  common  should  receive  ten  pounds  and  ^ve  a  re- 

or  ordinary.     Where,  however,  the  law  ceipt  tor  this  snm,  and  thereby  acquit  aud 

baa  deflneil  the  meaning  of  words,  they  release   the  persou    of  <^l  arttoni,   dtbtt, 

moat  be    uuderatood   to    be   used    in    tbe  (jiifiet,  aiicjfjenxinifj,  nothing  would  be  re- 

■enae   which   the   law  attaches  to   them,  leased  bnt  the  ten  pounds;  because  the 

luUeM  tbe  context  or   the  circumstances  last  words  must  be  limited  by  those  tore- 

ot  the  case  indicate  that  another  meaning  going.      3  Kail.  Ahr.  409.      This   case, 

ia  the  one  iu  which  they  are  used.    'I'hus,  though  said  to  he  deuied  bv  Lord  Holt,  in 

the  word  "  child  "  is  under»Cood  to  mean  Knight   v.  Cole.  I   Show.' 150,   155,  was 

leeitiiuate  child,  nnlesa  a  diSerent  mean-  cunhrnied  hy  Lord  ElleMniroii'ih ,  in  Paylor 

ine  ia  pointed  ont  by  the  context,  or  ex-  r.  Homersham.  4  M,  &  H.  426.     See  also 

tHusic  facta.      Fraoer  ''.   Pigot,  Yonnge,  Ramsden  ii.   Hyllon,  a  Ves.  !I0;  Lampou 

3M;    Wilkiuaon    r.    Adam,   1    Vea.   &   B.  e.  Curke,  5  B.   &    Aid.    606;    Simons    ef. 

498;  Gill  V  Shelley,  3  Koa.  &  M.  336.  Johnson.  3  B.&Ad.  17S;  Lyman  >-.  Clark, 

(a)  Ex  aattctdtntibai  rt  <wutipitntihut  S  Mrss.  335;  Kich  v.  hari,  18  Pick.  335; 

Jit  opiima  laltrpretatio,     " Rveij  deed,"  Jackson   u.   Stsekhouse,   1    Cowen,    133; 

says  Lord  Holiarl,  "  ought  to  be  construed  Mclntyre  n.  Williamson,  1   Edw.  Ch.  34. 

according  to  the  intention  of  the  parties.  For  the  construction  of  guvepinff  daaie; 

and  the  intents  ought  to  he  adjmiged  of  see  Moore   v,   Magnith,  Cowp.  9. — For 

the  leveikl  parts  oi  the  deed,  at  a  general  the  eSecl  of  recitaU  upon  the  coustmo- 

619 


„Gooi^lc 


•508  THE  LAW  OP  CONTBACTa  [PABT  II. 

*  502   *  reason  ia  obviouB.    The  same  parties  make  all  the  contract. 

and  may  be  aupposed  to  have  had  the  same  purpose  and 
"  503   object  *  in  view  in  all  of  it,  and  if  this  purpose  is  more  clear 

and  certain  in  some  parts  than  in  others,  those  which  are 
obscure  may  be  illustrated  by  the  light  of  others.  Thus,  the  con- 
dition of  a  bond  may  be  considered  to  explain  the  obligatory 
part  (c)  And  the  recital  in  a  deed  or  agreement  boa  sometimes 
great  influence  in  the  interpretation  of  other  parts  of  the  instru- 
ment, (w)  The  contract  may  be  contained  in  several  instruments, 
which,  if  made  at  the  same  time,  between  the  same  parties,  and  in 
relation  to  the  same  subject,  will  he  held  to  constitute  but  one 
contract,  (x)  and  the  court  will  read  them  in  such  order  of  time 

UQn  of  mercuiCile  iaitninienls,  lee  Bell  incloded.     Hdd,  othsnrise  for  the  kboie 

V.  BrneD,  1  Uoor.  16B,  ISt;  Lawrence  v.  mmhiu.    SeeTheQaaea  v.  N«<riU.  8  Q.  B 

McCiJmuc.  3  id.  *2S,  H».  —  In  Browninf;  45£.  — For  ths  appliottiua  of  thU  nile  to 

»,  Wright,  a  B,  il".  13,  A,  after  granting  deeds  of  con Teyance  where  there  are  par- 

certaiu   premises  in   fee  to  B.  and  after  ticnlar  eaaraeratiou  or  dewriptiona,  see 

warranting  the  tame  against  himself  aud  Doe  ■>.  Mejricli,  S  Cromp.  &  J.  333  ,  Jack 

his  heirs,  covenanted,  tW,  notwicliataDd.  son  v.  Stevens,  16  Johni.  110.     See  alra 

ing  any  act  b;  him  done  to  the  coDtrary,  Hall  n.   Mayhew,   15  Md.   551.      Where 

he  was  seised  of  tha  premises  ia  fee,  aad  there    was  a  sale   of  laod  fur  a  sam  in 

tkal  kt  had  (vll  poKKT,  (■c,  to  eantti/  the  gross,  aud  the  title  papers  npua  which  the 

same ;   he  then  ixivenanced  for  himself,  purchaser  relied  deKribed  the  ijuanticy  as 

his  heirs,  executors,  and  administrators,  being  estimated  to  contain  483  acies  anil 

to  make  a  cartway,  and  that  B  should  33  percbee,  be  the  same  more  or  lesa,  the 

qaietlr  enjoy  without  interruption  from  tract  wu  fooad  to  contain  but  3TS  acres 

tiinueU  or  any   persons  claiming  under  if(/J,  that  the  purchaaar  was  not  entitled 

him,  and   lastly  that  he,   his   heirs  and  to  an  abatement  (or  the  deSdency.     Parts 

MHigns,  and  all  persons  claiming  andet  struck  out  of  an  instrument  may,  it  seems, 

hink,   should     make     further   •ssaniQce.  bereganiedinilacoiutnictioD.   Strickland 

Held,  that  the  inlerveaing  general  words,  v.  Maxwell,  2  Crorap.  &  M.  &39.    As  land 

"full  power,  ix.,  to  convey,    were  either  cannot  pan  sa  an  "appurtenance  "to  land, 

part  of   the  preceding   special  coreaant ;  so  neither  can  a  railroad  pass  as  an  appur- 

or,  if  not,  that  they  were  quaJified  by  all  tenance  toanother  railroad.     Philadelphia 

the  otber  special  coveuanu   against   tbe  v.  Philadelphia,  £c.  H.  R.  Co.  58  Pa.  3&3. 

arts  of  himself  and  his  heirs.    See  tbe  (v)  Colea  n.  Hulme,  S  B.  &  C.  568. 

admirable  opinion  of  Lord  Eldon.     See  (w)  Moore     n.    Magrath,     Cowp.    i. 

•Iso  Uesse  u.  Stevenson,  3  B.  &  P.  566  ;  Cholmondeley  o.  Clinton,  3  B.  ft  Aid.  &S3. 

Nind  D.  Harshall,  3   J.  B.   Moore,   703 ;  (r|  Coldham  n.  Showier.  3  C   B.  SIS . 

Bconghton  v.  Conway,  Dyer,  UQa  ;  Cole  Makepeace  ■>.  Harvard  College,  10  Pick. 

f.Hawea,!  Jobos.  Gas.  305;  W ballon  ■.  39S:  Sibley  n.   Holden.    id.  349;  Odiome 

Kauffman,  19  Johns.  97  ;  Barton  a.  Fits-  t>    Sargent,  B   N.  U.   401  ;   Kaymoud   r. 

raid,  15  East. 530;  Saward  v.  Antsey,  10  Roberta,  3  Aikens,  304;  Strong  d.  Bamea. 

B.  Moore,  55;  Chapin  u.  Clemitsoo,  1  11  Vt.  331  ;  Taylor  d.  Atkins  a.  Horde. 

Barb.  311  ;  Mills  u.  Catlin,  33  Vt.  SB.  —  1  Burr.  60,  117;  Jackson  v.  Dunsbagh,  I 

Where,  in  a  statute,  general  worda  follow  Johns.  Cas.  91  ;  Hills  v.  Miller,  3  Pwge, 

particular  ones,  the   rule  is  to  construe  3^4 ;  SewaJl  v.  Heurv,  9  AU.  !4 :  Apple- 

them,  as  applicable  to   subjects   tiuiden  nte  d.  Jacoby,  9   Dana,  309;  Cornell  v. 

geturU.    Thns.  in   Saadiman   e.  Breach,  Todd,  S   Demo,  130;   Craig  o.  Welle,  I 

7  B.  &  C.  96.  a  question  arose  upon  the  Kern,  315  ;  Rutland  &  Burlington   R.  Co. 

Statute  29  Car.  IL  c.   7,   which  enacts  b.  Crocker,  U.  S.  C.  C.  Vt,  IB38.  91   Law 

tradesman,  artificer,  workman,  Kepurtet,  301,    So,  also,  though  the  in- 


r 


laborer,  or  other  person  or  pereone,  Btiall  etruments  are  not  made  at  the 

do  or  exercise  any  worldly  labor,  bosinese,  if  they  can  be  connected  together  by  a 

or  work  of  their  ordinary  callings,  npon  reference  from  one  to  tbe   other.     Van 

the  Lord's  day."    It  was  conteniTad.  that  Hsgan  t.  Van  Rensselaer.  IB  Johua.  420; 

under  the  words  "other  person   or  per-  Sawver  f.  Hammatt,  15  Ha.  40;  Adamt 

sons "  the  drivers   of   stagfhcoachea  were  o.  Hill,  16  id.  315. 
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snd  priority  as  will  carry  into  effect  the  intention  of  the  parties, 
as  the  same  may  be  gathered  from  all  the  instruments  taken  to- 
gether, (y)  And  the  recitals  in  each  may  be  explained  or  corrected 
by  «  reference  to  any  other,  in  the  same  way  as  if  they  were  only 
several  parts  of  one  instrument  (z)  ^ 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated,  (a)  Thus,  a  deed  which  cannot 
operate  *in  the  precise  way  in  which  it  is  intended  to  take  *504 
effect,  shall  yet  be  construed  in  another,  if  in  this  other 
it  can  be  made  effectual  (b)  For  example,  a  deed  intended  for  a 
release,  which  cannot  operate  as  such,  may  still  take  effect  as  a 
grant  of  the  reversion,  as  a  surrender,  or  an  atonement ;  or  even 
as  a  covenant  to  stand  seised,  (c)     So  a  deed  of  bargain  and  sale, 

templation  of  marriage,  mod  parporting 
to  hold  lartb  a  beneflt  to  the  promum, 
a  conrt  of  law  woold  coiiBtr»e  it  as  pro- 
viding for  the  pay ment  of  a  sum  o!  mooej 
to  her  after  the  Urmitiatioii  of  the  corer- 
tnr«,  the  amonnC  to  be  ascertained  by  its 
duration.  Witliamt,  C.  J.,  said  "U  a 
contract  admits  of   more  than  0 


B  of  which  ■ 


aloo  Wood  r.  Bibbins,  5S  Ind.  393 ;  Cooper 
V.  Sharer.  101  Pa.  MT ;  Bvrd  v.  Ludlow, 
77  Va.  483. 

(z)  Sawjer  v.  Hammatt,  15  Me.  40. 

(a)  Smitb  i:  PaclLhunt,  3  Atk.  135; 
Pollock  D.  St«cy.  U  q.  B.  1033  lu  Pngh 
F-  Leedn,  Cowp,  714,  there  was  a  power  to 
make  leases  iti  posaeeaion,  bat  not  in  r«- 
veraioii.  A  lease  was  grantwl  tot  tweuey- 
one  yeHrs,  to  commence  fivm  tbe  dav  of 
the  date.  Htid,  that "  from  the  day,""&c., 
was  to  be  regarded  as  iaclmiive,  and  not 
exclnsive,  of  the  day  of  the  date.  Lord 
Afnnxjifld  aaid  :  "  The  gronnd  of  the  opJD- 
ioD  aod  indgment  which  1  now  deliver 
i«,  that  'from'  may,  in  the  volgar  twe, 
and  even  in  the  atncteet  propriety  of  lan- 
Koage,  mean  either  inWusiiw  or  exdasice  ; 
tliat  the  parties  necessarily  nnderstood 
and  BBcd  it  in  that  sense  whivh  made  their 
de«d  effectnal :  that  the  conrts  of  justice 
at*  to  coBitme  the  words  of  parties  so 
M  to  eCectaate  their  deeds,  and  not  to 
deMroy  them  ;  more  especially  where  the 
words  themMlvee  abstractedly  may  admit 
of  either  maauinK."  In  Brown  i-.  Slater, 
leCouu.  193,  the  following  agreement 
waa  entered  into  :  "  Farramgton,  Oct. 
15th,  1835.  In  consideration  uf  Mis. 
Nancy  Hart's  bocoming  my  wife,  1  prum- 
i*e  to  give  her  at  the  rate  of  one  dollar 
per  week,  from  the  date  of  oar  marriage, 
M>  lonE  *a  she  remains  my  wife.  Ehas 
Brown. '  This  contract  was  pnt  in  soit 
afiAr  the  death  of  the  hosband,  and  the 
defence  was,  that  it  was  extinguished  by 
the  marria^  of  the  parties.  Held,  how- 
arer,  that  the  contract,  being  made  in  con- 

'  And  writings  ox  plana  referred  to  in  a  coatnct  may  be  examined  to  aid  in  ita 
conatraction.  i^ow  u.  Schomacher  Mfg.  Co  69  AU.  Ill  j  Sexton  v.  Chicago,  107  lU. 
3S3;  CoiDmingev.  Browne,  61  la.  385;  Erskine  r.  Hottlton,  66  He.  276;  Walker  n, 
BofDlon,  ISO  HaM.  349;  Keed  c  Lammel,  aSMion.  306. 
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efficacions  or  nullify  it,  that  c 
ahonld  be  adopted  which  will  carry  it 
into  effect.  For  there  is  no  preeumption 
against  the  validity  of  contractB."  See,  in 
illnstratkin  of  this  principle,  Broom  v. 
Batchelor,  I  H.  &  ».  335.  In  Atkins  p. 
Sleeper,  7  Allen,  4S7,  it  was  keld,  that  a 
lease  "  from  tbe  first  day  of  July  "  begins 
on  the  second  dav  of  July. 

(A)  Goodtitle'p,  Bailey,  Cowp.  600; 
Doer.  SalkeldgWilleH. 673;  Hnggerston u. 
Uanbnry,  aB.  &C.  101  :  Wallis  o.  Wallis, 
4  Mass.  135,  Parker  b.  Nichols.  7  Pick. 
Ill;  Rnsaell  v.  Coffin.  S  id.  143  ;  Brawec 
V  Hardy,  SS  id.  376 ;  Jackson  v.  Bludget, 
16  Johns.  17a  ;  Rogers  v.  Kagle  Fire  Tna. 
Co.  9  Wend.  611;  Barrett  i-.  French,  1 
Conn.  3M  ;  Bryan  r.  Bradley,  16  id.  474. 
"The  judges  in  these  latter  times  (and  I 
think  very  rightly)  have  gone  further 
than  formerly,  and  have  had  morec — '"" 
eration  for  the  snlntanca,  namely.' 
passing  of  the  estate  according  t 
intent   of  the  parties,  than  the  eh 


-the 
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void  for  want  of  enrolment,  has  been  held  to  take  an  effect  as  a  grant 
of  the  reversion.  ((2)  If  several  grantors  join  in  a  deed,  some  of 
whom  are  able  to  convey  and  others  not,  it  is  the  deed  of  him  or 
them  alone  who  are  able,  (e)  And  if  there  be  Beveral  grantees, 
one  of  whom  is  capable  of  taking  and  the  others  not.  it  shall 
enure  to  him  alone  who  can  take,  (/)  So  if  a  mortgagor  and 
mortgagee  join,  it  is  the  grant  of  the  mortgagee  and  the  confirma- 
tion of  the  mottg&gOT.  i^)  And  if  a  charter  will  bear  a  double 
construction,  and  in  one  sense  it  can  effect  its  purposes,  and  in 
the  other  not,  it  will  receive  the  construction  which  will  make  it 
efficacious,  (k)  The  court  cannot,  however,  through  a  desire  that 
there  should  be  a  valid  contract  between  the  parties,  undertake 
to  reconcile  confitcting  and  antagonistic  expressions,  of  which  the 
inconsistency  is  so  great  that  the  meaning  of  the  parties  is  neces- 
sarily uncertain.  Xor  where  the  language  distinctly  imports  ille- 
gality, should  they  construe  it  in  a  different  and   a  1^1 

•  505    sense,  for  this  would  be  to  make  a  •  contract  for  the  par- 

ties which  they  have  not  made  themselves.  But  where 
there  is  room  for  it,  the  court  will  give  a  rational  and  equitable 
interpretation,  which,  though  neither  necessary  nor  obvious,  has 
the  advantage  of  being  just  and  legal,  and  supposes  a  lawful  con- 
tract which  the  parties  may  fairly  be  regarded  as  having  made. 
So,  for  the  same  reason,  all  the  parts  of  the  contract  will  be  con- 
strued in  such  a  way  as  to  give  force  and  validity  to  all  of  them, 
and  to  all  of  the  language  used,  where  that  is  posaibla  (i)  And 
even  parts  or  provisions  which  are  comparatively  unimportant, 

(i/)  Smith  B.  Fred«rick.  I   Ron.  174,  d[rectB  that  the  elder  shaU,  at  a  certun 

109;    Adam   v.   8t«et,  Oto.   Jac.  210;  time,  delirei  to  the  Tonnger  one  thoaaand 

Lynch  d.  LdTiogitan,  8  Bwb.  463, 1  Selil,  oDDcen  of  the  said  nlate.  of  sach  son  and 

""*  mch  pieces  as  he  pleases .  this  rale  imold 
determine  the  inteotion  of  the  testuot  to 

■^  ■         ?•  Tonch.  83.  have  beea.  that  his  yoanger  son  ihon]d 

\g)  Doe  K.  Adams,  3  Cromp.  ft  J,  333  ;  huve  the  choice  oF  the  sort  and  Che  plecM. 

Doe  0.  Goldsmith,  id.  674,  Treport'icwe,  The  ambiganos  words  —  of  sach  sort  and 

6  Rep.  IS.  iDch  pieces  as  he  pleasee  —  would  in  ihe 

[h)  Moljn's  case,  B  Rep,  S  a;  Chnrch-  aoatmj  constrnction  b« need lesn. and  pro- 
wardens  of  St,  Savionr,  10  id.  67  b.  dace  no  effect.    If  the  choice   had  been 

(I'l     ThOB  in  £vans  v.  Sanden,  S  Port,  intended  for  tha  elder  son,  the  teatator 

497,  there  waa  a  promise  to  paf  a  sum  of  would  hare  had  uo  occasion  to  add  these 

noney,  Jan.  1,  l83B,"«ith  inlerest  from  words.     For  bv  leaving  all  his  platetotha 

1S33. '    Htid,  that  the  expression  "  from  elder,  except  one  thoosand  onnces  of  it, 

IS39,"  Id  order  that  it  might  have  some  which  the  eider  within  a  certain  time  n  to 

operation,  most  be  conatraed  as  meaning  deliver  to  the  yoanger,  the  sort  and  piece* 

from  the  flrst   oE  Jannarj.  IS35      This  bi  be  deliTered  woald  of  coame  haie  been 

nile  is  well  illostrated  also  bv  a  case  put  at   the  option  of   the    elder;    since  the 

by  Rntherforth,  id  his  Inatitntes  of  Nat-  ^onnger  wonld  by  the  will  have  had  no 

nxal  Law,  b,  3,  c.  7.    "  If  a  testator,"  sayii  claim  hut  to  a  certain  weiglit  of  plate.'' 

he,  "bequeathes  all  hii  plate  to  hi)  elder  (iee  also  Stretton  v.  PeCtit,  16  C.  5,  4W); 

•on,  except  one  thouaand  onnces.  which  Fowie  d.  KHchoer,  87  M.  C.  49. 
h*  bequeathes  to   his  younger  sod,  and 
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and  may  be  severed  from  the  contract  without  impairing  its  effect 
or  changing  its  character,  will  be  suppressed  as  it  were,  if  in  that 
way,  and  only  in  that  way,  the  contract  can  be  sustained  and  en- 
forced. 

This  desire  of  the  law  to  eSectuate  rather  than  defeat  a  contract 
is  wise,  just,  and  beneficial  But  it  may  be  too  strong.  And  in 
some  instances  language  is  used  in  reference  to  this  subject 
which  itself  needs  construction,  and  a  construction  which  shall 
greatly  qualify  its  meaning.  Thus,  Lord  C.  J.  Hohart  said:  "I 
do  exceedingly  commend  the  judges  that  are  curions  and  almost 
subtle,  astute  (which  is  the  word  used  in  the  Proverbs  of  Solomon 
in  a  good  sense  when  it  ia  to  a  good  end),  to  invent  reasons  and 
means  to  make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury,  which  by  rigid  rules  might  be 
wrought  out  of  the  act."  (j)  Lord  Sale  quotes  and  ap- 
proves these  words,  (A)  and  Willea,  C,  J.,  quoting  •  Rale's  *  506 
approbation,  adds  his  own.  {I)  And  yet  this  cannot  be 
sound  doctrine ;  it  cannot  be  the  duty  of  a  court  that  sits  to 
administer  the  law,  and  for  no  other  purpose,  to  be  curious  and 
subtle  or  astute,  or  to  invent  reasons  and  make  acts  in  order  to 
escape  from  rigid  rules.  All  that  can  be  true  or  wise  in  this  doctrine 
is,  that  courts  should  make,  not  rigid,  but  wise  and  just  rules,  and 
should  then,  by  their  help,  effectuate  a  contract  or  an  instrument 
wherever  this  can  be  done  by  a  perfectly  fair  and  entirely  rational 
construction  of  the  language  actually  used.  To  do  more  than  this 
would  be  to  sacrifice  to  the  apparent  right  of  one  party  in  one  case, 
that  steadfast  adherence  to  law  and  principle,  which  constitutes 
the  Quly  protection  and  defence  of  all  rights,  and  all  parties. 

Another  rule  requires  that  all  instruments  should  be  construed 
"  contra  proferentem ; "  that  is,  against  him  who  gives  or  under- 
takes, or  enters  into  an  obligation,  (m)     This  rule  of  construction 

( )' )  ClBDrickard  c.  SEdnev,  Hob.  £77.  period!  tikmed  the  tesM  Bbonld  determine. 

it)  CroMuig   V.    Scndamore,   I  Vent.  Sea  also  Doe  v.  Dixon,  9  Eaat,  15 ;   Wet- 

I4l.  more  v.  I'aCiiBon,  4S  Mich.  439,  Richerd. 

(!)  Doe  t>.  Salkeld,  Willee,  STS;  Roe  b.  ton  u.  People.  83  111  493;  Datyea  f.  Hew 

Tranmarr,  id.  684.  York,  fiS  N.  Y.  693:  Teotonia  Ids  Co.  «. 

(m)  Windham's    cue,   S    Rep,   7  b;  Borbton  Mnt  Ins.  Co,  20  Fed,  Rep   148. 

Chapman   r.   Dslton,   Flon-d,   £89;    The  — Th«  eonitrncCion  of  gnuitB  abonld  be 

Ada,   Dareis.  407  ;   Thwdl  i:  Newell,  19  favorable  to  the  frranteo.     Thtock morion 

Vt  202;  per  Aldrmim,  B.,  in   Meyer  v.  v.  Tracy,  llowd.  194,  161;   Doe  ».  Wil- 

iMiac,  6  M.  &  W.  SlI.    Thli  rule  of  con-  liame,  I   H.  Bl  SS ;  Charlea  River  Brtdn 

•truction  — nrAacAartanini  forltat  aecipi-  v.  Warren  Bridge,  11  Pet.  420,  BS9  ;  Jack- 

■Mtiirci>iifra;irD/irrniMm— imrellillnRtrated  ion  r.  Blodget.  16  Johns.  173,    Melvin  r. 

brthecaseof  DanDD.  Spnrrier.  S  B.  &  P.  Proprietor.  &c.  on  Mer.  RiTer.  B  Met.  IS. 

m,  in  which  it  vathfld.that  a  lease  to  S7(  CochecoMan.  Cor.  Whittier.lOK.  H. 

Mie,    "to    hold   for   reven,   fonrteen,   or  309;  LtDcola  c.  Wilder,  29  Me.  169  .  HilU 

twetity.oDe  years,"  gave  to  the  lessee,  aad  r,   Cocliu,  22  Vt.  9Si   Winilow  r.  Patten, 

him  akuie,   the  optioa  at  which  of  the  34   Me.  29;  Pike  r.  Monro,  »  id.  909. 
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is  levened  ia  its  application  to  ttie  gracts  of  the  sovereign ;  for 

these  aie  construed  tavorablj  to  the  sovereign,  althongli  be 

•  507    is  grantor,  (a)     The  reason  of  the  rule  "  contra  *  pro/er- 

This  constmcCion,  howevBi.  must  be  a  fair  and  inlegritj  of  th«  case.  Tia  straitied  M 
and  just  one  ;  for  "  (hers  is  a  kind  of  excravannt  constrsctioo  is  (o  bo  made  in 
eqiitj'  in  grants,  ao  that  the;  shall  not  he  favor  of  the  king.  And  if  the  inteDtioB 
taken  nnreEWODably  against  the  j^rantor,  ut  the  grant  it  obrions,  a  fair  and  libeial 
and  yet  gha]l  with  reason  be  extended  iuterpretation  of  itM  terms  ib  enforced." 
most  liberally  (or  the  grantee,"  Per  Per  Slor^,  J.,  Chaile«  Kiver  Bridn  «. 
A'l'indtri,  J.,  in  Throckmurton  r.  Tracy,  Warren  Brid^.  11  Pet.  591,  597.  It  is 
Flood.  161.  laid  down  bv  Mr.  Jnelice  Stor/,  that  tbe 
(n|  Willioa  d.  Berkley,  Plowd.  143;  grants  of  the  sovereign  are  couatmed 
Jackson  c  Reeves.  3  Caines,  293 ;  Tbe  against  the  grantee  only  in  cases  of  mere 
^•te  E.  Morgan,  SB  La.  An.  4BE.  They  donation,  anil  not  where  there  is  a  rain- 
^all,  however,  "  have  lo  strict  or  narrow  able  consideration ;  that  the  rale  has  no 
interpretatian  for  the  overthrowing  of  application  in  isses  of  legislative  granla. 
them,"  bat  a  "liberal  and  favorable  coo-  II  Pet.  597,  S»8.  It  is  jnal  and  reaaooabla 
stmiTtion  fur  the  making  of  them  avail-  that  the  constmction  shoald  be  favorable 
able  in  law,  utgnf  nd  p!tHitadintni,  for  the  to  the  grantee,  in  the  case  of  a  convevance 
honor  of  the  king."  S  Inst.  49S.  "And  of  Isnds  by  the  sovereign  for  a  vafuahle 
■o  note,"  saith  Lord  Caitf,  "the  gravity  of  conitideration ;  bnt  where  exclusive  privi- 
the  ancient  sages  of  the  law  to  construe  leges  are  given  to  an  individual  or  to  a 
the  king's  graat  beneGcially  for  his  honor,  company,  and  rights  conferred  restricCiTe 
and  the  relief  of  the  sn'iject.  and  not  to  of  those  of  the  public  or  of  private  per- 
make  any  strict  or  literal  construc^on  in  sons,  the  constrnctioa  in  cases  of  doubt 
•nbvenion  of  such  grants."  Molyn's  case  or  ambiguity,  is  uwnet  the  grantee,  eepe- 
6  Rep.  6  a.  See  also  Clmrch wardens  of  cially  where  barc^ns  are  irnpoeed  npon 
St.  Savionr,  10  id.  R7  b.  Accordingly,  the  public,  as  in  the  case  of  rates  of  toll 
the  rule  in  qaeation  it  of  leas  weight  tlian  imposed  fur  the  beneSt  of  a  oumpaDv. 
the  rule  that  an  iustrament  should  be  HUp-  In  Stourbridge  Can.  Co.  v.  Wheeiey, 'S 
ported  rather  than  defeated  ;  and  is  not  B.  t  Ad.  79S,  where  a  right  of  taking  toU 
applied  to  defeat  a  contract  entirely,  bat  was  given  to  a  company.  Lord  Taiferdai 
only  to  limit  the  extent  of  the  grant;  for  used  the  following  languatre  :  "This,  like 
a  grantor,  whctlier  king  or  subject,  is  many  other  cases,  is  a  bargain  between  a 
nlwavs  held  la  have  intended  something  i-ompany  of  Adventurers  and  the  pablic, 
liy  hie  grant.  "It  is  a  well-known  rule,  the  terms  of  which  are  espreseed  in  the 
in  the  constrnction  of  private  grants,  if  statute;  and  the  rale  of  constmction  in 
the  meaning  of  the  words  be  donbtful.  to  all  such  cases  is  now  fnllv  established  to 
construe  them  most  strongly  against  the  be  this:  that  any  amhi^uity  in  the  terms 
grantor.  Bat  it  is  said  that  an  opposite  of  the  contract  mnst  operate  against  the 
rule  prevails  iu  cjt^es  of  grants  by  the  adventurers,  and  in  favor  of  the  pablic; 
king;  for  where  there  ia  any  doubt,  the  and  the plaintifTs  can  clnim  oothint;  which 
■__    ■ j_    ^ — ^(  favorably  tor     is  not  c«ar/j    — —   '-  ■' ■■--  ■' " 


I  made  moat  favorably  tor  is  not  clearli/  given  to  them  by  the  act." 

the  king  and  against  the  grantee.     The  Blakenore  v.  Olaiuorganshire  Can.  Nav. 

rule  is   not  dispnled.    But  it  is  of  very  1  Mylne  &  K.  1S4,  162,  per  Lord  Eldon; 

limited  application.    To  what  cases  does  Gildart  a.  Gladstone,  ii   Kast.  675,  665; 

it  apply  ?    To  snch  cases  only  where  there  Leeds  and  Liverpool  Can.  Co,  tr.  Hnatler, 

is  a  renl  doubt,  where  the  grant  admits  u(  1  U.  &  C.  *a* ;  Barren  u.   Stockton,  Ac. 

two  interpretations,  one  of  which  is  more  Railway     Co.  2.  Man.    &  G.    134;    Parker 

•xtennive  and  the  other  mure  restricted  ;  i'.  Great  Western  Railway  Co.  7  id.  S&3 ; 

•o  that  a  choice  is  fairly  open,  and  either  Mohawk  Dridfie  Co.  v.  Utica  &  Sch.  R.  H. 

may  be  adopted  without  any  violation  of  Co.  6  I'aige,  S54.    In  Priestley  d.  Fooldl, 

the  apparent  objects  of  the  grant.     If  the  2  Man.  &  G,  194.  in  the  case  of  a  legiala- 

king's  grant  admits  of  two  interpretations,  tive  grant  to  a  company  sni-h  as  those 

one  of  which  will   make  it   utterly  void  above  mentioned,  Ca'luian,  J., said  ;  "The 

and  worthless,  and  the  other  will  give  it  words  oC  the  act  mnst  be  considered  as 

a  reasonable  effect,  then  the  latter  is  to  the  langnage  of  the  conipany,  which  ought 

Kvall ;  for  the  reason  ( says  the  common  to  be  constrned/itrtiHicDnfm  pv/enslen." 

),'that  it  will  be  more  tor  the  AeRi»f(  of  — This  rale  of  constrnction, "  coJum  profir- 

the  sobject  and  the  honor  of  the  kin^,  tnttm,"  is  applied  in  pleading,  Bac.  ^tax. 

which  Is   more  to  be  regarded  than  his  Reg.  3 ;  but  is  not  applied  to  wills,  nor  to 

pro&t.'    10  Co.  67  b.    And  in  every  case  statutes,  verdicts,  jiidgments,  Ac,  which 

tbe  rule  ia  made  to  bend  to  the  real  jostiee  are  nut  words  of  patties.    Ib. 
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entem  "  a,  that  mcQ  may  be  supposed  to  take  care  of  themselves ; 
•ad  that  h«  who  gives,  and  <^aoses  the  words  b^  which  he  gives, 
OHght  to  be  held  to  a  strict  iDterpretation  of  them,  rather  than  he 
who  only  accepts,  (o)  But  the  reasoa  is  not  a  very  strong  ona, 
aor  is  the  rule  of  special  value.  It  is  indeed  often  spoken  of  as  one 
not  te  be  favored  ot  applied,  unless  other  principles  of  iDtefpce- 
tf^ioa  fail  to  decide  a  question.  (^)  It  is  of  course  most 
applicaUe  to  deeds-poll ;  (q)  as,  *  if  tenant  in  fee-simple  *  508 
giants  eu  estate  "  for  life,"  it  is  held  to  be  for  the  life 
of  the  ^antee.  (r)  Where  there  is  an  indenture,  the  words  may 
be  taken  as  the  words  of  both  parties.  Sut  if  in  fact  one  gives 
and  the  other  receives. the  same  rule  applies  as  in  case  of  deeds- 
poll.  («)    As  if  two  tenants  in  common  grant  a  rent  of  twenty 

la)  Per  Alderum,  B.,  in  Meyer  v,  Isaac,  degree  withont  fonndation.    It  ii  tme  that 

C  M.  &  W.  613.  the  wordii  of  a  deed-poll  aie  the  words  of 

{  /))  "  It  is  to  be  noted."  saith  Lord  the  grantor  alune.  but  it  is  Dot  trne  that 

Bac»a,  "that  this  rale  is  the  last  to  be  the  words  of  an  indenture  are  the  words 

resorted  to,  and  is  never  to  be  relied  upon  of  both  parties  in  »□}'  such  sense  as  to 

bat  where  all  other  rules  of  expusitiou  uf  make  the  rule  in  question   inapplicable. 

words  foil ;  and  if  bd;  other  cume  in  place,  See  Gawdy,  argaeado,  iu  Browning  d.  Bes- 

this   giveib  place.     And  (hat   is   a  point  ton,  Plowd.  136.     Words  uf  exception  or 

vorthji  to  be  olMerved  ^nerally  in  the  reaen'ation  in  any  instrument  are  regarded 

mles  of  Che  Uw,  that  when  they  encoantet  as  the  words  uf  the  party  in  wliose  favor 

and   cmes   one   another   in   any   case,  it  the    exception    or    reservation    is  made, 

be    nodentood   which   the   law   holdeCb  LoQeld's  case,    10  Ken.    106  h;    Hill  i-. 

worthier,  and  to  be  preferred;  and  it  is  Grange.  I'luwd,  171  ;  Blackett  b.   Koyal 

in  this  paiticnlar  very  nolable  to  consider,  Exch.  Ass.  Co.  2  Cromp.  &  J,  3M,  351  ; 

that  thw  being  a  rule  of  some  strictness  Donnell  n,  CotumhiaD  Ins.  Co.  3  Sumner, 

■ad  ri^cir,  doth  not  as  it  were   its  uHlce,  366,  381  ;   I'nlmer  u.  Warren    Ins.  Co.  I 

bat  in  absence  of  other  rules  which  are  of  Story,  Seo,     Aud  they  would  be  construed 

more  equity  and  humanity."     Bac.  Max,  against    such    pAr».     Id.;    Cardigiin    e. 

Reg.  3.    See  also  Love  it.  Fares,  13  Kaat,  Armitage,  S  B.  &  C.  197  ;  Bullen  b.  Deo- 

80.    So  in  Adams  r.  Warner,  33  Vt.  411,  ning,  5   id.   B43;   Jackson  v.  Hndson.  3 

413,  Mr.  Justice  Redjield  said :  "  This  mle  Johns.  387  ;  House  c.  Palmer,  9  Ga.  497  ; 

of  ranstmctioD  is  not  pniperly  applicable  Jackson    r.    Lawrence,    ll    Johns.    191. 

to  an;  case,  but  one  oE  strict  eqiaeacalioa.  Separate  covenants  in  an  indenture  on  the 

'S  ^e  words  a»ed  will  bear  either  one  part  of  the  lessor  and  lessee,  and  indeeit 


o(  two  or   more  interpretations  equallj  any  stipulation  on  the  part  of  either  party 

well.     In  such  a  cane  if  there  be  no  other  to  an  agreement,  would  be  regarded  as  the 

leKitinwte  mode  of  determiniug  the  e<jui-  covenants   and  stipulations  al  the  party 

poua.  this  rule  might  well  enough  decide  bound  to  do  the  tniug  agreed  upon,  and 

the  case.     In  oli    other  casee,  where  this  the  rule  of  couBtructiou,  "  cnnlra  jiriifeici- 

rule  of  construction  i»  dragged  in  by  way  ttm,"  wonld  apply  to  such  cnneii,  subject  to 

of  argument,  — and  that  is  aimoet  t^ways  all  the  limitations  which  properly  beloug 

where  it  bappeus  to  fail  on  the  aide  which  to  it.     "  It  is  certainly  true,     says  Lord 

we  desire  to  support,  —  it  is  used   aa  a  Eldon,  "  that  Che  words  of  a  covenant  are 

mere  makeweight,  and  is  rather  an  argu-  to  be   C«kBn  must   strongly    against  the 

Blent  than  a  reanon."      See  also  Doe  v.  covenantor  ;  hut  that  must  be  qualiSed  by 

Oudd,  5  B.  ^  Ad.  6S9.  the  observation  that  a  due  regard  must  lie 

(f)  The  reason  given  in  the  books  for  paid   Co  the    intention  of   the  parties,  as 

the  application  of  uiis  rule  to  deeds-poll,  collected  from  the  whole  context  ot  the 
and  not  Co  indentures,  is  tbaC  in  deeds-putl  '  insCrament,"    Browning  n.   Wright,  3  B. 

(he  words  are  the  words  of  che  grantor  &  P.  33;  Earl  of  Shrewsbury  d.  Gould. 

■lone,  while  iu    indentures  they  are  the  SB.  &  Aid.  487,494  ;  Barton  u.fitigenid, 

words  of  both  parties.     3  Bl.  Com.  380;  IS  East,  530,  546. 

Browning  v.  BesCon,   Pluwd.    134.      The  (r)  Co.  Licc.  43  a. 

distinction  seems,  however,  co  be  in  a  good  (tj  See  lupra,  u.  (f }. 
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flhilliags,  the  grantee  takes  forty,  or  twenty  from  each ;  but  if  they 
reserve  in  a  lease  twenty  shillings,  they  take  only  the  twenty,  or 

ten  each,  (t)  And,  in  general,  If  a  deed  may  enure  to  sev- 
*  509    eral  different  purposes,  he  to  *  whom  it  is  made  may  elect 

in  what  way  to  take  it,  (u)  Thus,  if  au  instrument  may 
he  either  a  bill  or  promissory  note,  the  holder  may  elect  which 
to  consider  it.  (v)  So  if  a  carrier  gives  two  notices  limiting  his 
responsibility,  he  is  bound  by  that  which  is  the  least  favorable  to 
himself,  (w)  So  a  notice  under  which  one  claims  a  general  lien 
is  to  be  construed  against  the  claimant  The  same  rule,  we  think, 
applies  to  the  case  of  an  accepted  guaranty,  though  upon  this  point 
the  authorities  are  somewhat  conflicting,  (x)- 

(I)  BrowninK  D.  BesMn,  Plowd.  140;  defenduit  haiinf;  cited  Nicholson  f.  Paget, 

ThrockmoTtoQ  u.  Tncy,  id.  161  ;  UUl  d.  Parlct,  B.,  Mid:  "  Canyon  find  ao/  oUier 

Grange,  id.  171;  Chapmaa  r.  Dal  Ion,  id.  BDtbarityiD  farorof  that  rnJeof  constrac- 

S89  ;  Shep.  Tonch.  98  ;  Co.  Litt.  197  m.  tion  <     It  certainly  ia  nt  variance  with  tbe 

(ii)  Snep.  ToQch.S3;  Hey  wood's  case,  general   priacipleii  of  tbe  common    law, 

S  Rep.  3S  b ;  JackKon  i-.  tludiuD,  3  Johns,  that  words  are  always  to  be  taken  inoet 

387  ;  Jackson  c.  Blodget,  16  id.  173,  178.  strongly  against  the  party  oHiae    tbeni. 

If)  Edis  IT.  Bnry,  6  B.  &  C.  433  ;  Block  Here  is  a  guanutv  in  the  shape  of  a  letter 

0.   Bell,  1   Moody   &   R.   149;   Miller  r.  written  by  the  defendaot,  with  a  new  of 

Thompaun,  4  Scott,  N.  R.  SO*.  iadncing  the  plaintiff  to  give  credit  to  a 

(v)  Munn  u.  Baker,  3  Stark.  33S.    8«e  particnUr  person.     Now,    a   gnaranty  is 

also  ante,  vol.  ii,  p.  *  i!<2.  n.  (i).  one  of  that  class  of  obligations  which  is 

[x)  Some  judges  have  be«D  of  opinion  only  biniliof;  on  one  of  the  parties  when 
that  the  contract  of  guaranty  is  a  contract  the  other  chooses  hy  his  own  act  to  make 
ttrictiisinti  jarii,  and  to  be  coDitmed  in  it  binding  on  him  also.  This  instrament 
tavot  of  the  guarantor.  Thus  in  Nichot-  only  coutains  the  words  of  one  of  the  par- 
son V.  Pa^t,  1  Cromp.  &  M.  48,  where  ties  to  it,  namely,  of  tbe  defendant ;  and 
the  words  were:  ''I  hereby  agree  to  be  doea  not  affect  tbe  plaintiff  until  he  acts 
uiawerable  for  the  payment  of  £50  for  B,  opoa  it  by  supplying  the  goods."  And 
in  case  B  duea  not  pay  for  the  gin,  &c.,  AtderMon,  B.,  in  delivering  the  judgment 
which  he  receives  from  yon,   and   I  will  ai  the  court,  said :  "  There  is  consiiftrable 


Bf  the  amount."  the  Court  of  Exchequer    difflcultj  in  reconcQinj;  all  the  c 
d  that  this  was  not  a  continuing  guar-    thii    subject;     which    princioallv 
aoty.    And  Ba_^!eg,  B.,  said:  "This  ia  a    from  the  fact  that  ther  ari 


contract  of  guaranty,  which  is  a  contract  one  on  the  priuclple  to  be  followed  in  de- 

of  a  peculiar  description  ;  for  it  is  not  a  ciding  questions  of  this  sort ;  some  laying 

contract  which  a  party  ia  entering  into  for  it  down  that  a  liberal  construction  ought 

the  payment  of  hie  own  debt,  or  on  his  to  be  made  in  favor  of  the  person  giving 

ownbenalt:  but  it  ia  a  contract  which  he  thegnarauty;  and  others  thatitonght  to 

ia  entering  into  fora  third  persoD ;  and  we  be  m  favor  of   the  party  to  whom  it  ia 

think  that  it  is  the  duty  of  the  party  who  given ;  which  was  the  rule  adopted  by  the 

lakee  iuch  a  aecurity  to  see  that  it   ia  Court  of    Queen's    Bench   in    Mason    v. 

couched  in  anch  worilaaa  that  the  party  ao  Pritchanl,    Now,   the  generally  received 

giving  it  may  diatini'tly  underatand  to  what  principle  of  law  ia,  that  the  party  making 

extent  he   ia  binding    himself.  ...  It  is  any  iostrument   should  take  care  so  to 

not  unreasonable  to  eipect  from  a  party  express  the  nature  of  his  own  liability,  as 

who  is  furnishing  goods  on  the  faith  of  thfit  he  may  not  be  bound  beyond  what  it 

a  guaranty,  that  he  will  take  the  gunTUnt;  was  his  intention  he  should  be,  and,  on 

in  terms  which  shall  plainly  and  intelli-  the  other  hand,  that  the  partv  who  re- 

gibly  point  ont  to  the  party  giving  the_  eeives  the  instrument,  and  on  the  faith  of 

gnaranty  the  extent  to  which  he  expects"  it  parts  with  bis  goods,  which  he  would 

that  the  liability  Ik  to  be  carried."    And  not,  perhaps,  have  parted  with  otherwiae, 

»ee,  to  the  same  effect,  Melville  v.  Hay-  and  is,  moreover,  not  the  person  hv  whom 

den,  3  B.  ^  AM.  S93.    On  the  other  hand,  the  words  of  the  initrament  cons'titnting 

in  the  latter  case  of  Meyer  v.  Isaacs,  6  M.  the  liability  are  used  at  all,  should  have 

h  W.  60S,  4  Jur.  437,  the  counsel  for  tbe  that  inatrnment  construed  in  his  favor 
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*  Id  cases  of  mutual  gift  or  mutual  promise,  where  *  510 
neither  party  is  more  the  giver  or  undertaker  than  the 
other,  this  rule  would  have  no  application.  (^)  Nor  does  it  seem 
that  it  is  permitted  to  affect  the  construction  when  a  third  party 
would  be  thereby  injured.  As  if  tenant  in  tail  make  a  lease  "  for 
life "  generally,  this  shall  be  construed  to  be  a  lease  for  the  life 
of  the  lessor,  that  the  reversioner  may  not  suffer,  (s)  Another 
reason  is,  that  a  tenant  in  tail  cannot  legally  grant  a  lease  for 
another's  life,  and  the  rule  of  Lord  Coke  is  applied ;  namely,  that 
an  intendment  which  stands  with  th«  law  shall  be  preferred  to 
one  which  is  wrongful  and  against  the  law.  (a)  This  rule,  that 
words  shall  be  construed  "contra  proferentem,"  was,  says  Lord 
Bacon,  "  drawn  out  of  the  depth  of  reason ; "  (b)  but  we  have  al- 
ready intimated  that  it  is  among  those  principles  of  interpretation 
which  have  the  least  influence  or  value. 

No  precise  form  of  words  ia  necessary  even  in  a  spe- 
cialty, (c)    *  Thus,  words  of  recital  in  a  deed  will  conati-    '511 

If,  thsratore.  I  were  obliged  to  ehooM  b«-  376;  Powell  on  ContrBcIa,  396,  89T; 
tween  tbe  two  conflicting  pritidplei  which  Laughter's  caae,  9  Rep.  32  B. 
htLva  been  laid  down  on  tbis  nibject,  I  (:)  Co.  Litt.  4S  a. 
•hould  rather  be  disposed  to  agree  with  (a)  tSeeanfr,  p.  *S00,  note  (r). 
th&t  given  in  Mason  v.  Pritchard,  than  (A)  Bac.  Max,  Ref-  3. 
with  the  opinion  of  Baylai,  B.,  in  Nich-  (c)  "In  our  law,"  w,y»  CaHiae,  Ser- 
Olson  D.Paget."  See  also  Maaon  r.  Pritch-  ieant.  arguendo,  io  Browning  c.  Beiton, 
*rd,  IS  Kut,  227;  Hargreave  e.  Smee,  I'lowd.  140,  "if  any  penont  are  agreed 
6  BiDg,  244.  And  we  ante,  vol,  ii.  p.  *2I.  npon  a  thing,  and  words  are  exprei<«ed  or 
•ad  notes.  written  to  make  the  agreement,  althongl] 
if)  Co.  Litt.  43  a,  1  S3  a.  The  randi-  they  are  not  apt  and  UBnal  words,  yet  if 
tion  of  ao  obligation  ia  considered  as  the  they  hare  snbataace  in  them  teijding  to 
language  of  the  obligee,  and  so  is  con-  the  effect  proposed,  the  law  will  take 
atmed  in  favor  of  the  obligor.  In  the  them  to  be  of  the  eame  efFect  as  nsoal 
laugnage  of  Baldtrin,  C.  JT,  and  Fitz-  words ;  for  the  law  always  rejpirds  the 
AT&rf,  J.,  in  Bold  i>.  Molineax,  Dyer,  14  b,  intention  of  the  parties,  and  will  apply 
IT  a,  "every  condition  of  an  obligation  is  the  words  to  that  whivh,  in  common  pre. 
as  a  defeasance  of  the  obligation,  as  well  lamptinn,  may  be  taken  to  be  their  intent, 
as  if  the  obligation  were  single,  and  after  And  Bach  laws  are  very  commendable. 
tbe  obligee  made  indentnrea  of  defeasance.  For  if  the  law  should  be  so  precise  as  al- 
and it  is  all  one,  for  the  condition  is  the  ways  to  insist  apon  a  peculiar  form  and 
assent  and  B|rre«meat  of  the  obligee,  and  order  of  words  in  agreements,  and  would 
tnade  for  the  benefit  of  the  obligor,  and  not  regard  the  intention  of  the  parties 
for  that  reason  it  shall  always  be  taken  when  it  was  expressed  io  otlier  words  of 
moat  favorably  for  the  obligor:  as  if  a  substnnce.  but  wonid  rather  apply  the  in- 
man  be  bonnd  in  an  obligation  to  pay  ten  tention  of  the  parties  to  the  order  and 
ponnds  before  snch  a  [feaBt|  day,  the  obli-  form  of  words,  tlmo  the  words  to  the  in- 
gor  is  not  boand  to  ;Niy  it  til!  the  last  in-  tention  of  the  parties,  such  law  would  be 
Itant  of  the  next  day  preceding  the  feast,  more  full  of  form  thaJi  of  aubstance.  Bnt 
for  be  hath  all  that  time  for  bis  liberty  of  onr  law,  which  is  the  must  reasonable  law 
paj-ment.  So  is  the  law,  if  I  be  bound  to  upon  earth,  regards  the  effect  and  snb- 
yon  on  condition  to  pay  ten  pounds  before  stance  of  words  more  than  the  form  of 
the  feast  of  Ut.  Thomas,  and  there  are  them,  and  takes  the  substance  of  words  to 
two  feasts  of  St.  Thomas,  the  latest  feast  imply  the  form  thereof,  rather  than  that 
ia  that  before  which  I  am  bound  to  pay,  the  intent  of  the  parties  should  be  void." 
ud  not  sooner,  for  that  is  most  for  my  And  see  Tench  v.  Cheese,  S  De  6.,  H.  It. 
advantage."  See  also  Shep.  Touch.  37S,  O.  493,  31  Ede.  L.  &  Eq.  399,  391,  pet 
CranworM,  L.  C. 
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tute  an  agieement  between  the  parties  on  which  an  action  of 
covenant  may  be  maintained,  {d)  And  the  recital  in  a  deed  of  a 
previous  agreement  i»  equivalent  to  a  confirmation  and  renewal 
of  the  agreement,  (e)  And  worda  of  proviso  and  condition  will 
be  construed  into  words  oC  covenant,  when  such  is  the  apparent 
intention  and  meaning  of  the  parties.  (/)  And  even  words  of 
reservation  and  exception  in  a  lease  have  been  held  to  operate  as  a 
grant  of  a  right.  (^)  So  a  license  ma;  have  effect  as  a  grant  of 
an  incorporeal  hereditament,  if  it  be  sealed  and  delivered,  and 
authorizes  the  party  to  wlipra  it  is  made  to  go  on  the  licensor's 
land,  and  make  some  use  of  the  land  to  bis  own  profit.  Not  80  if 
it  be  only  a  license  to  do  some  particulaz  act,  as  to  hunt  in  a  man's 
park.  The  disUnction  between  these  is  not  always  obvious ;  and 
the  same  license  may  operate  as  a  grant  as  to  some  things,  and  as 
a  mere  license  as  to  other  thinga  {h) 

*  612        "Even  a  hond  may  be  made  without  the  words  "held 

and  firmly  obliged,"  although  they  are  technical  and  usual 
Any  writing  under  seal  which  acknowledges  a  debt,  or  indicates 
that  the  maker  intends  to  be  bound  to  the  payment  of  a  definite 
sum  of  money,  would  be  construed  as  a  bond,  (t) 

(di  Severn  p.  Clerks,  3  Leoo.  131.  tiDctioD  between  %  liceme  which  ii 

(()  Bufoot  D.  Freswell,  3  Keble,  46S ;    led  with  ■  gnnt,  and  a  licenee 
SalUnim  n,  Uunstouu,  1  Biiig.433;  S&mp-    operates  merelj'  as  a  license,  is  admirablj 


S 


__D  v.  Eaaterby,  9  B.  &  C.  50S.  sUted  by  Lard  Chief  Joetice  VaHgian.  L 
(/>  dapham  D.  Movie,  1  Lot.  159,  I  Thoniaa  i.  Sorrell,  Vansh.  330,  351.  "A 
Keble,  S4S.  Shep.  Touch.  133  j  HnfF  v.  diBpensatiun  or  license,  says  he,  "  prap- 
Nickerson,  37  Me,  106.  "  Where  tJie  lau-  erly  naweth  no  interest,  Dor  altera  or 
coage  ol  an  ngreement  can  be  reaolved  trsnBlers  projjerty  in  anythine,  bnt  anir 
into  a  covenant,  the  jnilicial  iocliaatioii  makca  au  actioo  kwFul,  which  wlthont  it 
ii  so  to  conHtme  it :  and  hence  it  has  re-  has  been  nnlawful ;  as  a  license  Co  go  he- 
salted,  that  certain  featorea  have  ever  yond  the  Beaa,  to  hunt  in  a  man's  park, 
been  he)d  essential  to  the  coustitutiun  of  a  to  come  into  his  hooae,  are  only  actions 
condition.  In  the  absence  of  any  of  these,  which,  without  license,  had  be^  unlaw- 
it  is  not  permitted  to  work  tlie  destructive  ful.  But  a  license  to  hant  in  a  man's 
^ect  the  law  otherwise  attributes  to  it."  pnrk,  and  carrv  away  the  deer  killed  tn 
Per  Bell.  J.,  in  Faschall  v.  I'assmore.  Ii  bU  own  use;  'to  cnt  down  a  tree  in  a 
Fa,  S9S.  307,  man's  grouud,  and  to  carry  it  away  the 
',  Hawker,  7  next  day  after  to  his  own  nae,  are  licenses 
V  and  B  conveyed  to  D  and  as  to  the  acta  of  hunting  and  cutting  down 
niB  ntiiiB  certain  lands,  tmplinq  imd  the  tree;  bnt  as  to  Che  carrj-ing  away  of 
raervin}  to  A,  H,  and  C,  their  heirs  and  the  deer  killed,  and  tree  cat  down,  they 
aMigns,  liberty  Co  come  into  and  upon  Che  are  grants.  So  to  license  a  man  to  eat 
lands,  and  there  to  hawk,  hunt,  fish,  and  my  meat,  or  to  fire  the  wood  in  my  chim- 
fowl:  Htld,  that  this  was  uoC  in  law  a  ney  to  warm  him  by,  as  to  Che  actions  of 
Ttttrvalion  properly  so  called,  bat  a  nrw  eating,  tiring  my  wood,  and  wanniog  him. 
grant  by  1)  (who  executed  the  deed)  of  they  are  licenses;  but  it  is  consequent 
the  liberty  therein  mentioned,  and  there-  neceassrilj  to  those  acCioos  that  my  prop- 
fore  that  it  might  enure  in  favor  of  C  and  erty  be  destroyed  in  the  meat  eat«n  and 
his  heirs,  alchuagh  he  wag  not  a  rarty  in  the  wood  burnt ;  so  as  in  some  cases  hr 
to  the  deed.  See  also  Due  d.  Douglas  e.  conseqnent  and  not  directly,  and  as  its  e^ 
Lock,  3  A,  &  E,  T05.  743.  feet,  a  dispenBiition  or  license  may  destroy 

(A)  Wood  I-,  Leadbitter,  13  M,  k'W.  and  alter  pro|>erty." 

Hi;    Woodwnnl    v.   Reeley,   11    111.   157;  (0  Dodson  u.  Kayes,  TsIt.  193 ;  Core'* 

Cook  e.  Steams,  II  Mass.  533.    The  dis-  case,  Dyer,  'M  a. 
623 
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A  question,  to  which  we  have  already  alluded,  whether  parties 
have  by  a  certain  instrument  made  a  lease,  or  only  an  agreement 
for  a  future  lease,  sometimes  presents  very  considerable  difficulty. 
There  do  not  seem  to  be  any  fixed  and  precise  rules  which  will 
always  suffice  to  decide  this  question.  Indeed  each  case  must  be 
determined  upon  its  own  merits ;  and  little  more  can  be  said  by 
way  of  rule,  than  that,  wherever  the  obvious  and  natural  inter- 
pretation of  the  words  used  would  indicate  the  intention  of  the 
party  actually  in  poeseasion  to  divest  himself  thereof  forthwith,  in 
favor  of  the  other  who  is  to  come  into  possession  under  him  for  a 
definite  time,  these  words  will  constitute  an  actual  lease  for  years, 
although  the  words  used  may  be  more  proper  to  a  release  or  cove- 
nant, or  to  an  agreement  for  a  subsequent  lease.  But  if  the  whole 
instrument,  fairly  considered,  indicates  that  it  is  only  the  purpose 
and  agreement  of  the  parties  hereafter  to  make  such  a  lease,  then 
it  must  be  construed  as  only  such  agreement,  although  some  of  the 
language  might  indicate  a  present  lease.  (/) 

•  AH  legal  instruments  should  be  grammatically  written,  •  513 
and  shonld  be  construed  according  to  the  rules  of  gram- 
mar. But  this  is  not  au  absolute  rule  of  law.  On  the  contrary, 
it  is  80  far  immaterial  in  what  part  of  an  instrument  any  clause  is 
written,  that  it  will  be  read  as  of  any  place  and  with  any  context, 
and,  if  necessary,  transposed,  in  order  to  give  effect  to  the  certain 
meaning  and  purpose  of  the  parties,  (k)  Still  this  will  be  done 
only  when  their  certain  and  evident  intent  requires  it.  Inaccu- 
racy or  confusion  in   the  arrangement  of   the  parts  and  clauses 

(J)  "  It  may  be  Inid  down  for  a  mle,"  other,  if  the  wordi  mmite  lue  of  are  nifll- 

MTl   Lord   Chief   Baron    Gilbert,   "that  cieat  to  prove  anch   a  contract,  in  what 

whatever  wordi  are  mfflcieLt  to  explain  farm  goever  they  are  introduced,  or  how- 

the  intent  o(  the  partiee,  that  the  one  ihal]  ever  variunsly  applicable,  the  law  calls  ia 

dii'Mt  himaelF  of  the  poesemion.  and  the  the  inCenC  of  Che  parties,  and  modela  aod 

other  come  into  it  for  mch  a  determinnte  jfoverna  thewordsanflrdingtv."  Bac.  Abr. 

time,  iQch  words,  whether  the;  mn  in  the  tit.  L«aMa  (K.).    See  alau,  fur  a  full  dia- 

form  of  a  license,  covenant,  or  BfmemeTit,  cu»i(iu  of  this  subject  and  an  analjaia  u( 

are  of  themselTes  anfflcient.  and  will   in  the  casea,   Piatt  od   Leaiiea,  pt   3,  ch.  4, 

coMtruction  of  law  amonnt  to  a  lease  for  lec,  3;    TsTlor's   Landlord  and   Tenant 

jeare  ai  eflectaall}-  aa  if  the  moM  proper  %37  rt  weq,  ,■  and  the  late  rase  of  fitratton 

and   pertinent  worda  had  been  made  ure  u.  I>ettiC,  IS  C.  B.  420,  30  E.  L.  &  E.  479. 
of  tor  that  pnrpoee  ;  and,  on  the  rontrary.         (i)  I'er  Bailer,  J.,  in  Dake  of  North- 

If  the  moat  proper  and  anthentic  form  of  nmtierland   i>.   Errington,  9   T.  R.   bit, 

worda,  whereby  to  describe  and  paasaprea-  Thn*.  if  ■  man  in  the  month  of  Febrnai? 
ent  leaae  for  years,  are  made  ose  of,  jet  if     make  a  lease  for  years,  reserting  a  yearly 

upon  the  whole  deed  there  aopean  no  anch  rent  payable  at  the  feasts  of  St.  Michel 

intent,  bat  that  they  are  only  preparatory  the  Archangel  '"    '       ' 

and  relative  to  a  fatnre  lease  Co  be  made,  ciacion  of  our 

the  law  will  rather  do  Tiolence  to  the  words  the  term,  the  lew  nball  make  tianapoaitiL 
tbaa  break  through  the  intent  of  the  pni^ '  of  the  feasts,  namelv,  at  the  feati*  of  tl 

Uet;  for  a  lea«e  for  years  being  no  other  Annunciation  and  kt,  Michael  the  Arch- 

thatl  a  contract  for  Che  pnanession  and  prof-  angel,  that  the  reut  may  be  paid  yearly 

Iti  of  the  lands  on  Che  one  aide,  and  a  rec-  during  the  term.      Ca.  Litt,  IIT  b.     See 

ompenaa  of  rent  or  other  iocome  on  the  alao  1  Jarman,  on  Wills,  43T  et  mq. 
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of  an  iDStniment  is,  therefore,  always  dangerous;  because  the 
'  inteut  may  in  this  way  be  made  so  uacertain  aa  not  to  admit  of 
a  remedy  by  coDstiuction.  (2)  Generally,  all  relative  words  are 
read  as  referring  to  the  nearest  autecedent  (m)  But  this  rule 
of  grammar  is  not  a  rule  of  law,  where  the  whole  instrument 
shows  plainly  that  a  reference  was  intended  to  au  earlier  antece- 
dent, (n) 

So,  it  is  a  general  proposition,  that  where  clauses  are  repugnant 
and  incompatible,  the  earlier  prevails  in  deeds  and  other  instru- 
ments inter  vivos,  if  the  incoasistency  be  not  so  great  as  to 
avoid  the  instrument  for  uncertainty,  (o)    But  in  the  construe- 

(/)  "Note,   ruuler,"  loith  Lord   Coire,  ia  givio);  jndgmeDt  ia  the  cau,  said :  "It 

"klthoDgh  naia  granimatica  nun  vitiat  in-  being  then  impossible  to  sffix  a  meaniiiK 

Itmmtnta,  jet  in  expoiilioTit  iiulrumtiitortim  (o  tna  words,  *  sterling  lnwfiil  mooe;  (S 

mala  grammatiea,  gaod  fieri  poisit,  uilanda  Ire luul,'.  taken   altogetiier,    I   laust   deld 

til."     Finch's  case,  G  Kep.  39.  with  them  iccurdiDg  to  the  role  of  law  M 

(n)  Corp.    Dig.    tit.    ferula    (A.    M) ;  to  constrauig  a   deed;  which    is,  that  if 

Jenk.  Cent.  ISO;  Bold  v.  Mulineax,  Dyer,  rou  And  the  first  wordi  have  a  clear  meau- 

14b;   Baring  v.   Chriittie,  i   Kast,  398;  ing,  bnt  thoiia  that  follow  are  incomiiatCDt 

Rex  D.  laliabitanu  uf  St.  .Mary's,  I  B.  &  with  them,  to  reject  the  latter."    Cope  d. 

AM.  3U7.  Cope,  IS  Sim.   118.     See  White  v.  Uau- 

(n|  Gaier'a  rase.  Dyer.  46  b;  Carbooel  cocV,  3  C.  B.  830;  Hardmaa  b.  Uardman, 

t>.  Davids,  1  Stra.  394  ;  Stauiliiod  c.  Hop-  Cro.  Elii.  S86 ;  YonUe  v.  Jones,  13  M.  & 

kins.  9  M.  &.  W.  178,  192;  Gray  c.  CUrk,  W.539.   If  anything  be  granted  generally, 

11  Vt.  583.     Where  A  demises  to  B,  (or  and  there  follow  restrictive  words,  which 

the  term  of  An  natnral  liFe,  the  deiniae  ii,  go  to  destroy  the  grant,  they  are  rejected 

yrimS/acie,  for  the  life  of  B.    But  where  as  being  repognant  to  that  which  is  first 

A  demised  to  B,  hit  aecvtort  and  admin-  granted.      See   Stntely   n.   Batler,    Hob. 

itiralori,  for  the  term  of  Ait  nataral  life,  168,  173,  173,F.  Moore,  SSO.   Notso,  huw- 

and  the  lease  contained  a  covenant  by  A  ever,  where  the  words  that  falloivare  onlr 

for  the  qaiet  enjoynient  uf  the  premises  explanatory,  and  are  not  repugnant  to  the 

by  B,  his  executors,  &a.,  dnring  the  natu-  grant ;  as  m  case  of  a  feoffment  of  two 

lal  life  of  A,  it  was  held,  that  the  word  acres,  habendum  the  one  in  fee,  and  the 

"bis"  in  the  demising  clause  must  be  re-  other  in  tail,  the  halieadiini  onlv  explains 

ferred  to  A.  the  grantor,  and  not  to  R,  the  manner  o[  taking,  and   does  not  re- 

thongh  his  name  was  the  last  antecedent,  strain  the  gift.  Jackson  d.  Ireland,  3  Wend. 

l>oe  r.   l>o<ld,  bB.&  Ad.  689.       In   scire  99,  33  Am.  ,Inr.  S77,  278.     Where  the  con- 

faeitu  against  bail,  the  notice  to  the  do-  dition  of  a  bond  (or  the  payment  of  money 

fendant  was  dated  on  the  3d  day  of  Octo-  Is,  that  the  bond  ahall  be  void  if  the  money 

tier,  1843,  and  stated  that  the  execution  is  not  paid,  it  is  Md,  that  the  condition  is 

was  retnrnable  ou  the  3d  Tneadav  uf  Octo-  void  for  repngnancv.     Mills  r.  Wright  1 

ber  ueit.     Held,    tliat    the   word  "  next  "  Freera.  847,  Bum.  Wella  r.  Wright,  3  Mod. 

referred  to  the  3i]  Tuesday  of  the  month,  385  ;   Wells  v.  Tregnsan,  S  Salk.  463,  1 1 

and  not  to  the  month,  and  that  it  was  snf-  Mod.   191 ;   Vernon  u.  Alsop,  1   Lev.  77, 

ficient.     Nettleton   ».  Billings,  13  N.   H.  Sid.  105;   Gully  ti.  GuUv,  1   Hawks,  30; 

446.     See  Uagood  c.  Hutcliiaa.  6  id.  374 ;  Stockton   d.  Turner,  7  J.  J    Manh.   19S. 

Vrescot  u. ,  Cro.  Jac.  S46;    Buckley  In  39  H.  6,  10  a,  pi.  IS,  it  is  said  bv  Li'ir/e- 

s.  Guildbank,   id.   678  ;  Bunu   t.    Thomas,  ton  to  hare  been  adjudged  that  sncfi  a  con- 

9  Johns.   190;   TompXius    e,    Corwin    9  dition  was  good,  and  that  a  plea  to  an 

Cowen,  355.     The  role    is,  ad  proriniuni  action  on  the  bond,  that  the  defendiuit  had 

anIecedeiiM  Jiat    rtialio,    ti    tenlenlia    non  not  paid  the  money,  was  a  good  tnr.    And 

impedial.      Bold  v.  Molineux,  Dyer,  14  b.  Priiol  affirmed  the  case,  and  aaid  that  he 

(o)  Sbep.  Touch.  88;  Cother  b.  Mer-  was  of  counsel  in  the  matter  when  he  was 

rick,   Hardw.   94 ;    Carter   u   Kungstead,  Serjeant.     But  that  decision  cannot  now 

Owen,  84;   Doe  «.  Bigga,  9  Taunt,  109.  l>e  considered  as  law.      Where,  however. 

In  the  body  of  a  deed  of  settlement  were  the  pavee  of  a  note,  at  the  time  it  was 

these    words:    "£1,000    sterling,    lawful  signed' by  the  makers,  and  as  a  part  ot  the 

money  of  Ireland."    The  Vic«-CliatK«Uor,  saiue  tranaavtion,  indoned  thsreon  apiom- 
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tion  *  of  wills,  it  has  been  said  tliat  the  latter  cause  pre-    *  514 
vails,  on  the  ground  that  it  is  presumed  to  be  a  subsequent 
thought  or  purpose  of  the  testator,  and  therefore  to  express  his 
last  will.  (j>) 

An  inaccurate  description,  and  even  a  wrong  name  of  a  person, 
will  not  necessarily  defeat  an  instrument.  But  it  is  said  that  an 
error  like  this  cannot  be  corrected  by  construction,  unless  there 
is  enough  beside  in  the  instrument  to  identify  the  person,  and 
thus  to  supply  the  means  of  making  the  correction.  That  is,  tak- 
ing the  whole  Instrument  together,  there  must  be  a  reasonable 
certainty  as  to  ths  person.  It  is  also  said,  that  only  those 
cases  fail  within  the  rule  in  which  the  description  so  far  *  as  •  515 
it  is  false  applies  to  no  person,  and  so  far  as  it  is  true 
applies  only  to  one.  But  even  if  the  name  or  description,  where 
erroneous,  applies  to  a  wrong  person,  we  think  the  law  would  per- 
mit correction  of  the  error  by  construction,  where  the  instru- 
ment, as  a  whole,  showed  certainly  that  it  was  an  error,  and  also 
showed  with  equal  certainty  how  the  error  might  and  should  be 
corrected,  (q) ' 

The  law,  as  we  have  already  had  occasion  to  say  in  reference  to 
various  topics,  frequently  supplies  by  its  implications  the  wants  of 
express  agreements  between  the  parties.  But  it  never  overcomes 
by  its  implications  the  express  provisions  of  parties,  (r)  If  these 
are  illegal,  the  law  avoids  them.  If  they  are  legal,  it  yields  to 
them,  and  does  not  put  in  their  stead  what  it  would  have  put  by 
implication  if  the  parties  had  been  silent  The  general  ground  of 
a  legal  implication  is,  that  the  parties  to  the  contract  would  have 

iw  "  not  to  compel  payment  thereof,  bnt  Biggx,  a  Taanb.  lOS  ;    Constantine  v.  COQ- 

to  leceive  tbe   amonDt  wheu  coovenietit  atsjitiDe,  G  Van.  100 ;   ^herratt  v.  Bentley, 

for  the  promieors  to  jmj  it,"  it  iras  hdd,  3  Mylne  k  K.  149;   1  Jarmui  on  Wills, 

that  the   indcinienient  moat   be  taken  aii  411.    "  If  I  devlBe  ray  land  to  J.  S,  and 

pftrt  of  the  infttrnment,  aod  that  the  payee  aftervardB  by  the  same  will  I  deviie  it  to 

never  could  maintain  an  artion  thereon.  J.  I).,  now  J.  S.  shall  have  nothing,  be- 

Barn&rd  d.  CuKhing,  4  Met.  230.     It  has  canae  it  waa  m  j  last  will  that  J.  D.  ebonld 

been  laid  down,  that  where  A  grants  land  have  it."    Per  Andertim,  C.  J.,  in  Carter 

to  B,  and  afterward!  in  the  aame  deed  he  v.  Knngstead,  Owen,  S4.    Bat  see.  aa  to 

grant*  the  laine  Ifmd  to  C,  the  grsntee  this  doctrine,  Faramouru.  Tardley,  Flowd. 

flnt  named   Ukes  the  whole  Und.     .Tank.  541,  note  ((/) ;  Co.  Litt.  IIS  b,  note  (1); 

Cent.  a!6.     If  the  inconaiatency  between  23  Am.  Jnc.  277,  278. 

parts  of  an  iiiatninient  ia  auch  aa  to  render  (i)  See  Broom'a  Lege!  Maiima,  2d  ed. 
ita  meaning  wholly  nncertain  and  inaenai-  p.  490  et  leq.  We  ahall  couaider  tbia  gob- 
ble, it  will  be  void.  Doe  c.  Fleming,  S  ject  more  fnllj  hereafter. 
Tyrw.  1013.  (r)  Exiirestum  foal  cestare  fonlun. 
(p)  Shep.  Touch.  88;  Co.  IJtL  IIS  b;  Co.  Litt.  SiO  a;  GoodaU'i  case,  5  Rep. 
Fkiamour  u.  Yanlley,  Plowd.  S4I  ;  Doe  e.  97. 


d  lot!  "  being  all  of  bloclt  SS  "  waa  conMnied  to 

ivey  the  hoii 
Sharp  V.  ThompMjn,  100  111.  447.  - 
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Expressed  that  which  the  law  implies,  had  th«j  ihonght  of  it,  o< 
had  they  not  supposed  it  was*  nnnecesBary  to  epeak  of  it  bec»s8e 
the  law  provided  for  it  But  where  the  parties  do  themselves 
make  express  provision,  the  reason  of  the  implication  fails. 

If  the  parties  expressly  provided  not  anything  different,  but  the 
very  BSnoe  thing  whfch  the  law  would  have  implied,  now  this  pio^ 
vision  may  be  regarded  as  made  twice  ;  by  the  parties  and  by  the 
law.  And  as  one  of  these  is  surplusage,  that  made  by  the  parties 
is  deemed  to  be  so ;  and  hence  is  derived  another  rule  of  construe^ 
tioD,  namely,  that  the  expression  of  thoee  things  which  the  law 
implies  works  nothing,  (s) 

If,  however,  there  be  many  things  of  the  same  class  or  kind,  tiw 
expression  of  one  or  more  of  them  implies  the  exclusion  of  all  not 
expressed ;  and  thia  even  if  the  law  would  have  implied  all,  if 
none  had  been  enumerated,  {t)  ^  It  follows,  therefore,  that 
*516  "implied  covenants  are  controlled  and  restrained  within 
the  limits  of  express  covenants.  Thus,  in  a  lease,  the 
word  "  demise "  raises  by  legal  implication  a  covenant  both  of 
title  in  the  lessor  and  of  quiet  enjoyment  by  the  lessee.  But  if 
with  the  word  "  demise "  tltere  is  an  express  covenant  for  quiet 
enjoyment,  there  is  then  no  implied  covenant  for  title,  (u)  So  K 
mortgage  by  law  passes  all  the  fixtures  of  shops,  foundries,  and 
the  like,  on  the  land  mortgaged;  but  if  the  instrument  enumer- 
ates a  part,  without  words  distinctly  referring  to  the  residue,  bt 
requiring  a  construction  which  shall  embrace  the  residue,  no  fix- 
tures pass  but  those  enumerated,  (v)  So  whete  in  a  charter* 
party  the  shipper  covenanted  to  pay  freight  for  goods  "  delivered 
at  A,"  and  the  ship  was  wrecked  at  B,  and  the  defendant  there 
accepted  his  goods,  he  was  still  held  not  bound  to  pay  freight  pro 
rata  tiineris ;  (w)  although  he  would,  under  a  common  chartelf- 
party  or  bill  of  lading,  be  bound  to  pay  freight  for  any  part  of 

(()  HierefoM,  if  tba  king  make  a  Imwb  (0  Thi*    is    in   sccoidanoe   with    tiM 

(or   jean,  rendeliog   s    rent  pay&ble  M  Taxnixa,  expreiMio  aiiiiiM  til  erclutio  alltriiu. 

hi*  receipt  at  WeetiaiDater,  auit  grant  the  Co,  Litt.  ilO  a.     Sm  nlxo  Hnre  n.  Hnrton, 

u  to  antrtlier,  the.giant«e  ihall  de-  &B.&Ad.Tl&;  The  King  v,  InhabitMiti 


maad  the  rent  upon  the  land  ;  for  the  law,  of  Sedfley,  3  id. 
withuat  expresg  worda,  implies  Chat  the  (u)  Noke's  case.  4  Rep.  BO  b;  Merrill 

Ir-aoee  la  the  king's  case  must  pav  the  rent  c.  Frame,  i  Tannt.  329  ;  Liue  b.  Stepbei- 

HI  the  kiog'fl  receipt;   and  '.Tpreiiio  ennua  aan,  4  Ding,  N.  C.  678.  fi  id.  193. 
•iHielacilt  ituuBl  nihil  oiKralHr.Romagiies'a         (n)   Hare  u.  Hoiton,  5  B  &  Ad.  71ft. 
i-ase,  4  Rep.  Tab;  Co.  Litt.  SOI  b.    See         {w)  Cook u.  Jeuniagi,  T  T.  R.  SSI. 
also  Co.  Litt.  191  a;  Ire's  Caee,  S  Rep.  11. 


« Inclnde  them.    Corwin  b  Houd.  SB  N.  H.  401.     As  to  what  thfl  pbtai 
Ibe  premiaee  "  inctaiieB,  see  Pratt  r-Paiue,  lit  Mau.  4SS. — K. 
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the  transit  performed,  if  at  the  end  of  that  part  he  voluntarily 
accepted  the  goods,  (c) 

Instruments  are  often  used  which  are  in  part  printed  and  in 
part  irritten :  that  is,  they  are  printed  with  blanks,  which  are 
afterwards  filled  np;  and  the  question  may  occur,  to  which  a 
preference  should  be  given.  The  general  answer  is,  to  the  writ- 
ten part  What  is  printed  ia  intended  to  apply  to  large  classes  of 
contracts,  and  not  to  any  one  exclusively;  the  blanks  are  left 
purposely,  that  the  special  statements  or  provisions  should  be  in- 
serted, which  belong  to  this  contract  and  not  to  others,  and  thoa 
discriminate  this  from  others.  And  it  is  reasonable  to  suppose 
that  the  attention  of  the  parties  was  more  closely  given  to  those 
phrases  which  they  themselves  selected,  and  which  express  the 
especial  particulars  of  their  own  contract,  than  to  those  more 
general  expressions  which  belong  to  all  contracts  of  this  cla8S.(y) ' 
But  if  the  whole  contract  can  be  construed  together,  so 
that  the  written  words  and  those  printed  make  an  *  intelli-  *  517 
gible  contract,  this  construction  should  be  adopted,  {z) 
Because  the  intention  of  the  parties  is  presumed  to  be  "  alive  and 
active  throughout  the  whole  instrument,  and  that  no  averments 
are  anywhere  inserted  without  meaning  and  without  us&"  (a) 


SECTION  IV. 

KHTIKETY  Of  C0HTEACT8. 

The  question  whether  a  contract  is  entire  or  separable  is  often 
of  great  importance.     Any  contract  may  consist  of  many  parte; 

{x)  Luke  D.  Lrde,  8  Bnrr.  883;  Mitch-  per  v.  Alhtny  Matul  Ins.  Co.  17  N.  Y. 

ell  a.  Dartfaei,  3  Bing.  N.  C.  S5S,  394  ;  Coahmui  t>.  North  WceMrii  Ins  Co. 

(v)  Roberuon  c.Fteach.  4  Eut,  ISO,  34  Me.  187  ;  Wallare  f.  Ilia.  Co.  4  La  SB9; 

136;    per    OaUeg.    C.   J.,  in    Weluer  c.  r.oicoechen  K.  Ln.  SlAte  Ins.  Co.  18  Mart. 

Maitluid,  3  S&Ddf.  318.  (La  )  SI.  95  ;  Hnncer  v.  General  Mutnal 

(t>  Alsanr  V.   Si,   Katherlhe's  Dock  Ins.  of  N.  T.  It  La.  An.  139. 
Co,  14  M.  &   W.   7S4,  799 ;  Uowland  b.  (a)  Coin  o.  Low,  1  Johna.  Cas.  34L 

Comm.  Ina.  Co.  Anthon.  N.  P.  46 ;  Har- 

■  Where  a  contract  is  partlr  printed  and  part);  in  wrftinc.  the  mitten  muler  mart 
prevftll  over  the  printed,  in  rase  of  a  cooflict  between  them.  Hill  p.  Miller,  TS  N.T.  33: 
Clark  r.  Woodraff,  83  N.  Y.  S!S,  Bat  where  the  nrinted  part  of  a  bill  of  lading  read 
"  content*  nnknown  "  and  "  articles,  thirtr  bbls  of  eggt  "  wu  written  in  the  margin, 
the  carrier  was  held  not  liable  to  one  who  had  paid  a  draft  on  Ehe  faiih  that  the  barrels 
aFtnallr  contained  egg*,  when,  withont  the  carrier*!  knowledge,  thej  really  ci  -  - '  - ' 
ool;  MwdnM.    Miller  i'.  Hannibal,  ftc.  R.  Co.  90  N.  Y.  430.  —  K. 
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and  these  may  be  considered  aa  parte  of  one  whole,  or  as  so  maDj 
distinct  contracts  entered  into  at  one  time,  and  expressed  in  the 
same  instrument,  but  not  thereby  made  one  contract'  No  precise 
rule  can  be  given  by  which  this  question  in  a  given  case  may  be 
settled.  Like  most  other  questions  of  construction,  it  depends 
upon  the  intention  of  the  parties,  and  this  must  be  discovered  in 
each  case  by  considering  the  language  employed  and  the  subject- 
matter  of   the  contract. 

If  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the  other 

1  CoDfnBiun  is  often  ta^aaed  by  failure  to  obKrvethedUiinctiori  between  several  cou- 
tnctt  and  a  diiisible,  separable,  or  apporCEocable  contract.  An  appurtiuuable  contract 
enablea  ft  certain  part  of  tlie  payment  or  perCuTmauce  od  one  side  to  be  recovered  be- 
fore the  whole  cunaideiatioa  has  been  given  by  the  other  side,  bat  ihero  is  nevcrtheleaB 
single  contract.  In  Barrie  i:  Earle,  1-13  Mam.  I,  4,  Firid,  J.,  said,  iu  delivering 
'  '  n  of  the  court,  holding  that  a  contract  of  snhgcription  for  pictures  to  be  ro- 
intervals  in  tea  parts,  each  part  to  bo  paid  for  when  receiyed,  was  a  single  con- 
tract, aud  could  uot  be  rescinded  as  to  later  parta  without  ofierin^  to  return  a  part  alreadj 
delivered.  "A  majority  of  the  court  is  ol  opinion  that  this  is  sui:h  a  cuutnict  as  ii 
described  iu  Badger  o,  'Htcomb,  19  Pick.  409.  413,  where,  '  althungb  tlie  agreetnent  ia 
eutire,  the  perfunnaoce  isxeverul;'  or  as  is  said  in  Dennv  c.  Williams,  5  Allen.  1,4, 
a  contract '  one  and  entire  in  its  origin,  and  yet,  looking  to  the  performsnce  of  different 
things  at  different  times,  it  may  be  divisible  iu  its  operation  ; '  that,  although  au  action 
nuder  it  could  be  maintained  for  the  price  of  each  portfolio  when  it  was  delivered,  yet 
that  the  contract  is  one  entire  agreement  to  take  one  copy  of  a  publication,  made  up 
of  ten  parts  or  portfolios,  all  conatituting  the  Art  Treasures  of  America ;  and  that  it  is 
not  a  contract  containing  ten  distinct  and  independent  agreements  to  talie  ten  different 
portfolios,  one  under  each  agreement.     See  Vmton  i:  Kmg,  4  Allen,  S6^." 

It  may  become  important  to  distinguish  an  apportionable  contract  from  several  con- 
tracts in  such  a  case  as  that  just  cited,  where  rescission  is  attempted  of  a  single  part  of 
the  aereemeut  between  two  persons.  See  on  this  point,  also,  Iteggs  p.  Fowler.  Si  Mo. 
599 ;  MaDsfletd  v.  Tngg,  113  Mass.  350;  Young  «  Conant  Mfg.  Co.  r.  Wakefield, 
121  Mass.  91  ;  Wooteu  e.  Walters,  1 10  N.  C.  351.  The  distinct^n  mav  also  become 
important  where  varioas  artiules  are  parchased  without  writing  or  delivery,  and  the 
segregate  price  would  make  the  contract  unenforceable  on  account  of  the  ^tatnte  of 
Fniads.  though  a  verbal  contractfor  each  article  separately  would  not  need  a  writt«a 
memorandum  for  its  enforcement.    See  Browne  on  the  Statute  of  Frauds,  §5  314.  335. 

Bnt  the  distinction  perhaps  is  most  frec^uentlv  important  and  most  commoidy  uot 
observed  in  cases  arising  from  the  defendant's  refusal  to  continue  to  deliver  or  mv  for 
goods  iu  instalments  as  agreed,  because  of  a  default  on  the  part  of  tlie  plaintiff  in  an 
earlier  iustaltneut.  If  the  delivery  of  each  instalment  of  giwds  and  the  pavraent  for  it 
constitute  a  distinct  contract,  no  mere  default  in  one  instalment  can  justify  a  refusal 
to  perform  the  next,  though  such  default  may  in  connection  with  other  evidence  indi- 
cate an  ioient  uot  to  perform  any  of  the  iustalmenta,  which  will  be  a  clefence  as  to  the 
subseijuent  iustalmenta.  This  is  the  view  at  present  taken  by  the  English  courts  (over- 
ruling Hoare  c.  Reuuie.  9  K.  &  N.  19),  Simpson  v.  Crippin,  [,.  K.  S  (j.  B.  14;  Preeth 
».  Burr,  L.  R.  3  C.  P.  308 ;  Honck  o.  Miiller.  7  Q.  B.  D.  92 ;  Mersev,  *c.  Co.  r.  Navlor, 
S  App.  Cas.  434,  And  a  similar  view  is  taken  iu  Blackburn  v.  Reiilv,  47  N.  J.  L.  390 ; 
Skillman  Hardware  Co.  u.  Davis,  53  N.  J.  L.  144.  See  also  .lohnsoii  o.  Allen.  78  Ala. 
387  ;  Hansen  a.  Consumers'  Steam  Heating  Co.  73  la,  77  ;  Haines  c,  Tncker,  50  N.  H. 
307  ;  Cahen  d.  I'latt,  63  N.  Y.  34S ;  Scott  r.  Kittanning  Coat  Co.  S9  Pa.  231. 

If,  on  the  other  hand,  there  is  hut  a  single  contract,  a  material  breach  on  one  side  as 
to  any  of  the  instalments  should  justify  a  refusal  by  the  other  aide  Ui  go  on  with  any 
part  of  the  contract.  This  view,  which  seems  the  correct  one,  is  supported  by  the 
weight  of  authority  in  this  country,  Norrington  e,  Wright,  115  U.  S.  188 ;  Cleveland 
Rolling  Mills  u.  Khodes.  131  C.  S  SSS ;  Ckrk  c.  Wheeling  Steel  Co.  53  Fed.  Rep. 
494  ;  fSnun  b.  Daly,  78  Cal.  640 ;  De  Ijoach  c.  Smith,  S3  Ga.  665  ;  Canney  R.  Brown, 
40  Minn.  463  ;  Kugg  a.  Moore,  110  Pa.  336  (distinguishing  Scott  D.  KitCaiuiing  Coal 
Co.  S9  Fa.  331 ) ;  King  Philip  Mill*  n.  Slater,  12  R.  I  83. 
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is  apportioned  to  each  item  to  be  performed,  or  is  left  to 
be  implied  by  law,  auch  a  contract  will  generally  be  held  to  be 
severable,  (fr) '    And  the  same  rule  holds  where  the  price  to  be 

n  the  text,  that  where  the 

In  that  case  the  plaintiff  bad  poichued  distinct  and  iudependent  itenm,  and  do 
frain  the  same  perHone  two  pai^eli  oF  real  expresa  agreemeiit  is  maile  aa  to  the  con- 
estate,  the  one  for  £700,  the  other  for  eideratlon  to  be  paid,  the  contract  maj 
X300,  and  had  taken  oue  couveyance  fur  be  considered  ag  severable,  in  well  lUna- 
both.  After  haviug  paid  the  parchaee-  trated  hj  the  caee  af  VohinsJin  c.  Green, 
money  and  taken  poHseseiou,  he  was  evicted  3  Met.  159.  Tbat  was  an  actiun  of  as- 
from  the  amaller  parcel,  in  consequence  sampsit  to  lecorer  comppusaticin  for  ser- 
ot  a  defert  io  the  title  derived  uoder  the  vices    rendered    b;    the    plaintiff    to   tlie 

tnicbaae,  and  thereupon  bniD);ht  an  action  defendant  as  an  auctioneer,  in  iiellinf; 
M  money  had  and  received  to  recover  Beventy-aii  lota  of  wood.  The  plaialiS 
back  the  X300.  at  the  same  time  refuRine  was  a  licensed  auctioneer  for  the  county 
to  give  up  the  parcel  of  laud  for  which  of  Middleiiex.  Two  of  the  lots  of  wooil 
£700  had  been  puid.  And  the  court  Ae/cf  sold  were  in  the  county  of  Middlesex,  and 
that  he  was  entitled  to  recover.  Lord  the  rest  were  in  the  county  of  Suffolk. 
Atnanley,  in  delivering  the  judgment  of  The  defendant  C0Dt«uded  that  the  claim 
the  court,  said  :  "  My  difficalty  lias  been,  of  the  plaintiff  was  entire ;  that  part  of 
how  far  the  agreement  may  be  conesdered  as  it  was  a  claim  for  scrviceH  which  were 
oue  contract  for  the  purchase  of  both  sets  illegal,  in  selling  property  out  of  his 
of  premiseH,  and  bow  far  the  party  can  re-  county  ;  and  that  the  contract  being  eu- 
cuver  so  mach  as  he  bus  paid  bv  way  of  tire,  and  the  consideration,  as  to  part  at 
consideration  for  the  part  of  wldch'the  least,  iUegal,  the  action  could  nut  b« 
title  hia  failed,  and  retain  the  other  part  maintained,  Sed  non  aUocaim;  for,  per 
of  the  bargain.  This  for  a  time  occa-  Shaw,  C.  J.:  "The  plaintiff  does  not 
sioned  doubts  in  my  mind  ;  fur  if  the  iBt-  claim  on  an  entire  Contract.  The  sale  of 
ter  question  were  involved  in  this  case  it  each  lot  is  a  distinct  contract.  The 
would  be  a  (juestiou  for  a  court  of  e(|nity.  plaintiff's  claim  For  a  compensation  arisea 
If  the  question  were  how  far  the  particu-  npon  each  several  sale,  and  is  complete 
larpart  of  which  thetitle  hasfailed  formed  on  such  sale.  If  there  were  an  expreaa 
an  easeutial  infrredient  of  the  bargain,  the  promise  to  pay  him  a  Hxed  sum,  as  a 
groesest  iujnstice  would  ensue  if  a  party  compensation  tor  the  entire  sale,  it  would 
were  Buffered  in  a  court  of  law  to  sav  that  have  presented  a  different  quesliua. 
he  would  retain  all  of  which  the  title  was  Where  an  entire  promise  is  made  on  one 
good,  and  recover  a  proportionable  part  entire  consideration,  and  part  of  that 
of  the  pnrchBse-money  for  the  rest.  Fob-  considerstion  is  illegal,  it  may  avoid  the 
■ibiy  the  part  which  he  retains  might  not  entire  contract.  Bnt  here  is  no  evidence 
have  been  sold,  unless  the  other  part  had  of  a  promise  of  one  entire  'sum  for  the 
been  taken  at  the  same  time;  and  ought  whole  service.  It  is  the  ordinary  case 
not  to  be  valued  in  proportion  lo  its  extent,  of  an  aactioneer's  commission,  which 
but  acrordiug  to  the  various  circnnistances  accrues  upou  each  entire  and  complete 
connected  with  it.  But  b  court  of  equity  sale.  Wo  do  not  see  how  the  question 
may  inciuire  into  all  the  circumstances,  can  be  answered,  which  was  put  in  the 
and  may  asrertnin  how  far  one  part  of  a^nment,  namely,  supposing  the  plain- 
the  bargun  formed  a  material  ground  for  till  had  stopped  after  selliiig  the  two  1ott 
the  rest,  and  may  award  a  compensation  Iving  in  South  Heading,  which  it  was  law- 
according  to  the  real  state  of  the  trans-  ^1  for  him  to  sell,  would  he  not  have 
action.    In    this   csne,  however,    no  such  been  entitled  to  his  commission!     if  he 


r   it   appears   to   me,    would,  we  do  not  perceive  how  his  clwm 

ongh  both  pieces  of  gronnd  were     can   be  avoided,  by  showing  that  he  did 

bargained  for  at  the  same  time,  we  must    something  else  on  the  same  dav.  which 


consider  the  bargain  as  consi.iting  of  iwo  was  not  malvm  in  se,  bat  an  act  prohibit* 

distinct  contnU'tK  ;  and  tbat  the  one  part  br  law,  on  considerations  of  public  policj. 

was  sold  for  £300,   and    the   other   for  I'he  conrt  are  of  opinion  that  the  plain- 

£700."     And    see,    to    the    same    point,  tiff's  claim  for  a  qianlum    meniil  may   be 

MajrAold    D.   Wadsley,   3    B.   &  C.  357.  apportioned,  aud   that  be   is  entitled  to 

<  See  Luceaco  Oil  Co,  b.  Brewer,  66  Pa.  3S1  i  Hate  >.  Brown,  99  N.  II.  551,  957, 
when  the  text  i«  quoted  with  iqipro^. 
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*  518    '  paid  is  clearly  and  distinctly  appOTtiooed  to  different 

parts  of  what  is  to  be  performed,  although  the  latter  is  is 
its  nature  single  aiad  entire,  (c)  ^    Bub  the  mere  fact  that 

•  519    the  subject  of  the  *  contract  is  sold  by  weight  or  measure, 

and  the  value  is  ascertained  by  the  price  affixed  to  each 
pound,  or  yard,  or  bushel  of^  the  quantity  contracted  for,  will  not 
be  sufficient  to  render  the  contract  severable,  (d)      And  if  the 

racoTer  for  bia  Mnrices  in  the  nie  of  the  tweeu  S.OOO  and  3,000  bmhels.  The  plain- 
two  lots."  Aud  see  Mavor  e.  Ptdb,  3  tiff  paid  the  defendant  SI,300  In  advance. 
Bing.  3S5;  Perkins  v  Hart,  11  Wheat,  and  after  liaving  receiTod  enoagb  □(  the 
337,  S61 ;  Withera  d.  Kevnoldi,  S  B.  &  corn  to  amount,  at  the  agreed  price,  to 
Aid.  B81 ;  Sickles  c  Pattison,  U  Wend.  SLoeT-Oa,  refused  to  receive  any  mora,  on 
957 ;  McKnight  d.  Dunlop,  4  Barb.  3S,  the  gcoand  that  the  remaiuder  was  not 
47  1  Snook  V.  Fries,  19  id.  313^  Carleton  sach  sa  the  cargo  was  warranted  to  be. 
a.  Woods,  8  Foster,  290 ,  Robtusun  b.  This  action  was  brought  tu  recover  the 
Sn^'der,  35  Pa.  303.  For  the  law  ap-  difference  betireen  the  aforesaid  sums  <rf 
pliuable  to  cases  where  property  ia  pur-  91,300  and  tl,067.03.  The  defendant 
chased  in  Lots  ai  anction  at  separate  objected  that  the  contract  was  entire,  and 
biddinge,  see  aale,  vol.  i.  p  *  195.  that  the  present  action  could  not  be  main- 

(g)   Thus,  if  a  ship  be  built   npon  a  taiaed,  without  proof  that  the   plaintiff 

tpecial   contract,    and    it   is   part   of   the  offered   to  return  the  corn  which  he  had 

tarnu  of  that  eottiract  thit  given   por-  accepted;  and  this  objection  was  sostained. 

tioni  of  the  price  sliall  be  paid  according  HMacd,  J ,  said :  "  Tfae  qnestlon  in  the 

to  the  uroeresB  of  the  work,  nainel/,  part  present  case  resolves  itself  into  this:   Wat 

'   when  the  Eeal  in  laid ;  part  when  at  the  there  one  har^i^in  foe  the  whole  cargo,  or 

lif^ht  plank ;  aud  the  remainder  when  the  were  there  two  distinct  contracts  for  the 

ship  IS  launched  ;  there  arises  a  separate  yellow  aud  white  corn,  or  was  there  a  eapa- 

contract  for  each  instalmetit ,  and  there-  rate  and  independent  bargain   tor  each 

fore  when  the  keel  i>  laid,  or  any  other  bushel  of  corn  contracted  for,  in  couee- 

part  of  the  ship  [or  which  an  iniulitient  quence  of  which  the  receipt  of  one  or  more 

IS  to  be  paid  is  completed,  it  has  been  bushels  of  the  warraaied  qoality  impooed 

htid  in  England,  and  to  some  extent  here,  no  duty  upon  the  plaintiff  to  retain  the 

that  an  action  lies  immediately  for  the  residne '     And  we  are  of  opinion  that  the 

one  party  to  recover  the  instalment,  and  contract  was  an  entire  one.      The  bargain 

tlut  part  of  the  ship  becomes  by  the  pay-  was  not  for  3,000  or  3.000  hoshebof  com, 

ment  the  property  of  the  other  party,  but  il  was  for  the  cargo  of  the  schooner 

Woods  D.  Russell,  5  B.  &  Aid.  94S     See  Shylock,  be  the  qaantity  more  or  less  ^  a 

also  Clarke  u,  Spence,  4  A    &   E   448.  cargo  known  to  consist  of  two  different 

Laidler  d,  Burlinson,  3  M.  £   W    602 j  kinds  of  corn;  and  the  means  taken  to 

Cauningham  u.  Morrell,  10  ifohns.  303.  ascertain  the  amunnt  to  be  paid  were  in 

But  thia  doctrine  is  altogether  denied  in  the  usual  mode,  by  agreeing  on  the  rata 

Andrews  u.  Uurant,  I  Keru.  3S.     Seealao  per  bushel  fur  the  two  kinds,  and  take  the 

Woudi'.Bell,Sl!:Uis&B. 773,31  E.L  &£.  whole.  .  .  .  There  is  no  ground,  on  the 

17S,  6  Ellis  &  B.  3S5  ;   Moody  D.  Brown,  evidenceai  reported, tomainlain  tbattbere 

34  Me  107;  1  Parsons,  Mar.  Law,  75,  u.  1.  were  two  contracts  for  the  distinct  kinds 

jj|  Clark  D.  Baker,  S  Met   452,    The  of  corn  ,  for  it  does  not  appear  but  th»^  the 

plaintiff   In  this  case   purchased  of   the  1,400  bushels  that  were  retained  consisted 

defendant  a  cargo  of  corn  on  board  a  of  a  part  of  each-     So  that  the  plaintiff, 

schooner  lying  in  Boston,  agreeing  to  pa/  to  support  his  position,  must  contend  ai 

76^  cents  per  bushel  for  the  yellow  corn,  he  has  contended,  that  the  bargains  in  this 

aod  73^  cents   for  the  white  corn ;   the  cose   were    separate    bargains    for   each 

defendant  warranting  it  to  be  of  acertain  several  bnshel  of  a  given  quality,  and  far 

quality      The  i(uautit/  of  com  was  not  a  distinct  price.    But  this  sepaiation  into 

known  at  the  time  of  the  purchase,  but  it  parts  so  minute,  of  a  contract  of  this  na- 

afterwards  appeared  that  there  were  be-  ture,  can  never  be  admitted ;  for  it  might 

'  Bat  where  by  a  building  contract  the  builder  is  to  be  paid  instalments  when 
fpecifled  amonuta  of  work  are  done,  the  contract  is  not  apportionable  Each  instal- 
inent  of  the  price  is  not  in  payment  of  so  much  of  the  house  as  has  been  completed, 
but  is  merely  an  advance  of  part  payment  for  the  whole,  nutde  for  the  builder's 
convenience,  Lumber  Co.  v.  Pnrdum,  41  Ohio  St-  873- 
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conaideratioa  to  be  paid  is  single  and  entire,  the  contract  must  be 
held  to  be  entire,  althoi^h  the  subject  of  the  contract  may  conaist 
of  several  distinct  and  vbolly  iadepeadent  items,  (e) 


APPOHTIONMENT   OF  C0NTBACT8. 

A  contract  is  said  to  be  apportionable  vhen  the  amount  of  omi' 
sideration  to  be  paid  by  the  one  party  depends  upon  the  extent 
of  performance  by  the  other.  The  question  of  apportionment 
must  be  carefully  distinguished  from  that  of  entirety,  considered 
in  the  last  section.  The  latter  must  always  be  determined  before 
the  former  can  properly  arise.  For  the  question  of  apportion- 
ment always  addresses  itself  -to  a  contract  which  faaa  already  been 
ascertained  not  to  be  single  and  entire. 

lead  to  the  moltipliotloD  of  luita  indeS  retnminft  the  cow      And  thii  «bjection 

nltel;,  in  ffiving  a  diatinct  rij^ht  of  action  vat  lOiMititi  hy  the  court-     Mmlon,  J  , 

for  erery  djstiurt  portion.    A»  well  mJKht  gnid  ;  "  I'bete  may  tte  oweci,  where  a  lenl 

ft  mao  who  aold  a  cheit  of  lea  by  Che  coDtnct  of  sale  covcrine  leveral  artLclen 

pooad,  or  a  piece  of  cloth  by  the  yard,  or  maj  be  severed,  to  that  the  parrhaser  mar 

•  piece  of  land  by  tbe  foot  oi  by  the  acre,  hold  tame  of  tha  articles  parchaaed,  anL 

CootoDd  that  each  pouud.  yard,  foot,  or  not  receivinfc  uthera,  mny  recover  back  the 

>ci«,  was  tbe  nihiecl  of  adistioct  contrai^t,  price  paid  for  them.     W  here  a  nanibcT  iif 

and  each  Che  aubjectof  SM[>arate  actioa."  articles  are   bought  at   the   same  tima, 

tk)  in   Davis  r.    Maxwell.   13   Met.  386,  and  a  separate  price  agreed  upon  for  each, 

where  tbe  plunCiff  agreed  with  tbe  defend-  although  they  are  all  included  in  one  in- 

•nt  to  work  on  the  Uiin  of  the  latter  (or  straiiient  of  conveyance,  yet  tbe  contnct. 

tbe  period  of  ''seven  months,  at  twelve  for  ufRcient  odsg,  may  be  rescinded  as  to 

dollars  per  month,"  it  wan  h^d  that  the  part  and  the  price  paid  recovered  Imck, 

contract  waa  entire  i   that  eighty-foar  dol-  and  may  be  enforced  as  to  the  residne 

lars  were  to  be  paid  at  the  end  of  «even  Bnl  this  cannot  properly  l>e  said  to  be  an 

months,  and  not  twelve  dollars  at  the  end  exception  to  the  rule,  liecanse  in  eSect 

of  eftcb  month:  and  that  the  plaintiS,  on  there  is  a  separate  contract  lor  each  itepa- 

Wving  the  defendant's  service   without  rate  article.    This  subject  U  well  explained 

good  canse  before  the  seven  months  ex-  and   the  law  well  stated,  in  Johnson  r. 

pired,waa  not  entitled  to  recover  anything  Johnson,  3  B.  &  ]'.   161.''     The  learned 

of  the  defendant.     See  also  Baker  v.  Hig  jndge    then    stated   that   case,  and   con- 

-rins,  21  N.  Y.  (7  Smith)  897  ;  MaosfleM  v.  tinned .    "  Had  the  plaintiff  bid  off  the 

I'ricg.  1 1 3  Maaii.  350.  cow  at  one  price,  and  the  bav  at  another, 

fej  Miner  d.  Bradley.  33  Pick.  457.     In  although  he  had  taken  one  l>ill  of  sale  fur 

this  case  the  defendaut'pni  np  at  anctlon  a  both,  it  would  have  come  within  tbe  prli>. 

certain  cow  and  400  poundii  of  hay,  both  of  ciplea  of  the  above  CMe.    But  inch  was 

which  the  plaintiff  bid  oft  for  si  7,  which  not  the  fact      And  it  seems  to  n*  ver^v 

he  paid  ax  the  time.      He  then  received  clear  tbot  the  contract  was  entire ;  that  it 

the  cow,  and  afterwards  demanded  tbe  was  incapable  of  severance  )  that  it  could 

hay,  which  was  refused  by  the  defendant,  not  be  enforced  in  part  and  rescinded  iu 

who  had  tiled  it.    This  action  was  brought  part;  and  that  it  could  not  be  rescinded 

to  recover  back  the  valne  of  the  hay.     The  without  placing  the  parties  m  ttatu  gua" 

defendant  objected  that  the  contract  was  See  further  on   the   subject  of  entirety, 

■mtire  .  that  the  plaintiff  contd  not  recover  Jones  e,  Dunn,  1  Watts  &  H  109 ;  Biggs  r . 

back  tbe  price  paid  or  anr  portion  of  it,  Wisking,  It  C.  B.  195,  35  E  L.  A£.S», 

without  rescinding  the    whole    contract.  White  v.  Brown.  3  Jonea  (N.  a).  40>: 

Mid  that  this  contd  not  be  done  without  Dnla  a.  Cowlee,  id.  45*. 
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When  parties  enter  into  a  contract  by  which  the  amount  to  be 
performed  by  the  one,  and  the  consideratioQ  to  be  paid  by  the 
other,  are  made  certain  and  fixed,  such  a  contract  cannot  be  appor- 
tioned. Thus,  if  A  and  B  agree  together  that  A  shall  enter  into 
the  service  ot  B,  and  continue  for  one   year,  and  that  B  ahall 

pay  him  therefor  the  sum  of  one  hundred  dollars;  and 
'521    *A  enters  the  service  accordingly,  and  continues  half  of 

the  year,  and  then  leaves,  he  will  not  be  entitled  to  recover 
anything  on  the  contract,^/)  This  is  an  old  and  deep-rooted 
principle  of  the  common  law,  and  though  it  isometimes  has  the 
appearance  of  harshness,  it  would  be  difiBcult  to  contend  against  it 
upon  principle.  We  have  frequently  had  occasion  to  state,  that 
courts  of  justice  can  only  carry  into  effect  such  contracts  as  par- 
ties have  made.  They  cannot  make  contracts  for  them,  or  alter  or 
vary  those  made  by  them.  And  it  would  seem  difficult  for  a  court 
without  travelling  out  of  its  true  sphere,  to  say,  that  because  B 
has  agreed  to  pay  one  hundred  dollars  for  one  year's  service,  he 
has  therefore  agreed  to  pay  at  that  rate,  or  any  particular  sum, 
for  a  shorter  period.  In  other  words,  it  cannot  reasonably  be  pre- 
sumed that  the  parties  intended  that  the  amount  of  consideration 
to  be  paid  by  B  should  depend  upon  the  amount  of  service  rendered 
by  A,  when  both  of  these  were  definitely  fixed  by  the  parties.  The 
only  agreement  entered  into  by  B  was  to  pay  A  the  sum  of  one 
hundred  dollars,  when  the  latter  should  have  served  him  one  year. 
Therefore,  until  the  full  year's  service  has  been  rendered,  the  casus 
feederis  does  not  arise. 

It  is  to  be  borne  in  mind,  however,  that  this  is  only  a  rule  of 
construction  founded  upon  the  intention  of  the  parties,  and  not  a 
rule  of  law  which  controls  intention.  Therefore,  if  the  parties  wish 
to  make  a  contract  which  shall  be  apportionable,  there  is  nothing 
to  hinder  their  doing  so,  provided  they  make  their  intention  sufiB- 
ciently  manifest.  Thus,  if  A  and  B  make  a  contract,  by  virtue  of 
which  A  is  to  enter  into  the  service  of  B,  at  the  rate  of  ten  dollars 
per  month,  and  continue  so  long  as  it  shall  be  agreeable  to  both 
parties,  such  contract  is  clearly  apportionable;  for  neither  the 
extent  of  service  nor  the  amount  of  consideration  is  fixed  by  the 
contract,  but  only  a  certain  relation  and  proportion  between  them. 
And  contracts  have  been  held  apportionable  in  which  the  service 
to  be  performed  was  specified  and  fixed,  but  the  consideration  to  be 

(/!  Ex  parte  SmTth,  I  8w»n«.  337,  aidt«Te,SGI«.  An.  iOI.  We  hnve  ftlnady 
and  note  (a) ;  Alihama,  4c,  Im.  Ca  r.  considered  tbia  poLnt  in  an  earlier  p«rt  of 
Gannanj,  74  Ga.  Gl.     See  alio  Miller  v.    thia  volnme,  b.  liL  ch  9,  »c.  1. 


)vGoo<^lc 


CO.  I.]      CONSTRUCTION   AND   INTEBPEETATION   OP   C0NTBACT8.      "522 

paid  was  left  to  be  implied  by  law.  But  this  cannot  be  laid  down 
as  a  general  rule,  (j) 

*  We  have  seen  that  when  parties  malie  a  contract  which    •  522 

is  not  apportionable,  no  part  of  the  cunsideratioii  can  be 
recovered  in  an  action  on  a  contract,  until  the  whole  of  that  for 
which  the  consideration  was  to  be  paid  is  performed  But  it  must 
not  be  inferred  from  this  that  a  party  who  has  performed  a  part  of 
his  side  of  a  contract,  and  has  failed  to  perform  the  residae,  is  in 
all  cases  without  remedy.     For  though  he  can  have  no  remedy  on 

the  contract  as  origioall;  made,  the  circumstances  may  be  such 
that  the  law  will  raise  a  new  contract,  and  give  him  a  remedy  on  s 
quantum  meruil. 

(S)  Roberta  a.  Httrelock,  3  B.  &  Ad.  ternia  in  the  agreement  expreuly  impoa- 

4I>1.    Id  tbU  caw  a  abip  beloDgiDg  to  the  ing  aaefa  »  conditioa) ;  anil  cenaitil;  good 

defendant    haviug  ronie  tutu  port  iu  a  leasons  may  be  alleged  in  favor  of  lucb  a 

damaged  Mate,  the  plaintiff  was  employed  doctrine,  for  when  the  price  to  be  paid 

and   nndenook  to  put   her  into  l^iroagh  ia  a  specific  «nm,  as  in  Sinclair  v.  Bowlea, 

repair      Before  the  work  was  rompleted,  it  ie  clear  that  the   ronrt  and  Jnry   can 

a  dispnte  arose  between  the  parties,  and  have  no  right  lo  apportion  that  which  the 

the  plaintlB  refused  to  proceed  nntil  he  part]ee  ibemseWes  nave  treated  as  entire, 

was  paid  fur  the  worli  already  done,  and  and  to  wy  that  it  Bhull  be  paid  in  instal- 

for  which  this  action  was  brought.    The  mGDts,  contrary  to  the  agreement,  instead 

defendant   objected,  that  the  action  did  of   In  a  round  snm  as  provided  by  the 

mot  lie,  inasmacb  ae  the  plaintiff  had  not  agreement;   but.  where  no  price  is  speci- 

completed  his  contract,  and   as  long  as  fled,   thi^   dllBcnIty   does   not  arise,   and 

that  wat  the  case,  the  work  already  done  perhaps  the  true  and  right  presnmption 

was  anavailable  for  the  pnrpose  for  which  is,  chat  the  parties  Intended  tbe  payment 

it  haid  been  required.      And  the  case  of  to  keep  pace  with  the  Bcrmal  of  the  ben- 

Sinclair  n.  Bowlea,  9  B.  &  C.  92,  tn  which  eSt  for  whicli   payment  is  to  be  made 

A,  having  undertaken  for  a  specific  sum  Bnt  this,  ol  conne,  can  only  be  when  the 

of  money  to  repair  and  make  perfect  a  conaidention  is  itself  of  an  apportionable 

given  article,  and  having  repaired  It  in  uatare ;    for  it  u  easy  to  pnt  a  case  in 

part,  bnt  not  made  it  perfect,  it  was  hrld,  which,  tfaeugh  no  price  has  been  apeci- 

that  he  was  not  entitled   to  recover  tor  fled,  yet  the  conaideration  is  of  so  Indivl- 

what  he  had  done,  was  cited  as  in  point,  silile  a  nature,  that  it  would  be  absard 

But  Lord   rtnifrden   laid :    "  I   have    no  to  aay  that  one  part  shonid  he  paid  f'>r 

doubt  that  the  plaintiff  in  this  case  was  before  the  remainder ,  na  where  a  painter 

entitled  to  recover.     In  Sinclair  b.  Bowles  agrees  to  draw  As  likeuesa,  it  wonid  be 

the  contract  was  ta  do  a  ipee^fie  wert/or  a  aSsnrd  to  reqaire  A  lo  pay  a  ratable  anm 

ipreyic  lum.      There  is   nothing  in   the  on  account  when  hall  the  fore  only  ha-1 

5 resent  case  amounting  to  a  contract  to  been  finished  -,  it  is  obviona  that  he  has 
0  the  whole  repairs  and  make  no  de-  then  received  no  Mnefit,  and  never  will 
mand  till  they  are  completed.  The  plain-  rereire  any,  anicM  the  likeness  shonid  he 
tin  was  entitled  to  »ay  that  he  would  perfected  There  are,  however,  cases, 
proceed  no  further  with  the  repairs  till  that  for  inst«nce  of  Kulierts  u,  Havelock, 
-  ne  was  paid  what  was  already  due."  Mr.  in  which  the  consideration  is  in  its  natnre 
Smith,  in  his  learned  note  to  Gutter  b.  apportionable,  and  there,  if  no  entire  lam 
PoweU,  S  Smith's  Lead.  Cas.  12,  having  have  been  agreed  on  as  the  price  of  the 
stated  this  case,  and  quoted  the  language  entire  benefit,  It  would  not  be  unjtist  to 
of  Lord  Ttnltrdm,  savsi  "From  these  presnme  that  the  mtention  of  the  con- 
words  it  may  bo  ihonghi  that  hln  lord-  tractors  was  that  ths  remuneration  should 
ship's  judgment  proceeded  on  tha  ground  keep  pace  with  the  consideration,  and  be 
that  the  performance  of  ilie  iiJiolc  leort  is  recoverable  tatlti  guotiea  by  action  on  a 
not  to.be  considered  a  condition  prece-  aiian(ii>ii  mtruli."  See  also  Withers  ■>, 
dent  to  the  payment  of  any  part  cf  tl-t  Reynolds,  9  B.  &  Ad  889 ;  Sickles  v.  Pat- 
price,  excepting  when  the  sum  to  be  paid  tisoD.  14  Wend.  397 ;  Wade  v.  Haycock, 
and  the  work  to  he  done  are  both  speci-  !A  Fa.  383. 
fled  (nnleM,  of  coune,  in  case  of  special 
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*  528  THE  LAW   OF  CONTBACTS.  [PART  11. 

*  623       *  Thus,  if  one  party  la  pieveoted  from  fully  perfoTnung 

his  contract  by  the  fault  of  the  other  party,  it  is  clear  that 
the  party  thus  in  fault  caauot  be  allowed  to  take  advantage  of  his 
own  wrong,  and  screen  himself  from  payment  for  what  haa  beeja 
done  under  the  contract.  The  law,  therefore,  will  imply  a  promise  " 
on  his  part  to  remunerate  the  other  party  for  what  he  has  done  at 
his  request ;  and  upon  this  promise  an  action  may  be  brought.  (A) 

So,  too,  if  one  party,  without  the  fault  of  the  other,  fails  to  per- 
form his  side  (A  the  contract  in  such  a  manner  as  to  enable  him 
to  sue  upon  it,  still  if  the  other  party  have  derived  a  benefit  from 
the  part  performed,  it  would  be  unjust  to  allow  him  to  retain  that 
without  paying  anything.  The  law,  therefore,  generally  implies  a 
promise  on  his  part  to  pay  such  a  remuneration  as  the  benefit 
conferred  upon  him  is  reasonably  worth ;  and  to  recover  that 
quantum  of  remuneration,  an  action  of  imUbitatus  assumpsit  is 
maintainable,  (t) 


(A)  PUachi  n.  Colbam,  8  BIng.   U;  retartied  the  130  bnsbclii.  aud  the  time 

Ouodinao  t>.  Pocuck,  15  Q.  B.  5T6  ;    Hall  foi  completing  the  coutract  had  expii«d 

V.    Rapley,   10    BtUT,   231  ;     Monlton    d.  before  (he  action  vat  brought,  the  pUio- 

Timsk,  9  Met,  &T7 ;    HoagUod  r.  Moare,  tiff  wa«  entitled  to  recover  the  vajue  ot 

9  Blackf.  167 :  Banniiter  v.  Itead,  1  Gil-  the  130  biuheU  which  bad  been  delivei«d 

BHU],9S;    Selby  D.  Hutchinson,  i  id.  319;  to  and  accepted   by  the   defeodaat.      A 

Webttet  i>.  Knfleld,  S  id.  MS  ;    Derb^  i^.  verdict  waa  accordioKlj   foond    for    the 

Johnson,  SI  Vt  IT,     So,  too,  if  a  special  plaiiitiff,  with  liberty  tu  (be  defendant  b 


Mtion  on  the  case  is  bronsht  ngaiust  the  mov*  to  enler  a  nunauit.     Bat.  apon  « 

pattj  in  fault  to  recover  JaniHKW  ^"^  oot  motion  to  that  effect  being:  made,  Liord 

being  permitted  to  perform  the  cootracc,  TVntcrrfitn  aaid  :  "  If    the  role  cootended 

a  reasonable  compenaatiun  fur  what  has  for  were  to  prevail,  it  woald  follow,  that 

been  performed  mair  be  included  in  the  if  (here  bad  been  »  contract  for  250  bosh- 

damaKea-    Uoudman  v,  I'ocock.  IS  Q.  B.  eli  of  wheat,  and  349  had  been  delivered 

fi7G;  Derbv  r.  Johosou.  31   Vt.  is ;  Clark  to  and  retained   bv   the    defendant,   the 

B.  Manlglia.  I  I)enio,  SIT.  vendor  could  never  recover  for  the  349, 

(i)  The  cases   bearing  upon  the  last  because  he  had  not  delivered  t^e  whole." 

ptopositioD    are,  it    ntusit   be   coefessed,  Bai/Ug,  J.:   "The  defendAnt  hating  re- 

Tsry  conflicting.     Tliey  mnybe  couven-  tained  the  130  bushels,  niter  the  time  for 

iently  arranged  in  three  claMes-  — those  completing  the  contract  had  expired,  waa 

arisiDg  on  contract  of  sale ;  those  ariiiing  bound    by  law   (o    pay   for  the   same." 

on  contracts  tu  do  some  specific   labor  Parke,  j.:   "Where  there  is  an   entire 

npoD   the  land  of   another,  as  to  erect  contract  to  deliver  a  large  quanUty   c^ 

buildings,  or  to  huUd  roads  and  bridges;  goods,    consisting    of     distinct    parcels, 

jmd  those  arisitig  upon  ordinary  contracta  within   a   specified   time,  and  the  seller 

for  service.    The  leadinr  case  of  the  firet  delivers  part,  he  cannot,  before   the   ez- 

dass  is  that  of  Oxendue  n,  Wetberell,  9  piration  of  that  time,  bring  an  action  to 

B.  ft  C.  386.    That  was  an  action  of  in-  recover  the  price  of  that  port  delivered, 

dAitaliu  auamjuit  to  recover  tite  price  of  because  the   parchaser  may,  if   the  ven- 

ISO  bushels  of  wheat  sold  and  delivered  dor  fail  to  complete  bis  contract,  retnro 

by  the  plaintifi  to  the  defendant,  at  8i,  the  part  delivered.     Bat  if  he  retain  the 

C  bushel.      The    defendant    gave    evi-  part  delivered,  after  the  seller  has  fuled 

ce  to  show  that  be  made  an  absolute  in   performiog    his   contract,   the    latter 

contract  [or  SM)  bushels,  and  contended,  may  recover  the  value  of  the  goods  which 

that  as  the  plaintifl   had  not  fully  per-  he  has  so  delivered,"    So  aUo  in  Reed 

formed  his  contract,  he  was  not  entitled  v.    Bann,    10    B.   &  C.  441.  Parke,  J., 

to  recover  auvthing.    But  Baglr}/,  J.,  he-  said :  "  In  some  cases,  a  special  contract 

.  fore  whom  tEie  cause  wse  tried,  was  of  not  executed  may  give  rise  to  a  claim  10 

i^niou,  that  as  th«  defendant  had  not  the  nature  of   a  qaantum  mtnil,  sr  gr, 

640 
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CH.  I.]      CONBTBDCTIOH  AND  INTEBPBBTATIOH  OP  C0NTBACI8.      "  524 

•The  particular  subject  of  apportionment  ot  rent  has  "524 
been  considered  in  the  first  volame.  Book  II.  ch.  3,  sec.  8. 

wben  K  Rpecisl  cootract  hms  been  made  eoticle    the    plajatiff   to  recover :   either 

for  goods,  mod  goods  sent  not  Bccordin^  that  there  was  an  honest  Jnlention  to  go 

to  the  contract  are  retained  b;  the  partj',  b^  the  coatract.  and  a  subntantive  execu- 

then  a  claim  for  the  valne  on  a  qaimlum  tion  of  it,  with  oaly  some  coTDparativelj 

vaitbaiit   may  be  sapported.     But .  thea  slight  deviations  as  to  some  particnlan 

flODl   the  circumslancea   a  dcit  contract  pruridedfori  or  that  there  wit*  au  assent 

may  be  implied."    And  see,  to  the  lame  or  acceptance,  express  or  implied,  by  the 

effect,  ShiptoD  v.  Cbssod,  S  B.  &  C.  378.  rarty  mlh  whom  the  plaintiff  contracted. 

"-"■'--'--  ThM  sr  '    '  ■'  ■     .  . 


.   MaWLchuiteCts   it   hw    been    ThM  snch  in  now  the  received  lai 
the  vendee  of  a  speciSc  qnao-     Smith   a.  Fint  Cong,   Mei 
thj'of  gaoda  sold  nnder  an  entire  con-    Lowell,  B  IHck.  17B;  Taft 


Atid,  that  if  the  vendee  of  a  speciSc  qnao-  Smith  a.  Fint  Cong,  Meeting-hoiue  in 
thj  of  goodfl  sold  nnder  an  entire  con-  Lowell,  B  IHck.  17B;  Taft  i'.  MoDtairae, 
tract,  receives  a  part  thereof,  and  retains     14  Mass.  283;  01m«tead  v.  Beale.  19  I'lck. 


it  alter  the  vendor  has  refused  to  deliver  928 ;  JSnow  v.  Ware,  13  Met.  42  ;  Lord  r. 

the  residue,  this  is  a  severance  of  the  Wheeler,  I  Gray,  382;   Harden  v.  Madi- 

entiretf  of  the  contract,  and  he  becomes  eon,  7  Gceenl.  76;  Jenninga  i'.  Camp.  13 

liable  to  the  vendor  for  the  price  of  such  Johns.  94 ;  Ketila  c,  ilarvev,  21  Vt.  301 ; 

pan.      fiowiter    t>.    Hoyt,  IB   Pick.    65b.  Bnrn  v.  Miller,  4  Taunt.  74S;  Chapel  «. 

And  we   appreheud   that   a  similar  rnle  Hickea,  !  Cromp.  ft  M.  214 ;  Thornton  e. 

would  be  adopted  by  a  maiorit;  of  the  Place,  1  Mood*  &■  R.  218;  .^tna  Iron.  &c. 

courts    in    this    conntry.      But    id   New  Works  n.  Kossuth  Cooiity,  79  la.  40;  Beha 

York,  the  case  of  Otendale  c.  Wetherell,  o.    Ottenberg,  6  Mackey,  348 ;    Wells  c. 

has   been  entirely  repudiated,  and  it  is  Board  of  KdncatioD,  78  Mich.  260;  Jut- 

tbere  Uld,  that  the  vendor  iu  snch  a  c«m  dan  v.  Fits,  63   N.   H.  227 ;   Lawbor  f. 

is  not  entitled   to  any   remedv.     Cham-  Hogaa,  93  N.  ¥.  39  ;   Govs  i:  Island  City, 

plain  r.   Kowley,  13  Wend.  3SB.   18   id.  &c  Co  19  Ore.  353 ;  Gallagher  c.  Sharp-' 

187;  Mead  u.   Oe^ilyer,   16   Wend.  632;  leu,  134  Pa.  134.   But  see  Ellis  p.  Ilamlen, 

McKnight  v.  Dunlop,  4  Barb.  36;  Paige  3  Taunt.  S2:  Sinclair  c.  Bowles,  9  B.  &  C. 

r.  Ott,  a  Deuio,  406;  Oakley  v.  Morton,  92;  Wooteo  v.  Kead,  i  Smedea  &  M.  5SS; 

1  Kern.  25.    And  so  abut  in  Ohio.     With-  Helm  v.  WilMin,  4  Mo.  41 ;  White  ii.  01- 

erowD.  Witherow,  IG  Ohio,  238,  JJtncf,  J.,  iver,  36  Me,  93;   Elliott  b.  Caldwell,  43 

dissenting.  —  One  of  the  most  important  Minn.  357;   Lawing  v.  R  in  ties,  97  N.  C. 

casM   in   the   second   class   is   Hayward  360.      We  are  not  aware  that  there  are 

r.   Leonard,   7  Pick.   181.      la  that  case  any  cases  upon  contracts  for  service  fully 

the   plaintiff   contracted    in    writing   to  soBtaining  the  propOBition    in    the  text, 

baild  a  house  for  the  defendant,  at  a  car-  except  tlie  celebrated  one  of  Brilton  c. 

tain  time,  and   in  a  certain   manner,  on  Turner,  6  N.  U.  481,  already  cited  by  a*, 

defendant's   land,   and    afterwards    built  anls,  p. '38,  note  (jt).     [Britton  u.  Turner 

the   hoase  within   the   time,  and  of   the  has  been  followed  in  cases  upon  contracts 

dimensions  agreed  on,  bnt  in  workman-  for  service,    Duncan  v.   Ilaker,  21   Kan. 

abip  and  materials  vai;ying  from  the  con-  99;  Fuller  r.  Ilice.  SZ  Mich,  435  ;  l>owney 

tract.    The  defendant  was  present  almost  v.  Burke,  23  Mu.  3i& ;  Parcell  r.  McCom- 

erery  day  during  the  building,  and  had  ber,  II  Neb.  309;  Sawyer  u.  Brown.  17  Neb. 

an  opportnnitv  of  seeing  all  the  materials  171.      See  also  Steeples  n.  Newton,  7  Or*. 

and  laboT,  and  objected  at  times  to  parts  110.]     That  was  on  ottion  of  indtbilabu 

of  the  materials  and  work,  bat  cnntinned  auumpiil  for  work  and  labor  performed 

to  give  directions  abont   the   house,  and  by  the  plaintiff  for  tlie  defeudiint,  from 

ordered   some  vnriatiuns   from   the   con-  March  9,  IS3i,   to   Dc^^emlier  27  of  the 

tract.      He    exprexsed    himself   satisfied  some  year.      The  defendant  offered   evi- 

with  a  port  of   the  work   from   time  to  dence  to  prove  that  the  work  was  dona 

time,  though  professing  to   be   no  judge  under  a  contract  to  work  for  one  year  for 

of  it.    Soon  after  the  house  was  done  he  the  sum  of  one  hundred  dollars,  and  that 

refnsed  to  accept  it,  but  (he  plaintiff  bod  the  plaintiff  left  hie  service  without  hia 

no  knowledge  that  he  intended  to  rafuse  oonsent   and   without   good   canse.    The 

It  mi  after   it  was  flnishod.     It  was  tetd,  learned    jndge    instructed    the    jury,  that 

that  the  pluntifl  might  maintain  an  ac-  although  all  these  points  should  be  made 

tion  against  the  defendant  on  a  fuanlusi  out.  yet  the  plaintiff  was  entitled  to  re- 

mermil  for    hia   labor,  and   on   a  quanlum  cover,  under  his  quantum  meivit  count,  aa 

Boiehaiu  for   the   materials.     It   may   be  much  aa  the  labor  performed  was  rea- 

pithered,  however,  from  the  judgment  of  sonably    worth.      And    this    instmction 

Palter,  C.  J.,  that  he  considerei)  that  one  was  held  to  be  correct.    Parker,  C-  J-.  in. 

of  two  things  most  be  proved  in  order  to  delivering  the   jodgment    of   the  court, 
TOL.  U.                                             ■11  041 
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•526  •SECTION  VI. 

OF  CONDITIONAL  CONTBAtiTB. 

It  ia   sometimes  of   great  importance  to  determioe  whether 
there  be  a  coaditioo  ia  a  contract  or  an  instrument.    If,  for 

after  noticing  asTera]  of  the  caiea  cited  done,  then  MenM  to  be  no  Ereotei  reuon 

above  in  the  ucond  ctasa,  said :  "  'llioiM  tliat  lie  eboold  pay   tor  wfiac  be  bu  re- 

csaea  are  not  to  be  diBtingnished  in  prin-  ceived.  than  there  i«  that  the  partv  who 

ciple,  from  the  present,  unlew  it  be   In  has  received  labor  in  part,  nnder  (imilar 

the  viccuiDStance,   that  where  the  party  circamBtancea,  ihonld  pay    the   value  of 

haa  contracted  to  furnish  material!,  and  what  hai  been  done  for  bis  benefit     It 

do  certatii  labor,  aa  to  bnild  a  hon&e  in  a  in  said,  that   in   thoee   cases  where  the 

specified  manner,  if  it  is  not  done  accord-  plaintiff  has  been  permitted  to   recover, 

ing  to  the  contract,  the  party  for  whom  there  was    on    acceptance   of    what  had 

it  is  built   may   refase  to  receive  it, —  been  done.     The  answer  is,  that  where 

elect  to  take  no  benefit  from  what  has  the  contract  is  to  labor  tana  day  to  day 

been    performed,  —  and  therefore  if   he  fur  a  certain  period,  the  party  fur  whwn 

does  receive  lie  shall  be  bannd  lu  pay  the  the  labor  is  done   in  troth  stipulates  to 

.  value ;   wiiereaa,  in  a  contract  for  labor,  receive  It  from  day  to  day,  as  it  ia  per- 

merely,  from   da;  to  da;,  the   part;  is  formed,  and    although   the    other  may 

coatinnally.  receiving  the  benefit  of   the  not  eventually  do  all  he   has  contracted 

contract,   under  an  expectation   that    it  to  do,   there    has    been,  necesaarily,   an 

will   be   fuISlled,   and   cannot,  upon  the  acceptance  of  what  has  been  done  in  pnr- 

breach  of  it,  have  an  election  to  refase  to  snance    of  the  contract,   and   the   pan; 

receive  what  has  been   done,   and  thus  mnst  have  nndsrstood  when  he  made  tbe 

discharge  himself   from  payment.      Bot  contract  that    there   was  to  be  anch  ac 

we  thinl:  this  difference  in  the  oatnre  of  ceptance.     If,  then,  the  party   stipulates 

the  rontracts  does  not  jnitify  the  applica-  in  the  oniaei  to  receive  part  perfomance 

tion  of  a  different  rule  in  relation  to  them,  from  time  to  time,  with  a  knowled)^  that 

The  party  who  contracts  for  labor  merelv  the  whole  may  not  be  completed,  we  Me 

for  a  certain  period,  does   so  with  fnb  no  reasoD  why  he  should  not  equally  be 

knowledge  that  he  must,  from  the  nature  holden  to  pa;  for  the   amonnl  of  value 

of  the  case,  be  accepting  part  performance  received,  as   where   he  afterwards  takes 

from  day  to  day,  it  the  other  party  com-  the  benefit  of  what  has  been  done,  with  a 

mences  the  performance,  and  with  knowl-  knowledge  that  ih;  whole  which  was  cou- 

edge,  also,  thut    the    other    part;    ma;  tracteil  for  has  not  been  performed.    In 

eventnally  fail  of   completing  the  entire  neither  case   hiw  the  contract  been  per- 

term.     If   nnder  such    circumatancea  he  formed     In  neither    can   au    action   be 

ftctnall;  receives  a  benefit  from  the  lalior  sustained  on  the  original  contract.  lu  both 

performed,  over  and   above  the  damage  the  partv  has  assented  to  receive  what  ia 

occasioned   b;  the  failure  to    complete,  done.    The  only  difference  is.  that  in  the 

there  is  as  much   reason  why  he  should  one  case  the  assent  is  prior,  with  a  knowl- 

pay  the  reasonable   worth  of   what  hae  edge  that  all  may  not  be  performed,  ia 

thus  been  done  for  his  benefit,  as  there  is  the  other  it  is  subsequent,  with  a  knowl- 

when  he  eiitera  and  occnpies  the  houHe  edge  thut    the   whale    has  not   been  ac- 

which  has    been  built   for  him,  bnt  not  compliahed.     We   have    no  beaitation  in 

according  to  .the  stipnlationa  of  the  con-  holding  that  the  same  rule  should  be  ap- 

tract,  and  which  he  perhaps  enters,  net  plied  to  both  classes  of  cases,  eapeciai^ 

because   he    is  satisfied  with    what  haa  as  the  operation  of  the  rule  will  be  to 

been    done,   but    because   circumstances  make  the  party  who  has  failed  to  fulfil 

compel  him  to    accept    it  such   as  it  In,  his    coittntct,   liable    to   such  amount  of 

that  he  Bhoald  pay  for  the  value  of  the  damages  as  the  other  party  has  stutained, 

house.  ...  If    the    party    who  has  con-  instesd  of  sabjectiog  him  to  au  entire  loss 

tracted  to   receive   merchandise   takes  a  for  a  partial  failore,  and  thoa  making  the 

part  and  nses  it,  [n  expectation  that  the  amount  received  in  many   case*   wholly 

whole  will  be  delivereo,  which  ia  never  dispropor^nate  to  the  injury.  .  .  .  We 
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*  ioatance,  a  deed  contaia  a  grant  oil  condition,  then,  if  •  526 
there  be  a  breach  of  condition,  the  grant  is  void  and  the 
estate  may  never  vest,  or  may  be  forfeited.  A  condition  of  this 
aort  is  not  favored,  and  would  not  be  readily  implied.  (J )  Bnt 
stipulations  or  agreements  may  be  implied,  upon  the  breach  of 
which  an  action  may  be  brought  Mutual  contracts  sometimes 
contain  a  condition,  tiie  breach  of  which  by  one  party  permits  the 
other  to  throw  the  contract  up,  and  consider  it  as  alh^tber 
nulL  Whether  a  provision  shall  have  this  effect,  for  which  pur- 
pose it  must  be  construed  as  an  absolute  condition,  is  sometimes 
a  question  of  extreme  difficulty.  It  is  quite  certain,  however,  that 
no  precise  words  are  now  requisite  to  constitute  a  condition  ;  and 
perhaps  that  no  formal  words  will  constitute  a  condition,  if  it  be 
obvious  from  the  whole  instrument,  that  this  was  not  the  intention 
or  understanding  of  the  parties.   ' 

•  It   would  be   difficult,  and  perhaps  impossible,  to  lay    •  527 
down  rules  which  would  have  decisive  influence  in  deter- 
mining this  vexed  question.     Indeed,  courts  seem  to  agree  of  late 
that  the  decision  must  always  "  depend  upon  the  intention  of  the 
parties,  to  be  collected  in  each  particular  case  from  the  terms  of 

Iiold,  then,  tlutt  whera  m  p&rtj  nndertakM  waa  not  entitled  to  Tscorer.  And  Yomq, 
to  paj  npon  a  special  contrsct  tor  the  per-  J.,  said :  "  It  is  no  objection  to  ULy  thst 
(ornuuice  of  labor,  or  the  faruiahing  of  the  detendaot  haa  received  the  beneflt  of 
materinls,  he  is  not  to  be  charged  apoii  hie  labor,  this  beinf;  a  case,  wliere,  from 
•ach  specia]  ajjreenieat  nntil  the  moue;  li  its  nalure,  the  defendaoc  conld  not  sepa- 
eamed  according  to  the  terms  of  it,  and  rate  the  prudncta  of  his  labor  from  the 
where  the  parties  have  made  an  express  geaeriii  concernB  uf  bis  farm,  and  onght 
contract,  the  law  will  not  imply  and  raiite  not,  therefore,  to  be  reBpoasible  to  )uiv 
a  contract  diflerent  from  thiit  which  Ihe  extent  whatever  for  not  doing  that  which 
parties  hare  entered  into,  except  npon  was  impouible."  See  aliio  Miller  c.  God- 
•ome  farther  transaction  between  the  dard,  34  Me.  102;  Ulmstead  v.  Beale,  19 
parties.  But  if,  where  a  contract  ia  made  IMck.  339  ;  DaviB  e.  Maxwell.  13  Met.  3BG  ; 
of  BDcb  a  chamcter,  a  party  actnnllv  re-  Swaniey  v.  Moore,  33  111,  63.  HnaBell  r. 
txUna  labor  or  materials,  and  thereby  Erickaon,  28  111.  257,  in  which  case  it  is 
derives  a  benefit  and  advantage,  over  and  also  h^d,  that  a  contract  b)  work  a  givea 
above  the  diimage  which  has  resulted  from  namber  of  mouths  nt  a  fixed  price  per 
the  breach  of  the  contract  hy  the  other  month,  is  au  entire  contract,  extending 
party,  the  labor  actually  done,  and  the  over  the  whole  number  uf  mouths,  ^ee 
Taliie  received,  fnmish  a  new  considers-  also  nnlf,  p.  *36,  note  («),  and  p.  *40, 
tion,  and  the  law  thereupon  r^see  a  prom,  note  (/).  Sedgwick  on  Damages,  |  GSB. 
ise  to  pay  to  the  extent  of  the  reasonable  et  ttq.  —  Difficnlt  qaestioDS  freqaentlv 
irortb  of  such  excess.  Thie  may  be  con-  arise  in  the  classes  of  cases  considered  in 
aldet«d  as  making  a  new  oae,  one  not  the  preeent  note,  as  to  the  measure  at 
within  the  original  agreement,  and  the  damages,  and  the  right  of  the  defendant 
party  ia  entitled  to  'recover  on  his  new  to  have  deducted  from  the  amount  other- 
case  for  the  work  done,  not  as  agreed,  wise  recoverable  the  daniilge  snstained 
but  yet  accepCod  by  the  defendant.'  I  by  him  in  eonseqaence  of  the  breach 
Dane's  Abr.  SS4."  Bat  the  courts  of  of  the  contract.  These  qaestions  will 
Other  States  have  thus  far  shown  little  be  considered  nnder  their  appropriate 
dispositioti  to  adopt  the  views  of  the  heads  in  the  subeeqnent  part  of  thie 
learned    jndge.      'nms,    in    Eldridgs    u.  treatise. 

'  '"'-    -    -■   -' ■  "  ■   '  "         ■        "SIO,  n.  (,). 
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the  agreement  itself,  and  from  the  subject-matter  to  which  it 
relates." (i)  "It  cannot  depend  on  any  formal  arrangement  of 
the  words,  but  on  the  reason  and  sense  of  the  thing  as  it  is  to 
be  collected  from  the  whole  contract"  (1)  It  is  said  that  where 
the  clause  in  qneBtion  goes  to  the  whole  of  the  consideration,  it 
shall  be  read  as  a  condition,  {m)  The  meaning  of  this  must  be, 
that  if  the  supposed  condition  covers  the  whole  ground  of  the 
contract,  and  cannot  be  severed  from  it,  or  from  any  part  of  it,  a 
breach  of  the  condition  is  a  breach  of  the  whole  contract,  which 
gives  to  the  other  party  the  right  of  avoiding  or  rescinding  it 
alt<^ether.  But  where  the  supposed  condition  is  distinctly  sepa- 
rable, so  that  much  of  the  contract  may  be  performed  on  both  sides 
as  though  the  coudition  were  not  there,  it  will  be  read  as  a  stipu- 
lation, the  breach  of  which  only  gives  an  action  to  the  injured 
party,  (n)  But  it  is  not  safe  to  assert,  that  which  is  sometimes 
said  to  be  Iaw,(c)  that  where  in  case  of  a  breach  the  party  cannot 
have  his  action  for  damages,  there  the  doubtful  clause  must  be 
read  as  a  condition,  because  otherwise  the  party  injured  would  be 
without  remedy.  For  if  "  the  reason  and  sense  of  the  thing,"  or 
the  rational  and  fair  construction  of  the  contract,  leads  to  the 
conclusion  that  the  parties  did  not  agree  nor  intend  that  there 
should  be  this  condition,  then  there  is  none  ;  and  if  a  party  be  in 
this  way  injured  and  remediless,  it  is  his  own  fault,  iu  that  he 
neither  inserted  in  his  contract  a  condition,  the  breach  of  which 
would  dischai^  him  from  all  obligation,  nor  a  stipulation,  for  the 
breach  of  which  he  niigbt  have  his  action,  (p)  So  is  he  remedi- 
less if  he  cannot  procure  the  performance  of  a  condition  of  which 
he  permitted  the  insertion.  Thus  it  is  held  that  if  money  is  to  be 
paid  by  insurers,  or  by  others,  when  a  certain  certificate  is  pre- 
sented, the  money  is  not  payable  in  the  absence  of  the  certificate, 
although  it  be  unreasonably  withheld,  (pp) ' 

Ik)  F«T  Tindal,   C.  J.,  in  GUholm  c.        (n)  Sm  Reniuu  i>.  PiccioHo,   1  C.  B 

HftTB.  S  Man.  t  G.  9SB.  (n.  s.)  646. 

'(A  Per  T.oTd  Elltnboraagh,  in  Ritchie         (o)  See     Pordage   d.    Cole,    1    Wins. 

V.     ACkiaoon,    10    East,     395.     And    see  Sannd.  319. 

Northnmpton  Gtu  Light  Co.   c.  famell,         (;i)  See  in/ra,  p.  ■  S!9,  note  (r). 
in  C.  B.  630,  39  Eng.  L.  &  Eq.  231.  (pp)  Cotsa   n.  Tnnier,   L.  R.   I  C.  P. 

(m)  Boone  v.  Eyre,  I  U.  BL  873,  note  373;  Mrllfl  b.  Baj;ley,  32  L.  J.  Ex.  179; 

(a).  Scott  e.  Corpomtion  of  Liverpool,  SS  L. 
J.  C.  230. 

I  As  to  contracts  conditional  on  the  satisfaction  of  one  of  Um  paitles,  see  p.  *59, 
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•SECTION  VII.  •628 

OF  MDTCAL  COMTKACrS. 

It  IB  a  similar  question  — sometimes  indeed  the  veiy  same  ques- 
tion—  whether  covenants  are  mutual,  in  such  sense  that  each  is  as 
a  condition  precedent  to  the  other.  And  also  whether  covenants  or 
agreements  be  dependent  or  independent  (q)  By  the  very  defini- 
tion of  them,  if  they  are  dependent,  that  is,  if  each  depends  on  the 
other,  the  failure  of  one  destroys  and  annuls  the  other.  Or,  if 
this  dependence  is  not  mutual,  but  one  of  them  rests  upon  the 
other  by  a  dependence  which  is  not  equally  shared  by  the  other, 
if  that  contract  upon  which  this  dependence  rests  is  broken  and 
defeated,  the  other  by  reason  of  its  dependence  is  annulled  and 
destroyed  also.  But  they  may  be  wholly  independent,  although 
relating  to  the  same  subject,  and  made  by  the  same  parties,  and 
included  in  the  same  instrument.  In  that  case  they  are  two  sepa- 
rate contracts.  Each  party  must  then  perform  what  he  under- 
takes, without  reference  to  the  discharge  of  his  obligation,  by  the 
other  party.  And  each  party  may  have  his  action  against  the 
Other  for  the  non-performance  of  his  agreement,  whether  he  has 
performed  his  own  or  not.  Now  the  law  has  no  preference  for 
one  kind  of  contract  over  another ;  nor  does  it,  by  its  own  impli- 
cation and  intendment,  make  one  rather  than  the  other, 
and  still  less  does  it  require  •  one  rather  than  the  other.  *  529 
It  may  indeed  be  safely  said,  that  this  question  in  each 
particular  case  will  be  determined  by  inferring,  with  as  much  cer- 
tainty as  the  case  permite,  the  meaning  and  purpose  of  the  par- 
ties, from  a  national  interpretation  of  the  whole  contract  (r) 

(q)  Id  KinsBton  "b.  Preston,  (rit«d  in  mataal  condition*  to  be  performed  at  the 
JoDe*  D.  B&rc^,  noDg.  G90,  Lord  Mant-  tame  time  ;  and  ia  tbaw,  if  one  partj  was 
Jidd  mid:  "There  are  three  kindB  of  ready,  and  offered  to  perform  hU  part, 
ooveoancs:  I.  Snch  as  are  called  natsal  and  the  other  oeglectod  or  refused  to  per- 
and  independent,  where  either  party  may  form  his.  he  who  was  ready  and  offered 
l^coTCT  damages  from  the  other,  for  the  has  fnlfllled  his  engagement,  aad  may 
tpjury  he  may  hare  received  by  a  breach  maintain  an  action  for  the  default  of  the 
of  the  oorenants  in  his  favor,  and  where  other;  thoDgh  it  is  not  certain  that  either 
it  is  no  excnse  for  the  defeodsnt  to  ii  obliged  to  do  the  flnt  art,"  See  also 
allege  a  bresdi  of  the  covenants  on  the  MasoD  v.  Chambers,  4  Litt.  3&3 ;  and  Mr- 
part  of  the  plaintiCf.  S,  There  are  cove-  Dnrnford's  note  to  Acherley  c.  VetQOtl, 
nants  which  are  conditiont  and  dependent,  Willes,  157. 

in  which  the  performance  of  one  depends         (r)  In   ancient  times   the  decieicH)  of 

npon  the  prior  performance  of  anotlier,  qaestioes  of   this  kind  depended  rather 

•nd  therefore,  until  this  prior  condition  upon   nice  and  subtle   constructions   pnt 

ts  performed,  the  other  party  ia  not  liable  npon  the  language  of  a  contract,  than  npnn 

to  an  action  on  his  covenant.    3.  There  is  the  evident  sense  and   inteotion  of  the 

also  a  third  sort  of  covenants,  which  are  parties,  aa  gathered  fmm  a  rational  con- 

.  64o 
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•fiSO  •SECTION  VIII. 

OF  THE  PBESUHFTIONS  OF  LAW. 

Tbere  are  eome  general  presumptions  of  law  which  iiia7  be 
considered    aa  affecting    the  couetruction  of   contracts.     Thoa 

tiderMinn  of  the  whole  inBtrament.  and  or  othac  act."    See   Poidage  c.  Cole,  1 

the   BOliject-niatlar    uf    the    Bf^reemeat.  Wnu.  Saond.   3IS ;  Thuip  v.  Tburp,   11 

Tfan*.  in  la  H.  T.  10,  pi.  IT,  it  waa  ruled  Mod.  460,  1  Salk.  171,  pet  HvU,  C.  J.; 

bj  Fineax,  C.  J.,  that    if   one  coveoaat  FeeUra  d.  Upie,  S  Saond.   3M),  pec  Halt, 

with  me  to  serve  me  for  a  vear,   aud  I  C.  J. ;  Wilks  v.  Smith,  10  M.  &  W.  3»; 

oorenaat  with  him  to  give  him  £30.  if  I  Eastern  Coautiee  Railwaj  Co.  i>.  Fhilip- 

donamy  far  the  cauttafareiaid.  he  ehail  son.  16  C.    U.  3  ;    Mavoi  of   Norwich    o. 

haTe  an  action  for  the  £30.  althoacli  he  Norfolk  Railwa/  Co.  4  EUia  &    B.  397; 

never  aerTei  me;  otbscwise  it  is  if  1  wf  Northamploa  tiai  light  Co.  c.   Pamell, 

that  he  ihall  ha*e  X30/or  tiu  caiae  a/ore-  15  C.  B.  630,  39  E.  B.  &   E.  HSS  ;  L'uder- 

taid.    8o  if  I  covenant  with  a  man  that  hill  s.  The  Suatuga  &  W.  K.  R.  Co.  30 

I  wilt  marry  his  daughter,  and  he  cove-  Barb.   45S;    Edgar   v.  Boies.  11  S.  &  K. 

UMiti   with   ma  that    he   will   make  an  445;  Stereuson  a,  Kleppiuger,  S  WatU, 

estate  to  me  and  his  daaghter.  and  the  430;    Lowcj    r.    Mehaffy,    10   id.    387; 

heirs  of  our  two   bodies  begotten,  if   1  Uoldsboroaih    a.    Orr,   8    Wheat.   317; 

afterwards  marry  another  woman,  or  his  Robb    v.     Mnncgumery,    30    Johns.    15. 

flaajEhter  marriea   another    man,   ;et   I  The  principle  of  this  mle  hae  been  mis- 

■hall  have  an  action  of  covenant  ag&iast  applied  in  vsrioos  cases,  as   in  Terry  0. 

him  to  compel  him  to  make  the  estate;  Uantie,  3  H.  BL  3S9.     In  that  case  A 

bat  if  the  covenant  wees  that  he  woold  covenanted  to  build  a  house  for  B,  and 

make  the  estate  to  ua  twoybr  the  cwimc  finish  it  on  or  before  a  carton  day,  in 

afireiaid,  in  that  case  he  would  nut  make  consideratiun  of  a  snm  of  money  which 

tne  estate  until  we  wei«  married.     Aud  B  covenanted  to  pay  A  by  instalmeBU 

inch  was  the  opinion  of  the  whole  court,  as  the  builJini;  proceeded.    It  was  teld. 

But  Lord  Holt,  in  the  great  case  of  Thorp  that  the  liuisliin^  of  the  house  was  not 

V.  Thorp,  11   Hod.  455,  and  Lord  Chief  a  condition  precedent  to  the  p^ment  of 

Justice    WilUt,   in  Acherley   a.  Vernon,  the  money  ;   that  A   niigiit  maintain  an 

Willes.  153,  advanced  more  rational  ideas  action  of  debt   against  B   for  the  whole 


npoa   the  Enbjecl.    And  in  Kiunton  11.    sum,  though  the  building  was 

Preston,    already   cited,    Lord    Maaifitid     at  the  time  appointed,  on  the  gronud  that 
declared  that  the  depeudeuce  or  indepea-    part  oC  the  muuey  was  to  be  paid  before 


B  to  be  collected  the  house  could  be  completed. 
from  the  evident  sense  and  meaning  of  case  was  followed  in  Seers  c.  Fowler,  3 
the  parties.  Mr.  Serjeant  WUliamt  in  his  Johns.  373,  and  Havens  a.  Bush,  id  387. 
elaborate  note  to  Pordage  b.  Cole,  1  Wms.  But  in  Cunningham  «-  Monell.  10  Johns. 
8aund.  310,  has  ^vbn  the  five  followiag  303,  Seers  0.  Powler,  and  Havens  n.  Bush, 
rules,  collected  with  great  care  and  ac-  were  overruled,  and  the  authority  of 
curacy  from  the  decided  cases.  I.  "  It  a  Terry  0.  Dnntie  repudiated.  Cunning- 
day  be  appointed  for  payment  of  money,  ham  d.  MorreU  was  followed  in  McLun 
or  part  of  it,  or  for  doing  any  other  act,  v.  Knah,  9  liana.  64,  and  in  Allen  o. 
and  the  dav  ii  to  hap[>eu,  or  moj  happen  Sanders,  7  B.  Mon.  593.  overmling  the 
brfore  the  thing  which  is  the  consideration  earlier  aaes  of  Craddook  r..  Aldridga, 
of  the  money,  or  other  act,  is  to  be  per-  3  Bibb,  15.  and  Mason  ».  Chamben.  4 
formed,  an  action  may|  be  brought  for  the  I.itt.  353.  And  tee  to  the  same  effect 
money,  or  for  not  doing  such  other  act  Kettle  e.  Harvey,  SI  Vt.  301  ;  Lord  ». 
brfort  performance;  for  it  appears  that  Belknap.  1  Cash.  379;  TompkiiM  *. 
the  party  relied  upon  his  rrntdj/,  and  Elliot,  5  Wend.  436. — In  the  case  of 
did  not  inteud  to  make  the  prrfanitanct  a  contracig  for  the  purchase  anil  sale  of 
condition  precedent;  and  so  it  is  where  real  estate,  where  the  purchaser  cove- 
no  lime  is   Hxed  for  performance  of  that  nants  tu  pHy   the   purchase-maiey  by  in- 

which  it  the  considenttioa  of  the  inoiiey  stalmentm  and  the  vudor  coveuata  to 
646 
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it  *i8  a  presumption  of  law  that  parties  to  a  eimple  *531 
contract  intended  to  bind  not  only  themselves,  but  their 


coDTSy  by  deed,  either  on  the  last  day  of  of  the  corenmnt  od  his  part;  bat  that,  aa 

paymeat,  or  on  eame  day  pTeviona,  the  far  u  it  related  to  the  iuMalment  payable 

covenants  to  pay  tbe  itutalmenti  falling  on  the  firxt  of  Jnne,  1817,  and  the  enb- 

dne  before  the  luy  appointed  fur  convey-  aeqiienl  inntalmentB.  performance  by  tho 

ing  by  deed,  are  independent  of  the  cot»-  plaintiff  «m  a  condition  precedent  to  his 

nant  to  convey,   and  an  actioD  may  be  ricbl  of  i«cover;.    And  see  to  the  aame 

imuutained  for  mch  inttalments,  witbont  effect  Leonud  v.  Batee,  1   Blacki.   1 7a ; 

•howing  any  conveyance  or  offer  to  con-  Kane  v,  Boifd,  13  Pick.  S81  ;  Kunlcle  s. 

Tey  ;    bat   the    conveyance   or   offer    to  Johuxon,  30  Dl.  33a  ;  Ilewiley  e.  Shaw,  39 

cunrey  ia  a  condition  precedent  to  the  111.  354.     But  see  Weaver  r-.  Chililreee,  3 

right  to  inaiat  upon  the  payment  of  an  in-  Stew.  SGI.     [And  it  has  been  held  that  if 

■talmeni  falling  due  either  on  or  after  the  none  of  the  inabalmentt  of  the  price  hare 

day  of  conveyance.     Grant  c.  Johnson,  1  been  paid  before  the  time  for  the  convey- 

Scdd.  247,  reversing  the  jndgment  of  the  anue  of  tbe  land,  a  tender  of  the  convey- 

Snpreme  Conrt  in   the   same  case,  in  6  ance  becomes  a  condition  precedent  to  the 

Barb.  337.      In  tbis   case   the   plaintiff  right  to  recover,  not  only  the  last  hot  any 

agreed  to  sell  to  the  defendant  a  piece  of  of  the  instalments.    Beei-her  r.  Conradl, 

land,  and  covenanted  to  give  poHscesiun  of  3  N.  Y.  IW  ;  Kddy  i,  Davii,  114  N.Y.  247. 

the  land  on  the  first  of  November,  1845,  Centra.  Duncan  e.  Charles,  S  111.  S61.]  — 

and  to  convey  by  deed  iin  the  first  of  May,  !.  "  When  a  day  ia  appointed  for  tbe  pay- 

1S46.     And  the  defendant  covcnanled  to  ment  of  money,  &t.,  and   the  day  i«  to 

£y  S9M,  as  follows,  namely  :  9200  on  the  happen  after  the  thing  which  is  the  con- 
st of  April.  1B46,  8300  on  the  flmt  of  sideratiun  of  tbe  money,&c.,  is  to  be  per- 
April,  IS47,  S279  on  the  first  of  April,  formed,  no  action  can  be  maintained  for 
ISte,  and  <:i76  on  the  first  of  April,  IB4B.  the  money,  &c.,  before  performance." 
The  plaintiff  gave  the  defendant  posses-  Thorp  v.  Thorp,  1!  Mod.  460. 1  Salk.  ITI  ; 
aion  of  the  premises,  and  the  defendant  Bean  r.  Atwater.  4  Conn.  9  ;  Dey  a.  Dox, 
paid  the  finit  instalment  according  to  the  9  Wend.  1JI9 ;  Morris  r.  Siltei,  I  Deniu, 


9  of  the   agreement.      The  prevent    69;   Rider    c.   Pond,    IS    Barb.    179. — 
n  WBH  brongiit  to  recover  the  second    3.    "  Where  a  covenant  goes  only  to  ivrt 
instalment ;  and  tbe  conrt  hild,  that  the    of  the  consideration  on  both  sides,  and  a 


ooDveyance  by  deed  was  a  condition  pre-  hreach  of  such  covenant  may  be  paid 
cedent  to  the  payment  of  any  ioBtalment  fur  in  damsgee,  it  is  so  independent  cove- 
after  the  first ;  and  therefore  the  plaintiff  tiant,  and  an  action  may  be  muntained 
was  not  entitled  tu  recover  without  aver-  for  a  breach  of  the  covenant  on  the  part 
ring  a  performance  or  tender  of  perform-  of  the  defendant,  without  nverring  per- 
ance  of  snch  condition.  So  in  Bean  r.  formance  in  the  declaration."  The  lesd- 
Atwater,  4  Conn.  3,  A  and  B,  on  the  6th  iug  case  npon  this  point  i«  Boone  c. 
of  Angnst.  1816,  entered  into  articles  of  Kyre,  1  H.  Bl.  S73,  note  (o).  Tbe  plain- 
agreement,  whereby  A,  in  consideration  of  tin,  in  that  case,  conveyed  to  the  defend- 
the  covenants  to  lie  performed  and  par-  ant  the  equity  of  redemption  uf  a  pliuit». 
ments  la  be  made  by  B.  granted  and  sold  tion  in  the  West  Indies,  together  with  the 
to  B  certain  tracts  of  landi^nd  covenanted  stock  of  negroes  npon  it,  in  considera- 
tQ  confirm  them  to  him  by  deed  in  tee-  tion  of  £SO0.  and  an  annuity  of  £160 
"           '  '                            t  B  per  anunm  for  life;  and  covenanted  that 

. of  he  had  eood  title  to  the  i 

•4,000,  of  whicli  iiOO  wen  to  be  paid 
mediately,  SSOO  on  the  first  of  Jannarv^ 
1817,  SSOOon  the  flret  of  Jnne,  1817,  3500 

on  the  flnt  of  .Fannary,  181S.tl,000  on  tif  atU  and  tnii_^  }>rr/brmi«f/  all  aitd  tt^.^- 
the  fint  of  Janoary,  1819,  and  the  resi-  ihrni/  on  hii  pari  lo  bt  ptrjormtil,  he,  the 
due  on  the  first  of  .lannarf.  1830.  For  defendant,  wunld  pay  tbe  annuity.  The 
the  performance  of  thme  stipnlations  the  action  was  bronghE  for  the  non-payment  of 
parttea  boniid  themselves  respectively,  in  the  annuity.  Plea,  that  the  plniittiff  wM 
thepenaltyof  S8,000.  In  an  action  bronght  not  at  tbe  time  of  making  the  |Jt^  legally 
hv  A  against  B  for  the  money,  it  was  held,  poaseewd  of  the  negnim.  and  so  had  not  a 
tEiat  the  covenant  of  the  defendant,  so  far  good  title  to  convey.  General  demnrrer 
as  it  related  tf>  the  two  first  instalments,  to  the  plea.  Lord  Manilirld:  "'Ihe  dis- 
was  independent,  and  the  phiintift  was  tioction  ia  very  clear,  wheie  mutual  cove- 
entitled  to  recover  the  snm  dne  thereon,  naute  go  to  the  whole  of  the  consideratiuit 
withont  avsraing  or  ptoving  performanw  on  both  sides,  ttwy  an  mutual  couditknti, 
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simple  on  the  first  of  June,  1817  ;  and  B  per  anunm  for  life ;  and  covei 
covenanted  to  pav  therefor  the  snm  of  be  had  good  title  to  tbe  pinu 
_ .      ■  - .][  jjoo  were  to  be  paid  im-     lawfully  possessed    of   tbe    uegrues,  and 

that  the  defendant  sboald  quietly  enjoy. 

The  defendant  covenanted,  that  lit  plain- 
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*  632    personal  representatives ;  *  aod  such  parties  may  sue  on  a 
>e  procedeot  to  the  other.  Batwhere    he  ought  Dot  to  keep  that  rif(bt  « 


t  lias  a  remedj  on  hiR  rovenaot,  uid  af^e  by  D's  Dot  having  iaitrocted  him; 

aoaii  Dot  plead  it  as  a  noociition  precedent,  and  the  demnrrer  wai  overrnled.      Camp- 

If  this  p1e»  be  allowed,  any  one  negro,  not  bell  d,  Jone*.  6  T.  R.  570.     Hence  it  ap- 

being  the  property  of  the  plaiotifl,  wunld  pean  that  the  reason   of  the  decisiuD  m 

bar  the  action."     Upon  this  case  Serjeant  them  and  other  aioiilar  cases,  beaidea  the 

tFi'^i'oini  lemarks  as  follow! :  "Tbevrho/t  ioeqnalitj  of  the  damagns,  seems  to  be, 
eoDsideration  of  the  covenant  on  the  part  that  where  a  person  has  received  a  pari 
of  B  the  parchasei  to  mj  tbe  money  was  of  the  coQsideration  for  which  he  entered 
the  conveyance  by  A  trie  seller  to  mm  of  into  the  agreement,  it  would  be  nnjnst 
the  tqultii  of  redemption  of  the  plantation,  that  becaase  he  has  not  had  the  rhide,  he 
and  also  the  stiK^k  of  Degroes  npon  it.  shoold  therefore  be  permitted  to  enjoy 
Tbe  eicnae  for  non-nyment  of  tbe  money  that  part  without  either  paying  at  damg 
was,  that  A  had  broken  his  cuveaaiit  aatu  anythiDg  for  it.  Therefore  the  law 
pari  of  the  considenuioQ,  namely,  the  obliges  him  to  perform  the  aereement  on 
stock  of  negroes.  Bnt,  as  it  appeared  that  his  part,  and  leaves  him  to  liis  remedy  to 
A  had  coDveyed  the  eqnity  of  redemption  recover  any  damage  he  may  have  sostamed 
to  B,  and  so  had  in  part  execnted  his  iu  not  having  rantived  the  whole  coiuider- 
covenant,  it  would  be  nuieasonable  that  B  ation.  And  hence,  too,  it  seems,  it  most 
shoold  keep  the  plantation,  and  yet  refuse  appear  apon  the  record  that  the  cuosider- 
payment,  because  A  had  not  a  i^ood  title  ation  was  trttulrd  in  part  ,-  asin  Booner. 
to  the  negroes.  Per  Aikkurit,  J.,  S  T.  K.  Eyre,  above  iDSDtioDed,  the  action  wis 
5T3.  Besides,  the  damages  sastained  by  on  a  deed,  whereby  the  plaintifF  had 
the  parties  would  be  nneqnal,  if  A's  cove-  conveyed  to  the  defendant  the  equity  of 
nant  were  held  to beacondition  precedent,  redemption  of  the  plantation,  for  the 
DukeofSt.  Albans  u.  Shore.  1  H.B1.I79.  defendant  did  not  deny  the  plaintiff's  title 
For  A  on  the  one  side  wonld  lose  the  con-  toeoDveyit.  So  in  Campbell  u  Juues.tha 
sideratioD'money  of  the  sale,  bnt  B's  dam-  plaintiff  bad  transferred  Cuthedefeodanta 
age  on  the  other  might  consist  perhaps  in  right  to  exercise  the  patect.  Therefore, 
the  loss  only  of  a  fewneKroes.  So  where  if  an  action  be  bronght  on  a  covenant  or 
it  was  agreed  between  C  and  D,  that  in  agreement  contained  iu  articles  of  acree- 
consideradon  of  .£500  C  should  teach  11  nient,  or  other  executory  contract  where 
the  art  of  bleaching  materials  for  making  the  whole  is  fatare,  it  seems  necessary  to 
paper,  ani' permit  him,  dnring  the  continn-  aver  performance  in  the  declaration  of 
•nceof  ■  patent  which  C  had  obtsiued  for  the  whole,  or  at  least  of  part  of  that 
that  purpose,  to  bleach  anch  materiaU  which  the  plaintitf  baa  covenanted  to  do  ; 
according  to  the  apecitlcatiou  ;  and  C,  in  or  at  least  it  mast  be  admitted  by  the 
consideration  of  the  sum  of  £250  paid,  and  plea  that  he  has  performed  if.  As  where 
on  the  further  sum  of  £3S0  to  be  paid  by  D  A,  by  articles  of  agreement,  io  consider- 
to  him.  covenanted  that  he  wonld  with  all  ation  of  a  sum  of  monev,  to  be  paid  to 
possible  expedition  teach  D  the  method  of  him  by  B  on  a  certain  ti^j,  covenants  to 
bleaching  'uch  materials,  and  D  cove-  convey  to  B  on  the  same  dav  a  house, 
nanted  that  he  would,  on  or  before  the  together  with  the  fixtures  auA  fnmiinre 
!4th  of  February,  1T94.  or  sooner,  in  case  therein,  and  that  he  was  lawfully  seis^ 
C,  should  before  chat  time  liave  taught  him  of  the  house,  and  possessed  of  the  fix- 
the  bleaching  of  snch  msterials,  pay  to  C  tures  and  furnitore.  In  an  action  agwnst 
the  further  sum  of  £250.  In  covenant  by  B  for  the  money,  A  mnst  aver  that  he 
C  agaiust  D,  the  breach  assigned  was  the  Conveyed  either  the  whale  of  the  prem- 
non-payment  of  the  (350.  Demurrer,  isea,  or  at  least  the  house,  to  B ;  or  it 
that  It  was  not  averred  that  C  had  taught  mnst  be  admitted  by  B  in  his  plea  that 
D  the  method  of  bleaching  such  mnte-  A  did  convey  the  house,  but  was  not  law- 
rials;  bat  it  was  htld  by  the  court,  that  fully  possessed  of  the  forniture  or  fix- 
the  tchole  consideration  of  the  agreement  tares.  For  further  illastralion  of  this 
b«ng  that  C  aliould  permit  D  to  blench  principle,  see  Fothergill  r.  Walton,  a  J.  B 
maUriali,  t»  t>t\l  anleiich  him  the  method  Moore,  630;  Stavers  i.  Curling,  3  Bine, 
of  doing  it ;  the  covenant  by  C  to  teach  N.  C.  3B5 ;  Franklin  d.  Miller.  4  A.  &  E. 
formed  but  pari  of  the  consideration,  for  5BB;  Fishmongers  Co.  v.  Kobertson,  i 
a  breach  of  which  D  might  recover  a  re-  Man.  &G.  131,  198;  Storer  i-.  Gordon,  3 
compense  in  damages.  And  C  having  in  M.  L  S.  308 ;  Ritchie  p.  Atkinson,  10  East, 
part  executed  his  agreement,  by  trans-  S9S  ;  Havelock  n.  Geddes,  id.  GSS;  Joni*- 
tening  to  D  a  right  to  exercise  the  patent,  sohn  v.  Great  Northern  Bailw^  Co.  IQ 
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contract,  although  DOt   named   therein,  (j)     Hence,   as   we   have 

Exch.  434,  as  SdK'  ^-  ft  ^1'  481 ;  Gionld  pendent,  and  that  in  a  anit  hy  the  part;' 

p.  Webb,  4  Ellis  £  B.  933,  30  Eng.  L.  &  bound  to  auizn,  a  genera!  avenneat  of 

Eq.  331 :  Mill-I)am  Foandrr  v.  Hoiej',  readinead  on  hu  port  to  perform  waa  sof- 

21  Pick.  4LT  ;  Tilesbjn  u.  NeW^ll,  13  Mass,  ficieut.     Slocam  v.  Despard,  8  Wend.  515. 

406 ;  Bennet  v.  Pixley,  7  Johns.  S49 ;  Obei^  See  Northrop  r.  Morthrup,  6  Cowen,  396 ; 

myer  v.   Nichols,  6  Biaa.  139  :  Morrison  Champion  v.  White,  5  Coven,  S09  ;  Robb 

V.  GaUoway,  a  Harris,  &  J.  4el;   Todd  b.  v.   Montgomery,  20  Johns.   IS.     Bat  see 

Summon,  S  GratC  167;  Lewis  b.  Weldon,  barker  r.  Parmele,  30  Johns.  130;  Adams 

3  Rand.Tl:  McCallongh  o.  Cox,  6  Barb.  t>.  Williams,  S  Watts  &  S.  S!7 ;  Hallowaj 

306  ;  Payne  u.  Bettiswurth.  3  A.  E.  Marsh,  v.   Davis,   Wright,    129.    Joetice    would 

4SI 1  Keenan  c.  Brown,  al  Vt.  S6  ;  Tomp-  seem  to  require  that    snth    stipnlationa 

*"' —   ~-.   Klliot,  S   Wend.   496;  Grant   d.  should  he  coniiidered  as  dependent.    Leon- 

in,  9  Barb.  161,6  id.  33T,  1  Seld.  ard   e.   Bates.  1   Blackf.   17a,   note;   per 

Pepper  v.   Hw|;bt,  30   Barb.   439.  Sfiaw.  C.  J.,  ia   Kane  v.  Hood,  13  Pick, 

sajv  SAaiD,  C.  J.,  in  Knight  i^.  The  SBl.  — 6.  It  may  also  be  laid  down  as  a 

England   Worsted  Co.  S  Cnsh.  286,  rule,  that   stipalations  or  promises  may 

vmise  to  build  a  home  apon  be  dependent  Irom  the  nature  of  the  acts 

another,  and  to  dig  a  well  on  to  be  performed,  and  the  order  iu  which 

the  premisea,  and  to  place  a  pump  in  it;  they  most  necawarily  precede  and  follow 

mad  the  owner  of  the  land  covenants  sea-  each  other.    "  When  the  act  of  one  party 

aonahly  to  supply  all  materials  and  fur-  must  necessarily  precede  any  act  of  the 

nilh  a  pump;   it  is  very  clear  that  the  other,  as  where  one  stipulates  to  manil' 

■tipulatioD  to  famish  materials  is  depend-  factnre  an   article  from   materials  to  be 

ent,  and  constitutes  a  condition ;  because  furnished   by  the  other,  and   the   other 

the  builder  cannot  perform  on  his  part  stipulates  to  furnish  the  materials,  the 

tmtil  he  has  the  materials.     So  to  put  a  act  of  furnishing  the  materials  necessa- 

pump  into  the  well.     But  the  stipulation  rily  precedes  the  act  of   manufacturing, 

la  dig  a  well  is  not  cojiditional,  because  and  will  constitute  a  condition  precedent 

it  goes  to  a  small  part  only  of  the  can-  without  expreea  words."    Per  SAaio,C,  J., 

■ideration,  and   dues  nut   necessarily  de-  in  Mill-Dam  Foundry  v.  Hovev,  31  Pick, 

pend  on  a  prior  performauce,  on  the  part  439 ;  Thomas  v.  Cadwallader,  WiUes,  496 ; 

of  tbe  owner,  and  becanse  a  failure  can  Knight  v.  Xew  England  Worsted  Co.  3 

be  compeiisated  in  damages,  and  the  rem-  Cnsh.  386.    In  Combe  v.  Greene,  11  U. 

edj  of  the  owner  is  by  action  on  the  con-  &  W.  480,  the  plaiotiS  demised  a  dwel- 

tract."  —  4.  "Bnt  where  the  mutual  cov-  liag-hoose  and  premises  to  the  defendant, 

enanti   go  to  the  n-hoie   consideration    on  and    the   defendant    covenanted    that   he 

both    sioee    they   are    mutual    conditions,  would  expend  £100  in  impioiements  and 

and  performance  must  be  averred."    Duke  additions    to    the  dwelling-hoose,   under 

of  St.  Albans  v-  Shore,   1    li.   Bl.  370;  the  direction  of  some  competent  surveyor 

Graves  s.  t'Cgg,  9  Kxrh.  709,  35  Eng,  L.  to  be  appointed   by  the  plaintiff.    HM, 

ft  Rq.   532 ;  (Srey  v.  Frier,  4  Clark  II  Y.  that  tbe  appointment  of  a  surveyor  was 

969.  36  Eng.  L.  &.  Eq,  37 ;  Dahin  v.  Wil-  a  condition  precedent  to  the  defendant's 

liam»,   II    wend.67.~S.    "Where  two  liability  to  expeud  the  £100.    In  Miller '-. 

acte  are  to  be  done  al  Iht  same  fins,  as  Pittsburg  &  Cleveland  It.   R.  Co.  40  Pa. 

where  A  covenants  to  convey  an  estate  337,  there  was  a  subscription  to  the  stock 

to  B  on  such  a  day,  and  in  consideration  ol   a  railroad   company,  on  the   express 

thereof   B  covenants  to  pur  A  a  sum  of  condition  that  the  road  should  he  located 

monev  on  Ihe  tamr.  dai/,  neither  can  main-  and  construcled  along  a  prescribed  route. 

tain  an  action  without  showing  perform-  The  road  was    so  located,  and   the  suh- 

ance  of,  or  an  oRer  to  perform  bis  part,  scriher  paid  one  or  more  instalments  on 

though  it  is  not  certain  which  of  them  is  his  shares,  Imt  neglected  to  pay  the  bal- 

obligeil  to  do  the  first  act ;  and  this  par.  ance  as  the  calls  were  made.    Before  the 

ticnbrly  applies  to  all  cases  of  sale."    See  construction  waa  completed,  the  company 

the   numerous   cases  cited   by    Serjeant  suspended    operations.     An    action    was 

tFiUiami;  and  also  Campbell  n.  Uittings,  brought  by  the  company  for  the  balance 

l9  0hio,347;  Williams  u.  Healy,  3  Demo,  of  the  subscription.    Iltid, thai  the  road 

363  ;  Gaxley  v.  Price,  16  Johns.  267  ;  Dnn-  having  been  located  as  stipulated,  thongh 

ham  p.  Pettee.  4  Seld.  508  ;  Leeter  o.  Jew-  not  completed,  the  company  was  eutitleil 

ett,  I  Kern.  4S3.  —  Where  a  party  agreed  to  recover.     But  see  Macintosh  e.  The  M. 

<M  Uu  pagmtnt  by  another  of  certain  snma  C.  Railway  Co.  14  M.  &  W.  S48. 
of  monev  to  a  iKird  ptrtoa.  to  asaign  cer-         (>)  Siboni  c.  Kirkman,  1  M.  &  W.  418, 

tain   certiflcatei  of  sale  of   land,  and  it  433 ;  Quick  c.  Ludborrow,  3  Bolst.  30 ; 

waa  Md,  that  the  coyenants  were  tnde-  Manhall  o.  Broadhorat,  1  Cromp.  &  J.  403. 
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*  533   Been,  executors,  *  though  not  named  in  a  contract,  are  lia- 

ble, 80  far  as  thej  have  assets,  for  the  breach  of  a  contract 
which  was  broken  in  the  lifetime  of  their  testator.  And  if 
the  contract  was  not  broken  in  hia  lifetime,  they  must  not 
break  it,  hut  will  be  held  to  its  performance,  unless  this  pre- 
sumption is  overcome  by  the  nature  of  the  contract;  as  where 
the  thing  to  he  done  required  the  personal  skill  of  the  tes- 
tator himself,  (f)  So,  too,  if  several  persons  stipulate  for  the 
performance  of  any  act,  without  words  of  severalty,  the  pie- 
sumptioo  of  law  is  here  that  they  intended  to  bind  themselves 
jointly.(u)  But  this  presumption  also  might  be  rebutted  by  the 
nature  of  the  work  to  be  done,  if  it  were  certain  that  separate 
things  were  to  be  done  by  separate  parties,  who  could  not  join  in 
the  ,wotk.(i>) 

It  is  also  a  legal  presumption,  that  every  grant  carries  with 
it  whatever  is  essential  to  the  use  and  enjoyment  of  the 

*  534   grant  (w)     *  But  this  rule  applies  perhaps  more  strongly 

to  grants  of  real  estate  than  to  transfers  of  personal  prop- 
erty. Thus,  if  land  be  granted  to  another,  a  right  of  way  to  the 
land  will  go  with  the  grant  (:c)  But  it  has  been  held,  where 
goods  were  sold  on  execution,  and  left  on  tbe  land  of  the  judg- 
ment  debtor,  that  the  purchaser  acquired  no  absolute  right  to  go 
on  the  land  of  the  seller  for  the  purpose  of  taking  the  goods,  (y) 
But  it  has  also  been  held,  that  where  goods  of  tbe  plaintiff  were 
sold  on  distress  for  rent,  which  were  on  plaintiff's  land,  and  one 
of  the  conditions  to  which  he  was  a  party  permitted  defendant  to 
enter  from  time  to  time  and  take  the  goods  away,  this  was  a 

(f )  See  ante,  vol.  i.  pp.  •  1ST,  *  131.  Kinnout,  3  Bing.  N.  C.  1 ;  Dand  v.  Kins- 

(u)  gMdnle,  vol.  t.  p. 'll,  n.  (u).  cotB,  6    M.  *.    W.  174 ;    Broom's    Len] 

{k)  See  the  om  of  Slater  p.  Mognir,  Maxinu,  363.  2d  ed. 
la  Gill  &  J.  S85,  cited  ante,  vol  i.  p.  •  II.         (if  Pomtret  v.  liicraft,  1  Wms.  Satmd. 

n.   (n)  ;   De  Kidder  e.  Schermerhorn,  10  3Sa,  n.  (6) ;  Howton  r.  Freatson.  8  T.  R. 

Bub.  838;  BrewBten  d.  Silence.  4  Seld.  50;  CuUius  i>.  Preatii-e,  1&  Coud  3S.     It 

307.    See  alsu  Enkiue'B  Iiutitute,  b.  3,  nxut  be  atrictlv  a  wa;  of  necewitj,  and 

tit.  3,  mc.  23.  not  of  mere  convenience.    NichoU  v.  Luee, 

(w)  Liford's  cam,  U  Rep.  53;  Co.  Lit.  34  Pick.   10!  ;   Allen  e.   Kincaid,  3  Fairf. 

S6a;  Pomfret  v.  Kicruft,  1  Wins.  Saoad.  155;  ijtDjvPBant  D.  WoodniS,  1  N.  J.  134; 

3Sa,  n.  <6).     Whera  an  act  of  parliament  Ttaslt    v.    PattenoD.    39  Me.  499.    The 

empowered  a  railwav   compaaj'  to  cros*  rieht  of  Ksj  is  annpeuded   or  deatroyed 

the  line  of  another  company,  b?  mean^  whenever  the  neceeaity  reases.     Kem '-. 

of  a  bridge,  it  was  held,   tliat   the    fint-  Selteck,  18  Conn.  321  ;  Holmes  cr.  Goriaic, 

me  I  itioneir  company  had  conseciaently  the  2  Bing.   76.     Where  a  parcel  of  land  ii 

right  of  placing  lemporarv  acaRulding  on  sold  for  a  specific  pnrpoae,  and  cunTeved 

the  iaud  belonging  lo  the  latter,  if  the  ao  without  reservation,  the  tan  will  not  im. 

placing  it  were  iiecemaiy  tor  the  porpoM  ply  in  favor  of  the  vendor  a  right  of  way 

of  conatrnctiug  the  bridge;  for  u6i  o/ifiii'rf  of  necefuity  over  or  through  each  IbdiC 

coiieeddur,  conceJitur  el  id  iine  quo  rei  ipta  incoraistent  with   the  object  of   the  pM- 

aie  nOR  pateit.     Clarence  Railwav  Co.  v.  chase.     Seelev  r.  Bishop,  19  Craa.  138. 
Great  North  of  England  Railway  Co.  13  M.  (;)  WiUiarag  v.   Morria,   8  M.  t  W. 

&  W.  706.     See  abo  HinchliCfe  «.  Earl  of  4S8. 
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license  by  the  plaintiff,  and  was  irrevocable,  because  coupled 
with  an  interest  (?)  ^  It  may  perhaps  be  inferred  from  the  cases 
and  dicta  on  this  subject,  that  as  real  rights  go  with  a  grant  of 
real  property  where  they  are  essential  to  its  proper  use,  so  such 
personal  rights,  or  even  personal  chattels,  would  go  with  the 
transfer  of  personal  property,  as  were  absolutely  necessary  for  the 
ifse  and  enjoyment  of  the  things  sold;  for  it  might  well  be  pre- 
sumed to  have  been  the  intention  and  understanding  of  the  par- 
ties that  they  should  pass  together,  (a)  And  we  should  be  even 
inclined  to  say,  that  if  one  sold  goods  on  bis  land,  espe- 
cially* under  seal,  and  there  was  nothing  in  the  contract  *535 
or  the  circumstances  to  show  that  the  buyer  was  to  come 
into  possession  otherwise  than  by  entering  upon  the  land  and 
taking  them,  it  would  be  presumed  that  this  was  intended,  and 
that  the  sale  operated  as  a  license  to  do  this  in  a  reasonable  time 
and  a  reasonable  way,  which  the  seller  could  not  revoke.  (5)' 

Where  anything  is  to  be  done,  as  goods  to  be  delivered,  or  the 
like,  and  no  time  is  specified  in  the  contract,  it  is  then  a  pre- 
sumption of  law  that  the  parties  intended  and  agreed  that  the 
thing  should  be  done  in  a  reasonable  time.(c)  But  what  is  a 
reasonable  time  is  a  question  of  law  for  the  court,  {d)  They  will 
consider  all  the  facta  and  circumstances  of  the  case  in  determin- 

(i)  Wood  B.  Mauler,  U  A.  4  E.  S+;  land,  whit-h  can  odIj  be  by  deed.     "li 

Poor  p.  Oalcman.  104  Miaa.  309.  certaiuly  strikea  oue  aa  a  strong  ptopoei- 

(aj  If  ooe  gnnt  creei  growing  in  hii  tion,  to  aaj  that  auch  a  Uceoite  can  be 
wood,  the  grantee  may  enter  and  cut  irrevocable,  nulew  it  amouut  to  an  inter- 
down  the  trees  and  carry  them  away-  est  iu  land,  which  moBt  tlierefure  be  con- 
Keuiger  u.  Fogussa,  Plowd.  16;  Liford'a  veyed  by  deed."  Per  Parla-..  B.,  in  Wil- 
case.  1 1  Kep.  S2  ;  Shsp.  Tonch.  89.  B;  liama  d.  Morris,  8  M.  &  W.  4S8.  See  alM 
a  grant  of  the  fish  ia  a  pond,  a  right  of  Uale  and  Whatlej  on  Kssemenu,  p.  18 


coming  upon  the  banke  snd  fishing  fur  el  ita. 
theui  is  granted.  Keui^er  r.  Koguesa,  (i^j 
Flowd.  16,  iShep.  Tonch.  89  ;  Lord  r>arcy    Man.  Co.  3  Snmuec,  530  ;  Kilia 


them  is  granted.      Keui^er  r.  Knguesa,        (i^j  Crocker  v.  The  Franklin  H.  &  F. 


may  enter  hid,  3  M.  &  W.  4-ia  ;  Urenvei 

into  a  clone  to  cany  away  the  tithes  over  Camp.  426  ;  Sawyer  i.  ilammatt,  15  Me. 

the  nsual   way,  a«  incident  to  hie  rigJit  40;  Howe  v.  Huntiugtun,  id.  350;  Atkin- 

to  the  tithes.     Cobb  e.  Selby,  5   B.  &  F-  sou  v.  Brown,  SO  Me.  61.    And  see  Atwood 

466.  V.  Emery,  cited  qhIc,  p.  •498,  note  (o). 

{b)  Perhape,    howeTei,    it    wonlii    be  \d)  Accwuod  c.  Clark,  a  Greenl.  349; 

found    difficnlt    to    nopport  thia   propoBi-  Kingslej  r.  Wallace,  14  Me.  57  ;  Slurry  B. 

tion  in  iu  fall  extent,  unless  the  giant  Smith,  1  Ilnwks,  41.    For  certain  excep- 

wui  made  hv  deed.    It  wuold  seem  that  tious  to  this  rale,  see  Howe  e.  HuiiUiigton, 

such  a  Ucensis,  in  order  to  be  irrevocable,  15  Me.  350.     See  also  Hill  n.  Hubarl,  16 

must  amount  to  a  grant  of  an  interest  in  Ma.  164. 

1  8nch  a  licenie  must  be  giren  by  o< 
114  Man  418;  and  entry  thereoQder 
MBiB.4a.  — K. 

*  One  who  is  allowed  to  put  hi*  good*  on  the  land  of  another  nnder  a  license  ren*- 
cable  at  the  pleasure  of  the  owner  is  entitled  to  a  notice  of  revocation,  and  a  mtsonabla 
time  afterwanU  to  ramore  the  goods.    Mellor  «.  Watkuw,  L.  R.  9  Q.  B-  400 ;  Cornish 


r.  Stabba,  L.  K.  9  C.  F.  334.- 
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ing  this,  and  if  any  facte  bearing  upon  this  point  are  in  question, 
it  Till  be  the  province  of  the  jury  to  settle  those  facts,  although 
the  influence  of  the  facts  when  they  are  ascertained,  upon  the 
question  of  reasonableness,  remains  to  be  determined  by  the 
court  In  general,  it  may  be  said,  that  questions  of  reasonable- 
nesa,  other  than  that  of  time,  are  queations  of  fact  for  the  jury. 


SECTION  EX. 

OF  THE   EFFECT  OF  CUSTOM   OB  USAGE. 

A  custom  which  may  be  regarded  as  appropriate  to  the  con- 
tract  and  comprehended  by  it,  has  often  very  great  influence 
in  the  construction  of   its  language,  (e)     The   general   reason   of 

(<)  That  eTidence  maj  be  ^' 
e  of  trade  U)  aid 


ing  the 

fol,  oT  b;  giving  tb«iD  a  meaning  wholl;  erty  to  nse  a  gate.  See  Sleight  v.  Harta- 
diitincC  from  iheii  ordinary  and  populu  home,  3  Joiuii.  S31,  as  to  the  meaulog  <it 
aenae,  il  a  well  eatabliahed  doctrine.  "  aea-letter."  Astoi  a.  UoioD  Idb.  (^.7 
Tbnt,  where  it  waa  repreaanted  to  mdet-  Cowen,  !02.  a»  to  the  meaning  of  "  furs," 
writen,  on  a  policj  of  insurance,  that  See  also  Uajnes  v,  Holliday,  7  Bing. 
the  ship  inanred  waa  to  sail  "  in  the  587 ;  Read  v.  Graudberrv,  8  Ired.  109 ; 
month  of  October,"  evidence  was  admit-  Barton  i>.  McKelwaj,  2  N.  J.  IT4 ;  Rob- 
ted  to  show  that  the  expreuion  "in  th«  ertaon  v.  Jackson,  3  C.  B.  41S;  Moore  i-. 
month  of  October,"  was  well  understood  Campbell,  10  Exch.  322.  S6  Eng.  L.  A  Eq. 
amongst  men  used  to  commercial  affaits  SS2 ;  Vail  d.  Rice,  I  ijeld.  IS5.  So  in  the 
to  signifj  some  time  between  the  2Stb  of  caae  of  a  coutract  to  sell  "  mesa  pork  of 
that'  month  and  the  1st  or  2d  of  the  snc-  Scott  &  Co.,"  e*iden(.«  was  admitted  tu 
ceeding  month.  Chaucand  k.  Angerutein,  show  that  this  lanjipiage  in  the  market 
Peake,  N.  P.  43.  So,  alK),  cnstom  or  meant  pork  manu/aclured  Ay  Scott  &  Co. 
Dsage  may  be  admitted  to  show  that  a  I'owell  e.  Horton.  2  Bing,  N.  C.  666. 
"  whaling  voyage"  iaclDdSB  the  taking  of  Where  a  contract  was  worded  thos: 
sea- elephants,  on  the  beathes  of  islands  "Sold  18  pockets  Kent  hops,  at  lOOs.."  it 
and  coasU.  as  well  as  whales.  Child  ii.  San  was  permitted  to  be  shown  that  by  the 
Hotoal  Ins.  Co.  3  Sandf.  26.  So  also  as  to  nsage  of  the  hop  trade,  a  contract  m 
tbe  meaning  of  "  cotton  in  bales."  Tay-  worded  was  Onderatood  to  mean  lOOi. 
lor  o.  Briggi,  2  C.  &  P.  525,  and  OnCwater  per  cwt.  and  not  per  pocket.  Spictr  v. 
V.  Nelson,  20  Barb.  29,  as  to  the  phrase  Cooper,  1  Q.  B.  424.  See  also  Bowman 
"  on  freight."  Evidence  may  also  be  ad-  i>.  Horsey,  2  Moody  i.  R.  85.  So  evidence 
mi  tied,  that  the  word  "days"  in  a  bill  of  has  been  admitted  to  show  that  "  rice  "  in 
lading  means  working  days,  and  not  mn-  not  considered  as  corn  within  the  memo- 
ning  days.  Cochran  p.  Ketberg,  3  Esp.  randum  of  a  poHcv  of  iuBunnce.  Scott 
121.  Evidence  may  alw>  be  given  of  the  i'.  BuurdiUion,  5  6.  &  P.  213.  See  abo 
mercantile  meaning  of  the  terms  "good "  Clayton  d.  Gregnn,  5  A.  &  E.  302,  u  to 
and  "  fine,"  as  applied  to  barley.  Hutch-  the  meaning  oi  the  word  "  level  "  among 
ison  v.  Bowker,  &  M.  &  W.  SSS;  Whit^  miners.  Abo  Cuthbert  o.  Cnmming.  11 
more  c.  Coats,  14  Mo.  9.  So  also  as  to  Exch.  4^,  30  Eng.  L.  &  Eq.604.  as  to  the 
the  meaniag  of  the  word  "  privilege."  in  phrase  "  fall  and  complete  cargo  "      ' 

it  with  the  master  of  a  ship,  see  Grant  ir.  Maddox,  1&  M.  & 
p.    1>                      ~             -      J"  _  _  _...    - 


652 


ureement  with  the  master  of  a  ship,  see  Grant  ir.  Maddox,  1&  H.  &  W.  737 ; 
ch  p.  Depeyeter,  4  Camp.  se».  In  Brown  v.  Byrne,  S  Ellis  &  B.  703,  S6  Eng. 
uia  n.  Prut,  3  Man.  A  Q.    799,  erl-    L.&  £q.M7.  Soaato  themMningofu 

Goof^lc 


CH.   L]      CONSTBDCnOn   ktlD   INTERPRETATIOK   OF  COHTBACTE      *  587 

*  this  is  obviouB  enough.  If  parties  enter  into  a  con-  *  536 
tract,  by  virtue  whereof  something  is  to  be  done  by  one  or 
'  both,  and  this  *  thing  is  often  done  in  their  neighbor-  *  637 
hood,  or  by  persons  of  like  occupation  with  themselves, 
aod  is  always  done  in  a  certain  way,  it  must  be  supposed  that 
they  intended  it  should  be  done  in  that  way.  The  reason  for 
this  supposition  is  nearly  the  same  as  that  for  supposing  that  the 
common  language  which  they  use  is  to  be  taken  in  ita  common 
meaning.  And  the  rule  that  the  meaning  and  intent  of  the 
parties  govern,  wherever  this  is  possible,  comes  in  and  operates. 
Hence,  an  established  custom  may  add  to  a  contract  stipulations 
not  contained  in  it ;  on  the  ground  that  the  parties  may  be  siip< 
posed  to  have  had  these  stipulations  in  their  minds  as  a  part 
of  their  agreement,  when  they  put  upon  paper  or  expressed  in 
words  the  other  part  of  it  (/)  *    So  custom  may  control  and  vary 

regnlai  tnmi  of  loading,"  Liedemann  v.  CommeTrial  Ini.  Co.  7  Johns.  389,  eri- 

Bchulti,  14  C.  B.  38.  !4  EuK'  !>.  &  Eq.  deuce  wan   racMTed  of    a  iu»gs  amoDg 

305.    Owing  to  the  looM  and  iuaccarate  ondenrriten   and    merchacta  reatrictiog 

maoDBT  in  which  policies  of  inninuice  are  the  term  "  roota  "  in  the  inemoranclnn  of 

drawn,  a  claw  of  cMes  faaa  ■pmn);  ap,  a  policy  to  sarb  articles  u  were  iu  their 

almost    pecoliar  to   this   iDitrament,   in  nature   perishable,  and   excluding  Mna. 

which    evidence    ia   admitted    of   luages  parilla.      iSee  alro  AUegre  d.   MAryland 

between   the   nndetwritere   and   the    as-  tna.  Co.  1  Gill  &  J.  135  ;  b,  c.  6  Harris  & 

•ored,    affixing    to   certain    words    and  J,  408 ;  Mac*  n.  Whaling  Ina.  Co.  9  Met. 

clanaea  a  known  and  definite   maaning.  354;   Eyre  v.  Marine  lua.  Cu.  5  Watta  & 

Thna,  in  Brongb  d.  Whitniore,  4  T.  R.  B.  116;  1   Dner  on  Ins.   185;  Humphrej 

a06,  on  evidence  uf  the  practice  of  mar-  v.  Dale,  T  Kllia  &  B.   265 ;    Cnthkert  i'. 

ehauta  and  noderwriten,  it  waa  heid,  that  Cumniing,  1 1  Exch,  405,  30  Eng.  L.  &  Eq. 

pmrisioni,  aent  ont  in  a  ahip  for  the  aae  604. 

of  the  crew,  were  protected  h/ a  policy  (X)  "It  t"^  loiE  been  aetlled,"  aa^ 

on  the  ahip  and/urni'lure.      Lord  Xen^on,  Parjte,  B.,  in  Hatton  v.  WarrcD,  I   M.  & 

in  givinK  jndgmeat,  aaid  :   "  I  remember  W.  475,  "  that  in  commercial  tianSHctiont, 

it  was  aaid  many  yeara  ago,  that  it  Lorn-  extriniic  evidence  of  cnstom  aud  usage  ia 

bard  street  had  not  givea  a  constmction  admiasible  to  annei  iocidotits  to  written 

to  policiea  of  inaannce,  a  declaration  on  contracts  in  matters  with  reapect  to  which 

a  policy  would  hare  been  bad  on  general  they  are  aileut     The  aame  rale  has  also 

demnrrer ;  bat  that  the  nnilorm  practice  been  applied  to  contracts  in  other  tranaac- 

of  merchants  and  onderwritera  had   ren-  lions  oflife,  in  which  linowu  usages  have 

dered    them    iDt«Uigible."     In    Coit   v.  been  eatabliahed  and  prevailed,  and  thia 


<  On  this  gronnd  in  ttanaactiona  in  stocks  throngh  brokers  who  are  members  ot 
I  stock  exclaage,  its  mlea  and  asages  become  part  and  parcel  of  anch  tranaac- 
Bowring  v.  Shepherd,  L.  R.  fl  Q.  B.  309.     In  an  action  against  frnit  broken), 


who  contracted  for  a  "  principal,"  bat  did  not  name  him,  eviiience  of  a  cnatum  in  the 
London  tmit  trade,  that  if  the  brokers  did  not  give  the  namea  of  their  priucipals  In  the 
contract,  they  were  to  be  held  personally  liable,  ia  admissible ;  and  alao  evidence  of  a 
similar  cnstom  in  the  London  Colonial  market,  being  evidence  in  a  similar  trade  in  the 
•ame  place,  and  oa  tending  to  corroborate  the  e^'idence  as  to  the  existence  of  such  a 
cnatom  in  the  trait  trade.  Fleet  v.  Mnrton,  L.  R.  T  Q.  B.  1S6 ;  Hntchinson  d.  Tatham, 
L.  R.  e  C.  F.  482.  Where  a  master  claimed  freight  on  the  gross  weight  of  cotton  de- 
lirered.  a  cnstom  that  it  shonld  be  collectible  onir  on  net  weight  waa  admissible,  the 
ehartSF-party  containing  no  words  of  eKclnsion.  fdcPherson  it.  Co:t,  86  N.  Y.  479.  A 
costont  among  merchants  to  charge  interest  on  capital  invested  in  business  ia  not  admia- 
aible  in  faror  of  the  defendant  in  an  action  by  a  salesman  on  an  agreement  that  he 
shonld  receive  a  certain  portion  of  the  net  pioflta.     Faiae  v.  Huwells,  M  N.   Y, 

«6a— K. 
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*  538  the  meaning  of  *  words ;  Q/)  giving  even  to  snch  wotda  as 

those  of  Dumber  a  sense  entirel;  different  from  that  which 

hu  baen  done  apon  the  priDc[ple  of  pre- 
ininptlaD  that  in  luch  trsusactioDB  the  thoagh  there  t 
urtieii  tliil  not  mean  to  expreaa  in  writ-  MuJ.  "  The  ciutoni,"  eays  Lurd  Uaiu- 
u>g  the  whole  of  the  contract  bj  which  field,  "dues  Dot  alter  or  contisdict  the 
tber  iutended  to  be  bound,  bat  a  contract  a||[re«meul  ia  the  Ie««e,  it  onlr  anpeiadda 
with  refecence  to  thoee  known  aawea."  a  right  whicb  ia  cuDseqaeutlkl  to  the 
Thus,  a  nsage  among  printers  and  took-  takiue,  aa  a  heriot  ma^  be  due  by  cn» 
wllera,  that  a  printer,  coutraeting  to  torn,  althoogh  not  mentioned  in  the  giant 
print  a  c«ttaiu  nuinber  of  coptei  of  a  or  leaBe."  So  alM>  a  CDMom  to  remove 
work,  it  not  nt  liberty  to  print  from  the  fixtnTce  may  be  incorporated  into  a  leaao. 
••me  type*  while  Uandins  an  extra  nnm-  Van  Neaa  v.  Packaid,  2  fet.  137.  "  Etbfjt 
ber  [ur  bii  own  dispoi^,  it  admiuible.  demise  between  landlord  aod  tenant, 
Williami  r.  Uilman,  S  Greenl.  S76.  So,  in  respect  to  matters  in  which  the  par- 
where  buQsbt  and  lold  nutea  were  given  ties  ate  eilent,  may  be  (airly  open  to 
on  a  siile  of  tobacco,  in  an  action  for  tbe  explanation  by  the  general  nuge  and  can- 
price  of  the  tobacco,  it  wai  permitted  to  be  torn  of  tbe  conutry,  or  oftbetliatrictwheie 
ihown.  that,  by  the  eatablLshed  nsage  of  tbe  land  lies."  Per  A'fory,  J.,  id.  148. 
tbe  tobacco  trade,  all  eales  were  by  aain-  See  alto  Senior  u.  Armytage,  Holt,  N.  P. 
pie,  though  uotBoexpreued  in  the  bongbt  197;  Webb  b.  Plnnnner,  j  B.  &  AM.  7S0; 
and  aold  notes.  Hyen  v.  Jouas,  3  Kxeh.  Holding  u.  PigutC,  T  Biug.  465 ;  Kuberta 
III.  See  also  Hodgw>D  b.  l>avi«a,  a  t>.  IJarker,  1  Croinp.  &  M.  BOSi  Wilcox  v. 
Camp.  MO ;  Tbe  Queen  n.  Inhabitant*  of  Wood,  9  Wend,  848. —The  common  cap- 
Stoke- npon-Tretit.  ft  Q.  B.  303;  Connor  rier  is  bound  to  deliver  goods  HccordiD|[to 
tr.  Hobinson,  3  Hill  [».  C.},  3S4 ;  Whit-  the  usage  of  the  businees  in  wbiuh  be  ia 
taker  v.  Maun,  S  Uiag  N,  C.  3S3.—  engaged.  Hyde  d.  Trent  and  Mersey  Nav. 
Where  gocfds  are  coniigued  to  an  agent  Co.  i  T.  R.  389.  See  also  aiut,  p.  •  IB7, 
for  sale,  with  general  inotmctions  to  tl  teq.  —  Before  an  "iucident"  can  t>« 
remit  the  procee<M,  it  ia  a  infflcient  com-  "annexed"  to  a  routracl.  the  contract 
pliance  with  such  instmctions  if  tbe  itself,  an  made,  must  be  proved.  IXie  v. 
agent  remit  by  bill  of  exchange  without  Easou,  II  Ired.  ft68. —  The  cases  we  bava 
indorsing  or  goaranteelng  it,  provided  been  noticing  are  Iboee  in  which  the  cna- 
such  is  tbe  usage  at  the  agent's  place  of  torn  or  usage  of  trade  has  been  brooght  in 
businea.  Potter  v.  MorTaud,  3  Cnsb.  to  affect  tbe  contttuctim  of  written  iaitm- 
3S4.  See  Putaain  p.  Titlotsun,  13  Met.  menia.  There  ui  another  class  of  caaea  ia 
tl7.  Bdi  see  Gross  p.  Ciiss,  3  Gtatt.  963.  which  theuMge  is  not  brought  in  to  vary 
—  The  influence  of  lood  cuitonif  is  par-  the  ootlstructioD  of  the  contract,  but  to 
ticularty  msnifeat  in  the  caaes  that  arise  "snbstitate  in  the  particular  instanoe  a 
between  landlord  and  tenant.  "  Tbe  com-  role  resulting  from  the  usage,  in  place  of 
mon  law  does  so  little  to  preecribe  the  that  which  the  law,  not  the  contract  of  tbe 
relative  duties  of  landlord  and  tenant,  parties,  would  preacribe."  IDnetonlna. 
since  it  leaves  the  latter  at  liberty  to  SOO.  I'hus,  in  the  case  of  a  policy  of  iti- 
pnisue  any  coame  of  management  be  snrance,  if  Che  risks  and  premium  are 
pleases,  provided  he  is  nut  guilty  of  entire,  and  the  policy  has  ouce  attached, 
waste,  that  it  is  by  do  means  earprising  so  that  the  insurer  mirht  in  any  cue  be 
that  the  courts  should  have  been  favoN  liable  for  a  total  loss,  tEs  law  entitles  him 
ably  inclined  to  tbe  introductiou  of  those  to  retain  the  whole  of  the  premium.  By 
regnlatiouB  in  the  mode  of  cnlcivation  particular  usages,  however,  tbe  insurer 
whicb  custom  and  usage  bave  estab-  may  in  such  cases  be  obliged  to  return  a 
lisbed  in  each  district  Cu  be  the  must  part  of  the  premium,  i^ng  v.  Allan,  4 
beneflcial  to  all  parties."  Per  Parite,  B.,  Doug,  S76.  Where  it  i*  the  usage  of  tbe 
in  Hntton  d,  Warreu,  I  M.  &  W.  476;  Underwriter  to  settle  according  to  the 
Legh  V.  Hewitt,  4  East,  154.  In  Wiggles-  adjostment  of  general  average  in  a  foreign 
worth  c.  Dallisau,  Doug  301,  the  tenant  port,  such  usage  will    be   permitted  to 

(9)  Tbns,  in  an  action  on  a  policy  of  also,  that  Manritins  is  considered  a*  as 
Insurance  on  a  voyage  "to  any  port  in  the  Kast  India  island,  although  treated  by 
Baltic,"  evidence  was  admitted  to  prove,  geographers  as  an  African  island.  Rob- 
that  in  mercantile  sontracts  the  Gulf  of  ertson  e.  Money,  Ryan  &  M.  75;  Koberfr 
Finland  is  considered  as  within  the  Bal-  son  n,  CUrke,  1  Bing.  44S. 
tic.  Uhde  d.  Walters,  3  Camp.  IB.  So, 
6H 
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they  commonly  bear,  •  and  which  indeed  by  the  rales  of  •  539 
language,  and  in  ordinary  cases,  wonld  be  expressed  by 
another  word.  (A) 

mSect  the  righu  of  [be  parties,  althoneh  MnarftDj'aa  to  the  luage  of  banki,  and 
the  adjostmeut  in  the  foreini  port  is  lUf-  their  binding  force  upon  partie*.  Jooea  d. 
ferent  froni  what  it  wuald  have  been  at    Falea,  4  Man.  US  ;  Fierce  e.  Batler,  14 


.      ..    ._  MoH*.  303  ;  Cit/ Bauk  F.  Cutter,  8  ilck. 

«ta«9. ,-  Poweri'.  WhiCDiora,  4  M.&  414;    Uorcheeter    acd    Milton    Bank   i-. 

H.  141.    See  alio  Vallance   n.   Dewar,  1  New.  KuE.  B&nk,  1  Cash.  177;  BHnk  of 

Camp.  S03.  — In  Haleey  u.  Brown,  3  Day,  Utica   d.  Smith,  18  Johns.  330;  rouken- 

346,  evidence  was  admitted  of  a  custom  dorfer  c.   Preston,  4   How.  317.  —  In  the 

of  merchante  in    Conne<nicut  and  New  caae  of  Pollock  v.  Stables,  IS  Q.  B.  765, 

York,  tliat  the  freight  of  money  received  it  was  heid,  that  tf  a  partr  anthorizes  ft 

hj  the  mMter  is  his  perquisite,  and  that  broker  to  bay  shares  for  him  in  a  partio 

he  is  to  be  personally  liable  on  the  con-  lUar  market,   where   the    usage   is,  that 

tract,  and  nut  the  owoars   of  the  vessel,  when  a  purchaser  does  not   pay  for  hut 

This  ease  is  cited  aud  approved  in  Keuner  shares  within  a  given  time,  the  vendor, 

D.  Bank  of  Columbia,  9   VVheat.  591.    See  giving  the  purchaser  notice,  may  sell,  and 

Also  The  FarBgon,  Ware,  333  j  Ungier  v.  ^arge  him  with  the  difference ;  and  tha 

Jennings,   1  Camp.  505,   n. ;    Barhei  v.  broker,  acting  under  the  anthority,   buya 

Brace,  3  Conn.  9 ;  Stewart  e.  Aberdein,  4  at  auch  market  in   his  own  name ;  such 


M.  &  W.  311 ;  M'Gregur  i:  Im.  Co.  of  broker,  if  compelled  to  pay  a  differenc« 
Pa  1  Wash.  C.  C.  39 ;  'IVott  d.  Wood,  1  on  the  shares  throngh  neglect  of  his  piin* 
GaUis.  443  1  Cope  v.    Dudd,   13  Pa.  37  ;    cipal  to  supply  funds,  majr  bub  the  prin- 


Cutter  V.    Powell,  6  T.   R.  330:  RaiU  v.     ci  pal  for  money  paid  to  his  use.     Audit 
Hitcbell,  4  Camp.  146. —  Where  bills  or    is  not  necessary,  in  such  action,  to  show 


e  made  payable  at  certain  bank«,  that  the  principal  knew  of  the  custom. 
itD)  HI  ue  precnmed  that  the  parties  iQt«nd  See  Bajliffe  d.  Bntterworth,  I  Kxch. 
tbM  demand  shall  be  made  and  notice  435;  Sutton  e.  Tatbam,  10  A,  £  E.  37; 
given  according  to  the  osages  of  soch  Mitchell  v.  Newhall,  15  M.  &  W.  306; 
bonk*,  althoagh  the  general  rules  of  <he  Moon  v.  Guardians  of  Whitney  Union,  3 
law-merchant  may  be  superseded  thereby.  Bing.  N.  C.  SI4;  Stewart  c.  Aberdeia,  4 
Thus,  by  the  usage  of  the  banks  of  the  M.  &  W.  311.  And  oral  evidence  haa 
city  of  Washington,  four  days'  grace  may  been  admitted  to  show  that,  according  to 
be  allowed.  IJemand  mode  and  notice  mercantile  usage,  a  written  contract  to 
siven  in  accordance  with  ench  usage  will  deliver  SO  tons  ''  be»t  ualm  oil,"  with 
be  binding  on  tlie  indoner,  even  when  inferior  oil  if  any  at  a  loir  ailowance,  ia 
ignorant  of  the  nsage.  Mills  v.  Bank  of  satiifled  if  the  oil  delivered  contains  ft 
Cnit«d  States,  11  wheat.  431.  See  also  labstantial  poniao  of  "be:>t"oiL  Lucas 
Renner  e.  Bonk  of  Columbia,  9  Wheat,  v,  Bristow,  96  Eng.  C.  L.  907. 
S81 ;  Bank  of  Washington  n.  Triplet,  1  (A]  Thus,  in  the  case  of  Smith  n.  WII- 
Pet.  25;  Adams  v.  Otterback,  15  How.  son,  3  B.  &  Ad.  736,  wtiere  the  lessee  of 
539;  Chicopee  Bonk  p.  Eager,  9  Met.  583;  a  rabbit-warren  covenanted  to  leave  on 
Planters  Bank  b.  Markham,  5  liow.  Miss,  the  warren  10.000  rabbits,  the  lessor  pay- 
397;  Uncolnand  KennebecBank  D.  Paj^  ing  for  them  i^60  per  thousand,  it  was 
9  Mass.  155;  Bank  of  Columbia  r,  Fitz-  h^d,  that  parol  evidence  was  admissible 
hurh.  1  Harris  &  G.  339;  Blanchord  v.  to  show,  that  by  the  contomof  the  coQn- 
HiUiard,  II  Mass.  85.  In  the  case  of  The  try  where  the  lease  was  made,  the  word 
Bridgeport  Bank  r.  Dyer,  19  Conn.  136,  tioutand,  as  applied  to  rabbits,  denoted 
the  Bridgeport  Bonk  on  Monday,  the  Ist  one  hundrtd  doan,  or  lirtlie  hundred.  In 
of  Jane,  cashed  for  D  a  check  drawn  on  Hinton  t.  Locke,  S  Hill.  437,  Bnnimn,  J., 
the  Manhattan  Co.  in  New  York  dty.  said,  that  he  sbould  hare  great  difficulty 
On  Thnrsdav  the  4lh,  in  accordance  in  Hubscribing  to  this  case,  on  the  ground 
with  the  established  u.<uge  of  the  Bridge-  that  the  custom  sought  to  be  iacorporated 
port  Bank,  it  was  sent  by  the  captain  of  into  the  contract  was  "a  plain  contradic- 
a  steamboat  to  New  York.  In  an  action  tion  of  the  express  contract  of  the  par- 
brought  by  the  Bridgeport  Bank  against  ties.".  But  the  lunge  admitted  in  Hiuton 
D,  as  indorser  of  such  check,  it  was  heid,  e.  Locke,  and  sanctioned  by  Brouaoa,  J., 
that  such  usage  was  snfflcieat  evidence  seems  to  be  nearly  in  equal  oppoiition  to 
of  an  a;,'reeinent  between  the  potties  not  the  terms  of  the  contract  affected  by  it. 
to  insist  upon  the  mle  of  law  regarding  The  defendant,  in  that  case,  had  proTniied 
the  transmission  of  checks.  See  also  to  pay  the  plaintiff,  who  was  a  carpenter, 
Kilgoie  0.  BnlUey,   U  Conn.  363;  and  twelvathilungs/ierday  for  every  man  em- 
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This  influence  of  custom  was  first  admitted  in  reference  to 
mercantile  contracts.  And  indeed  almost  the  whole  of  the  law- 
merchant,  if  it  has  not  grown  out  of  custom  sanctioned  by  courts 
and  thus  made  law,  has  been  very  greatly  modified  in  that  way. 
For  illustration  of  this,  we  may  refer  to  the  law  of  bills  and 
notes,  insurance,  and  contracts  of  shipping  generally.  And 
although  doubts  have  been  expressed  whether  it  was  wise 

•  540   *  or  safe  to  permit  express  contracts  to  be  controlled,  or,  if 

not  controlled,  affected  by  custom  in  the  degree  in  which 
it  seems  now  to  be  established  that  they  may  be ;  (i)  this  opera- 
tion of  custom  is  now  fixed  by  law,  and  extended  to  a  vest  variety 
of  contracts;  and  indeed  to  all  to  which  its  privileges  properly 
apply.  And  qualified  and  guarded  as  it  is,  it  seems  to  be  no 
more  than  reasonable.  In  fact,  it  may  be  doubted  whether  a 
large  portion  of  the  common  law  of  England  and  of  this  country 
rests  upon  any  other  basis  than  that  of  custom.  The  theory  has 
been  held,  that  the  actual  foundation  of  most  ancient  usages  was 
statute  law,  which  the  lapse  of  time  has  hidden  out  of  sight. 
This  is  not  very  probable  as  a  fact  The  common  law  is  every 
day  adopting  as  rules  and  principles  the  mere  usages  of  the  com* 
munity  or  of  those  classes  of  the  community  who  are  most  con- 


•huw,  that  by  a  unireraal   Oeage  among     Traenian  v.  Tx)der,  1!  A.  &  I.    ,  __.  . 

carpenCers,  ten  hoare'  labor  coD>cttat«d  a  Hatton  d,  Warren,  I   M,  &  W.  466.    In 

dai/'i  vork.     So  tliat  the  plaintiff  wna  eati-  Rogen  d.  Mechanics  Inn.  Co.  1  Rttiry,  603, 

tied  to  charge  one  and  one  foarth  day,  for  608,  Mr.  JnMice  Storii  uses  the  folfoiriiig 

eierj  twenty-foni  houta  within  which  the  language  :  "  I   own   ntTBelf  no  frieod  tr 


n  worked  twelve  houn  and  one  half,    the  inditrriminate  admission  of  evidence 
'  ~     '  Uiage  caD  never  be  let    of  supposed  nsacaa  and  custoniB  in  a  pe- 
rt uf  the  contract ;  but    cnltar  trade  and  business,  and  of  the  nn- 


andmr  o*  w  .    

0  exclude  the  inference,  the  parties  are  which  haa  twen  in  former  times  «o  freel/ 
always  preSQined  to  contract  in  reference  resorted  to ;  but  which  is  now  unbjected 
to  the  usage  or  custom  which  prevails  in  bj  our  courts  to  more  exact  and  well-de- 
the  pnrticnlar  trade  or  buoiness  to  which  fined  restrictious.  Sucheiidence  ii  oiFten, 
the  contract  velates ;  and  the  usage  is  ad-  very  often,  of  a  loose  and  indetenDioate 
miwible  for  the  (jurpuse  of  ascertaining  nntnre,  founded  apon  verj  vagne  and  im- 
witb  greater  certainty  what  was  intended  perfect  notions  of  the  subject ;  and  there- 
by the  parties.  The  evidence  often  serves  fore  it  should,  as  I  think,  be  admitud 
to  explain  or  give  the  true  meaaing  of  with  a  caations  reluctance  and  scmpn- 
some  word  or  phrase  of  doubtful  import.  Ions  jealousv,  aa  it  may  shift  the  whole 
or  which  may  be  uaderetood  in  more  than  grounds  of  the  ordinary  interpretation  of 
one  sense,  according  to  the  sabjecC-mattBT  policies  of  insurance  and  othni  contracts." 
to  which  it  is  applied.  Now  here,  the  Hee  also  remarks  of  the  same  lenmed 
plaintiff  was  to  be  paid  for  his  workmen  judge,  in  the  Schooner  Keeside.  S  Sum- 
Bt  the  rate  of  twelve  shillings  per  day ;  ner,  967 ;  Hone  r.  Mutual  Safety  Ins.  Ca 
hnt  the  partice  have  not  told  ns  by  their  1  Sandf.  137  ;  per  Titghmm,  C.  J.,  in 
contract  what  they  meant  bv  a  day's  Stoever  v.  Whitman,  6  Binu,  419;  pet 
work.  It  has  not  been  pretended  that  it  Gibton,  C.  J.,  in  Snowden  e.  Warder,  3 
necessarily  means  the  labor  ot  tireuty-  Rawle,  101 ;  Bolton  i:.  Colder,  1  Watia, 
four  hoars.  Konr  much,  then,  does  it  963. 
mean  t  Evidence  of  the  usage  or  custom 
WM  let  in  to  answer  that  question." 
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versant  with  the  matters  to  which  these  rules  relate ;  and  it  is 
certain  that  a  Urge  proportion  of  the  existing  law  first  acquired 
force  in  this  way.  At  all  events,  even  as  to  all  law,  whether 
common  or  statute,  that  rule  must  be  admitted  which  is  as  sound 
as  it  is  ancient,  and  which  Lord  Coke  emphatically  declares ; 
opHmus  ijiUrprcB  legum  consuetudo.(j) 

It  is  obvious  that  the  word  "  custom"  is  iised  in  many  senses, 
or  rather  that  it  embraces  very  many  different  degrees  of  the 
same  meaning.  By  it  may  be  understood,  either  that  ancient 
and  universal,  and  perfectly  established  custom,  which  is  in  fact 
law ;  or  only  a  manner  of  doing  some  particular  thing,  in  a  small 
neighborhood,  or  by  a  small  class  of  men,  for  a  few  years;  or 
any  measure  of  the  same  kind  of  meaning  within  these 
two  *  extremes.  Nor  is  it  material  what  the  custom  is  in  *  541 
this  respect,  provided  it  falls  within  the  reason  of  the  rule 
which  makes  it  a  part  of  the  contract  And  it  comes  witbin  this 
reason  only  when  it  is  so  far  established,  and  so  far  known  to  the 
parties,  that  it  must  be  supposed  that  their  contract  was  made 
in  reference  to  it  For  this  purpose,  the  custom  must  be  estab* 
lished  and  not  casual,  uniform  and  not  varying,  general  and 
nob  personal,  and   known'  to   the  ■  parties,  {k) '     But  the   degree 

.  2  Init.  18.  time.    Barton  i:  McKelwaj.  3  N.  J.  165. 

)  Umge  or  caetom   mnit  be  ttlab-  See  also  DoTchestei  and  M[1toD  Bank  a. 

1.  Thorn  cDBtoins  which  can  he  in-  New  Enf^laod  Bank,  1  Cuh.  I TT ;  Ta;- 
coiporated  into  cootracta.  on  the  ground  lor  v.  Bngge,  2  C.  &  P.  G2.'J.  But  see 
that  the  parties  mniit  have  contracted  in  RoberUon  v.  Jackson,  2  C.  B.  H2 ;  Sin- 
reference  to  them,  differ  from  the  local  gietoa  b.  Milliard,  1  Strob.  303 1  Lewii 
costonu  of  the  common  law  in  the  leuKth  ".  Marahall,  7  Man.  &  G.  '39  ;  Hayward 
of  time  they  most  hsTe  exiated  to  be  u.  Middleton,  3  McCord,  131;  Happ  e. 
Tklid.  "The  tme  tert  of  a  commercial  Palmer,  3  WatCs,  176.  —  Vet^  moat  be 
usage  is  its  havini;  existed  s  anfflcienC  Hnifimn,  It  mnst  conitantty  be  observed 
length  ol  time  to  have  become  generally  in  the  same  manner.  Id  Wood  d.  Wood, 
known,  and  to  warrant  a  presumption  1  C,  &  P.  59,  a  usage  was  attemptod  to 
that  contracts  are  made  in  reference  to  be  shown  relatire  to  the  return  of  cloths 
it."  Per  Curiam,  in  Smith  v,  Wright,  1  sent  for  iospectiOD.  Some  of  the  wit- 
Caines.  43.  In  Noble  o.  Kenaoway,  3  aessee  epoke  of  three  days  as  the  time 
Dong.  510,  where  the  nssge  established  within  which  the  hover  waa  to  say  whetb- 
by  evidence  had  exisleil  for  three  yean,  er   he  wonld   hny  tbem   ur  nut;    others 

So. 

orporated  nnlform,  and  that  the  usoKe  proved  was 
into  a  contract,  although  the  trade  in  not  go.  The  jury  found  accordingly. 
■nch  trees  haa  existed  only  for  a  short     The  usage  must  not  be  Soctnating  and 

'  A  cnstom  in  a  particular  market  that  abroker  who  has  purchuedand  is  purchasing 
goods  of  a  particnlar  kind,  in  his  own  name,  may  take  portions  of  those  goods  and  sap- 
ply  them  to  principals,  who  hare  employed  him  in  his  character  of  broker  to  buy  such 
goods  for  them,  is  one  of  a  pecnliar  nature,  and  cannot  be  supported,  as  against  a  prin- 
dpal  not  proved  to  have  been  acquainted  with  it  when  he  gave  his  order ;  and  the  mere 
met  of  employing  a  broker  to  execnte  a  commission  u  a  broker,  in  a  market  where 
aach  a  nsase  prevaihi,  will  not  make  the  principal  liable  under  it.  Kobinson  u.  Uot 
lett.  L.  R.  7H.  L.  803.  — X. 
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'  542  in  which  *  these  characteristics  must  belong  to  the  cnn- 
torn,  vill  depend  in  each  case  upon  its  peculiar  circum- 
stances. Suppose  a  contract  to  be  entered  into  for  the  making  of 
an  article  which  has  not  been  made  until  within  a  dozeo  years, 
and  only  by  a  dozen  persons.  -  Words  are  used  in  this  contract, 
and  their  meaning  is  uncertain  ;  but  it  is  proved  that  these  words 
have  been  used  and  understood  in  reference  to  this  article, 
always,  by  all  who  have  ever  made  it,  in  one  way,  and  that  both 
parties  to  the  contract  knew  this ;  titen  this  custom  will  be  per- 
mitted to  explain  and  interpret  the  words  of  the  parties.  But  if 
the  article  had  been  made  a  hundred  years,  in  many  countries, 
and  by  multitudes  of  persons,  the  same  evidence  of  this  use  of 
the  words,  by  a  dozen  persons  for  a  dozen  years,  might  not  be 
sufBcient  to  give  to  this  practice  all  the  force  of  custom.  Other 
facts  must  be  considered ;  as  how  far  the  meaning  sought  to  be 
put  on  the  words  departs  from  their  common  meaning  as  given  by 
the  dictionary,  or  by  general  use,  and  whether  other  makers  of- 
this  article  used  these  words  in  various  senses,  or  used  other 
words  to  express  the  alleged  meaning.  Because  the  main-ques- 
tion is  always  this :  Can  it  be  said  that  both  parties  mtal  have 
used  these  words  in  this  sense,  -and  that*  each  party  had  good  rea- 
son  to  believe  that  the  other  party  eo  understood  them  I 

Nor  is  it  necessary  that  the  word  sought  to  be  interpreted  by 
custom  should  be,  of  itself,  ambiguoun.  (/)      For  not  only  will 

dependent     Q)>on     price.      Lawrence    v.  in  the  lenw  of  being  cobflDed  to  a  putica- 

M  GregoT,  Wright,  193.    The  obserTanre  lar  port  or  place,  and  yet  general  in  ref- 

of   the  niage   must    not   be    ocuuionaL  erence  to    the   persona   engaged    in  the 

The  Parason,  Ware,  333;    KushEurtli  d.  trade  in  qneation.    Baxter  r.  I.eland.  1 

H*lfleld.  f  Eart,  aw.     See  aUo  Trutt  v.  Blatchf.  C.  C.  safl.     Where  a  nuage  be- 

Wuod,  1  GftUis.  443 ;    Martin  v.  Delaware  tween  ineurera  and  insared  is  offered  in 

Ins.   Co.   9   Wash.   C.   C.   354 :   Kapp  v.  evidence,  it  must  he  the  niiage  of  the  porl 

Palmer,  S  Watt.,    178.      -'--•-■-  f-'- -    ~«       „         >" 

ecumpaniei 

Cope  B.  Dodd,  13  Pa.  3a ;  mage  must  be  ginr.ral  aa  oppoeod  to  piii-' 

United  Stales  v.  Buchanau,  B   How.  83,  liaJ,  or  personal.     Where  it  has  reference 

103.  —  Usage  miut  be  gfieral.     In  order  to  the  commercial  meaning  of  a  word,  ur 

that  a  enatom  may  be   incorporated  into  to  a  nsage  of   trade  proper,  that  ia,  to  a 

an  agreement,  by  force  of  iU  existence,  particular  manner  of   duine    a  thing,  it 

it  must  be  shown  to  be  so  general,  that  a  mnat  be  general  among  alt  those   mer- 

presomption  of   knowledge   on  the   part  chants,  in  the  same   conntry,  by  whom 

of   the  partien  ariaea.      It  most  be  yen-  the  word  is  need,  or  who  are  engaged  in 

era/  as  opposed  to  loral,  for  local  usages  the  trade  in  question.    Martin   b.  Dela- 

cannot  be  brought  in  to  affect  the  con-  ware  Ins.  Co.  2  Waah.  C.  C.  254 ;  TroU 

Btmction   of    written    inntinments,  nnlesa  o.  Wood,  I   Gallia  443 :  Macv  v.  Whaling 

the  knowledge   uf    the   parties   is   found.  Ins.  Co.  3  Met.  354,  3G5 ;  Wood  c.  Wood, 

Barttett  p.  I'entland,  10  B.  &  C.  TGO,  7T0;  t  C.  &  P.  59.     See  also,  as  to  the  neces- 

Oabay  v.  Lloyd,  3  id.  793 ;   Scott  k.  It-  sity  that  evidence  to  eetablish  usage  mnat 

ving,  I  B.  &  Ad.  605 ;   Stevens  t>.  ReeTes,  be  definite  and  certain,  Uelncks  v.  ford, 

9  Pick.  198;   Clayton  b.  Gregson,  5  A.  &  S3  How.  49. 

E.  303.    A  uaage,  howerer,  may  be  local  {1}  Bee  ante,  p.  '539,  a.  (A).    Whan 
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custom  explain  an  ambiguity,  but  will  change  the  sense  of  a 
word  from  one  which  it^bears  almost  universally,  to  another 
which  is  entirely  different  Thus,  words  of  number  are  of  all 
others  least  ambiguous ;  but,  as  we  have  seen,  custom  will 
'interpret  one  thousand  to  mean  one  hundred  dozen,  or  *54.3 
twelve  hundred,  (m)  And  so  usage  has  been  permitted  to 
show,  that  the  word  "  bale*  means,  in  a  certain  trade,  not  an 
ordinary  bale,  but  a  package  of  a  peculiar  description,  (n) 

Custom  and  usage  are  very  often  spoken  of  as  if  they  were  the 
same  thing.  But  this  is  a  mistake.  Custom  is  the  thing  to  be 
proved,  and  usage  is  the  evidence  of  the  custom,  (o)  Whether  a 
custom  exists  is  a  question  of  fact  (p) '    But  in  the  proof  of  thla 

woidi  or  ckiUM  Me  donUfal  in  their  £  O.  T39,  evideDCB  was  offered  to  show 
18  "cttTgo"  and  "freij^bt" 
gillereil  to  comprise  steerage 

meaning.     1  Dner  on  Ins.  S54.     Where  passengers  BDd  the  net  profit  arisiiig  from 

roods  on  bcnrd  a  vessel  are  insmod  "  outil  their  paraage-muue/.     Tmilal,  C.  J.,  said  i 

discharged  and  safely  landed,"  a  resort  to  "  The  charaiMr  and  dewriptioo  of  evi- 

Dsage  seems  neces>«ry  to  fix  the  mean-  dence  admissible  for  that  parpoM,  iii  tlie 

ing  of  the  clause  "  antil  discharged  Hud  fact  of  a  general  usage  and  practice  pre- 

safely  tauded,"  the  raode  of  dischnrge  be-  railing  in   the  ^rticutar  trnde  or  bosi- 

ing  depenjleot  upon  the  iuubI  coane  of  nesH,   uot   the    judgment   or  opinion  of 

the    trade,   and    hence    itlighteF   evidence  the    witnewes;  for  the    coutmct    may  be 

will  be  required.     Nohle  c.  KeniioWHy,  3  safely  and  correctly  interpreted  with  refer- 

Doug.  510.    Snch  is  also  the  case  wbere  ence  to  the  fact  of  asage;  as  it  may  be 

tbe  luage  of  the  port  of  departure  is  fol-  prexttmed  that  Mch  fact  is  linown  to  tlie 

lowed  in  taking  in  the  cargo  of  a  ship,  contracting  parties,  and  that  they  con- 

KingstOQ  p.  Knibba,  1  Camp.  308,  n.    See  tract    in    conformity    thereto.    Bnt   the 

also  Barton  e.   McKetway,  S   N.  J.   16&.  judgment    or   opinion   of    the   witnesses 

This  was  an  action  on  a  contract  to  deliver  called,  affordn  no  safe  guide  for  interpre- 

a  number  of   nonii  mallicaalii  trees,  of  tatiun.  as  snch  judgment   or  opinion  is 

"  not  Ism  than  one  foot  high."    It  jnahtid,  confined  to  their  own  knowledge."    "The 

that  it  might  be  shown,  Chat  by  the  uni-  cuiftom  of  merchants  or  mercantile  os^e 

rereal  uFage  and  cnatom  of  all  dealers  in  does  not  depend  upon  the  private  opm- 

that    anicVe,   the    length   was    measured  ions  of  merchants  as  to  what  the  law  is, 

(0  the  Cop  of  the  ripe  wood,  rejecting  the  or  even  upon  their  opinions  publicly  ex- 

greep  immature  top.     See  also  Moxon  v.  pressed,  —  bat  apon  their  ocd.      I'ertfo^ 

Atkins,   3    Camp.    200;     Borrowman    r.  uwM,  Ch.,  in  Allen  r.  Merchants  Bank, 

Drayton,  3  Ex.  J).  IS ;   Ireland  d.  Living-  S2  Wend.  2-22.    See  Kdie  r.  Knst  India 

ston,  r..  H.  IQ.  B.  33;  S  Q.  B  516;  S  H.  Co.  3  Burr.  ISSS;  Svers  i-.  Bridge,  Doug. 

L.  39S.  527,  530,  Crotis  B.  Marghall,  7  V.  S.  P. 

in)  See  antt,  p.  •639,  n.  (*).  597  ;  Winthrop  v.  Union  Ina.  Co  2  Wash. 

(b)   Gorrissen  u.  Perrin,  3  C.  B.  (n.  I.)  C.  C.  7;   Rogers  p.  Mechanics  Ins.  Co.  I 

«SI.    See  also  Jones  d.  Clarke,  2  H.  &  N.  Story,  603.  607.    Although  a  witness  Ces- 

735.  tifles  generaliy  to  the  fact  of  the  usage, 

(a)  Per  Baglen,  J.,  in  Keftd  c.  Rann,  ret  if  he  is  unable  to  state  a  paiticuUr 

10  B.  ft  C.  MO.  instance  of  the  obserraikce  of  the  usage, 

(pi  The  costora   must  be  established  his    evidence    should    be    riijecCed.     Per 

1^  the  evidence  of  witnesses  who  speak  Lord  Mantfield,  in  Syers  d.  Bridge,  Dong. 


I  Jones  V.  Roey,  12B  Mass.  5B5,  decided  that  a  usage  may  be  established  by  tbe 
testimony  of  one  witness,  Gtaii,  C.  J.  "  There  can  be  no  doubt,  at  the  present  day, 
that  the  circumstance  that  but  one  witness  testilles  to  a  usage  is  important  only  as 
bearing  upon  the  credibility  and  sntiltnctoriness  of  his  testimony  in  pomt  of  fact,  and 
does  Qot  affect  ita  competency  or  its  tnffideucy  as  matter  of  law." — K. 
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fftct  queatioQS  of  law  of  two  kinds  may  arise.  One,  whethei  the 
evldeDce  ie  admissible,  whivh  is  to  be  settled  by  the  common 
principles  of  the  law  of  evidence.  The  other,  whether  the  facta 
stated  are  legally  fiufficient  to  prove  a  custom.  If  one  man  tes- 
tified that  he  had  done  a  certain  thing  once,  and  had  heard  that 
his  neighbor  had  done  it  once,  this  evidence  would  not  be  given 
to  the  jury  for  them  to  draw  from  it  the  inference  of  custom  if 
they  saw  fit,  because  it  would  be  legally  insufficient  But  if 
many  men  testified  to  a  uniforoi  usage  within  their  knowledge, 
and  were  uncontradicted,  the  court  would  say  whether  this  usage 

was  sufficient  iu  quantity  and  quality  to  establish  a 
*544   custom,  and  if  they  deemed  it  to  be  so,   'would  instruct 

the  jury,  that,  if  they  believed  the  witnesses,  the  custom 
was  proved.  The  cases  ou  this  subject  are  numerous.  But  no 
definite  rule  as  to  the  proof  of  custom  can  be  drawn  from  them 
other  than  that  derivable  from  the  reason  on  which  the  1^1 
operation  of  custom  rests ;  namely,  that  the  parties  must  be  sup- 
posed to  have  contracted  with  reference  to  it. 

As  a  general  rule,  the  kuowledge  of  a  custom  must  be  brought 
home  to  a  party  who  is  to  be  affected  by  it  But  if  it  be  shown 
that  the  custom  is  ancient,  very' general  and  well  known,  it  will 
often  be  a  presumption  of  law  that  the  party  had  knowledge  of 
it;  (q)  although,  if  the  custom  appeared  to  be -more  recent  and 
less  generally  known,  it  might  be  necessary  to  establish  by  inde- 
pendent proof   the   knowledge  of   this  custom  by  the   party,  (r) 

partit^lar  iDBtances   in  which   a  Mrtsin  parties  imed  th«  temui  ■rcording  M  nirh 

mesaiiig  hw  been  Riven  to  rertBin  words,  cudtom,  but  wa»  oiily  evidence  fnun  which 

or  a  certain  rnnrxe  foUnwed,  are  of   no  1  jurv  might  draw  that  concliwion.    Lil- 

■vail  in  eBtablighiHg  a  castom,  wheo  nn-  t'rdaU,  J.,  said :  "  If  the  arbitnitor   had 

accompanied    b;   evidence  direct   lo   the  foUuwed   the   words  of    the   order,  and 

fact  tit  usage.    Cope  v.  ihxld,  13  Pa.  33i  found   that  the  word  'level'   (which  is 

I>nTall  D.  liarmera  Bank  of  Marjlaud,  9  capable   of   many    diftepent    mesninK''}< 

Gill«t  J.31.  meant,  'according  to  the  cnstom  and  nn- 

[q)  Where  a  custom   is  found  to  lie  deratandiaK  of  miners'  so  and  so,  joilf;- 

f^neial  and   notoriouB,  and   to  have  the  nient    might    have    been   fi^ven   for  the 

other  requisites  of  a  valid  custom,  it  is  a  defendant ;  there  woald  have  been  a  result 

conclusion  of  law  that  the  parties  most  in  law  in  hia  favor.    Bnt  the  fliidini;  is 

have   contracted    with    reference    to    it,  limited  to  a  particular  diftrict;   whieh  iii 

and  their  knowledge  is  conclosively  pre-  as  mnch  as  to  say  tliat  the  word  which 

somed.    In  Clayton  v.  Gregson,  9  A.  A  has  a  particular  signitlcation  in  thia  dis- 

E.  30i,  au  arbitrator  found,  that  accord-  trict  mav  mean  dif^rently  in  others;  and 

ing   to  the   custom    and    nnderstanding  if  that  be  to,  it  cannot  follow  as  an  tnfer- 

of^mioers  thronghont  a  certain  district,  ence  of  law,  that  in  the  present  contract 

the  word*  "  level."  "  deeper  than."   and  it  was  used  in  the  sense  pointed  ont.     It 

''below,"in  alease.  had  certain  meaninf^,  ought  therefore  to  be  shown,  as  a  mat- 

whicll  were  in  favor  of  one  of  the  parties  (er  of  fact,  that  the  parties  ho  used  it.'' 

to  the  suit.    Some  of  the  parties  to  the  !<ee  also  Stevens  u.  Reeve*.  9  Pick.  I9S; 

lease   did    not    live  within    the  district.  Hinton  v.  Locke.  S  Hill,  439 ;  llesbler  v. 

Held,  that   the   existence  of  the  custom  Beers,  33    111.   SS.      But  see  Wiesor  v. 

•ttted.  within  such  dixtrict.  did  nut  raise  Dillaway,  4  Met.  S3I. 

kcondusion  of  law  that  the  covenautiug  (ij  Clayton  e.  Qregson,  B  A.  &  ^.309; 
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And  one  of  the  most  common  grounds  for  inferring  knowledge  in 
tte  parties,  ie  the  fact  of'  their  previous  similar  dealings  with 
each  other,  (s)  The  custom  might  be  so  perfectly  ascer- 
tained and  "universal,  that  the  party's  actual  ignorance  *545 
could  not  be  given  in  proof,  nor  assist  him  in  resisting  a 
custom.  If  one  sold  goods,  and  the  buyer,  being  sued  for  the 
price,  defended  on  the  ground  of  a  cuBtom  of  three  months' 
credit,  the  jury  might  be  instructed  that  the  defence  was  not 
made  out,  unless  they  could  not  only  infer  from  the  evidence  the 
existence  of  the  custom,  but  a  knowledge  of  it  by  the  plaintiff. 
But  if  the  buyer  had  given  a  negotiable  note  at  three  months,  no 
ignorance  of  the  seller  would  enable  him  to  demand  payment 
without  grace,  even  where  the  days  of  grace  were  not  given  by 
statute.  In  such  a  case,  the  reason  of  the  law  of  custom  —  that 
the  parties  contracted  with  reference  to  it  —  seems  to  be  lost 
sight  of.  But  in  fact  the  custom  in  such  a  case  has  the  force  of 
law;(^)  an  ignorance  of  which  cannot  be  supposed,  and,  if  it  be 
pioved,  it  neither  excuses  any  one  nor  enlai^es  his  rights. 

So  custom  can  be  proved,  or  permitted  to  influence  the  coa- 
stiuction  of  a  contract,  or  vary  the  rights  of  parties,  if  the  cus- 
tom itself  be  illegal.  For  this  would  be  to  permit  parties  to 
break  the  law  because  others  had  broken  it ;  and  then  to  found  ' 
their  rights  upon  their  own  wrong-doing,  (u) 

Neither  would  courts  sanction  a  custom,  by  permitting  its 
operation  upon  the  rights  of  parties,  which  was  in  itself  wholly 
unreasonable,  (v)     In   relation   to   a    law   properly   enacted   this 

Srott  V.  IrviDK.  I  B.  &  Ad.  SOS;  Sterens  on  »  credit  ot  six  raontlui.    71i«  viitten 

n.  KeevM,  9  l^ck.  198;  Stewart  v,  Aber  contract    was   silent    ap<ni    the   HnbjecC. 

dein,  4  M.  &  W.  Sll ;  Goodnow  d.  Par*  Previoas  dealicga  of  paxdes  are  admiwi- 

«0D«.  3S  Vt.  46.  ble,  to  give  a  mure   extended  Ilea  than 

(<)  Ab   that   one  of   the   parties  was  that  given  hv  the  common   law,     Kush- 

accnatomed  toeffect  inBoranceat  aeertain  Forth  u.  Hadfield,  7  Kaet,  334.     S«e  Ijor- 

pl»i«  or  with  a  certUD  companv,     Gahay  ing  b.  Gnniey,  5  Pick.  15. 
D.Lloyd.S   B.&C.793;   Bartlett  r  Pent-  (/)  It  may,  however,  be  mperseded  by 

land,  10  B.  &  C.  'GO:  Palmer  v.  Black-  a   cnitom    allowing    four    davs'    grac«. 

bam,  1  Biug,  61.     Or  that   partisH  were  Mills  -  i>.    Bank    of     L'nited     States,    II 

accDBtomed  to  trajisact  buaineu  at  a  cer-  Wheat.  431  ;  Cookenderfer  u.  Preston,  4 

tain  bank.    Bridgeport  Bank  a.  Dyer,  19  How.  317. 

Conn.  136.    Or  that  the  parties  reside  at         (u)  See   I   Duer    on    Tdb.   S7a.    Also 

the  pUce  where  the  naase  exisU.     Bsrt-  Wallace  c  Foucbe,  37  Mies.  366. 
lett  D.  Pentland,   10  B.  &  C.  760;  Clay-         (>■)  A  Di<age  among  the  owners  of  ves- 

ton  D.  Gregson,  S  A.  4  F,.  303 ;  Sleveoa  r.  seU  ai  particular  porta,  to  pav  bills  drawn 

Reeves.  9   Pick.   198.     Evidence  ra»y  be  by  maatera  for  supplien  fnriiisbed  to  their 

given  of  former  traneactionB  between  the  vewels  in  foreign  ports,  cannot  bind  them 

Bame  parties  for  the  parpoae  of  explain-  as  ncoeptors  of  snch  bills,    "  A  naage,  to 

int;  the  meaning  of  the  terms  nseri  in  a  be  legal,  mast  be   reasonable  as  well  aa 

written  contract.     Itourae   r.  GatliS,  11  convenient  ;  and  that  usage  cannot  be  rea- 

Clark  &  F.  4S,  70.    But  sne  Ford  i>.  Yates,  sonable  which  pnts  at  hazard  the  property 

a   Man.  &.  G.   549,  where   evidence  was  of  the  owners  at    the    plenHure  of  the 

!  deal-  master,  by   making  them   responsible  as 

e  sold  acceptors  on    bills    drawn   br   him,  and 
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*  546    *  inqairy  cannot  be  made  in  a  country  where  the  judicial 

and  the  legislative  powers  are  properly  separated.  But 
in  reference  to  custom,  which  is  a  quasi  law,  and  has  often  the 
effect  of  law,  but  has  not  its  obligatory  power  over  the  court,  the 
character  of  the  custom  will  be  considered;  and  if  it  be  alto- 
gether foolish,  or  mischievous,  the  court  will  not. regard  it;  and 
if  a  contract  exist  which  only  such  a  custom  can  give  effect  to, 
the  contract  itself  will  be  declared  void. 

Ijaetly,  it  must  be  remembered  that  no  custom,  however  uni- 
versal, or  old,  or  known,  unless  it  has  actually  passed  into  law, 
has  any  force  over  parties  gainst  their  will.  Hence,  in  the  ioter- 
pretation  of  contracts,  it  is  an  established  rule,  that  no  custom 
can  be  admitted  which  the  parties  have  seen  fit  expressly  to  ex- 
clude, (mj)  Thus,  to  refer  again  to  the  custom  of  allowing  grace 
on  bills  and  notes  on  time,  there  is  no  doubt  that  the  parties  may 
agree  to  waif  e  this ;  and  even  the  statutes  which  have  made  this 
custom  law  permit  this  waiver.  And  not  only  is  a  custom  inad- 
missible which  the  parties  have  expressly  excluded,  but  it  is 
equally  so  if  the  parties  have  excluded  it  by  a  necessary  implica- 
tion ;  as  by  providing  that  the  thing  which  the  custom  affects 
shall  be  done  in  a  different  way.  For  a  custom  can  no  more  be  . 
'  set  up  against  the  clear  intention  of  the  parties  than  against  their 
express  agreement ;  and  no  usage  can  be  incorporated  into  a  con- 
tract, which  is  inconsistent  with  the  terms  of  the  contract,  (x) 

which  hBTs  been   negotiated  od  the  ai-  was  left  to  the  jar/  b/  Ixrd  Etdon,  in 

Bnmption  that  the  faiids  were  nMded  fur  Oneiei  t>.  Jenuingd.  I  Camp  bO^.  note  (nj. 

■appUesor  repairs;  and  do  evil  can  Him  (id)  Knoxe.  The  Niaett«,  CTabbe,534. 

from  rejectioR  bqcH  a  usage."    Per  H'lb-  S«e  infni,  a.  {z). 

hard,  J.,  in  Bonea  v.  Stuililard,  10  Met.  (i-j  In  the  rane  of  the  echonner  Respite, 

375.    So  a  DM^B  amuDg    plaiterera,   tu  2  Sumner,  SGT,  it  wan  attempted  to  larv 

charge  half  the  Biie  of  the  wuidowi  at  the  the  commou  bill  u[  lading,  hy  wliich  gixxfa 

price  agreed  ou  for  work  anil  materiala,  is  were  Co  tie  delivered   in  good  order  and 

ail reaaona Ilia  and  void.    Jordan  v.  Mere-  condition,  llie  dam/er  of  tkt  $rat  onlt/  ex- 

dith,  3  Yeatea,  SIS.     See  also  Thomas  i'.  eepletl,  by  eatabtisliing  a  riutom.  that  the 

Oravea,  1  Count.  K.  308;  Spear  v.  Newell,  awnera  of    pocket   vuHselK    between    New 

cited   in   Barton    b.    ISiin,    33    Vt.   IS9;  York  and  Bosloii   sliunld   be  lialile  onl;r 

Bryanl  v.  Commonwealth  Ine.  Co.  6  Fick.  fur  dniuage  to  goods  occasioned  liv  their 

131 .     For  instance*  in  which  nsagea  have  own  rieglett.  Bat,  per  S'ari/,  J  ,  "  The  true 

been  held  reasonable,  see  Clark  i\  Baker,  and  appropriate  offiie  of  a  oaag^  or  custom 

It  Met.  186;  Thoinaa  u  O'Hara,  1  Const  is.  to  interpret  the  otherwise  indeterniin- 

R.  303,   Williams   e.    Gilman,   3  Greeol.  atp  intentions  of  parties,  and  to  iiscertaia 

S76,   itriilgeport  Bank  u.  Dyer.  19  CotiD.  the  nntnrennd  extent  of  their  contraets.aria- 

136,  Cutinurc    Kobinson.  a  Kill  (S.  C.),  inguot  from  expressstipiilatintiK.hutfrom 

334  ;  Cathbert    e,    Cuinming,     [  1     Excfi.  mere  implications  and  prelum ptiotis,  and 

40S,  30  Eag.  L.  &  Eq.  604.     Whether  a  acts  of  a  doubtful  or  equivocal  character 

usage  is  reasonable   wonid  seem  to  be  a  It  may  also  be  admitteil  to  ascertaiu  the 

question  of  law.      I  Duer  oa  Ins  269.     See  true  meaning  of  a  partirular  word,  or  of 

remarks  of  Tindal,  C.  J.  in  Bottomley  i^,  particular   words,  in  a  given  insCrnmen^ 

Forbes,   6    Bine,    N.    C,     137,     And  see  when    tlie   word    or    wonls    have    varioas 

Bowen   V.    Stoddard.    10    Met.  37S.     Tlie  senses,  some  common,  Mime  qualiBed.  and 

queitian  of  the  reasonableDess  of  a  usage  eome  technical,  according  to  the  subject- 
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•  Where  the  terms  of  a  contract  are  plaia,  usage,  even  *  547 
UDder  that  very  contract,  cannot  be  permitted  to  affect 
materially  the  construction  to  be  placed  upon  it ;  but  when  it  is 
ambiguous,  usage  for  a  long  time  may  influence  the  judgment  of 
the  court  by  showing  how  it  was  understood  by  the  original  parties 
to  it  (y)  1 


or  THE  ADUISSIBILITT  OF    EXTBINSIC   EVIDENCE   IN   THE  INTERPRE< 
"TATION  OF  WRITTEN   CONTRACTS. 

It  is  very  common  for  parties   to   offer  evidence  external   to 
the  contract,  in   aid  of   the  interpretation  of  its   language.     The 

matter  to  which  thej  are  applied.    But  I  tenant  is  not  entitled  to  recover  the  value 

apprehend  that  it  can  never  he  proper  to  of  the  mauare  to  left.    "  It  is  alcu|;^ther 

resort  to  any  ukwb  or  castom  to  control  idle,"  said   Lord  Lyndhurtt,   C.  B .,  "  to , 

or  varr    the    positive    etipulatioiu    in  a  provide  for  one   part  uf  that  which  was 

written  contract,  and.  a  Jirtivri,   not  in  Bulficleutly  provided   for  bj  the  custom, 

order  to  contrvlicl    them.    An   expreu  ouleea  it  vras   inleuded    to   exclnde  the 

contract   of   the  psrtieB  is  alwaji  aiinis-  other  part."     Itoberts  u.  Barker,  1  Cromp. 

sible.  to  snpenede,  or  vary,  or  control,  a  &  M.  BOS.    See  also  Webb  d.  I'lummet, 

mage  or  custom;  for  the  latter  may  at.  3  B.  &  Aid   T46.    A  cuBtom  of  Che  coun- 

ways  be  waived  at  the  will  of  the  psjties.  trv,  bj  which  the  teuant  of  a  farm,  cul- 

Bnt  a  written  and  express  contract  cannot  tivatinj;  it  according    Co    the  course   of 

becontrulled.  orvaried.  orcontradicted,  by  good  husbandry,  is  entitled   on  quitting 

a  Bsage  or  custom  ;  fur  that  would  not  only  to  receive  from  the  landlord  or  incoming 

be   to   admit  parol  evidence  to   coutrol,  tenant  a  reasonable  allowance  for   seeds 

vary,  or  contradict  written  contracts,  bnt  and  labor  bestowed  on  the  arable  land  in 

it  woald  be  to  allow  mere  presumptions  the  last  year  of  the  tenancy,  aod  is  bouiiil 

and  implications,  properlj  ariaing  in  the  to  leave  the  manure  for  Che   landlord,  if 

absence  of  any  positive  expressiung  of  in-  be  will  purchase  it,  —  is  not  excluded  by 

teiiiion.  to  control,  vary,  orcontradict  the  a  sCipnlacion  in  the  leuse  under  which  he 

most  formal  and  delitierace  written  declar-  holds.  Chat  he  will  consame  tliree-fonrths 

atioDi  of  the  parties."    See   Blackett  u.  of  the  hay  and  straw  on  tlie  farm,  and 

Royal  Kxch.  Ass.  Co.  3  Cromp.  &  J.  241 ;  spread    the    manure  arisi[ig    therefrom, 

Hall  V.  Jaiuion,  4  Ellis  &  B.  MW;  Foley  and  leave  sach  of  ic  as  sh^l  not   Ue  so 

D.  Mason,  6  Md.   37;  UinCon  o.  Locke,  5  spread  on   the  land   for   the  use   of  the 

Hill,  43T  :  Grant  c.  Maddox,  15  M.  &  W.  landlord,  on  receivine  a  reasonnble  price 

T37;  Yates  V.  Pym,  6  Taunt.  44S;  Keener  for  it.     Hotton  i-.   Warren,  I   M.  &  W. 

V.  Bank  of  United  States,  3   Barr.  337 ;  4G&     See  also  Senior  r.  Armytage,  Holt, 

M'Gregor  c.   Ids.  Co.  of  Penn.  I  Wash.  N.  P.   197;  Sjers  p.  Jonas,  2  Exch.  111. 

C.  C.  39 ;  Sweet  v.  Jenkins,  1  R.  I.  147  ;  If  the  legislature  has  piven  to  a  particn- 

Linaley  r.  Lovely,  S€  Vt.  133;  Bliven  e.  lar  word    denoting   quantity  a    definite 

N.  E.    Screw  Co.   S3   How.  4!0 ;  Fay  i*.  meaning,   no  evidence  of  nsage  can   be 

Sttawn,  33   HI    395.    A  custom,  that  a  given  to  show  that  it  is  used  in  a  difFer- 

tenant  on  quitting  shall  leave  Che  manure  ent  sense.     Smith  e.  Wilson,  3  B    &  Ad 

to  be  expended  upon  the  land,  he  being'  728.     See  Helm  v.  BrvanC.   11   B    Moii. 

entitled  to  be   paid   for  the  same,  is  ex-  61;  and  note  to  Wigglesworth  v.   Dallj- 

clnded  by  an   express  stipulation   in  the  son,  1  Smith's  Lead.  Can.  'J0»,  b. 
lease  that  the  tenant  "  should  not  sell  or         (y)  Boldero  c.  t:ast  India  Co.  26  Beav. 

take  ftway    any   of  the  mantire."    The  316. 

«ipt  from  a  bailment  to  a  aale-    Led- 


jiGooi^lc 


•"549  THE  LAW   OF  CONTEACTS.  [PABT  H. 

*  S48  *  general  rule  is  that  such  evideuce  caoQot  be  admitted  to 

contradict  or  vary  the  terms  of  a  valid  written  contract; 
or,  as  the  rule  is  expressed  hj  writers  on  the  Scotch  law,  "  writing 
cannot  be  cut  down  or  taken  away  by  the  testimony  of  wit- 
nesses." {z)  There  are  many  reasons  for  this  rule.  One  is,  the 
general  preference  of  the  law  for  written  evidence  over  unwritten  ; 
or,  in  other  words,  for  the  more  definite  and  certain  evidence  over 
that  which  is  less  so ;  a  preference  which  not  only  makes  written 
evidence  better  than  unwritten,  but  classifies  that  which  is  written. 
For  if  a  negotiation  be  conducted  in  writing,  and  even  if  there  be  a 
distinct  proposition  in  a  letter,  and  a  distinct  assent,  making  a  con- 
tract; and  then  the  parties  reduce  this  contract  to  writing,  and 
both  execute  the  instrument,  this  instrument  controls  the  letters, 
and  they  are  not  permitted  to  vary  the  force  and  effect  of  the  in- 
strument, although  they  may  sometimes  be  of  use  in  explaining  its 
terms.  Another  is,  the  same  desire  to  prevent  fraud  which  gave 
rise  to  the  statute  of  frauds  ;  for  as  that  statute  requires  that  cer- 
tain contracts  shall  be  in  writing,  so  this  rule  refuses  to  permit 
contracts  which  are  in  writing  to  be  controlled  by  merely  oral 
evidence.  But  the  principal  cause  alleged  in  the  books  and  cases 
is,  that  when  parties,  after  whatever  conversation  or  preparation,  at 
last  reduce  theii  agreement  to  writing,  this  may  be  looked  upon  as 
the  final  consummation  of  their  negotiation,  and  the  exact  expression 
of  their  purpose.  And  all  of  their,  earlier  agreement,  though 
apparently  made  while  it  all  lay  in  conversation,  which  is  not  now 
incorporated   into   their  written  contract,  may   be   considered   as 

intentionally  rejected,  (a)     The  parties  write  the  contract 

•  549    when  they  are  ready  to  do  bo,  for  •  the  very  purpose   of 

including  all  that  they  have  finally  i^reed  upon,  and 
excluding  everything  else,  and  make  this  certain  and  permanent 
And  if  every  written  contract  were  held  subject  to  enlargement, 
or  other  alteration,  according  to  the  testimony  which  might  be 
oS'ered  on  one  side  or  the  other  as  to  previous  intention,  or  col- 
lateral facts,  it  would  obviously  be  of  no  use  to  reduce  a  contract 

(t)  Tut  OD  Er.  326.  See  further  Her-  aa  formin);  pflrcal  of  the  contract,  thonj^h 
liDg  V.  Boeton  Itud  Co.  1  Gray,  I3t;  Re-  not  alm^B,  becaase  matter  talked  of  at 
nard  e.  Sampaon,  2  Kern.  SGI.  the  commesrarneiit  of  a  bargain  mav  be 


Hanior  v.  Grorea,   IS  C.  B.   667,  29  Enff.  mination.     Bat  it  the  contra«  be  in  tbe 

L.   i,   Eq.   220;  Carter   u.   Hamilton,  11  end  redoced  into  writine,  nothing  wiiich 

Barb.  UT  ;    Truy   Iron  and  Nail  Factorj  iN  not  toond  in  tbs  writing  can   be  con- 

V.  Corning,  I   Blatchf.  C.  C.  467  ;   Meres  sidered  as  a  part  of  the  contract."    Per 

B.  Ansel,  3  WiltHjn,  275 ;  Halies  v.  Hotch-  AbboU,  C.  J.,  in  Kain  b.  Old,  3  B.  &  C. 

kim,  23  Vt,  Ml  ;  Vermont  Centra]  R.  H.  63*.      See  alMi   Vandenort  v.  Smith,  S 

Co.  0.  Bnate  of  Hills,  id,  681.     "  Where  Cnines,   ISS ;   Mnratord  v.  MTherson,  1 

the  whole  matter  passes  in  parol,  all  that  Johns.    414 ;    Picltaring    d.    Dowaon,   4 

passes  ma;  sometituM  be  taken  together  Tannc.  7S6. 
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to  writing,  or  to  attempt  to  give  it  certainty  and  fixedness  in  any 
way,  (6) 

It  is  nevertheless  certain,  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of  every 
contract  If  the  agreement  be,  that  one  party  shall  convey  to 
the  other,  for  a  certain  price,  a  certain  parcel  of  land,  it  is  only 
by  extrinsic  evideoce  that  the  persons  can  be  identified  who 
claim  or  are  alleged  to  be  parties,  and  that  the  parcel  of  land  can 
be  ascertained.  It  may  be  described  by  bounds,  but  the  question 
then  comes,  where  are  the  streets,  or  roads,  or  neighbors,  or 
monuments  referred  to  in  the  description  ;  and  it  may  sometimes 
happen  that  much  evidence  is  necessnry  to  identify  these  per- 
sons or  things.  Hence,  we  may  say,  as  the  general  rule,  that 
as  to  the  parties  or  the  subject-matter  of  a  contract,  extrinsic  evi- 
dence may  and  must  be 'received  and  used  to  make  them  cer- 
tain, if  necessary  for  that  purpose-  (c) '  But  as  to  tha 
*  terms,  conditions,  and  limitations  of  the  agreement,  the  *  550 
written  contract  must  speak  exclusively  for  itself.     Hence, 

(i)  "It  wonW  bo  inconTeoient  thM  sophiolly,"  bojb  Ralfe,  B.,  "yon  most 
att«n  in  writing,  made  by  advice  and  (JwHys  look  beyond  the  inBtrament  itself 
1  couRideration,  and  irhich  finally  i 


matten  in  writing,  made  b 
on  couRideration,  and  whic 
port  the  certain  trath  of  the  agreement 

-'   ■■■-  lartiea.  shonld  be  controlled  by  ,  ,  ■  ■ 

t  of  the  parties,  to   be    proved    no  difficnlty  in  aRcertainitig  who  ir  meant. 


of  the  parties.  Rhonid  be  controlled  by  names  and  places.  There  may  indeed  be 
avermeut  of  the  parties,  to  be  proved  no  difficnlty  in  ascertainitig  who  is  meant, 
by  the  uncertain  testimony  of  Rlippery  when  a  person  who  hoe  tivu  or  Rix  names, 
memory."  Cuuntess  of  Kutland's  cape,  and  some  of  them  unupual  oneR,  is  de- 
ft Kep.  26  a ;  Carter  v.  Mamilton,  1 1  Barb,  scribed  in  full,  while  □□  the  other  hand, 
UT;  Roger^i,-,  Atkinson,  IGa.  IS;  Wynn  a  devise  simply  to  John  Smith  would 
e.  Cox,  b  id.  373.  necessarily  ccfiBle«onieoniertaintj."Clay- 
(c)  "When  there  is  a  devise  of  the  ton  i'.  Lord  Nugent,  13  M.  &  W.  207. 
Mtole  parcliased  of  A,  or  of  the  farm  In  ^ee  also  Uwcd  d.  Tbomas,  3  Mrtne  &,  K. 
the  occupatiou  of  B,  nobody  can  tell  353.  Whether  parcel  or  not,  or  appurte- 
what  is  givpn  till  it  is  shown  by  excrinaic  nant  or  not,  is  always  matter  of  evidence, 
evidence  what  estate  it  wba  that  was  I'er  Biiller,  J.,  in  I)oe  u.  Burt,  I  T.  K. 
parchiised  of  A,  or  what  farm  was  in  704  ;  Doe  r.  Webster,  IS  A.  &  E.  442  ; 
the  occupation  of  B."  I'er  Kir  Williom  Watciman  e.  Johnson,  13  Pick.  361  ;  per 
Grant,  \a  Sanfonl  d.  Raikea,  1  Meriv.  6S3.  Barbvar,  J.,  in  Bradley  b.  Wash,  A.  &  G. 
And  see  Jackson  i.-.  I'arkhnrst,  4  Wend.  Steam  Packet  Co.  18  I'et.  89,  97 ;  per 
369;  Abbot  u.  Massie.  3  Ves.  148;  Mc-  I.ord  Ellrnboroagh,  in  Goodtitle  i'.  South- 
Cnllough  V.  Walnwright,  14  Pa.  171;  em,  1  M.  &  S.  301  ;  Wilson  «,  Robertson, 
Newton  r.  Lncas,  6  Sim.  64 ;  Jackson  i:  Harp.  Eq.  56 ;  Bulkley  c.  Devine.  127  111, 
Sai,  II   Johns.   301.      "Speaking  pbilo-  407;   Wataon  v.  Baker,  71  Tex.  733. 

*  Evidence  b  admissible  merely 

when  it  became  a  contract  between  I  ._  ,. r-r-  ..  ^    ^.-    —  ..„- . . 

that  it  should  be  an  agreement  between  them.  Stewart  i".  Eddowes,  I..  R.  9  C.  1'.  311. 
Where  land  in  bounded  in  a  deed  on  the  "rontinuaCion  of  the  fldlin  road,  to  called," 
there  b^ng  in  fact  no  such  continuation,  evidence  is  admissible  thU  the  parties  nnder- 
stood  the  phrase  to  refer  to  a  preliminary  surrey  staked  oat,  but  nei  ei  completed. 
Tyler  B.  Fickett,  T3  Me.  410.  Where  a  county  offered  a  price  fur  a  bailUing  pbn,  and 
by  a  reeolntiun  accepted  the  plaintiff's,  evidence  is  inadmissible  to  show  a  usage  among 
architects  to  receive  payment  in  addition  for  making  the  plan,  and  for  superintendence 
of  the  work,  without  proof  that  the  bnilding  was  erer  wecied.  TiUey  o.  County  of 
Cook,  103  U.S.1M.  —  K. 
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too,  a  false  descriptioD  of  person  or  thing  has  no  efTect  in  defeating 
a  contract,  if  the  error  can  be  distinctly  shown  and  perfectly  cor- 
rected, by  other  matter  in  the  instrument  (d) 


((/)  Bm.  Max.  Ree  35.    FaUa  dtmon-     Haie,   251,  253;    Panoiw 
iraiio  nnn  „nctt.     TBoniBa   V.  TUottitm,  8     Ve«.    266;    per  Ra/fe,  B.,    _ 
"  I(  the  thing  devcribed    ia     Lord  Nugent,  13  M.  &  Vf.  207 


■Dfficieutiv  Mceitained,  it  ii  BuBlcienC,  Bradahaw,  IS  Jur.  7»S,  13  Bug.  L.  &  Eq. 
thuugh  all  tho  particular!  are  not  true  ;  296 ;  Powell  c.  Biddle,  3  DalL  TO.  In 
aa  ii  a  man  uuuveys  hU  houae  in  D.,  Beaumout  c.  Fell,  there  was  a  devise  of 
which  was  R.  Cutlon's.  when*  it  was  a  legacy  of  £500  to  "  Catliarine  Karnley." 
Thomas  Cottoo's."  Com.  Di^.  Fait  No  person  of  that  uame  claimed  the 
(E.  4).  Where  ooe  devised  all  his  "  free-  legacy.  It  was  claimed  by  Uertnide 
hold  houaee  in  Aldenigate  street,"  he  Yanlley.  It  appesreil  tlist  the  teetatiir'a 
having  only  leaiiehDld  houses  there,  the  voice,  when  he  gave  initructioDS  for 
leasehold  were  held  to  pass.  Day  n.  wriliug  his  will,  waa  rerv  low,  and 
Trig,  I  P.  Wms.  2SS.  See  also  Doe  v.  hardly  iotelligible ;  that  the  testator  ii«- 
Cranstoun,  T  M.  &  W.  I  i  Nelson  c.  Hop-  ually  called  Uertruiie  Yardtey  by  the  name 
kins,  21  Law  J.  {v.  s.)  Ch.  410,  II  Edk.  of  liatlf,  which  thescriveuer  might  easily 
L.  &  Kq.  66.  Where  premises  ate  earn-  mistake  Tor  Kaif.  The  iicrivener  not 
ciently  clescribed  otherwise,  any  reference  well  underHCasdinK  wtio  the  legatee  was, 
to  the  quantity  of  land  may  be  rejected,  owing  to  the  feebleueas  of  tlie  voice  of 
M  Mia  dtnmiMralio.  Llewellyi]  c.  Earl  the  testator,  the  testator  referred  him  to 
Qf  jersey,  11  M.  &  W.  IS3  ;  Shep.  Touch.  J.  S.  and  wife,  who  afterwards  declared 
S4S,  So  where  there  wan  a  beqnest  to  that  Gertrude  Yanlley  was  tho  petMn 
"John  and  Benedict,  sons  of  J.  B.,"  who  intended.  ,So  far  as  this  case  sanction* 
had  two  sons,  James  and  Benedict,  it  the  admission  of  evidence  uf  iutention, 
was  held  that  ,iainaB  might  take.  Duwset  it  a  now  of  no  authority.  See  lapra, 
V.  Sweet,  AinbL  ITS.  See  Connolly  a.  Dole  (a).  The  only  ground,  perhaps, 
I'ardon,  I  Fnige,  !»1 ;  Doe  v.  Galloway,  upon  which  the  cose  can  lie  sustwued, 
S  B.  &  Ad.  4J  :  Duke  of  Dorset  c.  Loril  is  that  "  Earnle/ "  migtit  be  rejected  ■■ 
Hawarden,  3  Curteis,  80 ;  Tndor  v.  Ter-  fi^ia  dtmoaunuio,  and  that  "  Catharine  " 
rel,  2  Dana,  4T  ;  Uynes  r.  Kemsley,  Freem.  was  a  sufficiently  certain  designation  of 
K.  B.  2D3;  Chamberlaine  o  Turner,  Cro.  the  Individ oal  called  "Gatty  "by  the  te» 
Car.  129;  Doei'  l>arry,  13M.  &  W.  356;  tator.  Per  Lord  ^6in.7<r,  in  Doe  d.  His- 
OoodtiUe  0.  Southern,  I  M.  t  S.  299;  cocks  v.  Hiscocka.  5  M  &  W.  371.  The 
Beaumont  d.  Fell,  2  I'.  Wins.  140.  — The  case  of  Selwuod  r.  Mildmny,  3  Vei.  306, 
characteristic  of  cases  falling  under  the  has  been  regarded  as  falling  under  the 
maxim  /(i/ia  demoailiatio  nun  ndcel.ia,  that  maxim,  "/alia  deaionilrnlio,"  In  this  case 
the  description,  so  fsx  as  it  is  false,  ap-  a  testator  gave  to  his  wife  the  iutercec 
plies  to  no  subject  aL  all,  and  so  far  as  it  and  proceeds  of  £1,2S0,  "  part  of  my 
IS  trpe,  to  one  subject  only.  Her  Alder-  stock  in  the  four  per  cent  annuities  of 
son,  ii.,  in  Morrell  r.  Fisher,  4  Kxch.  S9I,  the  Dank  of  England,  for  and  daring  the 
604;  Wigram  on  Wills,  sec.  133.  This  term  of  her  nacural  life,  together  with 
role  is  considered  ante,  p.  *5I5.  —  The  all  such  dividends  as  shall  lie  due  apoo 
case  of  Beaumont  d.  Fell,  2  P,  Wms.  the  said  £1,250  at  the  time  of  my  de- 
140,  if  it  can  be  snstained  at  all,  must  he  cease."  At  the  time  he  made  his  will 
sustained  as  fnlliug  under  the  maxim  he  had  no  stock  in  the  foul  per  cent 
/idea  dfinoailralw  nan  nocel.  Before  stat-  annuities,  bat  he  had  had  some,  which  he 
tog  the  case,  it  may  be  well  to  remark,  bad  sold  oat,  and  had  invested  in  l-ong 
that  evidence  may  always  be  given  that  Annuities.  The  Master  of  the  Rolls, 
a  testator  was  accustomed  to  call  par-  Sir  R.  P.  Arden.  said  :  "  It  is  clear  the 
ticnlar  individuals  by  peculiar  names,  testator  meant  to  give  a  legacy,  but  mis- 
other  than  those  by  which  they  were  Cook  the  fund,  lie  acted  upon  the  idea 
commonly  known,  and  a  devise  or  be-  that  he  had  such  stock.  The  distinc 
quest  mav  take  effect  in   favor  oF  such  tioti  is  this :  if  he  had  had  the  stock  at 


person  wfio  is  designated  in  the  devise  or     the  time,  it  would  have 

bci)nest  by  a  nickname,  provided  the  ap-     speciflc.  and  that  he  meant  mai  meniicai 

plication  of  the  nickname  is  sufGcientfy    stoik ;   and  any  act    i^   his    destivying 


certain.     Baylis    r.    Attorney -General,    2  that  subject  would  be  •  proof  of  a 

Atk.  239 ;    per  Lord  Abinger,   in   Doe  i'.  recocaadi :    but  if  it  is  a  denomination, 

Hiscockg,  5   M.  &   \V.   368;   Kiahton   e.  not  the  identical   carpui,  in  that  case,  if 

Cobb,  5  Mylne  &  C.  145;  Lee  v.  Fain,  4  tlie   thing   itself   cannot   be    fonnd,  and 
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OH.   I.]      CONSTBUOnON   AND  INTEHPRETATIOtr   OP   CONTRAOTB.       *  550 

A  written   contract,  of  which  the   memoraDdum   satisfies  the 
statute  of  frauds,  ia  open  to  evidence  to  show  that  certain  essea- 

tbere  ia  a  miitake  as  to  the  subiect  oM  Wrotmlej  c.  AduiM,  Plowd.  191.  it  is  kid 
of  which  it  is  to  arise,  that  will  be  recti-  dowu  Chat,  "  there  in  a  diversitf  where 
fled."  According  to  the  view  taken  uf  a  certaiuty  is  added  Co  a  thinj;  that  is 
tbia  case  by  Tiadal,  C  J,,  io  Miller  v.  nucertaia,  and  where  Co  a  thing  cartain. 
Travent,  8  Bii^.  S44,  [he  parol  evideace  For  if  I  release  all  my  rif;bt  in  all  m/ 
■a  to  the  cuuditiou  ul  the  lestator'a  prop-  lauds  in  Dale,  which  I  have  by  desi^ent 
erty  waa  received,  tur  the  pntpow  of  on  the  part  of  my  father,  aod  I  have 
■bowing  that  the  testator,  when  he  used  Ituids  ia  Dale  by  descent  uu  the  part  of 
the  erruDeous  descripiiun  of  fuur  per  ceut  my  mutber,  but  no  Innda  by  descent  on 
•tock,  meant  tu  beqneath  the  lone  on-  the  part  of  my  father,  there  the  release 
anitiea,  which  be  bad  purchased  with  the  U  void,  and  so  the  words  of  certainty, 
produce  uf  the  lour  per  cent  stock ;  and  namely,  which  I  have  by  descent  on  the 
the  resnlt  of  the  cause  waa  to  substitute  part  of  my  father,  being  added  tu  the 
•notber  speciSc  subject,  in  the  place  of  general  wonts  which  were  uncetfain,  are 
m  apeciSc  legacy  which  the  wilt  pur-  uf  effect.  But  if  the  release  had  been  of 
ported  to  bequeath;  —  to  substitute  the  Whitencre  in  llale,  which  l'  have  by  de- 
luug  annuitiet  which  the  testatur  had  and  scent  on  the  part  of  my  father,  and  1  had 
did  nut  purport  tu  give,  for  the  four  per  it  not  by  descent  on  the  part  of  mv 
cent  bank  annuities,  which  he  had  nut  father,  but  otherwise,  yet  the  release  fa 
and  did  purport  to  give.  Uut  it  would  good,  fur  the  thing  van  certainly  ex- 
seein  difllcult  to  support  the  decree  on  pressed  by  the  flr«t  words,  in  which  case 
this  ground.  I'he  true  view  of  the  catie  tbe  addition  of  another  certainty  ia  not 
aeeiuH  tu  be  that  taken  by  Lord  Laagdalt,  necessary,  but  auperlluuua."  In  Doe  u. 
in  Lindgren  o.  Lindgren.  9  Bear.  35S,  Parkin,  5  Taunt.  321,  there  was  a  devise 
namely,  that  the  purul  evidence  as  to  of  "all  my  messuages,  &c.,  in  T.,  and 
the  cunilitiuu  of  the  testator's  property  now  in  my  own  occupation."  The  tea- 
abowed  that  a  genemi  aud  not  a  specific  taCor  bad  two  messuages  in  T.,  of  which 
legacy  was  intended.  After  atatiug,  in  he  occupied  only  one.  Hrld,  that  onl^ 
tbe  language  of  the  decree,  that  the  evi-  that  udc  passed  by  the  devise.  In  this 
deuce  was  admitted  "to  prove,  not  that  case  there  was  certainty  added  to  what 
there  was  a  mistake,  fur  that  waa  clear,  waa  uncertain.  See  per  Furkt,  J.,  in 
bat  to  show  bow  it  arose,"  bis  lurdsbip  Due  o.  Galloway.  5  B.  &  Ad.  &1.  Words 
conttuued :  "  It  is  very  necessary  to  of  cfrlaintg,  however,  aa  they  are  called 
obaerve,  that  in  the  case  of  Selwood  v.  in  fluwden.  following  jrrneru/ or  unc^rfaia 
Hildmay.  the  evidence  was  received  only  words,  wiU  not  be  coustrned  as  restric- 
[or  the  purpose  staled  by  tbe  Master  ol  tire  where  tbe  effect  of  doing  so  would 
tbe  Hulls  in  his  judgment,  aud  not,  as  It  be  to  render  the  genci-al  ur  uncertain  words 
has  been  erroneuusly  supposed,  for  the  wholly  inoperative,  and  where  the  certain 
purpose  d(  showing  that  tbe  testator,  words  niRy  be  rejected  as  Julia  dimoti- 
wben  be  used  tbe  erroueous  description  Mrafio.  A  testator  devised  to  J.  S.  "  all 
of  ■>  per  cent  stock,  meant  to  bequeath  those  my  three  messuages,  with  tbe  gar- 
ths long  annuities,  which  he  had  pui~  deae,  close  of  land,  and  all  ulher  ma  Jtai 
chased  with  the  produce  of  tbe  i  per  ntalt,  whatsoever,  situate  at  Little  Heath, 
cent  stoi'k.  and  that  the  result  of  the  in  the  parish  of  t'.,  now  in  the  occnpa- 
caose  was,  not  to  substitute  another  tiun  of  myself,  and  A  Bud  B."  At  the 
specific  subject  in  the  place  of  a  apeciSc  date  oE  tbe  will,  aud  at  the  death  of  tbe 
legacy  which  tbe  wi>l  purported  to  be-  teetator,  he  was  possessed  of  three  mes- 
queath;  —  not  to  subatitule  the  Ion;;  an-  sn^es  with  gardens,  and  a  close  of  laud, 
nuities,  which  the  testator  had  auu  did  at  Little  Hefitli.  whicb  were  ia  the  occu- 
not  purport  to  give,  for  the  4  per  cent  patlon  of  himself,  andaA  and  B,  He  had 
bank  annuities,  which  he  had  not  and  also  tbe  reversion  in  a  lioui>e  and  garden, 
did  parport-  to  give.  The  absetice  of  situate  at  Little  Heath,  which  was  in  the 
the  funil  purporwd  to  be  given,  show-  uccnpation  of  C,  who  waa  entitled  to  it 
iug  that  a  specific  legacy  was  not  in-  for  life.  He  had  no  other  property  in 
tended,  other  evidence  was  admitted  tu  the  parisb  of  P.  H^d,  that  tbe  bouse 
shuw  how  the  mistake  arose ;  aud  this  and  garden  in  the  occupation  of  C 
beiug  clearly  shown,  it  was  held,  that  the  passed  under  the  general  deviae  to  J.  S. 
legatees  were  entitled  to  payment  out  of  One  i>.  Carpenter,  16  (j.  B.  181.  1  Eng. 
the  Kcueral  persona]  estate!"  And  aee  L.  &  Eq,  307.  See  also  N'ightingall  r. 
to  the  same  effect.  Sawrey  v.  Kumney,  Smith,  1  Exch  R79.  In  Morrell  t  tisher, 
16  Jnr.   lilO,   15   £ng.  L.  &  Eq.  4.    In  4  £xcb.  591,  there  was  a  devise  tu  tb« 
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"552  THB  LAW   OP  C0NTHACT8.  [PART   II. 

tials  of  the  actual  contract  are  not  in  the  memorandum,  if  the 
effect  of  the  evidence  is,  not  to  vary  the  written  contract,  but  to 

show  that  DO  such  contract  was  ever  made,  (dd) 
*S51         *  Where  the  language  of  an  instrument  has  a  settled 

legal   meaning,  its  construction  is  not  open   to  evidence. 
*  552     Thus,  a  *  promise  to  pay  money,  no  time  being  expressed, 

means  a  promise  to  pay  it  on  demand,  and  evidence  that  a 
payment  at  a  future  day    was  intended,  is  not  admissible,  (e) 

following  effect' "All  TD7  leasehold  farm-  roles  of  constmctioD.     Is  then  then,  in 

hooM,  homeatead,  laads,  and  leiiements'  the  present  caae,  an  adequate  and  aaBi- 

at     Ueadingtoii,    coDtsiniD);    aboot    170  cient  description  of   the   labject  of  the 

acres,    held     under    Mogdiilen    Cullege,  devise,  u  as  lo  eoahle  ns  to  treat  the 

Oxford.snd  aaw  in  the  occapatiuD  of  B,  ileacription    of    the    land    being    in    the 

as  teDODt  to.  me."     B  oi'cnptecl  a  farm  at  possession  of  Burrows,  as  a  false  demun- 

Headington,  which  was  leased  to  the  tes-  Bttation,  and   rejected    according  to  the 

tator   b;   Magdalen   Cnlle^,   and    there  flnt  tule  t     Now,   if  we   i«ad    the   lau- 

were  two    parcels   of   land   also   held  hf  p^te  of  the  derise  io  its  ordioar;  and 

the    Ceetslor   under   Magdalen    College,  obvious  sense,  it   is  a  gift  lint  uf  'alt 

and  sitoaied  at  Headington,  but  nut  in  his     leasehold     farm-liouse,    homestewl, 

the   occupation   of   B.     Held,   that    the  lands,    and    teuemenU    at    Headington, 

description  of  the  lands    being    in    the  held  under  Magdalen  College,  aud  uccn- 

possesaion  of  B  could  not  be  rejected  as  pied   by   Borrows.'     There   is   no  donbt 

jalia  /teiHonilralio,  and  consequently  the  that  the  farm-hoose  passed,  for  it  was  a 

two    parcels   did    not    pass    under    the  'leasehold  and  in  the  occupation  of  Bur 

deriie.     In  this  case  Alatrion,  B,.  in  de-  rows;'   and  if   there  was  one  acre,  and 

livering  the  judgment  of  Che  couit,  siud :  one  only,  of  that  character,  and  that  was 

"The  qaeatioD   ia    not  what  the  te,itiitor  not   in  the   posseesioo  of    BurroWH,  that 

intended    Co    have   done,    bnC    whaC   the  would    have   passed,  and  the    description 

words  of  the  intense  mean,  after  applying  would  have  been  rejecCed  as  iuapplii-aLle 

'-   ■-  "- ■-'"■--J   -.-■"   -'   —  to  anyguoh.    The  wiQ  then  professes  to 

give  all   Che   testator's    lands  and    tene- 

'  Noa  menia   at    Headington,   leasehold    under 


aeeipi  dtbeiU  itrba  in  dfmoailnilioiiem  fal-    the  college,  containing  about  170  > 
SUM,  jMiE  compeluBl  ia  Umilaliontm  etram,'     in   the   possession  of  Burrows,     Tht 
le  first  rale  means,  that  if  there  be  an    scription  hy  acreage  defines  nothing,  tor 


adequate  and  sufBi'ient  description,  with     iC  ia  inapplicable  to  any  sobiect  [whether 
'Jtinty  of  what  was  meant     the  two  pan^els  were  added  or  Dot,  the 


tion,  so  far  as  it  is  false,  applies  to  no  sub-  define    any    lands    in    particulat.      The 

ject  at  all ;  and  so  far  as  it  is  true,  applies  second  maxim  then  applies,  aud  all  the 

to  one  only.    'Ilie  other  rule  means,  that  demonstrations  here  hemg  true  as  Co  Che 

if  itstand  doubtful  upon  the  wordswhether  rest  of  the  land,  exclusive  of   these  two 

they  import  a  false  reference  or  demon-  parcels,  and  pan  only  being  true  as  to 

stration,  or  whether  they   be  words   of  these   parcels,   they  do  not   pass."      See 

restraint  that  limit  the  geoerallty  of  the  also  Ekie  f.  Bower,'3  B.  &  Ad.  4S3  -.    Bac. 

former  words,  the  law  will  never  intend  Has.  Reg.  13  ;  Uoe  r.  Hnbhard.  \b  Q.  B. 

error  or  falsehood.     If,  therefore,  there  337 ;  Newton  v.  I.ucas,  fi  Sim.  M. 
is  some  land  wherein  ail  the  demoitstra-         [dd)  Coddiogton  u.  Goddard,  16  Only, 

tioos  are  true,  and   some  wherein   part  436. 

are  true  and  part  false,  thev  thalt  he  in-         (<)  Warran  v.   Wheeler,  8    Met.  97; 

tended  words  of   trne  limitation  to  paa*  Atwood  f   Cobb,  16  Pick.  sa7 ;   Ryan  n 

only  those  lauds  wherein  the  ciicnmstan-  Hall.  13  Met.  SaO;  Thompsoa  v.  Ketcham. 

ces  are  tme.     Whether  these  maxims,  or  B  Johns.  189  ;    Barry  d.  Ransom,  S  Kent. 

rather  the  first,  hai  been  correctly  acted  4S3.      But   a    promise  to  do  something 

upon  in   some  of   the   decided  cases,   in  other  than  to  pay  money,  no  time  being 

which  the   courts  have  professed,  or  in-  expressed,  means  a  promise  ■"■'"'* —''■''" 

tended  so  to  do.  need  not  now  be  inquired  a  reasonable  time.     '" 

into.    They  certainly  are  acknowledged  6  Met.  97.    Aiid  it 
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OH.   I.]      CONSTRDCTION   AKD  INTEapaETATION   OP  CONTKACTS,      'SSS 

If  there  be  a  written  contract  to  deliver  a  certain  quantity  of  an 
article  every  year  for  five  years,  the  party  has  by  construction  of 
law  the  whole  of  each  year  wherein  to  deliver  the  quantity  of  that 
year,  and  evidence  ia  not  admisnible  to  prove  that  it  was  to  be 
delivered  in  certain  quantities  at  certain  times,  (ee)  And 
in  *  Massachusetts,  one  who  puts  his  name  on  the  back  of  *  5>>3 
a  note  (not  being  a  payee)  at  the  time  it  was  made,  is  not 
permitted  to  introduce  proof  that  his  contract  was  conditional 
only.(/) 

There  are  reasons,  although  perhaps  no  direct  authority,  for 
applying  to  the  construction  of  contracts  a  distinction  which  is 
taken  in  respect  of  wills.  If  the  presumption  is  against  tho 
apparent  and  natural  effect  of  an  instrument,  it  may  be  rebutted 
by  parol  evidence :  but  not  so  if  the  legal  presumption  is  with 
the  instrument.  As  if  a  testator  gives  two  legacies  to  the  same 
party,  in  such  a  way  that  the  presumption  of  law  is  that  they  are 
but  one  l^acy,  evidence  is  receivable  to  show  that  the  testator 
said  what  he  meant,  and  that  a  double  gift  was  intended.  But  if 
they  are  so  given  that  the  law  holds  that  what  is  twice  given  was 
meant  to  be  twice  given,  evidence  is  not  receivable  to  show  that 
but  a  single  gift  was  intended,  (ff) 

Where  the  agreement  between  the  parties  is  one  and  entire, 
and  only  a  part  of  this  is  reduced  to  writing,  it  would  seem  that 
the  residue  may  be  proved  by  extrinsic  evidence.  (A) '    And  if 

that    a   conlempoianeoQ*   Terbal   af^PSB-  (h)  Id  JvBtrj  v.  Walton,  1  Stark.  SBT, 

mem  that  the  matter  stipulated  for  in  a  in  an  action  for  not  talcing  proper  care 

written  agreement  should  be  doae  at  a  of   a   horae.  hired   by  the  defendant  oC 

particaiar  time,   woald   be  admiwible  as  the  plaintiff,  the  fulloiring  niemorandatn. 

beariug  opon  Che  questioa  of  reasonable  made  at  the  time  of  hirinj:;,  wag  offered 

time.    Per  Shau).   C.  J.,   in    Atwood   r.  iu  evidence :   "  (<ix  weeks  at  two  eaineas 

Cobb,  16  Pick.  331.      And  see  Barrinjfer  —Wm.  Walton,  jun'r."   hor>\  Ell eniorovijk 

v.  Sneed,  3  Stew.  SOI  ;  SimpMD  b.  IIbd-  regarded   the    meniorandam    as    iacom- 

denon,  Moody  k  M.  300.  plete,  but  conclusive  as  far  as  it  went. 

{«)  Cnrtinn.  Howell,  39  N.  Y.  311.  "The  written  agreement,"  sntd  he,  "  mere- 

(  f)  Wright  B.  Morse,  9  Gray,  337.  ly   regulates  the  time  uF  hiring,  and  the 

ig)  Hall  D.   Hill,  1  Con.  &,  L.  120,  1  rate  of   payment,  and  I  shall  not  allow 

I>rury  £  W.  94.    See  also  Spence  OD  the  any  evidence  to  be  given  by  the  plaintiff, 

Equitable  JnHsdiction  of  the   Court  of  in  contradiction  of  these  terms,  bnt  1  am 

Chancery,  vol  i.  p,  965  el  tag.,  where  thii  of  opinion  that   it   is  competent   to   the 

point  ia  fally  exaiDioed,  and  the  anthori-  plaintiff  to  give   in   eridence  suppletory 

ties  cited.  matter  m  a  part  of  the  agreemeut. '    See 

'  So  a  collateral  agreement  or  nndertaking  may  be  shown,  Boooey  v.  Morrill.  S7 
Me.  368  ■  Basshor  v.  Vochm,  38  Md.  lS4  ;  ChapLn  b.  Dobson,  78  N.  Y.  74  (where  the 
authorities  are  reviewed}  ;  Eighmie  v.  Taylor,  98  N.  Y.  S91 ;  Condit  p.  Cowdrev,  I  S3 
H.  Y-  463.  See  also  GraffHm  ii.  Pierce,  143  Mass.  386 ;  Snow  e.  Alley,  151  Mau.  li. 
And  pani]  evidence  ia  admissible  Co  show  that  a  written  contract  was  not  to  take  effect 
DDtil  a  condition  precedent  had  happened  or  been  performed,  Liudley  v.  Lacey,  17 
C.  B.  H.  s.  G78  :  Ware  n  Allen,  158  U.  S.  990;  Reynolds  D..Robiuson,  110  N,  Y  6U  i 
Greenawalt  r.  Kohne,  85  Pa  369.  See  alw>  Brewster  v.  Reel,  74  la.  506 ;  Wilaon  *. 
FOwMa,  131  HaM.  539;  CommonwetUth  r.  Welch,  144  Bilass.  396. 


)vGoo<^lc 


•  55*  THE  LAW  OP  C0NTBACT8.  [PAHT  n. 

there  are  contemporaneoua  writiogs  between  the  same  parties, 

80   far  in  reUtioa  to  the  samQ  subject-matter  that  they  may  be 

deemed  part  and  parcel  of  the  contract,  although  not  referred  to 

in  it,  they  may  be  read,  in  coQnection  with  it ;  (t)  but  not 

*  554    80  as  *  to  affect  a  third  party  who  relied  upon  the  contract, 

and  knew  nothing  of  these  other  writings, 
Hecitala  in  an  instrument  may  be  qualified  or  contradicted  by 
extrinsic  evideoce,  if  the  law  of  estoppel  does  not  prevent.  So 
the  date  of  an  instrument,  (y )  or  if  there  be  no  date,  the  time 
when  it  was  to  take  effect,  which  may  be  other  than  the  day  of 
delivery,  (k)  or  the  amount  of  the  consideration  paid,  (I)  may  bg 
varied  by  testimony ;  but  if  a  note  given  for  land  is  sued,  the 
promisor  cannot  show  in  defence  that  the  deed  described  a  less 
quantity  of  laod  than  had  been  stipulated,  (m)  And  an  instru- 
ment may  be  shown  to  be  void  and  without  legal  existence  or 
efficacy,  as  for  want  of  consideration,  («)  or  for  fraud,  (o)  or 
duress,  or  any  incapacity  of  the  parties,  (p)  or  any  illegality  in 

Kniipp  V.  Harden,  6  C.  *  P.  745 ;  Deahon  the  body  of  the  in»ltnmeiit,  m  fixing  the 

D.  Merchants  Ini.  Co.  II  Het,19B;  Edwardi  time  at  pa^mant,  as   irhere  there    u   a 

e.  Goldsmith,  16  Pa.  43 ;  Cualaa  v,  San^  promine  to  pay  money  or  Co  do  some  act 

too,  9  Md.  131  ;  Knif^bt  v.  KnoCts,  8  Kich.  "  In  sixty  dayi  from  date,"  the  dMe  oui- 

Lan,  39.     Hetherlev  b.  Record,  1!  Texas,  not  be  altered  or  raried  by  parol  evidence. 

49 ;  Uav  v.  Blackwell,  84  N.  C.  10 ;  Moffltt  Joseph  v.  Bif^low,  4  Cniih  32. 
B.  ManesB,  102  S.  C.  457,  461 ;  ClOlan  v.  (k)  Davis  u.  Jones,  1 7  C.  B.  fl— 

Lnkens.  89  I'a.  134.  {() "       ~        

I.  Danson,  10  C,  B.  C«i.  i 

rj.  378,  the  plaiutiffs  T.  K.   .   .  , _  , ,  _   ,_ 

le  defendant :  "  We  are  doing  301.    At  to  the  effect  ti  t,  recital  ii 

bosinau  with  B,  and  require  a  guaranty  deed  of  cunveyaoce  of  the  pariiteDt  of  the 

to  the  amount  of  X300.  and  be  refers  ns  consideiatiun-monev,  at  eeidtan  of  SDch 

to  yon."     DefeudaatUFtote  in  answer  :  "I  payment,  the  English  and  Amerii-ao  au- 

bavG  DO  objection  to  become  secucity  for  thuritiea  difier,  the  former  holding  sach 

B,  and  subjoin   a   memorandom  to  that  recital  to  be  conc/uxcc  evidence,  and  the 

effect."       'I'he    memorandnm    sahjoined  latter  only  vrimA  facit.    See  the  cues 

vasj   "I  hereby  engage  to  gnarantv  to  collected  and  arrauged  in  I  Gr.  Ev,  j  26, 

Messrs.  Coiboarn,  iruu-mnKteni,  £200  lot  a.  (I ). 

itoo  received  from  them  for  B,  aa  ui-  (m)  Bennen  v.  Ryan,  9  Gray,  204. 
nexed."  Htid.  that  thene  three  docu-  (n|  Erwiu  o.  Saunden,  I  Cowen,  S49; 
ments  shoold  be  read  toeether,  and  that  Foster  v.  Jolly:  1  Crorop.  M.  &  K.  703. 
tbe  words,  "wearedoinsliDsineBB,"  taken  Tbe  ewe  of  Bowers  e.  llnrd,  10  Mass  4S7, 
with  the  rest,  showed  that  the  cotuiderft-  lo  (ar  as  it  contains  a  contran  doctrine, 
tion  for  the  defendant's  nndertaking  was  has  been  ovemiied.  See  HiU  i-.  Buck- 
that  the  plaiotiS  nhould  continue  to  sup-  minacer,  5  Pick.  391 ;  Parish  v.  Stone,  14 
ply  B   with   goods,  and    tliat   there  was  id.  196. 

therefore  a  good  consideration.     See  also  (o)  Erwin  b.  Saunders,  1  Cowen,  249; 

Huut    v.    Frost,  4  Cush.  54 ;    Hanford  u.  Van  Valkenburgh  r.  Roun,  12  Johna.337. 
Bogen,  11  Barb.  IS;  Shaw  t>.  Leavltt.S         (p)  Mitchell  v.  Kingman,  9  Pick.  431. 

Sandf.  Ch.  163;  Gammon  r.  Freeman,  31  Subscribing  witnes.<es   to  a   deed  derive 

Me.  143;  Kenyon  n.  Nichols,  1   K.I, 411.  from  their  being  witnesses   no  authority 

(j)  Breck  w.  Cole,4Sandf.  79;  Abrams  to  give  their    opinion  as   to  the    cumpa- 

t>.  Fomeroy.  13  lit.  133  ;  Hall  e.  Cazenove,  tency  of  the  party  to  contract,  by  reasou 

4  East,  477;  Heffell  «.  Reffell,  L,  K.  1  P.  ot  sanity  or  other  capaci— -  -"--    - 

&  D.   139  ;   Sbanghnessy    v.  Lewis,   130  of  the  deed  tieing  ul  t 

Mass.    395 ;    Cole   v.   Howe,   50  Vt.   39.  them,  40  Pa.  474. 
Where,  however,  tbe  date  i*  referred  to  in 
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the  agreement,  {g)  In  the  same  way  extrinsic  evidence  may 
show  a  total  dischai^e'  of  the  obligationa  ot  the  contract;  or  a 
new  agreement  substituted  for  the  former,  which  it  seta 
aside ;  (r)  *  or  that  the  time  when,  («)  or  the  place  *  655 
where,  (t)  certain  things  were  to  be  done,  had  been 
changed  by  the  parties ;  or  that  a  new  contract,  which  was  Addi- 
tional and  supplementary  to  the  original  contract,  had  been 
made ;  (u)  '  or  that  damages  had  been  waived,  (i;)  or  that  a  new 
consideration,  in  addition  to  the  one  mentioned,  has  been  given, 
if  it  be  not  adverse  to  that  named  in  the  deed.  (u>)  And  if  no 
consideration  be  named,  one  may  be  proved,  (a;) 

A  receipt  for  money  is  peculiarly  open  to  evidence.  It  is  only 
primS facie  evidence  either  that  the  sum  stated  has  been  paid,  or 
that  any  sum  whatever  was  paid,  (y)  It  is  in  fact  not  regarded 
as  a  contract,  and  hardly  as  an  instrument  at  all,  and  has  but 
little  more  force  than  the  oral  admission  of  the  party  receiving. 
But  this  is  true  only  of  a  simple  receipt  It  often  happens  that 
a  paper  which  contains  a  receipt,  or  recites  the  receiving  of 
money  or  of  goods,  contains  also  terms,  conditions,  and  agree- 
ments, or  assignments.  Such  an  instrument,  as  to  everything 
but  the  receipt,  is  no  more  to  he  affected  by  extrinsic  evidence 
than  if  it  did  not  contain  the  receipt ;  but  as  to  the  receipt  itself, 
it  may  be  varied  or  contradicted  by  extrinsic  testimony,  in  the 
same  manner  as  if  it  contained  nothing  else,  (z) 

If  a  contract  refer  to  principles  of  science,  or  art,  or  use,  the 
technical  phraseology  of  some  profession*  or  occupation,  or  com- 

<9)  CoUini  c,  Bluit«rD,  S  Wilmm,  347.         (y)  DuUon    n.    Tildeo,     13    Pa.    46; 

(r)  Mnnroe  v.  Perkins,   9   Pick.   298;  Bell'  d.    Bell,    13   Pa.    235;  KirkpaCrick 

GoMD.  LordNogent.&B.  &Ad.  98]  Davis  v.  Smith.  10  Humph.  1S8;  Cole  r.  Tavlor, 

p.   Tallcott,   3   ReTD.    184  ;     McLeod   v.  a  N.  J.  99  :  Fuller  v.  CrittendeD,  9  Cfann. 

GeiiiaH,31  Neb.  I.  401;  Suatoa  v,   Koslall,    3    T.  R.   366; 

(i)  Keating  v.  Price,  1  Johns.  Cm.  %2  l  Rjan  •:  Raad.  B  Foster,  13  ;  Thompson  e. 

Dearbom  r.  Cross.  7  Cowen,  48 ;  Neil  v*  &fftiwsll,  74  I«.  41S. 
Oberes.  1  Baile;,  937 ;  CoS  n.  Fenn,  1  M.  (i)   Where   in    a  receipt   looneT   was 

&  S.  81 .  nckDowledj^  to  hare  beea  received  "  fur 

(()  Robinson  d.  Batchelder,  4  N.  H,  40.  safe  keepine,"  it  was  ktid,  that  do  evidence 

(h)  Jetlerj  c.  Walton,   1   Stark.  SG7,  was  admisiible  to  ahow   thnt  the  money 

See  also  Kmeraon  e.  Slater.  13  Uow,  38 ;  was  not  <lGposited   for  safe  keepinK,  but 

Kati  p.  Bedford,  77  Cal.  319;  Toledo,  tc  was  in  discharge  of  a   debt.    Tisloe   i-. 

R.  R.  Co.  D.  Levy,  137  Ind.  16a  Oiaeter,  1  Blackf.  3S3.    See  also  EKle''ton 

(e)  Flemming  b.  Gilbert,  3  Johni,  538.  i:  Knickerbacker,  6  Barb.  49B;  Smith  u. 

(w)  Clifford  c.  Turrell,  I  YoaoKe  &  C.  Brown,  3  Hawks,  980 ;  Mhj  v.  Babcock, 

Cat.  inCh.  138;  Bedell's  rase,  T  Rep.  133  4   Ohio,   346,   Stone   a.  Vance,    6    Ham, 

a;  Shaw.  Leavitl,3  Sandf.Ch.I63,173;  (Ohio)    346;     Wood    b.     Perry.    Wright 

Villers  v.  Beaumont,  Dvei,  146  a;  Doe  d.  (Ohio),  S40  ;  Graves  i:  Harwood,  9  Barb. 

Milbnm  p.  Salkeld,  Wifles,  677.  477;     Wayland    r.    MumIv,   S    Ala.   4301 

<xj  PoR  D.  Todhouter.  3  Collyer,  76  U'Brien  v.  Gilcbritt,  34  Me.  944. 

■  But  a  inhaeqaBnt  agreement  not  referring  to,  ot  able  hf  Ita  terma  to  be  connsctsd 
whli,  a  coDtmct  does  not  vary  the  latter.    Qavigan  v.  Erans,  49  Mkh.  997.  — K. 
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moa  words  in  a  technical  -sense,  or  the  words  of  a  foreign  lan- 
guage, their  exact  meaniog  may  be   shown,  as  we  have   already 

remarked,  by  the  testimony  of  "  experts,"  who  are  persons 
•  556   •  possessing  the  peculiar  knowledge  and  skill  requisite  for 

the  interpretation  of  the  contract  (a) '  It  may  be  added, 
that  the  testimooy  of  the  experts  is  bo  far  a  matter  for  the  jury, 
that  if  it  be  contradictory  and  conflicting,  or  uncertain,  it  is  to  be 
weighed  by  them.  But  the  legal  effect  of  the  words  or  phrases, 
when  their  meaning  is  ascertained  by  experts,  belongs  to  the 
construction  of  the  contract,  and  is  for  the  court.  (&) 

Questions  depending  upon  the  construction  or  interpretation  of 
a  contract  sometimes  arise  between  third  parties,  who  had  no 
privity  or  participation  in  the  original  contract,  and  nothing  to 
do  with  the  language  used  in  it.  In  such  cases  much  of  the  rea- 
son which  prohibits  the  introduction  of  extrinsic  evidence  fails, 
and  with  it  the  prohibition  fails.  It  would  be  obviously  unjust  to 
hold  these  parties  responsible  for  words  which  neither  of  them 
selected  or  adopted,  or  had  any  power  to  exclude  or  to  qualify. 
They  inay  therefore  show  by  extrinsic  evidence  what  the  agree- 

(a)  Oobletc.  BeecheT.3Sim.a4;  Wig-  jndKmeQeotthepoart  below.uid:  "That 

Mm  on  Willa,  Appeodix,  Nu.  1  :  Masteni  the  court  issnined  an  exclnaive  rieht  to 

0.  M&Bten,   1   P.  wmB.  4S& ;  Normsii  v.  decipher  the  coateeted  letters  in  both  true 

Horrell,  4  Vu.  769  ;  Shore  d.  WiUon,  9  And  fatal.     It  doubtleas  helongn  to  it  to 

Clark  &  F.   Sll ;  Cabarga  d.  Seef^r.  IT  interpret  the  meaning  of  written  wordi; 

Fa.    514.    The    court    mnj    alwavi   in-  but  ttiii  extendi  not  to  the  letters,  for  t« 

form  itaelf  hy  means  of  books  and  trea-  interpret  and   to  decipher  are  different 

tises  as  to  the  meaning  of  the  terms  osed  things.     A  writinr  is   read  before  it  if 

in  an  intrtrnmeut.  especially   vhere   tliat  expounded,  and  the  ascertainment  of  the 

Inatmnient  is   ancienl,    or    asee  scientific  words  is  finished  before   the  bnsiness  of 

terma.     Per   Tlndal.  C  .    J.,  lu    Shore    v.  exposition   bej^ns.     It  the  reitdinc  of  the 

Wilson,  9  Clark  &  R  5S3  ;  pctE^re,  C.B.  indre  were  not   matter  of  fact,  witnesses 

in  Attorney- Genernl  n.  Plnte  ClasB  Co.  I  would  not  be  beard  in  contradiction  of  it ; 

Anst.  39,  44.     In  Itemon  r.  Hay*rard.  3  and  thoaeh  he  is  supposed  to  have  pecnliar 

A.  &  E.  666.  it  ia  said,  that  a  question  skill  in  the  meaning  and  constrn<rtion  of 

arisinc  at  Nisi  Priat.  before  Lord  l)ra-  langiiafra,  neither  his  business  nor  learn- 

man,  nom  the  obscnritj  of  the  handwrit-  ing  in  supposed  to  give  him  a  Muperior 

ing,  what  the  words  of  a  written  instm-  \nowIedge  of  figures  or  letters.     His  right 

ment  produced   in   evidence  realtor  were,  to   interpret  a  paper  written   in  Coptic 

his  lordship  decided  the  question   him-  characters  would  be  the  same  that  it  la  *~ 

"elf,  and  refused  to  ha»e  it  put  to  the  iur~  ' —    i>- -ii-l    .— i.^__.    -_-   . 

[bi  In  Armstrong  u.  Burrows,  6  Wati 

S6S.  where  the  only  matter  in  dispute  was  a  translation.    The  jary  were,  therefore, 

as  to  the  dnte  of  a  receipt  given  by  the  not  only  legally  competent  to  read  the  dis- 

plaintiif,  the  date  being  illegible,  the  court  puled  word,  bnt  boniid  to  aacertiiin  what 

upon  the  trial  a.isumed   an  exclusive  right  it  was  meant  to  represent."     See  Cabarpa 

to  deciphei  the  instrument,  and  to  deter-  b.  Seeger,    17    Pa.  514;  Jackson  r    "  — 

mine  the  dale,  upon  the  evidence  gi'—  ■"  '-"-—   '"'    "'-'-' "- 

Upon  error,  Gibton,  C.  J.,  in  teveteing 

'  Where  the  defendant  wrote,  "  I  want  to  buy,  say  100  shares  Union  Pacific  stock  on 
margin,"  the  plaintiff,  in  an  action  to  recover  alliance  dne,  may  show  by  experts  the 
technical  meaning  of  the  words  "  on  margin,"  and  a  usage  among  brokers  to  hold  one 
M  buying  personally  liable  in  case  the  security  deposited  for  "  margin  "  prore*  inaoffl- 
dant.  Hatch  u.  Douglas,  4B  Conn.  US,  — K. 
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meat  betweea.  the  original  parties,  vbich  purports  to  be 
expressed  by  tbe  writtea  coDtraet,  'really  was,  so  far  ae  *557 
this  is  necessary  to  establish  their  actual  rights,  and  to 
do  full  justice  between  them,  (c)  A  simple  illustration  of  this 
may  be  found  in  the  rule,  that  if  the  two  promisors  of  a  note  are 
sned,  neither  can  defend  by  proving  that  the  one  signed  only  as 
sarety,  and  that  the  other  was  the  principal.  But  if  one  of  them 
pays  the  note  and  sues  the  other  for  contribntion,  the  defendant 
may  show  in  bar  to  the  action  that  he  signed  only  as  surety  for 
the  plaintiff. 

The  rule  in  relation  to  extrinsic  evidence  {ouhibits  the  admis- 
sion of  oral  testimony  "to  contradict  or  vary"  the  terms  of  a 
valid  written  contract.  ((2)  Therefore,  there  is  nothing  iu  this 
rule  to  prevent  the  introduction  of  such  testimony  for  the  purpose 
of  sxplaining  the  contract.  But  here  a  distinction  is  taken,  which, 
it  it  did  not  originate  with  Lord  Bactm,  was  first  clearly  stated  by 
him ;  it  ia  the  distinction  between  a  patent  amhiguUy  and  a  lattnt 
awiiguity.  (e) 

(c)  Sax  B.  Scammonilan,  3  T.  R.  4T4  ;  ply  doable  applic«tioiiB,  at  mere  nitnieB, 

Rex  v.  lAJndoD,  a  1'.  K.  379;  Taylor  d.  Che  nncert&iiiC/  ia  iuhereat  iq  the  wuid, 

Baldwin,  10  Barb.  Ssa  ;  Krider  d.  Laffertt-,  and  ia  of  coni-M  necesgMHly  patent.    Than, 

I  Wluvt.  303 ;  Coadic  r.   Cowdrey,    123  the  word  "  freight,"  as  it  was  remarked 

N.  Y.  463 ;  Lowell  Mfg.  Co.  v.  Safeguard  b;  Mr.  Justice  :siorg,  in  I'einch  e>.  Dickson, 

Ins.  Ca  68  N.  Y.  SSI.    Tbe  parties  to  an  1  Mason.  10,  ia  sasceptible  of  two  mean- 

iutnunent  mar  show  the  true  character  ings,  aod  it  might  be  duubtful  on  the  face 

of  the  iMliiaclioa  between  tbeia,  in  cod-  of  an  inslmmeDt  wliether  it  referred   to 

troreniee   with   atraogers.      Strader    r.  ^oods  on  board  a  ship,  or  to 'an  interest 

Lambeth,    7   B.    Mon.    aS9 ;  Keynolds  r.  m  its  earningi.      Tlier6  can  be  no  doubl 

Hagoeaa,  3  Ired.  36  ;  Venabla  u.  Thomp-  that  ia  soi^h  a  case  extrinsic  evidence  o[ 

•OD,  11  Ala.  147.  the  dreairtlanca  under  which  tbe  iastm- 

((f)  HadsoQ  i>.  Clementsao,  IB  C.   B.  ment  was  made  would   be  admisgible   to 

213,  36  Eng.  l^  &  Eq.  332,  remove   the   doubt  or   uncertainty.    See 

(e)  The   rule  as  to  lattnt  and  pnlmf  also,    as    to    the   meaning   of   the  word 

<iiiib^ii((i«j  has  been  reganied  aa  furnish-  "port,"   Tie   Loufruemere  v.  N.   Y.  Fire 

iog  a  deciMTe  test  by  which  to  delecmiue  Ids.  Co.  10  Johns.  ISO.      So  althoush  a 

ia  all  cases  whether  extrinsic  evidence  ia  devise  or  grant  to  "one  of  the  sodb  otA," 

admissible  to  aid  in  the  interpretatioo  and  he  having'  several  aons,  wonld  be  void  for 

constmctimiiif  awritten  instrument.      It  uncertaint)^  [Althaiu's  case,8Rep.  I55,a), 

ha*   beea   looked  npoD  ss  covering   the  yet  there  ii  no  reason  why  a  devise  "to 

whole  nonnd  of  the  ailmission  of  extrin-  oue   of   the   soua    of  A,"   he  being  dead, 

■ic  evince,  and  the  confuaion  which  hsa  and  haviaj^  only  one  aon,  would   not  be 

existed  upon  thia  subject   ia  attribatable  good.     Wigram  on  Wills,  see.  79.      Here 

Id  a  great  rlegree  to  the  loose  and  nncer-  a  patent   ambigoity   would    be   removed 

taia    meanings    attached    to    the    terms  by  evidence  of  extrinsic  facts.    In  Price 

latent  and  patent  antbigailiai.     The  term  v.  Page.  4  Vas.   B79,  there  w»s  a  legacy 

smhigiiity   itself,   which   properly  means    to Price,     the     son      of Price. 

the   having  two  meanings,  is  misapplied  The  plaintiff  was  the  only  claimant.      He 

when  used  to  comprehend  all  donbu  and  was  a  son  of  a  niece  of  the  testator,  the 

ancertaintiea  ia  respect  to  tbe  meauing  of  only  relation  of  the  name  oE   Price,  and 

written  instruments.     As  the  term  patent  lived  npon    terms    of    intimncy  with    the 

has  been  nudentood,  it  is  not  true,  that  teatator.     He    was  hrtd    entitled  — The 

a  patent  ambiguity   ia  nnexplainable   by  mle  that  no  evidence  is  admissible  to  re- 

extrinaic  evidence.     Where  ,words  are,  in  move  a  patent  anbigullg  wonld  be  strictly 

the  truest  tense  of    the  term,  anbiguoui,  correct,   if  by  patent  ambiguita   we    meau 

that  is,  have  double  meanings,  not  aim  that  ttote    <u    oncertunty    which    exista 
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•558       •"There  be  two  sorts  of  ambigaitiea  of  words ;  the  one 
ia   ambiguilas   -patens,   and   the   other   lateiu.      PaUna   is 

wbsie  it  is  pnrfectlj  cleui  from  the  face  of  words  of  deccription  that  eridence  of 

of  the  iditnimeat  tt>  be  conitraed,  eitKer  inlmlion  dirtet  ia  admiuible  to  remore  tbe 

that  no  certaJD  subject  baa  been  ^elected,  nacertuntj.     It  may  be  shown  which  of 

Dpon  which  the   instrninent  cftn  operate  two  or  more  penons  or  thin)^  was  in- 

OT  tak*  effect,  or  that  no  certain  perwui  tended  bv  a  description  equallj  applicaUe 

or  peiaouB  have  been  selected  to  be  bene-  to  all.    'Altbun's   caae,    B    Hep.   IS5   a; 

flted   or  affected   by   the  initranient,  or  Jonee  d.  Newman,  I  W.  Bl.  GO;    Doe  r. 

that  DO  certain   purpose   has   been  indi-  Morgan,   I    Cromp.   &  M.   S35;    Doe  d. 

cated  in  respect  to  the   subjects  oi  ob-  Allan,  13  A.  &  K.  4M  ;   Osbom  v.  Wise, 

jecU.    Thus,  a  devise  to  "tweotv  nf  the  T  C.  &  P.  761 ;    Blnndell  v.  Gladstone,  3 

poorest  of  the  (ealstor's  kindred,''  is  void  McN.  &  G.  693,  IS  Kng.  L.  &  Eq.  52; 

loT   ancertaintj.      Webb's  case,    1    RoL  Careleu  d.  Carelew,  19  Veg.  601;   Car- 

Abr.  609.    So  a  beqneet  of  "  Dome  of  my  nithers  c.  Sheddon,  6  Tanot.  U;  Water 

beat  linen."    Peck  d.   Halie;?.  3  P-  Wms.  man  v.  Johnson.  13  Pick.  361.     Bnl  ioa 

987.    So  aUo.  a  devise  to  thu  effect :  "  1  aa  to  latent  ambiKnity,  in  ca»e  of  sherifb' 

tequeat  a  handsome  f^tnity  to  be  Riven  salea,  Mason-i'.  white,  11  Barb.  174.     In 

to   each   of   my   execators.^'    Jubber   d.  Doe  i/.  Gord  ef.  Needs,  S  H.  &  W.  1 29,  tbe 

Jnbber,  9  Sim.  503.     So   a  devise   to   tbe  law  with    respect    to   the    admiigion  of 

"  best  men  of  the  White  Towers."    Year-  extrinsic  evidence,  in  the  case  of  latent 

Book.  49  Ed.  111.,  cited  iu  Winter  u.  Per-  ambignities. is  laid  down  with  great  clear- 

ratt,  9  Clark  &  F.  6SS.    So  a  beqneat  of  ness  hy  Fartt,  B.    The  testator  in  that 

a  legacy  to    be   distribnted  "among   the  case   deviaed  a  honse  to    George   Gord, 

real   distreseed    private    poor   of   'lalbot  (he   son    of   George    Gord;    another   to 

county,"  there  being  no  discretion  given  George   Gord,  the  son  of  Gord.     He  also 

to  the  executors.    'I'rippee  v.  Frszier,  4  beqiieathed  a  legacy  lo  George  Gord,  the 

Harris  &■  J.  446.     Tbe   same  would   be  son   of  John  Gonl.     The  queatiun  was, 

tme  of  a  bequest.*"  to  be  applied  towards  whether  evidence  was  admissible  to  show 

feeding,  clot hmg,"  &c,  tbe  poor  children  that  the  teaialor  intended  that  the  hoaM 

of  C.  county,  which  attend  the  poor  or  devised  to  "  George    Gord,  the    son    of 

charity  school  established  at  H.,  in  wiid  Gord,"  should  ^  to  George,  the  son  of 

county.    Duhiell  e.  Attorney -General,  6  George  Gord.     Park;  B.,  said,  ''  If.  upon 

Harris  &  J.  I.    See  also  Uashtell  v.  At-  tlie  face  of  the  devise,  tt  had  tieen  nucei- 

tomey-General,  S  Harris  &  3.  392 ;    Beal  tain  whether  the  devisor  had  selected  a 

V.  Wyman,  Styles.  240;  Jackson  c.  Craig,  particular  object  of   bis  bount}r.  no  evi- 

Kiiglit  Bract,  V.  C,  3  Eng.  L.  &,  Eq,  173;  deuce    would    have    been    admissible   to 

Baker  d.  Newton,  2  Bi^v,  113  ;   Fowler  n.  prove  that  he. intended  a  gift  to  a  certain 

Garlike,   1    Kuss.  &   M,  333 ;    Attorney-  individual ;  such  would  have  been  a  case 

General  o.  Sibthorp,  3  linss.  &  M-  107;  of  aniuuifiu  patent,  within  the  meauini; 

Maaou  d.  Robinson,  2  Kimona  &  S.  29S;  of   Lord   Bacon's  rule,  whirh  ambiguity 

Winter  v.  Perratt.  9  Clark  &  F.  606;  Due  could  not  be  bolpen  by  averment;    for  to 

B.Carew.SQ.B.  317  ;~Weatherhead'i  leasee  allow  such  evidence  would  be,  with   re- 

e  Baakerville,  1 1  lluw-  329.     In  very  few  spect  to  that  subject,  to  cause  a  parol  will 

cases,  however,  will  it  be  perfectly  clear  to  operate  as  a  written  one.  or,  adopting 

upon  the  face  of  the  inairnment,  that  the  the  langnase  of   Lord   Bacon,  '  to  niaks 

inttnt  is  so  uncerliiia,  that  no  evidence  of  that  pass  without  writing  which  the  law 

txtrimic  facli  can    make    it   certain.  —  appointeth  shall  not  pass  hut  by  writing.' 

'The  term   "  latent    ambiguity  "  is   used  But  here  on  the  fai-e  of   the  devise  no 

very  loosely  to   mean  any  doubt  or  un-  eiich  dnubt  ansea.     There  is  no  blank  be- 

certainty    raised    by    etitrinsic   evidence,  fure  the  name  of  Gi>rd  the  father,  which 

and  very  frequently  there  is  a  fiulure  to  might  have  occasioned  a  ilnubt  whether 

distiuf^uah    between    cases  where    a    de-  the    devisor  had    flnallr    Sxetl    on    any 

Bcriptiun  is   equnlly  applicable    to   either  crrfa in  person  iu   his  mind.     The  devisor 

one  of  two  or  mure  person*,  or  of  two  or  has    clearly    selected    a    particnlar   indi-, 

more  things,  nnd  the  other  cases  in  which  vidual  as  the  deviiiee.    Let  us  then  con- 

B  doubt  is  riiACd  by  extrinsic  facts,  such  aider  what  wonld  havq  been  the  case  if 

as  cases  of  defective  and  inaccurate  de-  there  had  been  no  mention  in  the  will  of 

scription.      This  disiinction   is  of   great  any  o(A«r  George  Gurd,  the  son  of  a  Gord; 

coDseqnence,   especially   in    reference   to  on   that  supposition    tbera  ia  no  doubt, 

the  kind  of  evidence  admissible  to  remove  upon  the  authuritiea.  bnt  that  evidenca 

tbe  doubt  or  uucertAinty.  far  it  ia  only  of  the  testator's  intention,  m  proved  by 

in  the  case  of  tbe   doable  application  hia  declaiatioua,  would  have  been  admit- 
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that   which    '  appears   to    be    ambiguous   upon   the   deed    *  569 
or  instrument;  latens  ia  that  which  eeemeth  certain,  and 
without  ambiguity,  for  anything  that  appeareth  upon  the 
deed  or  instrument ;  but  there  is  *  some  collateral  matter    *  560 
out  of  the  deed  that  breedeth  the  ambiguity.     Amin^itas 
patent  is  never  holpen  by  averment,  and  the  reason  is,  because 
the  law  will  not  couple  and  mingle  matter  of  specialty,  which 
is  of  the  higher  account,  with  matter  of  averment,  which  is  of 
inferior  account  in  law ;  for  that  were  to  make  all  deeds  hollow, 

Nble.  UpOD  the  proof  of  axtriniic  tacta,  &pplic&tioD  of  this  rule  ?  We  are  of 
which  is  atwaj'i  allowed,  in  order  Co  en-  upiuloa  that  it  doee  not.  In  truth,  the 
ftble  the  coart  to  place  itself  in  the  aitna-  mention  ot  perBonii  hj  chose  descriptioaa 
tfon  of  the  deviaoT,  and  Co  conaCme  hia  iu  other  paJU  of  Che  will  has  ao  more 
will,  it  wonM  have  appeared  that  there  effecC,  for  this  pnrpote,  than  pruof  bj 
were  at  the  dale  of  the  will  tva  pereona,  extrinsic  evidence  of  the  existence  of 
to  each  of  whom  the  deticriptioa  wonld  auch  persona,  and  that  they  were  known 
be  eqnally  applicable.  This  cleartf  re-  to  the  devisor,  wonld  hare  had ;  it  nhowi 
•embfea  the  case  put  hj  I>ocd  Bacon  of  a  that  there  were  two  persona,  Co  either  of 
taunt  ambignity,  oa  where  one  grants  his  whom  Che  descripCioD  iti  qneition  would 
manor  of  ti.  to  J.  F.  ajid  his  hcini,  and  be  applicable,  and  that  such  two  persona 
the  truth  is  that  he  has  Che  manors  both  weie  both  knuwo ;  and  ihe  presnnC  case 
of  North  S.  and  South  S. :  in  which  case  really  amounts  to  no  more  Chan  Cliis,  chat 
Lord  Bacon  says,  '  it  shall  be  holpen  by  the  person  to  whom  Che  imperfect  de- 
'    whether    of   Ciiem    was     that  scription  appears  on   the  parol  evidence 


which  the  party  intended  to  paaa.'     U'tie  to  apply,  is  described   in  other   parb 

Fase  is  also  exactly  like  that  mentioned  the  same  will  by  a  more  full  and  perieci 

by  Lord  Coke  in  Altham's  case,  8  Kep.  description,    which    excludes   any    other 

155  a:  '  If  A  levi^  a  Btie  to  William,  his  object  than  himself."    Evidence  of  inten- 

■on,  and  A  has  two  sons  named  William,  tiun   may  be  admitted,  where  there  are 

Che  averment  that  if  mis  hii  intent  to  levy  two   persons  of  the  same  name,  father 

the  fine  to  the  vouager  is  good,  and  ilandi  ttod  son,  althoUKb  Ibe  sun  has  the  addi- 

wrU  K'lh  Ihe  icordi  of  Me  Jiae.'     Another  tion  o(  juar  to  his  name.     Coit  u.  Stark 

cue  is  pnC  in  Cooaden    f.   Gierke,   Hob.  weather,    8    Conn.     98S.       See     Doe     v. 

SS,  which  is  in  point;  'If  one  devise  to  WesClake,  4  B.  &  Aid.  57.     If  in  cases  of 
his  sou  John,  where  be  has  two  sons  of.  latent  ambignitj  the  intent  of  the  parcies 

that  name,'  and  the  same  rule  was  acted  is  not  ascertained,  the  instrument  is  void 

open  in  the  recent  case  of  Doe  n.  Mor-  for  nncertainty.     Richardson  d.  WaCson, 

nn,  I  Cromp.  &  M.  339.    The  character-  *  U.  &  Ad.  7BT  ;  Cheyiiev's  case,  5  Hep. 

utic  of  all  chese  i-ases  is,  that  the  words  68  b,     Morh   will   be  gained   iu  point  of 

of  the   will  do  describe   the    object    or  accuracy,  it  is  conceived,  by  restricting 

■uhject    intended ;    and    the    evidence   of  the    term    latent    amliigaii^   to    Che   case 

Ihe  decUrations  of  the  testator  has   not  where  words  of  deK;riptioii  have  a  donble 

the  effect  ot  varying   Che  instmment  in  application.      Indeed,  it  is  so   restricted 

Any  way  whatever;    it  only   enables    the  bv  Alil'ifon,  B.,  in   Smith  a.  Jeffryei,  15 

coort  to  reject  one  of    the  subjects    or  M.  iW.  S6a.     If  the  term  is  sorestrieted, 

objects  to  which  Che   description    in   tne  we  then  havelhe  casesof /<iIm/ omftiyuKiM 

will  applies  ;  and  to  determine  which  of  proper,  iu  which  alone  evidence  of  inten- 

the  two  the  CestaCor  understood  to  be  sig-  ('on   direct  is   admissible.    All  other  nn- 

Difled  by  the  description  which  he  used  certainties,  whether pa(en(  or /ii(*n(,  inthe 

in  the  will.  .  .  .  There  wonld  hnve  been  ordinary   sense   of  those  terms,  must  be 

no  doubt  whatever  of  Che   admtssibilitr  removed  by  the  same  kind  of  evidence, 

of  evidence  of  Cho  deviior's  incenCiou,  it  namely,  by  placing  the  court  which  is  to 

the  devise  to  '  George,  the  son  of  Gord,'  construe  nn  insCrnment  a/  nearly  as  noe- 


had   Mood   alone,  and   no  mention   had  sible  in  the  liCnation  of  the  author  ol 

been   made   in   the   will  of  George,  the  parties  to,  snch  insCrnmenc.  _  The  mle  ui 

■on  of  John  Gord,  and  George,  the  son  of  paCenC  and  latenC  ambiguities,  then,  falls 

George  Gord.    BnC  does  Che  cirrnmBtance  to  the  ground,  as  furnishing  a  decisive 

that  there  are  two  persons  named  in  the  test  by  which  to  determine  iu  all  cases 

will,  each   answering  the  description  of  whether  evidence  may  be  admitted  to  ex 

'Geoise,  the  son  ol  Gord,'  prevent  the  dIaid  a  writteo  iusttumeiit. 
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and  subject  to  averiaenta,  and  ao,  in  eSect,  that  to  pass  witboot 
deed,  wbicb  the  law  appoiat^th  shall  not  paas  but  by  deed. 
Therefore,  if  a  maa  give  Und  to  J.  D.  «^  J.  S.  et  hccredibut,  and 
do  not  limit  to  whether  of  their  heira,  it  shall  not  be  Bupplied  by 
arerinent  to  whether  of  them  the  intention  was  the  inheritance 
should  be  limited.  But  if  it  be  ambiguitas  latens,  then  otherwise 
it  ia ;  as  if  I  grant  my  manor  of  S.  to  J.  F.  and  his  heirs,  here 
appeareth  no  ambiguity  at  all ;  but  if  the  truth  be,  that  I  have 
the  manors  both  of  South  S.  and  North  S.,  this  ambiguity  ia  matter 
in  fact ;  and  therefore,  it  shall  be  holpen  by  averment,  whether  of 
them  was  that  the  party  intended  should  pass."  (/) 

The  rules  of  Lord  Bacon  rest  entirely  upon  the  principle  that 
the  law  will  not  make,  nor  permit  to  be  made,  for  parties,  a  con- 
tract other  than  that  which  they  have  made  for  themselves. 
They  can  have  no  other  basis  than  this ;  and  so  far  as  they  carry 
this  principle  into  effect  they  are  good  rules,  and  no  further.  For 
it  is  this  principle  which  underlies  the  whole  law  of  construction, 
and  originates  and  measures  the  value  of  all  its  rules.  Thus,  if  a 
contract  be  intelligible,  and  evidence  shows  an  uncertainty,  not 
in  the  contract,  but  in  its  subject-matter  or  its  application,  other 
evidence  which  will  remove  this  uncertainty  is  admissi- 

•  561    ble,  (j)     But  if  a  contract  is  not  certainly  intelligible  •  by 

(/)  Bac.  Max.  Reg.  33,  ing  to  the  ciicnnutucH  of  the  teMator." 

(g)  "  Kor  the  pnrpoae  of  applying  the  Per  f  turner,  M,  K.  iu  Colpova  o.  Culpova, 
iratrQineiit  to  the  facte,  and  aele'riuiuing  Jacob,  464.  See  also  Kellev  v.  Powlet, 
what  panea  by  it,  and  who  take  an  in-  Amhl.  60S,  610.  The  remarks  of  Sic 
teteat  nuder  it,  everj  malerinl  fact  that  _  Jnaiet  Wigram  apon  this  point.  &khoUEli 
will  enable  the  court  to  id«atifj  the  pet-  made  with  reference  to  wills,  apply  equafir 
■on  or  thing  mentioned  ia  the  inUrunieut.  to  all  iuatrutnenta  to  be  coiietrueil.  "  u 
and  to  place  the  court,  whom  province  it  must  always  be  remembered."  Htye  he, 
is  to  declare  the  maauiDi;  of  the  words  "  that  tbe  words  of  a  testator.  like  tliote 
o{  the  instrameiit.  as  near  as  maj  be  ia  of  every  otlier  perauu.  tacitly  refer  to  the 
tbe  sitaation  of  tlie  parties  to  it.  is  ad-  circanutances  by  which  at  the  time  of 
misaible  in  evidence.  Per  ParLe,  B.,  in  expressing  himself  he  in  surrounded.  If, 
Shore  c  Wilsoa,  9  Clark  &  F.  SSB.  See  therefore,  when  the  circomstauces  under 
Guv  c.  Sharp.  1  Mvlne  &  K.  5S9,  602,  per  whii^h  the  testator  made  bis  will  are  kaowo. 
Lord  Brouf/iaia .-  i>oe  a.  Martin.  1  Nev,  &  the  words  of  the  will  do  sufBi^iently  ex- 
Man,  bi*.  par  Part;  J, ;  Doe  d.  Hiscock*  press  the  intention  ascribed  to  him,  the 
e.  Hiscockii.  3  M.  A.  W.  367,  per  Lord  strict  limiU  uf  expoeltion  cannot  be  traos- 
AbiHger!  Hildebrand  d.  Fogle,  20  Ohio,  grassed,  becaose  the  court,  in  aid  of  tiM 
147  ;  Hasbrook  f.  Haddock,  1  Barb.  6-lft  ;  constructioa  of  the  will,  refers  to  thoM 
Simpson  v.  llenderaoD,  Moody  &  M.  300 ;  extrinsic  collateral  circumBtanres  to  which 
Wood  i>.  I..ee.  5  T.  B.  Hoo.  SO,  39  ;  it  is  certain  the  Ungusge  of  the  will  re- 
Hitcbin  p.  Croom,  S  C.  D.  313.  ''  Where  fera.  It  may  be  true,  that  without  sach 
there  is  a  gift  of  the  testator's  stock,  evidence,  the  precise  meaning  of  the  words 
that  is  ambignons,  it  hia  different  mean-  could  not  be  determined  ;  bat  it  is  still  the 
ings  when  used  br  a  farmer  and  a  mer^  will  which  expresses  and  awertains  the 
clunt.  So  with  a  beqneat  of  jewels ;  it  iatention  ascribed  to  Che  testator.  A  page 
by  a  nobleman,  it  would  pass  ill;  bat  if  of  history  (to  use  a  famiiinr  illnntracioD) 

Sa  jeweller,  it   woold   not   pass   Chose  niav  not  be  intelligible  till  some  collat- 

at  be  had  in  his  shop.     Thus  the  same  era!    extrinsic  circumstaaces   are    known 

expression  may  vary  m  meaniog  M«ocd-  to  the  leadet.    No  one,  however,  would 
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itself,  it  may  be  said  that  evidence  which,  makes  it  so  must 
make  a  new  contract;  for  one  that  Li  intelligible  cannot  be  the 
same  with  one  that  is  unintelligible ;  and  tJierefere  the  evidence 
is  not  admissible.  But  this  argument  must  not  be  canied  too 
far,  for  it  is  not  always  applicable  without  much  qualification. 
What  indeed  is  the  meaning  of  uncertainty !  If  words  of  a  for- 
eign langu^  are  used,  the  contract  is  uncertain  until  they  are 
interpreted  ;  if  words  which  are  merely  technical,  tiien  it  is  uncer- 
tain until  experts  have  given  their  meaning ;  if  words  which  are 
applicable  to  two  or  three  different  things  or  persons^  then  it  is 
uncertain  until  the  one  thing  or  person  is  clearly  pointed  out. 
Now,  where  does  the  law  stop  in  this  endeavor  to  remove  uncer- 
tainty ?  We  answer,  not  until  it  is  found  that  the  contract  must 
be  set  aside,  and  another  one  substituted,  before  certainty  can  be 
attained.  In  other  words,  if  the  contract  which  the  parties  have 
made  is  incurably  uncertain,  the  law  will  not  or  rather  cannot 
enforce  it ;  and  will  not,  on  the  pretence  of  enforcing  it,  set  up  a 
different  but  valid  one  in  its  stead.  It  will  only  declare  such  a 
supposed  contract  no  contract  at  all ;  and  will  leave  the  parties 
to  the  mutual  rights  and  obligations  which  may  then  exist  be- 
tween them.  But,  on  the  other  hand,  the  law  will  not  pronounce 
a  contract  incurably  uncertain,  and  therefore  null,  until  it  has 
cast  upon  it  all  the  light  to  be  gathered,  either  from  a  collation 
o(  all  the  words  used,  or  from  all  contemporaneous  facts 
which  extrinsic  testimony  *  establishes,  (h)    If  these  make    *  562 

imagiao  tbftt  h«  vne  uqairinj;  a  knoirl-  had  a  lej^timaM  daaghter  named  Elixa- 

adge  of  tbe  wriMr*!  tneaDin);,  from  ant/  betb,  wbo  died  Bonie    years  before  ttis 

•liier  *Dura  Aan  the  page  he  ma  reading,  date  of  the  wiil,  and  that  the  testator  did 

becanse,  in  order  to  make  that  pa^  in-  not  knuw  of  her  death,  or  of  the  birth 

telligible,  he  required  to  be  informed  Co  of  the  illegitimate  dauehter.    See  also, 

what  country  the  writer  belonged,  or  to  Powell  e.  Biddle,  2  Dall.  TO ;  Gooiii[ige  b. 

be  famished  with  t^  map  of  the  country  Gooiliuge,    1    Ves,  Seu.   231  ;    Careleu  u. 

■boat  which  ha  w«a  reiidiDg."     Wigrani  Carelesg,  19  Ves.  601 ;  Scaulan  b.  Wright, 

on  WiUa.  sec.  76.  13    lick.    523  ;    Brewster    v.    McCall,  IS 

(A)  Among    the  msjieria]   facts   neces-  Coan.  274,  296. —  So  where  the  qaestioa 

Mry  to  be  known   by  the  court,  in  order  la  one   purely  of  intention,  the  beHef  of 

...  .  -.      .  _  I .  _,_ ..  J  __ i._  .1 .   ^jifggf  gf  3^  instrument,  as  to  facts 


it  may  be  placed  as  near  aa  may  be  the  aalha 

In  the  position  uf  tbe  partiei  to  any  in-  necessarily  iuvoWed   in  it.  may   hav 

Mnment,  is  the  IcKowltdge  or  iqnaranct  of  important  bearinff  Upon  its  constmction. 

those  partiea   as  to  certain    facts  neces-  A  t«itator  devised  his  farm  in  A.,  in  tlie 

■arily  loTOlved  in  the  application  of  the  posseeaioa  of  T.  H.,  to  T.  R.     He  had  two 

iBBtrament  to  the  persons  or  Cbings  de-  farms  In  A.,  both  of  which  were  in  tbe 

•cHhed  in  it.    Thns,  in  Doe  t>.  Beynon.  poeseiHion  of  T   H,,  but  at  different  rents, 

ISA.  &  E.  431,  theic  was  a  deTise  to  On  a  qaestion  being  rained  which  of  thes* 

Hary  B.,  with  remainder  to  "  her  three  two  farms  the  testator  Intended  to  giTe  t« 

Aanghters,   ifarj,   Etixabeih,  and  Ann."  T.  R.,  Ae/(f.  that  the  devise  most  be  taken 

At  the  date  of  the  will,   Mary  B.  bai  «o  hare  been  made  to  T.  R.  for  his  pei^ 

two  legitimate  dangbtera,  Mary  and  Ann,  lonal  advantage  and  not  upon  trust;  and 

Hriug,  and  one  ill^timate,  named  Elita-  if  therefore  it  cnold  be  ascertained  that 

betb.     It   was   A</3.  Chat    evidence    was  one  of  the  farms  was  subject  to  a  CrnsC,  or   . 

■dmiiiiUe  to  ibow  that  Uat;  B.formerly  tbat  tfaa  testator  luppotd  it  U>  be  so,  it 
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the  intention  and  meaning  of  the  parties  certain,  it  may  still 
be  an  intention  which  the  words  cannot  be  made  to  express  by 
aoy  fair  rendering.  In  this  caae  also  the  contract  is  null,  for  it  is 
the  words  and  not  the  intention  without  the  words  that  must 
prevail  But  if,  when  the  intention  is  thus  ascertained,  it  is  found 
that  the  words  will  fairly  bear  a  construction  which  makes  them 
express  this  intention,  theu  the  words  will  be  so  construed, and  the 
contract,  in  this  sense  or  with  this  interpretation,  will  be  enforced, 
BB  the  contract  which  the  parties  have  made. 

The  distinction  and  the  rules  of  Lord  Baeon  are  therefore  less 

r^arded  of  late,  than  they  were  formerly,  (i)     They  are  intended 

to  enable  the  court  to  distinguish  between  cases  of  curable 

•  563    and  those  of  incurable  uncertainty ;  to  carry  the  aid  of  *  evi- 

dence as  far  as  it  can  go  without  making  for  the  parties 
what  they  did  not  make  for  themselves,  and  to  stop  there.  And 
it  is  found  that  it  is  sometimes  of  doubtful  utility  to  refer  to  these 
rules  in  the  endeavor  to  ascertain  the  meaning  of  a  contract, 
rather  than  to  the  simpler  rule,  that  evidence  may  explain  but 
cannot  contradict  written  language.  This  last  rule  limits  all 
explanation  to  cases  of  uncertainty;  because  where  the  meaning 
is  plain  and  unquestionable,  another  meaning  is  not  that  which 
the  parties  have  agreed  to  express.  Thus,  if  a  blank  be  left  in 
an  instrument,  or  a  word  or  phrase  of  importance  omitted  by 
mistake,  the  omission  may  be  supplied,  if  the  instrument  contains 
the  means  of  supplying  it  with  certainty,  otherwise  not,  because 
the  parties  in  such  a  case  have  not  made  the  instrument;  and 
the  law  would  make  it,  and  not  the  parties,  if  it  undertook  to 
supply  by  presumption  an  omitted  word  necessary  to  its  legal 
existence.  And  if  it  permitted  this  to  be  supplied  by  parol  testi- 
mony, it  would  be  this  testimony,  and  not  a  written  instrument, 
which  proved  the  property  or  determined  the  rights  and  obliga- 

miut  then  be  infened  that  such  fann  wu  that  it  ahould  be  coDsidered  and  treated  h 

Dot  the  ine  intended  to  be  devised,  but  to  held,  and  if  it  does  not  appear  that  be 

that   the  other  was   tlie  oue  referred  to  held,  or  suppoend  that  he  held,  the  other 

by  the  testator.     Lord  St.  Ltonnrdt  said :  of  them  on  any  trust,  it  Boems  to  me  that 

"  The  only   querCion  which  is  absolotely  the  one  which  he  supposed  to  he  held  on 

necessary  to  be  ileciiled  is  this,  not  whether  Bny  trust,  or  treated  as  if  so  held,  cannot 

the  testator  really  held  ihoae  eslates,  at  be  recni^ed  as  intended  tn  be  the  subject 

one    ui    them,  ou    auy  valid    truKts,  but  of  the  devise  to  Mr.  Kobinson,  aod  conse- 

rather  what  he  ooaaidered  aud  niiderslood  qnontly  the  other  estate  may  be  deemed 

to  be  his  inlereat.  that  is,  whether  be  sup  to  be  the  one  referred  to  in  that  devise." 

posed  that  he  held  them,  or  one  of  them,  Blnndell  v.  Gladstone,  3  McN.  &,  G.  B91, 

on  any  trust,  or  treated,  or  ioteaded  to  13  V-ti^-  L.  &  Ku.  i%     See  nls»  Quiucey  «. 

treat,  or   to  have   them  or  one  of   them  Quincey,  11  Junst,  111  ;  Connolly  n.  Par- 

trcBted  as  if  so  held  in  trnst.     If  he  sup-  don,  I  Wige,  a9I ;  Baker  u.  Baker,  S  Vba. 

posed  that  he  held  one  of  theni  in  tmst,  167. 

or  treated  it  aa  if  so  held,  &ud  iuMaded        (i)  See  atife,  p.  "5S7,  note  («). 
678 


)vGo6<^lc 


CB.   I.]      CONSTBUCnOH   AND  INTEBPBETATION  07  CONTRACIEL      *  564 

tioa  of  the  parties.  (; )  But  this  rule  peTmits  all  fair  and  reaaoD- 
able  explanation  of  actual  uncertainty.  Thus,  if  a  guaranty  be 
given,  beginning,  "  In  consideration  of  your  having  this  day  ad- 
vanced "  money,  &e.,  which  guaranty  ia  invalid  if  in  fact  for  a  past 
or  executed  consideration,  evidence  should  be  received  to  show 
that  in  point  of  fact  the  advancing  of  the  money  and  the  giving  of 
the  guaranty  were  simultaneous  acts,  (k) 

It  is  not  easy  to  lay  down  rules  which  will  assist  in  determin- 
ing these  difficult  q^uestions,  and  not  be  themselves  open  to 
'  much  question.     But  we  should  express  our  own  views  *  564 
on  this  subject  by  the  following  propositions. 

If  an  instrument  ia  intelligible  and  certain  when  its  words  are 
taken  in  their  common  or  natural  sense,  all  its  words  shall  be  so 
taken,  unless  something  in  the  instrument  itself  gives  to  them, 
distinctly,  a  peculiar  meaning,  and  with  this  meaning  the  instru- 
ment is  intelligible  and  certain ;  and  in  that  case  this  peculiar 
meaning  shall  be  taken  as  the  meaning  of  the  parties. 

If  the  meaning  of  the  instrument,  by  itself,  is  intelligible  and 
certain,  extrinsic  evidence  is  admissible  to  identify  its  subjects  or 
its  objects,  or  to  explain  its  recitals  or  its' promises,  so  far,  and 
only  so  far,  as  this  can  be  done  without  any  contradiction  of,  or 
any  departure  from,  the  meaning  which  is  given  by  a  fair  and 
rational  interpretation  of  the  words  actually  used. 

If  the  meaning  of  the  instrument,  by  itself,  is   affected    with 

uncertainty,  the  intention  of  the  parties  may  be  ascertained  by 

'  extrinsic   testimony,   (I)   and   this   intention    will    be    taken    as 

(f)MIII«ri'.   Tr&Ten.    S    Biiiz.344i  n.  Brooks.  10  A.  A  E.  309.    In  Noonan  p. 

SaoDdenon  v.  Pipm,  %  Bing.  N.  C.  439 ;  Lee,  3  Black,  499,  the  rale  ii  sUUd.  that 

BaylU  B.  Attorney  .General,  3  Atk.  239;  p&rol  evidence    not   inronsintent   with  a 

Castledon  t>.  Tnrner,  3  Atk.  SS7  ;  Hnnt  d.  written  iDitrnment.  is  admissible  to  apply 

Hon,  3  Bro.  C.  C.  311.  such  instrnment  to  iu  snbject, 

(Jr)  Goldahede  d.  Swan,  I  Exeh.  IM.  (/)  See  unit,  p  'SST,  □.  (e).    This  in- 

Id  this  case,  PigoU,  o{  connael  for  the  tention,  of  course,   is  to  be  asferlaiDed, 

defendant,  insisted    upon  the  mle    that  in  all  cases,  except  that  of  liittnl   anbi- 

pacol  cTideace  is  not  admissible  to  vary  gatlg   proper,   by   a  iterelupment  o(    tho 

the  terms  oC  a  written  instrament.     But  rirCBiRifancei  nuder  whii^h  the  iustniment 

ParLe,  B.,  interrupting  him,  said:  "Yon  was   made.     It  cannot   be  ascerCaiued   by 

cannot  rary  tlie  terms  of  a  written   in-  bringing  forward    prvof  of  declarations 

■tmment  by   parol  evidence  i    that   is  a  or  converaatiaas  wliich  look  place  at  the 

regnlar  mle ;  bnt  if  yon  can  constme  an  time  the  instminent  was  made,  or  before. 

inatrumenl  by  parol  evidence,  where  that  or    afterwards.     After    considerable   con- 

Instrament  is  ambi^'ons,  in  sneli  a  man-  fusion,  caused   by  lome   anomalous  early 

ner  as  not  to  contradict  it,  yon   are  at  cases,  the  law  npon  this  point,  especially 

liberty  to  do  so."    And  the  other  jndeea  in  reference  to  wills,  is  clearly  settled  iu 

nae  similar  language.    See  also  Butcher  Kuglaud.     In    Beaumont   r.   KeU,   3    P. 

a   Stenart.  U   M.  £  W.  85T,  where,  "  in  Wms.  140.  it  was  permitted  to  be  shown 

consideration   of  your  having  released."  that  Gertrude   Yardley   wns   ttie  person 

was  Arid  to  have  n  prospective  and  condi-  intended  to  be  designatefl  by  a  testator 

tional  meaning,  by  the  help  of  extrinsic  by  the  name  of  Catharine   Earnley  [see 

evidence.     And  see  Colboura  r.  Dawson,  tiie  case  stated  anle,  p.  *&S0.  n.  idj.]    Id 

10  C.  B.  765, 4  Eug.  L.  &.  Eq.  3TS;  Uaigh  Thomas  e.  Thomas,  6  T.   K.  Gil,  tb«M 
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*  565    th«  *  meaning  oF  the  parties  expressed  in  the  inatrumeDt, 

if  it  be  ft  meaning  which  may  be  distinctly  derived  froa  a 

was  ft  dcTiM  M  foIlcnTB :  "Item.    I  dcTJae  which   nmkM   it  the  more  expfali«it  to 

to  my  gnuiddangbter,  Mary  'J'bomka,  oC  iuveidgnM  tlie  priDciphs  npun  which  auj 

Uechloyd  in  Herthyr  pariib,"  &£.    Tb*  evidence  lo  explsiu  the  will  of  a  teatstor 

teattfot    had    a   granddaughter   of   the  ought  to  be  received.    The  oliiect  ia  all 

name  oF  Elinor  Evan*,  living  at  the  place  casea  ie  to  discover  the  inteatiou  of  the 

mentioned  in  the  will,  and  a  great-graod-  leMator.     The  flmt   and    tnaml    obviona 

daaghter,  Maiy  Thonuw,  who  lived  at  a  atoie  of  doing  thi«  it  to  read  his  will  aa 

place  Bome  miles  distant  from   Merthyr  Ike  liaH  written  it,  and  a>llei:t  his  inteation 

pariah.     It  wu  lield  by  Lord  Keai/oii,  that  from  his  words.     But  aa  hia  wonis  refer 

evidence  of  dectaratiooH  made  by  the  tee-  to    facta   and   circomBtaoccfl    reapecting 

UCor   at    the   time   the    will    was    made,  hig   property  and   liU  family,  and   othera 

wonld    have     been    adiDiagible    to    ehow  whom   he  namea  or  deiicnbet  in  hi*  will, 

whom  the  tentator   meant  bj   the  iasc-  it  ia  evident  that  the  meaning  and  anpli- 

cnrate  deocription.    See  also  Uampehire  cation  of  hie  words  cannot  be  ascertainad 

V.  Peirce,  S   Vee.  316;  Strode  i.  Kna«ell,  without  eridence  of  all  thtwe  facts  aod 

S  Vera.  623 ;  Price  a.  Page,  4  Vm.  6B0 ;  cireamataocea.     To  undenland  the  maau- 

Still  D.  HoBte,  6  Madd,  &  G.  193;  tludg-  in^  of  any  writer,  we  mont  firat  be  ap- 

■on  B.  Hodgson,  S  Vem.  333,     So  far  aa  pnsed  of  the  ^noni  aud  circumataacea 

theae   caae*    aauvtion  the  doctrine    that  cliaC  are  the  aubjeeW  of  hia  alluaiona  or 

evidence  of  in'«tif/iin  ia  admiaeilile  in  cases  statements;   and  if   these  are  uot   fully 

not   falling  under  the  rule  aa  to  taitnt  discloaed  to  hia  work,  we  most  luok  for 

amiiguit^,  as  defined  ante,  p.  '557,  a.  It),  illuatralion  to  the  historv  of  the  times  iu 

rtiev  are  overruled  by  the  cases  of   Miller  which  he  wrote,  and  to  the  works  of  eon- 

«.  T'nver*,  8  Bing.  S44,  and  IXm  d.  His-  tempanneotta     anthora.      All    the    fads 

cocks  B.   fUscocka,  !i  M.  &-W.  3S3.    In  and   circumstaoces,  therefore,  reapecCing 

Miller  r.  Travers,  there  was  a  devise  of  persons  uf  property    to   which  the  will 

all  the  testator  s  estates  in  the  county  of  relates,   ace  undoubtedly  legitimate,  and 

Limerick  and  city  of  Limerick.     At  the  often  necessary  evidence,  to  enable  ns  to 

time  of  making  the  will,  the  testator  had  understand  the  meaning  and  applicatioo 


J  of  Limerick.     He    of  h 
e  city  o(  Limerick,      bavt 
inadequate   to   meet  the   charges  in  the     things  by  peculiar  names,  by  which  they 


a  small  eatale  in  the  city  of  Limerick,      have  hahitnally  called  certain  pem 


will,  and  considenible    estates  situate  in  were    not    commuuly   known.       If    them 

the  county  of  Clare.     It  wax  helil,  that  it  names   should    occur   iu    his   will,  they 

could  not  be  shown  bv   partd  evidence  could   only   be  explained   sud  construed 

that   the   words   "county   of   Limerick"  by  the  aid  of  evidence  to  show  tlie  sense 

were  inserted  by  miHtoke,  instead  of  thQ  iu  which  he  used  them,  in  like  maniier 

wojfds  ■"conirtvof  Clare;"  and  that  the  at  if  his  will  were'written  in  ciplier,  or 

testator  inteucied    tu  devise  his  entate  iu  in    a   foreign    language.     The   hahila  of 

the  county  of  Claie.    See  the  very  able  the  teatstor  in  these  particulars  must  be 

review  of  the  cases  by   Tindal,  C,  J.    la  receivable   as    evidence   to   explain    the 

Doe  d.  Iliacocki  v.  Hiscocks,   a  testator  meaning  of  bis  will.    Bnt  there   is  an- 

devised  lands  to  his  son  John  Hiacocka  other  mode  of  obtaining  tlie  intention  of 

for    Ufe;    and    from   his   decease,   to   hi*  the  testator,  which  ia   I ly  evidence  of  his 

grandson  Jolin  Hiacocki.  eldett  son  of  the  declarations,    of    the    instmctiont    given 

said  John  Hiscocks.     At  the  time  of  mok-  for   hia  will  and  other  circumstances  of 

ing  the  will,  the  leetator'a  son  John  Hi*-  the  like  nature,  which,  are  not  addnced 

cocka  had  been  twice  married;  by  his  first  for    explaiaing    the  words   or  meaning 

wife  he  had  oue  son  Simon;  by  his  sec-  of  the  will,  hot  either  to  supply  awne 

ond  wife  an  eldest  son  Jolm,  and  other  deficiency,  or  remove  some  oliecurity,  ot 

Tonnnr    children,    sons   and    daughters-  to  give  some   efFect   to  exprewions   that 

Sr/il,  that   evidence  of   the    instrnctions  areunmeaningoranibigaoaa.     Kuw.  there 

riven  by  the  testator  for  his  will,  and  of  is  but  one  case  in  which  it  appears  to 

bis  decuratious,   was   not  admissible   Co  ns  that  this  sort  of  evidence  of  inten- 

show  which  of  these  two  grandsons  was  tion  can  properly  be  admitted,  and  (hat 

intended  by  the  description  in  tlie  will,  is,  where  the   meaning  of  the  teatstor's 

IxaA  Abini/tr.  after  stating  the  facts,  and  words  is  neither  ambigaona  nor  obwcme, 

noticing  the  question   raised,  said:   "It  and  where  the  devise  u  on  the  face  of  it 

must  be  admitted  that  it  is  not  passible  perfect  and  intelligible,  bat  from  aome  of 

altogether  to  reconcile  the  different  casei  the  cirmmstancea  admitted  in  proof,  aa 

that  baie  been  decided  <w  this  aubject ;  unblgoity  arites  at  to  which  of  tbn  two 
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fair  and  rational  interpretation  of  the  words  actually  used. 
But  if  it  be  •  incompatible  with  such  interpretation,  the   •  566 
instrument  will  then  be  void  for  uncertAinty,  or  incurable 
iooccuracy. 

A  contract  may  be  enforced  in  its  plain  and  oatural,  or  in  its 
legal  meaning,  although  evidence  be  offered  tending  to  show  that 
the  intention  of  the  parties  differed  absolutely  from  their  lan- 
guage, unless  the  transactioa  be  void  from  fraud,  illegality,  inca- 
pacity, or  in  some  similar  way. 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it  have  no 
plain  and  natural  or  l^al  meaning,  by  itself ;  and  if  admissible, 
extrinsic  evidence  can  only  show  that  the  intention  of  the  parties 
was  one  which  their  words  do  not  express.  Sut  the  supposed 
contract  being  set  aside  for  such  reasons  as  these,  the  parties  will 
be  lemitted  to  their  original  rights  and  obligations. 

or  more  thingB,  or  nhich  of  the  two  or  that  in  all  other  case*  pMul  erideuce  of 
mora  penHins  (each  atiBwerittg  the  words  what  was  the  teatBitor'a  intentiuo  ouf^hC 
in  the  «ill)i  the  icMatur  intended  to  ex-  to  be  exclnded,  npon  thi*  plain  groaai, 
preM.  Thai,  if  a  testator  deviae  hie  that  h[B  will  ought  to  be  made  io  writing  ; 
manor  of  S.  to  A.  B.,  and  hna  two  miinon  and  if  bin  inteutioD  caLiiot  be  made  to 
of  North  S.  and  Soatb  H.,  it  beioK  clear  appear  by  the  writing,  explaiaed  bj  cir- 
he  meant  to  devine  one  oiilf,  whereai  cnmuances,  there  ii  no  will."  See  aluo 
both  an  equally  deooted  by  the  words  Shore  r.  Wilson,  9  Clark  &  F.  3SS ;  s.  o. 
he  bw  ueod,  in  that  cue  there  ii  what  mm.  Attomey-General  v.  Shore,  II  Sim. 
Lord  Bacon  calla  'an  equivocstiou,' i.  &,  S9S ;  And  the  Ute  case  of  Attorney-Gen- 
tbe  words  equiilly  apply  to  either  manor,  e»l  e.  CUpham,  4  Ue  G.  M.  &  G.  591,  31 
and  evidence  of'previuas  intention  may  Eng.  I^  &  Eq.  14a,  where  this  whde  mat- 
be  received  to  solve  this  latent  ambignity;  ter  is  very  fnlly  diicnseed.  For  the 
for  the  intention  shows  what  be. meant  present  state  of  the  law  npon  the  variona 
to  do;  and  when  yon  know  that,  yon  im-  poinla  diacnased  in  this  laat  aection,  the 
mediately  perceive  that  he  baa  done  it  jnofession  are  very  greatly  indebted  to 
by  the  Keneral  words  he  haa  used,  which,  the  admirable  little  treatise  by  Sic  Jama 
in   their   ordinaty   Muse.   may   properly  Wigram  on  the  luterpratation  of  WiUo. 


jiGooi^lc 


THB  LAW   0?  CONTRACTS.  [PABf   n. 


•567  •CHAPTER  n. 

THE   LAW   OF  PLACS. 
Sect.   I.  —  Preliminary  BemarJa. 

If  one  or  both  parties  to  a  contract  entered  into  it  away  from 
their  home,  or  if  a  contract,  or  questions  dependent  upon  it, 
come  into  litigation  before  a  foreign  tribunal,  the  construction 
of  the  contract,  the  rights  that  it  gives,  the  obligations  that  it 
imposes,  and  the  remedies  which  either  party  may  have,  may 
depend  upon  the  law  of  the  place  where  the  contract  was  made, 
or  the  law  of  the  domicil  of  the  parties,  or  the  law  of  the  place 
where  the  thing  to  which  the  contract  refers  is  situated,  or  the 
law  of  the  tribunal  before  which  the  questions  are  litigated;  or, 
to  use  the  Latin  phrases  generally  employed,  the  lex  loci  con- 
tractus, the  lex  domicilii,  the  lex  loci  rei  silce,  and  the  lex  fori. 

The  common  law  has  left  many  of  these  questions  unsettled ; 
but  the  immense  immigration  into  this  country,  the  great  and 
growing  intercourse  between  it  and  foreign  nations,  and  the 
estremu  facility  and  frequency  of  foreign  travel,  and,  more  than 
this,  the  fact  that  our  own  nation  is  composed  of  furty-four  inde- 
pendent sovereignties,  all  combine  to  give  to  questions  of  this 
kind  peculiar  importance,  and,  on  some  points,  peculiar  diffi- 
culty. It  will  not  be  possible  to  exhaust  the  consideration  of 
these  topics  within  the  space  which  can,  in  this  work,  be  given 
to  them.  But  an  attempt  will  be  made  to  present  the  leading 
principles  which  must  determine  all  these  questions.  To  few  of 
them  is  there  a  precise  and  certain  answer  given  by  the  common 
law;  and  some  of  them  have  not  yet  passed  into  adjudication. 
By  writers  on  the  civil  and  continental  law  of  Europe,  they  have 
been,  perhaps  all  of  them,  very  fully  considered ;  but  with 
*  568  such  a  diversity,  and  irreconcilable  contrariety  •  of  con- 
clusion, that  we  shall  confine  ourselves,  as  far  as  possible, 
to  the  common-law  authorities,  (a) 

(a )  Mr.  JDitice  Stori/'i  lufto  work  on  menta ;  and  in  his  closing  paragraph  he 
the  Cooflict  of  L&wi  m  io  &  frtM  meas-  lars :  "  It  will  oecat  to  the  learned  mder, 
nre  compoied   of   those  conHieting  state-     apon  a  general  sorve/  of    the  Nihject, 
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QENEBAL  PBINCIPLK3. 

The  first  principle  we  state  is  this.  Laws  have  no  force,  hy 
their  own  proper  vigor,  heyond  the  territory  ol  the  State  by 
which  they  are  made;  excepting,  for  some  purposes,  the  high 
seas,  or  lands  over  which  no  State  claims  jurisdiction.  Without 
this  limit  tliey  have  no  sanction  ;  obedience  cannot  be  compelled, 
noi  disobedience  punished;  and  do  contiguity  of  border,  and  no 
difierence  of  magnitude  or  power  between  two  independent  States, 
can  a&'ect  this  rule.  For  if  the  State,  a  law  of  which  is  broken, 
send  its  officers  into  another,  and  there  by  force  or  intimidation 
acts  in  reference  to  this  breach  as  it  might  act  at  homa,  such  act 
is  wholly  illegal;  and  if  it  thus  acta  with  the  consent  of  the 
foreign  State,  within  whose  dominion  it  goes  by  its  officers,  it  is 
this  consent  only  which  legalizes  its  acts.(i) 

In  the  next  place,  all  laws  duly  made  and  published  by  any 
State  bind  all  persons  and  things  within  that  Slate,  (c) 
This  *  is  a  general,  and  perhaps  a  universal  rule ;  for  the  *  569 
few  seeming  exceptions  to  it  are  not  such  in  fact  A 
stranger  is  bound  to  the  State  wherein  he  resides  only  by  a  local 
and  limited  allegiance;  but  it  is  one  which  is  sufficient  to  sub- 
ject him  to  all  the  laws  of  that  State,  excepting  so  far  as  they 

that   tmuiy   qaMtiom    are    still    left    in  of  cooumI  hu  fnrniabed,  leaven  the  iub- 

a  distresaing  state  uf   uncertaititjr  aa   to  ject  aa  much  enveluped  in  obscurity  and 

the  true  principlen  vhir.h  ought  to  regu-  doabt  at  it  would  have  appeared  to  our 

lau  aod  decide  them,      UifFereat  uations  own  Dndentandiun,  had  we  been  called 

«Dtertaia  diSereut  docCriuee  and  ditFerent  on  to  decide,  without   the  knowledge  of 

naages  in  regard  to  them.     The   jariats  what  uthen  bod  tboaght  or  writleu  upoa 

of  different  cuuntriea  hold  opinioiu  oppu-  U." 

«its  to  each  other,  as  to  Hinie  of  the  fun-         (b)  Le  Louie,  a  Dods.  SIO  ;  Illanchard 

damenCal  principles  which  uoghl  to  have  b,  Knsiell,  13  Masa.  4  ;  Bank  of  AuKiista  v. 

a    nniversBl    operatiaa,  aad    the   jariita  Karle,  13  Pet.  S84 ;  Smith  v.  Uiufrey,  8 

of   the    same  nation  are    aometinieii   as  Foster,  379. 

ill  agreed  among  thenuelvea."    And   in         (c)  "The  law  and  legislative  eovem- 

8aal    B.   Hia   CradlCora,   IT   Mart.   (La)  ment  of   every  dominion  ei|aally  atfectn 

blO,  Porier,  J.,  ta.vs:  "The  bnly  qneatiou  all  persons  and   all  property  within   tba 

Creaented  for  our  decision  is  one  of  law;  limits  thereof;   and  is  the  rule  of  deci- 

nt  it  ia  one  which  grows  out  of  the  con-  sion  tor  all  qaenioDR  which  arise  there. 

Hict  of   laws  of  different  States.      Oar  Whoever  purchases,  lives,  or  Hues  there, 

former  experienne   had    taaeht   Mt   that  puts  himself  under  the  laws  of  the  place, 

questions  of  this  kind  are  the  most  em-  An  Englishman  in  Ireland,  Minorcn,  the 

oarrassing  and  dilflcnlt  of  decision  that  Isle  of  Han.  or  the  Plantations,  hns  no 

can   occnpy  the   attention  of  those  who  privilege  distinct  from  the  natives,"    Per 

preside  in  conrta  of  jnstice.      The  argn-  I^rd    itanifitid,    in     Hall    f.    Campbell, 

m«Dt  of  thiB  case  has  shown  ns  that  tb«  Cowp.  SOB.      See    RaJing    t>.    Smith,  9 

vast  nam  of  teomiiig  which  the  researcb  Uogg.  CoDHSt.  3B3. 
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relate  to  duties  which  only  citizens  cao  perform.  For,  as  every 
State  has  the  right,  in  law,  of  exluding  whom  it  will,  so  it  may 
put  what  terms  aod  conditions  it  will  upon  the  admission  of  for 
eigners.  All  contracts,  therefore,  which  are  construed  withia 
the  State  in  which  they  are  made,  must  be  construed  according 
to  the  law  of  that  State.  The  same  thing  is  true,  in  general, 
when  contracts  are  construed  in  a  place  other  than  that  in  which 
they  are  made ;  but  this  rule,  and  the  exceptions  to  it,  will  be 
considered  presently. 

In  the  next  place,  every  State  may,  by  its  own  laws,  bind  all 
its  own  subjects  or  citizens,  wherever  they  may  be,  with  all  the 
obligations  which  the  home  tribunals  can  enforce.  If  laws  are 
made  which  go  further  than  this,  they  must  needs  be  inoperative, 
as  tbey  cannot  \te  enforced  beyond  the  jurisdiction  of  the  home 
tribunals,  except  with  the  consent  and  by  the  action  of  the  for- 
eign State. 

Lastly,  it  may  now  be  said,  on  good  authority,  that  foreign 
laws  may  have  a  qualified  force,  or  some  effect,  within  a  State, 
either  hy  the  comity  of  nations,  which  is  one  of  the  fruits  of 
modern  civilization,  or  by  special  agreement,  as  by  treaty  or  by 
constitutional  requirements,  as  in  the  case  of  onr  own  country,  of 
which  the  Constitution  requires  that  "  full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  State,  '(oc)  But  in  none  of  these  cases 
do  laws  acquire,  strictly  speaking,  the  force  of  laws,  within 
a  sovereignty  which  ia  foreign  to  that  in  which  they  were 
enacted;  nor  could  this  be  the  case  without  a  confusion  of 
sovereignties.     But  the  effect  of  such  comity,  aided  in  some 

•  570    *  instances   by   special   agreements,   or  constitutional  re- 

quirements, may  be  stated  to  be,  (hat  the  laws  of  civilized 
nations  are  permitted  to  have  some  operation  in  foreign  States, 
so  far  as  they  in  no  degree  conflict  with  the  powers  or  the  rights 
of  such  foreign  States,  or  with  the  operation  of  their  laws,  ((/) 
their  general  policy,  or  morality,  (dd) 

The  first  and  most  general  principle  as  to  the  validity  of  a 
contract  rests  upon  obvions  reasons,  and  certain  expediency,  if 
indeed  we  may  not  say  that  it  is  founded  in  the  necessities  of 
national  intercourse ;  it  is,  that  a  contract  which  is  valid  where 

(ee)  See   Grean    v.    Vftn    BoBkirk,   S  earaubiquetuamvin.giialeiuanikilpctaMi 

Wallace.  307.  oMjun  aiUruii  impmtiilii  tjmgui  cicna 

((/)  Star^  qaotes  from   Hubtru*  a  vetj  praju/Heetttr."     OonB.  of  Lam,  |  19,  o.  S. 

precin  itaMmeiit  of  thii  rale.    "Rectum  And  aM  Zipcef  v.  ThotnpMKi,   I   Gn?. 

m/ieriiirtnii  id  comiftr  agunt,  ut  Jura  cujut-  943. 

^at popali  intra  terminet  tjiu  «aeroUal«»-  \dil)  BvlMiiki*.  BaBki,MGa.4)5. 
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it  is  made  ia  to  be  keld  valid  everywhere.     And,  on  the  other 
hand,  if  Toid  or  illegal  by  the  law  of  the  place  where  made, 
it  is  void  everywhere,  (e)     There  may  be  an  exception  to 
this,  *  where  a  contract  vhich  violates  the  revenue  laws    *  571 
of  the  country  where  it  waa  made,  comes  before  the  court 
of  another  country,  (/) 

The  general  rule  aa  to  the  construction  of  contracts  is,  that  if 
they  relate  to  movables,  which  have  no  place,  no  sequelam,  in 
the  language  of  the  civil  law,  for  mobilia  inhcererU  ossibua 
domini,  they  are  to  be  construed  according  to  the  law  of  the 
place  where  they  are  made,  or  the  lex  loei  cojUractua ;  (t/)  >  and  if 

(«)  Triiiib«7  V.  VigDi«r.  1  Bidk,  N.  C.  fBnndoDhtedk  otabliahed.      See  Boacher 

151  ;  D«  Sobry  u.  De  UiiBtre,  2  HturiB  &  v.  LawMD,  Cks.   Temp.  Hardw.   S&,  194  i 

J.  )91 ;  Williags  b.  Caiiteqam,  Pet.  C.  C.  Uolmsn  f.  JohaiKiii,  Cowp.  3«1  ;  Bigga  e. 

317;    PeoraaU   i>.   Dwight,    3   Man.   88;  Lawreace.  3  T.  R.  IM ;  Clugaa  u.  ^ii>. 

SioiCh  ET.  Me&d.  3  Conn.  353;  Medbory  n.  lane,  4   id.   468;  Planch^   v.  Fletcher,  1 

Hopkins,    id,   473 ;  Monghton  r.  Page,  S  Dong.  SSI ;  Lndlow  v.   Van  RenHBelaer,  1 

H.  H.  ti :  Dver  u.  Hnut,  G  id.  401 ;  Gba-  JbhttB.  M.     In  Wvaae  v.  JsckMn,  £  RoM. 

■en  P.  Godfrey,  S  Foater,  41 S ;  Smith  v.  351,  k  wan  lidd  that  a  holder  might   te- 

Godfrey,  S  id.  379 ;  Whiston  p.  Stodder,  8  cover  in  an  EngliBh  conrt  on  a  bill  drawn 

Hart.  (IjB.)  95  ;  Audrewa  u.  Die  Crediton,  in  France  on  a  French  itamp.  thoneh  in 

11  La.  464 ;  Yosnr  e.  Harria,  14  B.  Mun.  rvtisequence  of  iU  not  being  in  the  form 

539 ;  Bank  of  Unit«d  iStotes  d.  Donnallv,  required    by    the  French    code,    he    had 

g  Pet.  361 ;  Andrewa  t:  Pond,  13  id.  65;  failed  in  aa  action  which  hebronght  On  it 

Wilcox  I'.  Haat,  id.  378  ;  Van   Reimsd^ k  ia  France.      Even  i(  the  coDtracn  in  theM 

V.  Kane,  1  GalltH.  371 ;  Tonro  v.  Caasia,  chm<  were  to  be  conaldered  aa  violating 

1  Noct  &  Mi^C.  173 ;  HoDghtaling  b.  Ball,  odIj  revenue  laws,  still,  conld  a  contract 

90  Mo.  563 ;  M'Intyin  r.   Parka,  3  Met.  made    in    Frsnce.    between    Frenchmen 

S07  ;  Robinson   v.   Bland,  S  Bun.   1077  ;  there,  to  smuggle  goods  sgainst  the  law 

KuTTOws  V.  Jemino,  2  Sti«.  733  ;  La  Jenne  of  ITrance,  bo  lipid   good   id  England  or 

Engenie,  2  Mason,  459;  Alves  e.  Hod)^  America?     Not  on  anv general  principles 

ami,  7T.  R.  S4i  ;  Clagg  c.  Levy,  3  Camp,  that  we  are  aware  of;  and  certainly  not 

166.     See   Milliken   v.  Piatt,   135   Mass.  becanse  a  contract  mnde   in  Eii^land  to 

374 ;  Bell  v.  Packard,  69  Me.  105  ;  McKee  sninsgle  into  France  wonld  be  held  good 

v.  Jonea.  67  Miss.  405 ;  Hant  n  Jones,  IS  in    England ;  for  the  cases   are   entirely 

B.  I.   Mb;    Tenant   v.    Tenant,    110   Pa.  distinct. —  So,  if  coutracta  are  made  onlj 

478;  Brown  tt    Browning,    15  R.   I.  4S2  orally,  where  bj    law   they  shonid  be  in 

'nieae  two  rales,  or  rather  this  one  rale,  is  writing,   thej   cannot    be    enforced  else- 

ganaially  asserted  aa  broadly  aa  we  hare  where  where  writing  ia  not  required.    And 

al«ted  it  in  the  text ;  and  yet  there  are  if  made  orsUy   where   writing  is  not  re- 

cases  and  i/icfa  of  weightthatconHict with  qnired,   Ihey  can    be    enforced   in   other 

it.     In  James  v.  Catherwood,  3  Dowl.  &  countries  where  sach  contracla  should  b« 


.,      ...     «sumpBit  for  money  in  writing.     Vidal  v.  Thompeon,  II  Mart. 

lent  in  France,    receipts  were  offered  in  (Iji.l  23 ;  Alves  v.  Hodgson,  7  T.  R.  241  ; 

evidence  not  itamped   aa    the    laws    of  Clegg  u.  Levy,  3  Camp.  1S6. 

France  required  to  make  them  available         (j)  Sharp  v.  Taylor,  S  Phillipa,  811; 

there,  they  were  received  in  England.     It  Ivey  v.  Lalland,  42  Miss.  444.    And  sea 

is  traa.  Chat  on  the  rantinn  for  a  new  trial,  preceding  note. 

it  ia  pDt  on  the  ground  that  it  is  perfectly  ig)  Thome    v.    Watkins,    2  Yea.  35 ; 

well  settled  that  an  English  contt  will  not  Holmes    b.  Remsen,   4  Johna.   Ch.  487  i 

t«ke  notice  of  foreign  rcuenne  Javi,     i'hiB  Harvey  E.  Richards,  1  Mason,  412;  Bnico 

>  Bnt  this  principle,  which  rests  on  comity,  will  not  he  permitted  to  override  tha 
Uws  or  the  policy  of  the  place  where  the  property  is  situated,  by  the  courts  oE  that 
place.  Thus  a  morcgaae,  made  in  Massachnsette  by  one  domiciled  there,  according  to 
the  reifairements  o[  .Massaclinsetta  liiw,  of  chattels  sitoated  In  New  Hampabire,  is 
invalid  as  against  creditors  of  the  latttr  f^tate,  if  the  requirements  of  New  Hampshire 
law  have  not  been  complied  with.  Clark  i>.  Tarbell,  58  N.  H.  SS.  See  also  Pardo  v. 
Biughaat,  L.  R.  B  Eq.  4«5 ;  Keller  u.  Paine,  107  N.  Y.  83. 
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the;  relate  to  immoTables,  or  what  the  common  law  calls  real 
property,  they  are  to  be  construed  according  to  the  law  of  the 

place  where  the  property  is  situated,  or  the  lex  loci  rei 
•572    n'tat.  (A)'     'This   we  have  aaid  to  be  the  general  rule; 

and  if  we  do  nut  call  it  a  universal   rule,  it  is  because  we 

v.  Brace.  3  B.  &  P.  339.  n.  (a) ;  Somer-  ence  to  theM  bankrupt  laws,  the  BDbjectB 
TQle  1^  SoRierville.  5  Ves.  TSO;  Bond  ■■  of  this  couatry.''  Id  Milne  d.  MotMod, 
CnmmiDin,  TO  Me.  139.  In  the  CMe  /n  re  B  Binn.  3U.  Tilghman,  C.  J.,  Btatae  the 
EwiD,  1  Cromp.&J.  IM,  Bayleg.B.,tayt:  role  wkb  some  qaftIiSc;uioD.  He  rstb  : 
"  It  ia  clear,  from  the  anthoricj  of  Brnce  "  Thii  propueitioa  is  true  in  j^neml,  }>at 
V.  Brace,  3  B.  &  F.  339,  and  the  caae  of  not  to  iU  ntmort  extent,  nor  without  sav- 
Somerville  c.  Somerville.  9  Vex.  7S0,  chat  eral  exceptions.  Id  one  Mtnse  petaonal 
the  rala  is  that  penoaal  property  follows  property  has  locality,  that  is  to  aay.  if 
the  persoD,  and  it  is  not  in  any  respect  to  tangible,  it  has  a  place  in  which  it  ia  ait- 
be  regulated  by  the  lilui;  and  if,  in  any  Dated,  and  if  invisible  (consiating  of 
instances,  the  iiliii  has  been  adopted  as  debts),  it  may  be  said  to  be  in  the  plac« 
the  rale  by  which  the  property  is  to  be  where  the  debtor  reaiiles:  foi  oi  thne 
governed,  and  the  Jex /oci  rci  (iM  resorted  circumstances  the  most  liberal  nalioD* 
to,  it  has  been  improperly  done.  Wher-  have  taken  advauiage.  b;  making  snch 
ever  the  domiril  of  the  proprietor  is,  there  pniprety  snbject  to  Ngulations  which  soit 
the  property  ii  to  be  considered  aasitnate  ;  their  own  convenience," 
and  in  the  case  of  Somerville  d.  Somef-  (h)  Upon  this  general  mle  the  c«m- 
viUe,  wbicb  was  a  case  in  which  there  mon  law  and  dviF  Uw  agree;  aud  the 
was  stock  in  the  funds  of  this  country,  American  aathorities  are  explicit.  See 
which  were  M  least  as  tar  local  aa  any  uf  Warrender  v.  Warreuder.  9  filigh,  137  ; 
the  stocks  msDtiuned  in  this  case  are  Dnndas  c.  I>andas,  2  Dow.  &  C.  349 ; 
tucal,  there  was  a  queatiou  whether  the  Coppin  c.  Coppin.  3  P.  Wms.  291  ;  United 
SBCcesaioD  to  that  pmpertv  should  be  States  r,  Croabr.  T  Cr«nch.  US  ;  Cutter  n. 
regalaced  by  the  Gngliih  or  by  the  Scotoh  Davenport.  I  Pick.  B1  ;  Uoeford  u.  NichoU, 


u.  Moon,  9  Wheat.  S69 ;  Mc- 

domictl   of    the   party  was  In  Scotland.  Cormiek  f.  Snlliirant,  10  id,  192 ;  Darby  k 

And  having  ascertained  that,  the  concla-  Mayer,  id.  -169  ;  SaccesaiuQ  of  Cassidyj  40 

sion  which  he  drew  was.  that  the  prop-  La  An.  S3T.    It  is  a  eonclosion  from  this 

erty    in    the    English    funds    was  to  be  rule,  as  wiU  be  seen  from  the  proceiling 

regulated  bv  the  Scotch  mode  of  saccea-  authorities,  that  the  tide  to  land  can  be 

'  .....      ..!._..  _- _|.  (,)jgn_  acquired  or  loet,  only  in 


the  property  it 
pntuog  the  nn' 
ft  would  be  distributed  bj  the  law' of  the    to  what  cornea  under  this  rule  'a 


^g  the  nmount  into  bis  own  packet,    is  situated.     Some  question  may  e: 


country  in   which  the  pany   was  domi-  movables.     In  Kobinson  v.  Bland,  2  Burr. 

.-■_  1      I. ■ i_  _i i!_i.i.  1079,  I.ord  Manijidd  applies  It  to  public 

stock.  And  Mr.  Jnstice  SloTf,  Confl.  of 
pen  to  be.  by  the  act  of  the  party  to  Laws,  g  3B3,  saysi  "The  saioe  mle  may 
whom  that  property  belongs )  and  there  property  apply  to  all  other  local  stock  or 
are  aathorities  that  ascertain  this  point,  lands,  althongb  of  a  peraonal  natnre.  or 
which  bears  by  analogy  on  this  case,  so  made  by  the  local  Uw,  attch  aa  bank 
namely,  that  if'a  trader  in  England  be-  stock,  insurance  stock,  tarupike,  canal, 
cornea  bankrupt,  having  that  which  is  and  bridge  share*,  and  other  incorponuil 
personal  property,  debts,  or  other  per-  property,  owing  its  existence  to,  or  regu- 
sonal  property,  due  to  him  abroad,  the  tated  by,  peculiar  local  laws.  No  poe- 
wsiKoment  under  the  commission  of  itive  transfer  can  be  made  of  such  prop- 
bankrupt  operates  upon  the  property,  erty,  except  in  the  manner  preacribed  by 
and  effectually  transfers  it,  at  least  as  the  local  regulaUona." 
against  all  those  persons  who  owe  obedi- 

1  Thus  the  right  of  an  adopted  child  to  Inherit  real  estate  must  be  determined  bj 
the  law  of  ths  State  where  the  property  is  situated,  and  not  by  the  law  of  the  State 
where  the  adoption  occurred.  Keegan  a.  Oeraghty,  101  111.  26.  See  also  Host  r.  Ron, 
139  Mass.  343.  So  the  validity  of  a  trust  of  real  estate,  naleas  the  real  estate  ia  by 
eqnitable  conversion  to  be  regarded  at  petSMialtj.    Penfteld  v.  Tower,  I  N.  Uak.  216. 
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are  not  quite  prepared  to  sa]^  that  none  of  the  apparent  excep- 
tions to  the  rule  are  real.  Thus,  Id  a  suit  to  foreclose  a  mort- 
gage, if  the  defence  is  an  avoidance  of  the  contract  by  usury,  the 
suit  being  brought  where  the  land  is,  and  the  parties  living  and 
contracting  in  another  State,  the  law  of  the  latter  State  deter- 
mines whether  the  contract  is  void,  (hh)  But  the  validity  of  a 
mortgage  of  land  is  determined  by  the  law  of  the  State  where  it 
lies,  although  the  parties  lived  and  made  their  contract  in 
another,  {hi) 

There  is  a  question  involved  in  the  construction  of  every 
contract,  or  rather,  a  question  prior  to  its  construction ;  namely, 
whether  the  parties  to  the  contract  had  the  power  to  make  it 
This  is  the  question  of  the  capacity  of  persons,  and  it  is  decided 
by  what  civilians  term  personal  laws.  And  the  general  rule  is 
said  to  be,  that  a  personal  capacity  or  incapacity,  created  by  a 
law  of  the  State  wherein  a  party  has  his  doniicil,  follows  him 
wherever  he  may  go.  (t)  But  if  this  he  the  rule  of  law.  it  is  not 
one  of  universal  application,  and  in  some  cases  needs  important 
qualification.  For  this  rule  as  to  capacity  may  come  into  direct 
conflict  with  the  general  rule,  that  all  personal  contracts  are  to 
be  construed -and  applied  according  to  the  law  of  the  place  where 
they  were  made;  and  when  this  conflict  exists,  the  important 
question  arises,  which  rule  shall  prevail  This  we  consider  in 
^e  next  section. 


SECTION  III. 

CAPACITT  0?   PARTIK8. 

It  must  1^  remembered  that  the  niU  is,  that  persona  have 
capacity  to  contraiA ;  and  the  exception  is,  their  want  of 
capacity.     *  This  exception,  therefore,  must  be  made  out    *  573 
And  capacity  or  competency  will  be  held  not  only  when 

(ki)  Dolman  e.  Cook,  1  McCartei,  S6 ;  but  it  does  Dot  ««em  to  liave  been  asMrted, 

Campion  d.  Kille,   id.  829;   Andcews  o.  In  ao  tnauj'  words,  by  the  court*  ot  com- 

Torrev,  id.  SSI.  mon  law.    In  Ruding  a.  Smith,  !  Hagg. 

(A;)  Goddard  r.  Sawrer,  9  Allen,  78.  CoBsist     381,   Lord   Stoa-iU  dlsctUBoe  it 

(0  This  rule  is  Wd  'down  by  moat  of  aomawhat.     And  it  wemR  to  be  implied 

the  great  mnltitnde  ot  writeni,  wbo  may  in  many  of  tbe  caeas  to  which  we  ihall 

be  cited  a>  anthorities  of  greaier  or  lese  refer,  In  the  fnrther  conglderation  of  the 

weigfat,  on  the  law  ol  Continental  Enrope ;  qoMtioa  of  capacity. 
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there  ia  no  evideDce  and  no  rule  against  it,  but  when  the  evi- 
dence, or  the  rules,  or  the  argument,  teave  it  in  Aoabt.{j} 

Incapacities  are  of  two  kinds;  those  which  may  be  called 
natural  incapacities,  as  absolute  duress,  insanity,  or  imbecility; 
and  those  which  may  be  called  artificial,  because  arising  by 
force  of  local  laws,  from  marria^,  or  slavery,  or  such  other 
causes  as  are  made  grounds  of  incapacity  only  by  positive  laws, 
which  vary  in  different  States.  And  then  there  is  a  third  kind 
between  these  two,  or  composed  of  these  two,  when  a  natural 
incapacity,  aa  that  of  an  actual  infant,  passes  by  imperceptible 
degrees  into  the  artificial  incapacity  of  a  Itgal  infant  of  twenty 
years  of  age.  In  regard  to  the  first  class,  it  is  true  that  wher- 
ever the  incapacitated  person  goes  he  carries  his  incapacity  with 
him ;  but  this  is  perhaps  not  because  bis  incapacity  was  created 
by  a  law  of  the  home  from  which  he  came,  for  it  was  only  recog- 
nized by  that  law,  but  because  it  must  be  rec^nized  by  every 
other  law,  and  he  finds  himself  under  the  same  incapacity  in 
every  State,  because  he  finds  a  similar  law  everywhere  in  forca 
For  this  law  is  one  which  may  well  be  called  a  law  of  nature ; 
that  is,  a  law  enacted  by  the  supreme  Creator  of,  and  Lawgiver 
for,  human  nature,  and  as  wide  in  its  scope  and  operatioa  as  that 
nature. 

When  we  come  to  the  incapacities  of  the  second  kind,  that  is, 
to  artificial  incapacities,  the  law  is  not  so  certain.  Upon  the 
law  of  the  capacity  of  the  person,  and  the  law  of  the  place  of  the 
contract,  on  either  or  on  both,  the  law  of  construction  of  con- 
tracts as  to  place  would  seem  to  be  founded.  Nor  is  there  any 
difficulty  in  applying  either  alone,  or  both  it  they  are  coincident; 
but  if  they  are  both  applicable,  but  would  lead  to  directly  oppo- 
site results,  this  collision  gives  rise  to  questions  which  it  would 
be  impossible  to  settle  absolutely,  even  on  the  authority  of  civil- 
ians; because  there  is  an  irreconcilable  difference  among  them. 

But,  judging  as  well  as  wo  may,  from  the  general  princi- 
•  574    pies  which  belong  to  this  subject,  we  should  prefer  "  the 

opinion  of  those  who  hold,  that  when  the  two  rules  above 
mentioned  come  into  aonflict  that  which  gives  controlling  power 
to  the  law  of  the  place  of  the  contract  should  prevail.  We  might 
admit  a  distinction  sometimes  intimated,  and  say,  that  a  ques- 
tion which  related  only  to  the  state  and  condition  of  a  person, 
without  reference  to  other  parties,  would  generally  be  construed 
by  the  law  of  his  domicil,  wherever  he  might  be.  But  if  one 
away  from  his  domicil  disposes  of  hie.movable  property,  or  vOben 

(»  Sea  ante,  toI.  i.  p.  *  999. 
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into  perBonal  contraota,  we  cannot  but  think  that  the  law  of 
the  place  in  which  he  doea  these  acts  would  be  applied  to 
them,  {k) 

(k)  On  this  point,  aa  on  most  of  the  kivbb;  and  I  cannot  lake  Che  fact  at  wliat 

qaegtiniu  of  the  lex  loci,  the  opiuioni  of  that  law  Lb  withont  evidence."     It  would 

civiliana  Mand  opposed  to  each  other  ine-  teem  iu  thii  ca«e,  ttaougti  not  distinctly 

coDcilablf  :   the  great   majoritv,  both  in  stated,  that  both  patties  were  domiciled  in 

namber  and  weight,  aasen  that  the  taw  En^and.     In  Saul  t>.  His  Credilors,  17 

of  the  domicil  determines  everywhere  the  MarL  (La.)  S69,  S90.  which  it  might  be 

opacity  oE  the  party  ;  but  they  differ  very    .  '         "'  

mnch  in  the  application  of  the  rule ;  and 
some  of  high  authority  hold  a  different  personil  iitatute  is  that  which  follows  and 
doctrine.  But  on  this  subject  we  most  governs  the  party  subject  to  it  wherever 
refer  to  such  works  a»  Livermore'a  Diswr-  be  goes.  The  real  BtatutecontroUthin^, 
tations.  Story's  ConHict  of  Iawb,  Buree'l  and  doea  not  extend  bevoud  the  limits 
Commentaries  on  Colonial  and  Foreign  of  the  country  from  which  it  derives  its 
I.aws.  and  Henry  on  Foreign  Law,  in  authority.  The  personal  statute  of  one 
which  these  authorities  are  cited  and  com-  country  controls  the  penuDal  statute  of 
pared;  and  the  student  who  would  push  another  country,  into  which  a  party  once 
his  intjuiries  further  in  this  direction,  will  governed  by  the  former,  or  who  may  con- 
be  guided  to  the  original  authors,  and  re-  tract  under  it,  should  remove.  But  it  is 
ferred  to  the  places  in  which  these  ques-  subject  to  a  real  statate  of  the  place 
tions  are  considered.  The  whole  discussion  where  the  person  subject  to  the  personal 
of  this  question,  amone  civilians,  tnmi  aboold  fix  himself,  or  where  the  property 
upon  the  exact  disCiuction  between  real  on  which  the  contest  arises  may  be  situ- 
and  personal  statutes ;  a  distinction  wholly  ated."  Afterwards,  p.  597,  iu  the  iltna- 
unknown  to  the  common  law.  And  indeed  tration  of  these  rules,  the  court  say,  what 
they  understand  by  "statate"  not  what  we'  should  suppose  lo  mean  simply,  that 
we  do,  bnt  anything  which  has  the  force  the  law  of  the  place  of  the  contract 
of  law,  whatever  be  its  origin  and  au-  overcomee  the  law  of  the  domicil  as  to 
Ihsriiation.  Kent  says,  that  while  the  capacity.  "  Now,  supposing  the  case  of 
cmitineutal  jurists  generally  adopt  the  our  law  fixing  the  age  of  majority  at 
law  of  the  domicil  (sapposiug  it  to  come  twenty-five,  and  the  country  iu  which  a 
in  conflict  with  the  law  of  the  place  of  the  man  was  born  and  lived,  previous  to  his 
contract),  the  English  common  law  adopts  coming  here,  placing  it  at  twenty-one,  no 
the  lex  liKi  amiractut.  See  S  Kent's  Cum.  objection  could  be  perhaps  made  to  the 
459,  u.  (b).  We  have  not,  however,  been  rule  just  stated,  and  it  may  be,  and  we 
able  to  find  direct  and  conclusive  authority  believe  would  be  true,  thu  a  contract 
for  this.  In  Male  v,  Roberts,  3  Esp,  163,  made  here  at  any  time  between  the  two 
in  which  the  plaintiff  sought  to  recover  periods  already  mentioned  would  bind 
money  paid  for  the  defendant  in  Scotland,  bim.  But  reverse  the  facts  «f  this  case, 
and  tne  defence  was  infancy.  Lord  Eldoa  and  suppose,  as  is  the  truth,  that  our  law 
said;  "  It  appears  from  the  evidence  in  placed  the  age  of  majority  at  twentj-one; 
this  case  that  the  cause  of  action  arose  that  twenty-five  was  the  period  at  which 
in  Sjcotland ;  the  contract  must  be  there-  a  man  ceased  to  be  a  minor  in  the  conn- 
where  he  resided  ;  and  thU  at  the  age 
twenty-four  he  came  into  this  State, 
be  a  good  defence  by  the  law  of  Scotland,  and  entered  into  contracts,  —  would  it  he 
had  the  action  been  commenced  there !  permitted  that  he  should,  in  our  courts. 
What  the  laW  of  Scotland  is  with  respect  and  to  the  demand  of  oue  oF  our  citizens, 
to  the  right  of  recovering  against  an  in-  plead,  as  a  protection  against  his  engage- 
but  for  necessaries  I  cannot  say;  but  if  meuts,  the  laws  of  a  forei^  country, 
the  law  of  Scotland  is,  that  such  a  con-  of  which  the  people  of  Louisiana  had  uo 
tract  as  the  present  could  not  be  enforced  knowledge  ;  and  would  we  tell  them  that 
B^nst  an  mfant,  that  should  have  been  ignorance  of  foreign  laws,  in  relation  to 
given  in  evidence,  and  I  hold  myself  not  a  contract  made  here,  was  to  prevent 
warranted  iu  saying  that  such  a  contract  them  enforcing  it,  though  the  agreement 
a  void  by  the  law  of  tjcotland,  because  it  was  binding  by  those  of  their  own  State  1 
is  void  by  the  law  of  England.  The  law  Moet  assuredly  we  would  not._  IS  Martin, 
of  the  cauntrv  where  the  contract  arose  193.  Talie  another  case.  By  the  law*  of 
must  govern  tKe  contract ;  and  w|)at  that  this  country  slavery  is  permitted,  and  tbe 
law  is  should  be  given  in  evidence  to  me  rights  of  the  master  can  be  enforced. 
AS  a  lacL  No  such  evidence  has  been  Suppose  the  individual  subject  to  it  is 
VOL.  u.                                      44  689 
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*  575      'Thus,  if  a  woman  at  the  age  of  nineteeD,  whose  domicil 

was  in  Massachusetts,  having  gone  into  Vermont  (where 
women  are  so  far  of  age  at  eighteen  that  they  may  bind  them- 
selves at  that  age  for  things  not  necessary),  there  bought  non- 
neceasaries,  and  gave  her  note  for  the  price,  and  while  she  was 
there  the  note  was  put  in  suit  against  her,  we  do  not  think  that 
she  could  interpose  the  law  of  Massachusetts  ia  her  defence. 
And  it  a  woman  of  that  age,  whose  domicil  was  in  Vermont, 
came  into  Massachusetts,  and  there  bought  non-necessaries,  and 
was  sued  for  the  price,  we  think  she  could  interpose  the  defence 
of  infancy,  if,  in  the  first  case,  the  woman  returned  to  Massa- 
chusetts, and  the  note  was  sent  after  her  and  put  in  suit  there, 
it  might  admit  of  more  question  whether  the  law  of  the  forum 
would  not  prevail  over  the  law  of  the  place  of  the  contract,  and 
constitute  a  good  defence ;  or,  if  in  the  second  case  the  woman 
returned  to  Vermont,  and  suit  was  brought  against  her  there,  it 
might  admit  of  more  question  whether  the  law  of  the  forum 
would  now  prevail  over  the  law  of  the  place  of  the  contract,  and 
enforce  the-  contract,  negativing  this  defence.  But  this  doubt 
would  be  in  fact  a  doubt  whether,  when  the  law  uf  the  domicil 
and  the  law  of  the  place  of  the  contract  conflict,  the  law  of  the 
forum  may  not  come  in,  and  decide  in  favor  of  the  law  of  the 
domicil,  if  that  be  also  the  place  of  the  forum,  or  in  favor  of  the 
law  of  the  place  of  the  contract,  if  that  be  the  place  of  the  forum. 

But  we  are  not  satisfied  that  such  would  be  the  rule. 

*  576        *  There  ia  another  principle  which  may  have  a  bearing 

upon  this  question  ;  for  it  seems  reasonable  at  least  to  say 
that  a  contract,  void  or  voidable  at  its  inception,  cannot  be  made 
valid  against  the  will  of  the  party  having  the  right  of  avoidance, 
by  a  mere  change  of  his  place,  nor  can  a  contract  valid  and 
enforceable  when  and  where  entered  into  be  made  invalid  in  this 
way.  Any  woman  over  eighteen,  buying  on  credit  non-neces- 
saries in  Vermont,  makes  a  contract  which  is  valid  then  and 
there,  and  any  woman  of  that  age  making  such  a  contract  in 
Massachusetts,  makes  one  which  is  not  valid  then  and  there; 
and  these  contracts  must  remain,  the  first  valid  and  the  second 
invalid,  wherever  it  may  be  sought  to  enforce  them,  unless,  in 
the  first  case  a  foreign  law  ia  admitted  to  destroy  the  validity  of 
the  contract,  and  in  the  second  caea,  comes  in  to  give  the  con- 


carried  to  England  or  Mauachnnetu,  —    the  lain  of  hit  domtcll  of  oiipn  1     W« 
would  their  ronrta  puftain  the  argament    know  thej  Troold  do(." 
that  hia  atate  or  coDdition  was  fixed  bj 
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tract  validity  and  force ;  and  we  think  a  foreign  law  can  do 
neither  of  these  thinga. 

By  the  second  of  the  general  principles  which  we  presented 
early  in  this  chapter,  the  laws  of  every  State  have  a  binding 
force  over  all  persons  and  things  within  its  dominion,  and  con- 
tracts are  among  the  things  which  it  thus  controls.  It  must  be 
true,  therefore,  that  these  laws  govern  and  determine  all  contracts 
made  within  their  territorial  scope,  or,  in  other  worda  that  every 
contract  must  be  construed  according  to  the  law  of  the  place  of  the 
contract,  unless  we  are  at  liberty  to  say  one  of  two  things ;  either 
that  the  foreign  law  affected  the  contract,  and  controlled  the 
home  law  at  the  time  the  contract  was  made,  or  else  that  it  had 
this  effect  subsequently.  Now  to  say  that  the  foreign  law  thus 
operated  upon  the  contract  at  its  inception,  would  be  to  say  that 
a  foreign  law  entered  into  a  foreign  and  independent  State  with 
a  power  of  its  own,  and  there  by  this  power  resisted  and  con- 
trolled the  home  law,  and  importantly  affected  the  rights  of 
parties  who  made  the  contract  under  the  home  laws.  And  this 
would  be  giving  to  this  loreign  law  a  power  far  beyond  what  it 
could  derive  from  any  principle  which  can  be  admitted 
to  belong  to  the  comity  of  nations.  (0  On  *the  other.  'S?? 
hand,  if  we  admit  that  the  contract  when  made  was  valid 
only  according  to  the  laws  of  the  country  where  it  was  made, 
but  say  that  afterwards  another  law,  the  law  of  the  domicil  of  a 
party,  or  of  the  forum  before  which  the  question  comes,  varies 
the  contract  in  important  respects,  we  say  no  less  than  that  a 
law,  which  the  parties  in  making  their  contract  could  not  be 
supposed  to  contemplate,  and  were  not  afifected  by,   afterwards    ■ 

(/]  la  8ta1  v.  Hit  Crediton,  IT  Mart,  seem  to  have  forRutten  that  they  wrote 

(La.)  S9S,  the  court   laj.  after  qaoting  on  a  qnealion  whith  touched  the  comitr 

from    Chancellor   D'Aguemeau :    "  If    the  of  nationa,  and  that  that  comity  ia,  and 

■ahject  had   been  BnftceptiMe  of  clear  and  ever   mant   be,   uncertain,     'i'hnt  it  masC  . 

poiutivG  roles,  ve  nrnr  safely  believe  tliia  necessaril/  depend  ou  »  variety  o[   cir- 

JlDHtrioQS  man  would  not  have  left  it  in  cumatfunes   which    cannot    he    reduced 

doabt,  for  if  anythini;  be  more  remark-  within  any  certain  rule.    That  no  natioQ 

able   in   him   than   his    f^eoiue    and    his  will  enffer  the   laws  of  another  to  intar- 

kDowIedgp,  it  is  the  extraardiaar;  fnlneaB  fere  with  her  own,  to  the  injury  oi  her 

and  clearoeiH  with   which   he  expressee  citizens ;    that  whether  they  do    or   not 

himself  on  all  qnestioDg  of  jurisprudence,  must   depend    on    the  conditioa   of   the 

When  he.  therefore,  and  to  many  other  couutry    ia  which    the    foreign    law  is 

men   of  great  talents  and  learning,  are  sought  to   be    enforced  —  the    particnlai 

thot  found  to  fail  in  fliing  certain  prin-  natnre    of    her   legislHtion  —  her  poliry, 

tiplea.'We  are  forced  to  cooclnde  that  they  and   the    character  of    her    institutions. 

hiave  failed  not  from  want  of  ability,  bnt  That  in  the  conflict  of  laws,  it  mnst  he 

beonte  the  matter  waa  not  susceptible  uf  often   a  matter  of  doubt   which    should 

being  settled  oo  certain  principle*.    Thej  pTevail.  and    that  whenever   that  doabt 

have  attempted  to  go  too  for,  — to  deflae  does  exist,  the  conrt  which  decides  will 

and  fix  that  which  cuitiot  in  tlie  natnre  prefer  the  Inw  of  ita  own  country  lo  that 

of  things  be  defined  and  flud.     The;  of  tb*  tttuger." 
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made  a  new  oontract  for  them,  or  established  or  discharged  rela- 
tions or  obligations  between  them,  against  or  without  their  will 
and  coQsent 

TJpOD  the  whole  we  are  of  opiuioa  that  the  rale  which  requires 
that  every,  contract  should  be  construed  according  to  the  law  of 
the  place  where  it  was  made  is  very  nearly  universal  The  excep- 
tions we  should  admit  are  principally  those  founded  upon  the  pos- 
sible fact  that  the  law  of  a  State  might  oppose  or  vary  the  law  of 
natural  capacity  or  incapacity,  or  might  permit  a  contract  which 
could  be  performed  only  by  acts  in  another  country,  which  acts 
would  be  distinctly  and  positively  prohibited  by  the  law  of  that 
country.  And  even  in  such  cases  it  might  more  properly  be  said 
that  the  contract  should  be  constmud  according  to  the  law  of  the 
place  where  it  was  made,  but  that  whenever  such  constructioa 
could  make  it  illegal  it  would  be  for  that  reason  void.  But  the 
illegality  here  meant  is  not  that  of  an  infant's  contract  for  non- 
necessaries  or  the  contract  of  a  married  woman.  When  it  is  said 
that  he  or  she  cannot  do  this,  it  is  meant  only  that  the 

*  578    law  permits  a  party  making  such  a  *  contract  to  treat  it 

as  void;   not  that   the  law  prohibits  such  parties   from 
making  these  contracts. 

All  of  these  questions  are  sometimes  much  complicated  with 
other  questions,  as  where  the  domicil  of  the  party  is,  or  where 
was  the  place  in  which  the  contract  was  made ;  and  they  become 
in  this  way  much  more  difficult' 


SECTION  IV. 


Every  person  has,  in  law,  a  home,  or  domicil ;  (m)  and  every 
domicil  whicli   one  has,  whether   the  original   domicil  or  a  sub- 
In)  Cnwfard  v.  Wilson,  4  Barb.  S04. 

1  In  Sell  B.  Miller,  11  Ohio  St.  331,  it  viu  beldthst  HmoitgaReoflmad  inOhiongned 
by  a  married  woman  over  eij^hteen  Tsa™  aod  under  twenty-one  yenn  of  age.  in  another 
jnrindii-tioD  where  aha  wm  domiciled,  WM  valid,  ai  sbe  liid  capacity  by  the  law  of  Ohi« 
though  not  bv  the  law  of  her  domicil.  and  the  contract  related  to  immovable*.  So  in 
Swank  i'.  Hufn^le,  1 1 1  Ind.  453,  it  was  held  that  a  mortgage  of  land  in  IiidiB>ia  exe- 
CDted  by  a  married  woman  as  sarety,  was  invalid,  inch  a  mortgage  being  prohibited  by 
the  Ihwh  of  Indiana,  though  not  by  the  laws  of  h'ei  domicil.  On  the  other  haod.  in 
Hill  e.  Pine  River  Bank,  45  .V.  H.  300,  it  was  held  that  B  transfer  of  shares  in  a  New 
Hampshire  corpuracion,  made  in  another  jnriBdiction  by  a  marriec)  woman  domiciled 
there,  was  valid,  thoHKh  a  married  woman  in  New  HampshitB  wonld  have  been  incap- 
able of  snch  a  transter.  And  generally,  except  in  dealing  with  land,  the  Ian  of  the 
domicil  determiaei  capacity.  Matthews  i:  Mnrchison.  17  Fed.  Rep.  760;  Petris  v. 
Voorheee,  9  C.  K.  Gr.  295 ;  TajUjt  v.  Sharp,  108  N.  C.  877. 
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sequent  one,  continnes  until  a  new  ooe  is  acquired,  (n)  and  when  a 
Dew  one  is  acquired,  the  former  domicil  ceasea,  (o)  because  no 
person  can  have  more  than  one  domicil  at  the  same  time,  (ja) 
One's  domicil,  or  home,  is  in  the  country  in  which  he  permanently 
resides.  To  the  idea  of  domicil,  or  home,  two  elements  belong ; 
one,  that  of  act,  the  other,  that  of  intent.  The  very  beautiful  defi- 
nition of  the  Boman  law  cannot  be  literally  and  adequately  trans- 
lated into  English.  "  It  is  not  doubted  that  individnals  have  a  . 
home  in  that  place  where  each  one  has  established  his  hearth  and 
the  sum  of  bis  possessions  and  his  fortunes  (larem  rerumque  ac 
/ortunarum  snarum.  summam  constituit) ;  whence  he  will  not 
depart  if  nothing  calls  htm  away ;  whence  if  he  has  departed 
be  seems  to  be  a  wanderer,  and  if  he  returns  he  ceases  to 
wander."  (q) 

The  questions  of  domicil  sometimes  present  much  difficulty  in 
determining  what  is  the  measure,  or  what  is  the  evidence  of,  the 
residence  which  constitutes  domicil  in  fact,  or  in  intent.  Residence 
and  domicil  are  not  convertible  terms,  because  they  are  not 
the  same  things.  A  man  may  have  more  than  one  •  resi-  *  579 
dence.  He  may  reside  a  part  of  the  time  in  the  city,  and 
a  part  in  the  country ;  or  a  part  in  one  country  and  a  part  in  an- 
other. But  be  can  have  but  one  domicil ;  (r) '  and  where  that  is, 
must  be  determined,  by  a  cousidemtion,  on  the  one  band,  of  the 
facts  attending  his  residence,  and,  on  the  other,  of  the  intention 
with  which  he  resides  in  one  place  or  another.  For  both  fact  and 
intent  are  necessary  to  constitute  a  domicil.  Both  are  implied  in 
favor  of  the  home  which  one  has  by  birth  and  parentage,  and  sub- 
sequent inhabitancy.  The  dwelling  in  a  place,  or  even  being 
there,  may  constitute  prima  /aeU  evidence  of  domicil ;  but  it  ia 
evidence  which  may  be  rebutted,  (a)  And  it  is  quite  certain  that 
no  definite  period  of  time,  no  exact  manner  of  residence,  no  pre- 
cise declarations  or  specific  acts,  are  necessary  to  ascertain  domicil, 
or  perhaps  suffice  to  determine  domicil ;  although  the  Supreme 
Court  of  the  United  States  have  intimated  that  an  exercise  of  the 

(n)  Id.  J  BrawetT.  TJnDKiu,  3fi  Me.  428.  Onthia  point  tee  also  Rood's  Estate.SI 

lo)  CtHwford  c.  Wilson,  4  Barb.  501.  Pa.  lOG.  and   Douglas  v.  Mayor  of  New 

(p)  Id.;    Abingtoa   v.  North   Bridge-  York.  S  Duer,  110. 
■wtet.  23  Pirk.  170;  Thomdike  v.  "Ae         (<)  Crawford  r.  Wilno.  4  Barb.  IMM, 

CitT  of  BuKtoti,  1  Met.  241.  519;  Brace  D.  Brace,  S  B.  &  P.  229,  n.  (a) ; 

(?)  Code,  lib.  10.  tic.  39,  7.  Seari  v.  The  City  of  Boatoa,  1  Met.  250. 

(r)  BartleCt  c.  The  Mayor,  S  Sondf.  44. 

■  Wber«  one't  wife  and  children  lire  permanently,  and  hia  ertabliBhment  i«  kept  up, 
are  material  in  coniidering  a  man's  doroicil.  Piatt  v.  New  South  Walea,  3  App.  Cas. 
3S6;Hindman'iAppeal,  85Fa.4e6;  Longc.  Ryan,  aOQratt.  TIS.  — K, 
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right  of  suEFrage  would  be  the  highest  evidence ;  and  perhaps  it 
would  be  coDclusive  against  the  party.  (<) ' 

When  a  domicil  is  in  any  way  acquired,  it  may  be  changed,  by 
a  change  both  in  fact  and  in  intent,  but  not  by  either  change  alone ;  * 
the  change  in  fact  not  being  enough  without  intent,  (u)  nor  the 
change  in  intent  without  the  change  in  fact,  {v)  One  who  goea 
abroad  antmo  reverUndi,  does  not  change  his  domicil,  because  only 
the  fact  of  residence  is  changed,  and  not  the  intent  But  if  he 
remains  very  long  abroad,  and  in  one  place,  the  intent  may  be 
inferred  from  the  fact.  And  this  inference  may  be  made  against 
the  express  declarations  and  assertions  of  ^e  person,  (w) 
"  580  For  the  tact  and  the  intent  together  determine  •  the  dom- 
icil, and  not  the  language ;  nor  is  this  important  except 
as  evidence  of  intent.  If,  therefore,  one  insists  upon  bis  purpose 
of  return,  and  the  preservation  of  his  domicil,  but  the  facts  are 
such  as  to  lead  to  and  justify  the  belief  that  this  expressed  inten- 
tion of  return  is  but  a  false  pretence,  made  for  the  sake  of  pre- 
serving as  long  as  he  can  the  rights  of  domicil,  while  in  fact  he 
means  to  abide  where  he  now  is,  the  intent  will  govern,  and  the 
change  of  domicil  will  bo  complete.  It  seems  to  be  agreed  that 
"  residence "  and  "  inhabitancy "  mean  the  same  thing ;  (x)  and 
there  are  cases  in  which  these  words  and  "*  domicil"  are  used  as  if 
they   were  synouymous,  (y)  which  we  think  they  are  not,  as  we 

(t)  SheltoD  B.  Hffln,  6  How.  IBS.    Id  Gra«aL  143;  The  StaM  ir.  Hallett,  8  Aim. 

thia  case  the  court  »;:   "On  a  cbBnga  159;   WillUmi  c  Wbiting,  II  Masi.  414; 

of  domicil    from    one  State  to  another,  UairatoD  f.  Hainlon,  37  MJas.  704. 
citixeDship   may  depend   npon    the  intan-  (id)  See  (u/iru,  d.  ((]. 

tioD  of  the  individoal.     Bnt  this  iatention  {z)  Ruoaevelt    e.    KelloEg.    SO   Johoa. 

ma/  l>e  iliawn  more  satigfoclorily  b,v  acM  90B;  la  the  matter  of  Wngley,  4  Weud. 

thwi    declaratioaa.       An    exerciaa  of   the  603,  8  id.  134. 

right  of  Huflrage  in  Ponclosive  ou  the  sub-  {y)  See  JeffenoD    c    WashiagtOD.  19 

ject ;   but  acquirinf;  a  right  of  aaffrage,  Me.  S93 ;  In   the  Matter  of  Thumpsoii, 

accompanied  by  act*  which  show  a  per-  1  Wend.  45;   Froat  ii.  Brisbin,  19  id.  11  ; 

manent  locatioo,    uuexpluned.    mar   be  Thonidike  n.  The  City  of  Bceton.  1  Met. 

aafficient."    See  abw  Cole  v.  Cheehi're,  I  345;   McDauiel  n.   King,   &  Cush.  473; 

Gray,  441;  Revnolda  u.  Adden,  136  U.  S.  Cadwalader  u.  Howell,  3   Ilarriwio,   144; 

348.  '  Crawford  r.   Wilson,  4    Barb.    522.    See 


9.  Hapguod,  11  id.  3S0;   Harvard  College 


:   Lincoln    Crawford   i 


in  preceding   uute.     In 
lIboq,   4    Barb,    5!2,   the 


9  Fick,  370;  Cadwalader  ,\  How-  game  footing  \ 
ell,  3  HarriaOD,  138;  Wilton  i>.  FalmoaCh,  respect  to  don: 
IS  Me.  479. 

(b)  The  Attoraer  Denenil  d.  Dnnn,  6 
H.   i.   W.    511;    datloweU    b.    Saco,    5 

'  A  person  may  even  change  his  domicil  while  in  the  military  service.  Mooar  e. 
Harvey,  ItB  Mass.  219.  — K. 

*  A  man  having  acquired  a  domicil  of  choice,  may  abandon  it  withoaC  being  oUieed 
M  acquire  a  new  domicil.  Per  Jeael,  M.  K.,  King  t>.  Foswell,  3  Ch.  D.  518.  See 
Eellogg  V.  Winnebago.  4S  WU.  97.  —  K. 
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have  just  now  stated.  This  may,  however,  be  regarded  as  rather 
a  question  about  the  meaning  and  use  of  words,  than  a  question 
of  principle ;  for  all  admit  that  one  may  dwell  for  a  considerable 
time,  and  even  regularly  during  a  large  part  of  the  year,  in  one 
place,  or  even  in  one  State,  and  yet  have  his  domicil  in  another,  (z) 
If  one  resides  in  Boston  five  months  in  the  twelve,  including  the 
day  on  which  residency  determines  taxation,  and  the  other  seven 
months  at  his  house  in  the  country,  he  will  be  taxed  in  Boston,  and 
may  vote  there,  and  his  domicil  is  there,  (a) 

ally  preaeoC  at  the  court  to  which  he  is  strnctor  of  hid  children.     Before  he  left 

accreilited,    but  -  his    legaJ   reHideuce  or  Boiiuu  he  made  a  contract  for  tlie  aole  of 

inhahitanc;,  and  domiciT,  are  in  hii  own  his   maniioa-houM    and    fnrnitQre    there, 

country.     Ilis  rsaidence  at  the  foreign  bat   shortly    afterwards    procured    eaid 

court  IB  only  a  temporary  residence.      He  contract  to  be  annulled  (asKigning  a»  his 

U  there  for  a  particular   purpose.      So  reason  therefnr,  that,  in  case  uf  his  death 

soldiera  aud   BeameD  may  be  legal  n»i.  in  Europe,  his  wife  might  wish  to  return 

(leuts  and  inhabitants  of  a  place,  altlioach  to  Boston),  and  let  his  house  and  furni- 

they  mav  have  lieen  absent  therefrom  ^r  tare  to   a   tenant.     H^ri,   that    he    had 

years,    ^hey  do  not  lose  tlieir  resideoce  cliaiiged  his  domicil,  and  was  not  liable 

■ox  dumicil  by  fullowin^  their  professiou."  to  taxation  as  an  inhabitant  of  Boston  in 

■'-regard  to  seamen,  in  Thorndike  k.  The  1S37.    A'Aow,  C.  J.,  said  ;  "  The  questions 


without  family  or  property      for  ulihough  not  in  all  respects  precisely 
'"         »  »  ^-     --!  - ■  ■  .Jj      (]jg  game,  thev  are  nearly  so,  and  depead 


CitT  of  Boston,  1  Met.  242.  the  court  say:  of    residence,  inhabitancy,  or  domicil, 

m^  l>e  considered  his  domicil  of  origin,  upon  much  . ,      . 

although  he  may  return  only  at  long  in-  tended  with  more  difficulty  than  altnoM 

terrals,  or  even  be  absent   many  years,  any  other  which  are  presented  for  adju- 

yet  if  he  does  not  by  some  actual  resi-  dicatiou.      Nu   exact    definition    can    be 

dence  or  other  means  acquire  a  domicil  given  of  domicil;  it  depends  u~ 

eIsewhere,heretaiuB  hisdomicilof  origin."  fact  or  combination  of  circunii 

tiee  also  Sears  v.  The  City  of  Boston,  I  from  the  whole  taken  together  it  mi 

Met.  SSO.  determined  in  each  ])articnlar  cane. 

(z|  Frost  B.  Brishin.  19  Wend.  II.  a   maxim,  that  every  man   mUHt   hi 

(u)  This  is  the  established  rule  and  domicil  somewhere;  and  alito  that  hi    ..  _ 

common  practice  in  Massachusetts,  as  to  have  but  one.     Uf  coune  it  follows  that 

the  right  of  taxing  oue  not  actually  a  his  existing  domicil  contiunea  until    he 

resident.    It  is  provided  by  statute,  that  acquir"- -"■■''""■-'"'—'— "—^"  '■"  - — "■- 

personal  estate  shall  be  aasessed  to  the  ing  i 

owner  in  the  town  wliere  he  shall  be  an  former  one.    From  this  view  k  is  mani- 

inAabitanl  on  the  first  day  of  May.     Rev,  fest  thst  very  slight  circumstances  must 

Stat.  ch.  7,  g  9.    It,  h  hrltl,  tiiAt  inkabilanrg  often  decide    the   qnestion.       It   depends 

under    this   statute   means    substantially  upon  the  preponderance  of  the  evidence 

the  same  thinK  a«  domicil,     'I'horndike  u,  in  favor  of  two  or  more  plaies ;  and  it  may 

The  City  of  Boston,  1  Met.  2i2.     In  this  often  occur    that  the   evidence    of   facts, 

cose  a  citizen  of  Boston,  who  had  been  at  tending  to  eHtalilish  the  domicil    in   oue 

school  in  the  ciiy  of  Edinburgh  when  a  place,  would  be  entirely  conclusive,  were 

boy,  and  formed  a  predilection  for  that  it  not  for  the  existence  of  facts  aud  cir- 

ptace  OS  a  residence,  and  had  expressed  a  cnmstances  of  a  still  more  conclusive  and 

determination  to  renide  there,  if  he  ever  decisive  character,   which  fix  it,  beyond 

should  have  the  means  of  so  doing,  re-  question,  in  another.     So,  on  the  contrary. 

moved  with  his  faniiiy  to   that   city,  in  very  slight   circnmslances   may  ti\  one's 

IS36,  declarin);,  at  the  time  of  his  depart-  duinicil.  if  not  controlled  by  mure  concla- 

ure,  that   he  intended  to  reside  abroad,  sive  facts  flxing  it  in  another  place.    If  a 

and   that    if    he  should    return    to   the  seaman,  without  family  or  propertv,  swla 

United  States  he  should  not  live  in  Bos-  from  the  place  of  bis  nativity,  whidi  may 

(on.    He  resided  in  Edinburgh  aud  the  be   considered  hie  domicil  of  origin,  al- 

vicinity,  as  a  housekeeper,  taking  &  lease  though  be  may  return  only  at  long  ii 


a  term  of  years,  and  vals,  or  even  be  absent  many  years,  yet  if 
rored  to  enngs  an  American  to  he  do«e  not  by  some  actual  residence  or 
his  family  for   two  ye*n,  m  in-     other  Means  acquite  a  domicil  els«wh«i«. 
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*581  *A  -womao  manying  takes  her  husband's  domicil,  and 
changes  it  with  him.  {b)  ^     A  minOr  child  has  the  dgmicil 

•582  of  his  •  father,  (c)  or  of  hia  mother  if  she  survive  his 
father ;  and  the  surviving  parent  with  whom  a  child  lives, 

hj  changing  bis  or  her  own  domicil  in  good  faith,  changes  that  of 

the  child,  {d)    And  even  a  guardian  has  the  same  power.(e> 


SECTION  V. 

THE  PLACE   OF  THE   CONTRACT. 

The  rules  of  law  in  respect  to  domicil  are  quite  well  settled, 
and  when  difficult  questions  occur,  the;  are  usual);  questions  of 
fact.  But  the  law  as  to  what  shall  be  deemed  the  place  of  the 
contract,  seems  not  to  ho  quite  well  settled.'    A  contract  is  made 

he  Tetains  his  doniidl  of  origin,  .  .  .  The  departare  lie  intended  to  letnm  and  re- 

BCtaal  change  of  one's  residence,  with  his  Buine  h'n  reeirlence  in  Boston,  hat  bad  not 

familv,  aod  the  taking  np  of  a  reaidenca  flxod  on  auj  lime  for  his  reCnm.     He  re- 

elsewhere  without  any  inUutioD  of  return-  tamed  in  abonl  sixteeu  months,  aud  h)g 

iog,  is  one  of  the  etrong  indications  of  family  id  aboaC  nine  months  ofterwaidt. 

change  of  domicil.  and,  uuleiw  controlled  Heid,  that  he  coucitined  to  be  an  inhabi- 

bj  other  circa mscaiices,   is   decieive.    It  taut  of  BoMou.  and  tliat  he  was  lightly 

was  for  the  jary  to  deturmiue  whether  taxed  tliere,  during  his  alwence.  for  hut 

there  were  any  circumsuuicei  sufBcient  to  person  and  persoaar  pmpeny.    The  case 

control  such  conclusion.    If  the  plaiutiS  is  distinguished  from  the  case  of  Thora- 

had  left  Boston, and  actually  taken  up  a  dike  it.  'the  City  of  lioston,  by  the  differ 

residence,   with  his   family,  in    Scotland,  eut  intent  o{  the  parties  upon  their  depAr- 

withont  any  intention  of  relnming.  there-  ture.       See   also   Thayer   r.    Buatoa,    124 

br  aasnming  that  cuuntry  as  his  definite  MasH.  13a ;  Borland  it.  Boston,  132  Hase. 

abode  and  place  of  resjdenve  until  some  89. 

new  intention  had  been  formed  or  resolu-         (b)  Warreuder  i>.  Warreuder,  9  Bligh, 

tion  taiien,  he  had  ceased  to  be  an  inhabi-  89,  103,  104. 

tant  of  Bostou,  liable  to  taxation  for  his.       (c)  Gnier  r.O'Datiiel,  I  Binn.349,  n.  a; 

personal  properly."    In  Sears  v.'l'he  City  Woodward  v.  Woodward,  8  Tenn.  644. 
of  Boston,  1  Met.  250,  a  natire  inhabitant  fd,  Cnmuer  r    Milton,  S  Salk.   SS8  ; 

of  Boston,  intending  to  reside  in  France,  Woodend    v.    Panlsbary,    S    Ld,  Raym. 

with  his  family,  departed  For  that  coaniry  )4T3;   I'otinger  v.  WightmsD,  3   MeriT. 

in  June,  1836,  and  whs  followed    by  his  67 ;    Holvoke    v.    Haskins,    b    Kck.    30. 

family   nboat   three    mouths    afterwanle.  See  Story's  Confl.  of  Ijiwii.  §  46,  D.  (2). 
His    dwelling-house    and    furniture    were  (e)   I'otinger   r.   Wightman,   3    Meriv. 

leased  fur  a  year,  and  he  hired  a  hoase  67;  Holyoke  v.  Haskins,  5  Pick.  90.     See 

for  a  year  in  Paris.    At  Che  time  of  his  Story's  CodS.  of  Laws,  %  46,  d.  {31. 

'  A  change  of  the  wife's  abode  aloi 
luonial  domicil.      Porterlield  b.  Angus 

la.  190;  Johuson  a.  Johnson,  12  Bush,  485.     Unless  the  husband  and  wi^fe  bare  sepa- 
rated, Chapman  v.  Chapman,  1S9  111.  3S6. 

*  "  Contracts  are  lo  be  guverued  as  to  their  nature,  their  Tnlidity,  and  their  Inter- 
pretation, by  the  law  of  the  place  they  were  made,  nnlesn  the  contracting  portiea 
clearly  appear  to  have  had  some  other  Inw  in  view."  Liverpool,  &c.  Steam  Co.  r. 
fhemz  Iiis.  Co.  139  U.  S.  397, 4&3.    After  an  examination  of  caaas  bearing  opon  the 
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wheD  both  parties  agree  to  it,  and  not  before ;  if  it  be  an  oral  con- 
tract, it  is  made  when  the  offer  of  one  party  is  distinctly  accepted 
by  the  other ;  and  If  it  be  made  by  letter,  then  it  is  made  when 
the  party  receiving  the  propoBition  puts  into  the  mail  his  answer 
accepting  it,  or  does  an  equivalent  act.'  If  the  contract  is  in  writ- 
ing, it  is  made  when  all  the  parties  have  executed  it ;  and 
therefore  is  not  made  until  the  latest  party  has  *  put  to  it  "  583 
his  name  or  seal,  or  both,  ae  may  be  requisite.  (/)  Sup- 
pose, however,  that  the  contract  is  made  in  one  place,  but  ia  to 
be  performed  in  another:  then  in  general,  although  perhaps  not 
always,  and  for  all  purposes,  the  place  of  payment  or  performance 
is  the  place  of  the  contract,  (g)  The  most  famihar  instance  is 
a  promissory  note,  made,  that  is,  signed,  we  will  say  in  Boston, 
and  payable  in  New  York.  Is  this  note  to  be  construed  by  the 
law  of  Massachusetts  or  the  law  of  New  York  ?  It  would  seem, 
from  the  authorities,  that  a  contract  may  have  two  different 
places,  the  law  of  which  enters  into  its  construction.  If  it  be 
expressly  payable,  or  to  be  otherwise  performed  there  where  it  is 
signed,  then  that  is  its  only  place.  If  it  be  but  a  naked  promise 
without  any  special  condition  as  to  the  place  of  payment,  then  it 
must  be  demanded  of  the  maker  where  he  ia,  or  at  his  domicil, 
but  it  would  be  regarded  as  made  where  it  was  signed.  If 
expressly  payable  in  a  place  other  than  that  where  it  is  made,  it 
would  seem,  according  to  some  authorities,  that  the  law  of  either 
place  may  be  applied ;  thus  if  the  legal  interest  in  New  York  were 
seven  per  cent.,  and  the  legal  interest  in  Boston  were  six  per  cent, 
a  note  on  interest  payable  at  Boston,  and  made  in  New  York, 
would  be  held  not  to  be  usurious  in  Boston  if  it  expressed  seven 
per  cent.,  as  its  rate  of  interest ;  while  according  to  other  authori- 

(/)  See    anle,   Tolama    i..    book    ii.,  Fercf  v.  Percy.  9  La.  An.  IBS;  Tho[n{>- 

chap.  9.    Also,  A  mill  d  d.  Richmond  Iron  boq  d.  Ketcbam,  S   Juhos.   IB9;  Cox   d. 

WockB,   1   Gray,  43+;    Orciut    v.  Nelson,  The  United  States,  6    Pet.    172;    Fiuiniug 

id.    536;     Whiilon    w.   Stodder,    8    Matt.  p.  ConBeqna,  17   ,lohn».  511;  Andrews  B. 

(Ltk.)  95;  Westera  v.  The  Geneeee  Unt.  Pond,   13   Pet.   6.-S ;   Uuiican   c   Cannnn, 

Init.  Co.  1  Kern.  258.  7  Db  G.,  M.  &  G.  78,  31   Eua.  L.  &  Eq. 

(fl  Robinson  v.  Bland.  2  Burr.  1077;  U3;   Daoiris  v.  Davis.  «  X.  J.  319;  Len- 

per  BaldtBin,   J.,   in   Struther   v.   Lucas,  nie  v.   Ralstoa,    33    Ha.   1ST;    Darls  o. 

13  Pst.410,  436;  Bell  v.  llruen,  I  How.  Clemson.   6   McLean,   622;    EmersuQ  f. 

169,   183;   Le  Braton  v.  Miles,  8  Pugs,  Partridge,  1   Wiliianis,  8;   Penobscot  K. 

tei;    Pranttss   v.  Savage,   13   Mass.  23;  R.  Co.  u.  Bartlett,  l:i  Uroy.  344. 

point  the  coart  decided  that  this  |^ei»1  mle  "  requirsB  a  contract  of  aflreightmeDt 
—..1..  ;•,  n^a  ..^ji...ro  KKtariuin  riiiuiiii  nr  raaiHanta  thereof,  and  tiie  pertorniaiite  of 

,  ..    .   ,  .  „overned 

by  the  law  of  some  other  country,"  p.  458.    On  almost  identical  facta  a  contrary 
decision  was  reached  in  /n  re  MisBoari  S.  S.  Co.  43  Ch.  I).  331. 

'  And  at  the  place  where  the  answer  is  mailed.    Ferry  i.  Monnt  Hope  Iron  Co.  15 
B.L3S0. 


which  heeina  thare,  to  be  governed  by  the  law  of  that  country,  uiile.'W  the  partieB,  w 
BDteriaK  »>to  the  contract,  clearly  manifest  a  mntual  intention  that  it  siiaJI  be  gover 
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ties,  it  payable  at  Boston,  it  must,  wherever  signed,  confona  to 
the  law  of  Massachusetts  in  respect  to  interest,  and  would  there- 
fore be  usurious  there  if  it  bore  on  its  face  more  than  six  per  cent, 
although  not  usurious  at  New  York,  wli£re  it  was  made.  Our  own 
opinion  is  decidedly  in  favor  of  the  former  view.  That  is,  if  a 
note  be  made,  boTtdJide,  in  one  place,  expressly  bearing  an  interest 

legal  there,  and  payable  in  another  place  in  which  so  high 
*  584    a  rate  of  interest  *  is  not  allowed,  it  may  be  sued  in  the 

place  where  payable,  and  the  interest  expressed  recovered. 
Because  the  parties  had  their  election  to  make  the  interest  pay- 
able according  to  the  law  of  either  place;  or,  to  express  the  same 
thing  diSereotly,  they  may  lawfully  agree  upon  the  largest  inter- 
est allowed  by  the  law  of  either  place,  or  any  less  interest  (A) 

(A)  Thi*  is  the  nanlt  arrived  at  after  meat  npon  the  Kroand,  that  in  the  Knee 

mnch    coDsi deration,    by    the    Sapreme  (rf  the  generaJ  rule  already  etated.  there 

Court  ot    LouUiaua.   iu    Depau  b.  Hum-  are  or  there  dib,t  be  two  places  of  con- 

phreys,   SO   Mart.    (Ia)    I;    Stickney    u.  tract;     that    iu    which    the    coiitract    ia 

Jordan.  &S  Me.  106 ;  Freese  u.  Bruwuell,  actually  made,  aod  that  iu  whicli  it  la  w 

6   Vroom,  28S;   Kilgore   c.  Dempsey,  S5  be  paid  or  performed ;   Lorm,  ubi  conlrar- 

Uhio  St.  413;    West   T.   &  Coal  Co.  d.  tut  mlebratttt  tsl ;  locut.ab' drttiuata  tUatio 

KildetbooM.   S7    N.    ¥.    430;    Scott    r.  at;   and   therefore,   that   if   tlie  lav  of 

Perlee,    39  Ohio  St.  67;    Pugh   v.  Cam-  both  places  is  not  violated,  iu  reapect  to 

eroD,  II  W.  Va.  S13.     Mr.  Justice  Story,  the  rate  of  intereBt,  the  contract  for  in- 

in    his  Conl^ict  of   Laws,  diacussen    the  terest  will  be  valid.     In  support  of  their 

question    at   great   lecigth,   and    with   a  decision   the  coact    mainly   relied    upon 

ciiAtion    of    very    numeruus    authorities,  tlie  doctrines  suppoaed   to  be  tnaintaiued 

mu»   cf  which   are  from   the   civil   law,  bv  certain  learued  jurists  of  coutineutal 

and    cornea   to   an    opposite    coiicinsion,  Europe,  whoea  laugtuij^.  however,  doea 

if  we  understand   him  aright,  although  not   appear  to   me  to  justify  aujr  luch 

■ome  ibuemeuts  niii;ht  leave  the  matter  interpretation  when  properly  coii!<idered, 

in  doubt.    In   reference  to  tlia  rase  of  and    is    perfectly   compatilile    with   the 

Depau  r.  Humphreys,  he  savs:  "  Auothei  ordinarj  rule,  that  the  interest   must  be 

case  liai  arii>en  of  a  very  Jiffereut  choi-  or  ouifbt  to  be  according  to  the  law  of 

Bcter.     The   circnmstnnL'es   of   the   case  the   place  where   the   coutnict  is  to  be 

were     somewhat     coinpiiunted,    but     the  performed,  and  the  money  is  to  be  paid, 

only  point  for  consideration  there  arose  It    may    not    be    withont    use   to    review 

npon   a   note,  of   which   the  defendants  some  of  the  more  important  authorities 

were  the  induiscrs,  and  with  the  amount  thus  cited,  althuagh  it  miuC  neccssarilr 

thereof  they   had  debited   themselves  in  involve    tlie    repetition   of   some    whicli 

an  account  with  the  phiiutiff;  and  which  have    been     already    cited."      Confl.    of 

they    sought    now    to    avoid    u[>on    the  Lawa,  J  398.    Then  after  twentv  pages 

ground  of  usury.     The  note  was  given  in  of   the    examination    of    amhtintirs,  lie 

>>ew  Orleans,  payable  in  N'ew  York,  for  cumes  to  the  conclusion  that  the  decision 

H  large  sum  of  muiiey  l>earing  an  interest  of  the   court  of    Louisiana   is    not  sup- 

of  ten  per  cent.,  being  the  legal  interest  ported  by  the  reasoning  or  principles  of 

of  Louisiana,  the  New  York   legal  inter-  foreign   jarista,  and   is   directly    opposed 

est     being    seven    per    ceut.    only.     'I'he  by    tlie    English   case     of     Robinson    o. 

(question  wae  whether  the  note  was  tainted  Bland,  3  Burr.  IDTi,  and  the  American 

with    usury,  and   therefore    void,   ai   it  case   of  Andrews  v.   I'ond.   13    Pet.   G5. 

would  he,  it  made  in   New   York.     The  Such   is    not   onr   view  of   those   cases. 

.Kupreme  Court  of  Ix>ni8iana  decided  that  The  first  is  wholly  different  in  its  facts. 

it  was  not  usurious;   and  that  altliongh  A  bill  of  e^^change  was  sued,  drawn  in 

the  note  was  made  payable  at  New  York,  France  npon  the  drawer  in  Kngland;  and 

yet  the  interest  might  be  stipulated  for  all  that  the  CBse  finds,  so  far  as  the  pree- 

either  according  to  the  law  of  Louisiana  ent  question   ii  concerned,  is,  that  Lord 

ui  according  to  that  of  New  York.     The  Manifeld  says:   "The  law  of  iim  f^art' 

eoart  seeni  to  hare  founded  their  judg-  (meaning   France)  "  can   uerer   be  Uie 
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But  if  no  interest  be  *  expressed,  then  the  interest  will*  *586 


role,  where  tbe  traiiB»ction  ia  estered 
into  with  on  expreea  view  to  the  law  uf 
mnother  cuoucry,  aa  the  mle  bj  which  it 
ia  to  be  guverued."  'i'he  case  of  An- 
drews r.  Puad  onljr  decides,  that  if  the 
interest  allowalile  at  the  place  of  pay- 
ineiit  he  larger  than  that  where  the  note 
is  made  or  the  bill  drawn,  the  partiee 
ma;  stipulate  for  the  higher  interest. 
No  doDbl  of  tliis;  hut  tbe  case  does  iiut 
aay  tliat  i{  the  iulereat  where  tbe  note 
is  made  be  the  highest,  the  paitieB  may 
iiot  stipulate  for  ttiatj  and  this  alone  » 
tEie  questioQ.  Wa  consider  Depau  u. 
Hamphreys  as  fully  sttstaiiied  by  i'eck  v, 
Hayo,  14  Vt.  33,  and  Chapman  d.  Rob- 
ertson,  6  Paige,  8127.  The  former  was 
an  action  of  assumpsit  an  two  promia- 
aory  notes  given  by  Horatio  Gates  *.  Co. 
of  Moatreal,  to  the  defeudants,  payable 
iu  Albany,  N.  Y.,  and  by  the  ciefenilaiits 
iudursed  to  the  plaiDtiSs.  It  appearotl 
that  the  aotea  were  made  at  Montreal, 
where  the  makers  resided,  and  that  the 
iudoraera  and  the  plaintiffs  resided  in 
Vermont.  The  lawful  rate  of  iutereat  in 
Montreal  was  *i'x  per  cent.,  and  in  New 
York  levn  per  cent.,  per  annum.  RtdJUld 
J.,  in  delivering  the  opioion  of  the  court, 
after  an  exaininaCioo  of  all  the  authorities, 
says :  "  From  all  which  I  consider  the  fol- 
lowing roles  iu  regard  to  iulereat  on  cun- 
tracta  made  in  one  coautry,  to  be  executed 
in  aaother,  to  be  well  set^ed  ;  1.  If  aeon- 
tract  be  entered  into  in  one  place  to  be 
performed  in  another,  and  the  rate  of 
luCereot  differ  in  tbe  two  couutriea,  the 
parties  may  stipulate  for  the  rate  of  in- 
terest of  either  couulry,  and  thoa  by  their 
own  express  contmct  determine  with  re- 
ference to  the  law  of  wbicli  country  that 
incident  of  tbe  contract  shall  be  decided. 
S.  If  the  contntcc  so  entered  into  stipu- 
late for  interest  generallv,  it  shall  be  the 
rate  of  interest  uf  the  place  of  payment, 
naleas  it  appear  the  parties  intended  to 
cuotracc  with  reference  to  the  law  of 
the  otber  place,  3.  If  the  contract  he 
M  entered  mto  for  money,  payable  at  a 

e'kce  on  a  day  certain,  and  no  interest 
Btipolated,  and  pavmeot  be  delayed. 
interest,  by  way  ot^  damages,  shall  be 
allowed  accariling  to  the  law  of  the  place 
of  payment,  where  tbe  money  may  be  sup- 
poaed  to  have  been  teqnired  by  the  creditor 
nir  Dse.  and  where  he  might  be  supposed 
to  have  borrowed  money  to  supply  the  de- 
ftctency  thus  occurring,  and  to  bare  paid 
the  rate  of  interest  of  that  cunutry." 
Chapman  c.  RobertuD,  fl  Paige,  ~~~ 


plunant,  who  resided  in  England,  tosecnm 
the  payment  of  ;C84HI  sterling.  The  money 
was  borrowed  by  Hoberlaon  when  in  Eng- 
land, npun  an  agreement  for  interest  At 


the  n 


9  of  » 


1  per    I 


•  bill  ii 


lotheci 


payable  annually.  According  to  tbe 
agreement.  Kobertson,  upon  hi*  return  to 
this  country,  executed  the  bond  and  mort- 
gage, and  transmitted  them  to  the  com- 
plamant,  who  then  deposited  the  £800 
with  Kobertson '■  bankers  in  London. 
The  defendant  contended,  that  as  the 
original  agreement  for  the  loan  was  made 
in  England,  and  the  money  was  received 
there,  the   contract  for  tbe  payment  of 


uthe 
case,  aaid : 

presents  a  very  nii'e  qucbtlou  arising  out 
of  the  conflict  of  laws  iu  this  State  and 
England  relative  to  the  legal  rate  of  inter- 
est. It  is  an  established  principle,  that 
tbe  cou4tructioo  and  validity  of  t'ontracta 
which  are  purely  personal  depend  upon 
tbe  laws  of  tbe  place  where  the  contract 
is  made,  unless  it  was  made  in  reference 
to  the  laws  of  some  other  place  or  country, 
where  such  contract,  in  the  contemplation 
a  thereto,  was  to  I 
r  performed.  2  Kent's  Com. 
tai  ;  awry,  CouS.  Laws,  S  273.  Uu  the 
other  hand,  it  appears  to  be  equally  well 
settled  by  the  laws  of  every  Slate  or 
country,  that  the  transfer  of  lauda  ut 
other  hereditable  property,  or  the  creation 
of  any  interest  iu,  or  lien  or  incumbrance 
thereon,  must  be  made  according  to  tha 
Ici  iilut,  or  tbe  local  law  of  the  place 
where  the  property  is  situated.  And  it 
has  been  decided,  that  tbe  lex  luci  rci  sita 
must  also  bo  resorted  to  for  the  purpose 
of  determining  what  is.  or  io  not.  to  be 
considered  an  real  or  heritable  property, 
so  as  to  have  locality  witbiit  tlio  lutent 
and  meaning  of  this  latter  principle.  .  .  . 
Upon  a  fairexamlnatiou  of  all  the  case* 
to  be  found  upon  the  subject,  either  in  this 
country  or  in  England,  none  of  which, 
however,  appear  to  have  decided  tha  pre- 
cise qtiestion  which  Brixea  in  this  cause.  I 
have  arrived  at  the  conclnsiun,  that  Ihia 
mortgage  executed  here,  and  npon  prop- 
erty in  this  State,  being  valid  by  the  Itx 
iifui,  which  is  also  the  Taw  of  the  domicil 
of  the  murtgaeor,  it  is  the  duty  of  this 
court  to  give  tnll  eSect  to  tbe  security, 
without  reference  to  tbe  nsnry  laws  of 
England,  which  neither  party  intended  to 
evade  or  violate  by  the  execution  of  a 
mortgage  upon  the  lands  here.  If  no  rate 
of  iutereat  was  speciflud  in  the  contimct,  it 
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be  measured  bj  the  law  of  the  place  where  the  note  is  pay- 
able. (M)  > 

A  note  dated  in  one  State,  and  made  in  another,  is  presumed  to 
be  payable  where  dated,  and  is  governed  by  the  laws  of  that 
State.  (Ai)    And  if  a  loan  is  made  where  the  parties  reside,  and 

might  perhaps  be   necemar^  to  inquire  giving  the  deed  and  talcing  the  mortgage 

wbere   the   money    waa    lenlly    payable  waa  oul_v  a  conSDnimation  of  the  original 

when  it  became  dae,  tor  the  pnrpoae  of  contract  made  in  New  York,  and  that  the 

BBcertainitig  what   interest  the  mortaeee  mortgif^  was  not  void  for  uaurr.     It  is 

waa  entitleil  to  receive.    Quince  v.   Cal-  trae  that  in  this  case  the  court  also  tsy  ■ 

lender,    I     l>ea.     160;    Scofield    v.    IHv,  "Agwn, there  is  do  evidence  in  this  case 

SO  Johne.    10!.     Bot   if   a    contrsct    for  Co  show  that  the  bond  and  mortganfe  were 

the  loau   of    money    is    made    here,    and  not  both  valid   by   the  law   oE  the  State 

QDOn  a  mortgiige  of  lands  in  this  State,  where  they  were  origiually  executed.     £. 

h  would  be  valid  if  the  oioney  was  Kane  testifies,  that  at  the  time  of  their 


G' 


.    .  -    here,   it  caauot    date,  and  for  i« 

[Violation  of  the  Engliab  luncv  laws,     ceot.  was   the   legal    t 


to    the   < 

at  a  rate  of  interest  which  is  greater  prohibited  the  parties  from  agreeing  npoD 
than  is  allowed  bj  the  laws  of  England,  a  higher  rate  of  interest,  ur  detilarini; 
This  (juestion  was  verv  fnliy  aniT  ably  securities  void  in  which  ft  higher  nt»  of 
examined  by  Judge  ilrartin,  in  the  case  interest  waa  reserved.  And  conns  of  this 
of  Depau  d.  Humphreys,  in  the  Supreme  State  cannot  take  notice  of  the  laws  of 
Court  of  Louisiaua  [iO  Martin,  1),  and  other  States,  aniess  they  are  prored  ia 
that  court  came  to  the  conctanion,  in  the  aame  manner  as  other  facts."  But 
which  dectaioD  I  [n!ly  concur,  that  in  a  there  is  little  doubt  that  the  decision 
note  given  at  New  Urleajm,  upon  a  loan  would  hare  been  the  same,  independently 
of  money  made  there,  the  creditor  might  of  this  laat  ground.  See  further  upou  this 
stipulate  for  the  higheiit  legal  rate  of  con-  question,  Cnampant  v.  Raneiagh,  Prec.  in 
veiitioDol  interest  allowed  by  the  laws  of  Ch.  138;  Connor  u.  Bellamont,  S  Atk. 
Louisiana,  although  the  rate  of  interest  383;  Stapleton  v.  Conway,  1  Ves.  437.3 
thus  agreed  to  be  paid  waa  higher  than  Atk.  737  ;  Phippa  c.  Angleeea,  S  Via. 
that  which  could  be  taken,  upon  ■  loan,  Abr.  309,  pi.  S ;  I  Eq.  Cas.  Abr.  ch.  36, 
by  the  laws  of  the  State  where  such  note  tit.  Interest  Money  ( R) ;  Ekins  e.  East 
waa  made  payable."  In  Hosford  e.  Nich-  India  Co.  1  P.  Wms.  39S  ;  Anonymous,  3 
ols,  I  i'aige.  220,  where  a  contract  for  the  Bing.  193  ;  Fergoaaon  p.  Fvffo,  8  Clark  jb 
sale  uf  land  situated  in  New  York  waa  F.  121 ;  Harvey  r.  Anhbold,  Ryan  &  M. 
made  between  two  citizens  of  New  York,  IM;  Boyce  d.  F^dwards,  a  I'et.  Ill;  Fau- 
oue  of  whom  removed  to  Pennsylvania,  ning  n.  Consequa.  17  Johns.  511;  Win- 
where  the  contract  was  afterwaras  exe-  throp  e.  Carleton,  IS  Mass.  A;  Foden  v. 
cuted,  by  giving  a  deed,  and  taking  a  Sharp,  4  Johns.  iS3 ;  Dewar  i>.  Span,  3 
mortgage  of  the  premises  to  secure  the  T.  K.  4!S;  Bank  of  Georgian.  Lew  in,  45 
payment  of  the  pDrcbaae-moiiey,  in  which  Barb.  340. 

mortgage  the  New  York  rate  of  interest  (AA)  Hunt  v.  Ball,  37  AU.  702. 

was  reservGil,  which  was  greater  than  that  (At)  TillotBou  v.  Tillotaon,  34  Conn, 

of  Fenusylvania,   it  was  Ae/<f,  tliat  the  335. 

'  Such  formalities  aa  presentment,  protest,  and  notice  of  dishonor,  are  governed  by 
the  law  of  Ihe  place  where  negotiable  paper  is  payable,  for  since  the  acts  most  ti« 
performed  there,  presumably  the  parties  intended  them  to  be  performed  in  the  manner 
nsnal  there.  Rothschild  v.  Cnrrie,  1  Q.  B.  43 ;  Phillips  e.  Im  'I'hnm,  L.  K.  1  C.  P. 
463 ;  Rooquette  r.  Overman,  L.  R.  10  Q.  B.  S!S  ;  Pierce  e.  Indseth,  106  U.  S.  546 : 
Todd  B.  Neal's  Adm.  49  Ala.  S6G;  Wooley  v.  Lyon,  117  111.  S44,  See  fonlra  as  Vt 
notice,  however,  Aymnr  b.  Sheldon,  13  Wend.  439,  444  ;  Lee  n.  Selleck.  33  N.  Y.  81S. 

50  what  grace,  if  any,  is  allowable  on  negotiable  paper,  in  determined  by  the  lex  loci 
tolatioaii.  Kothachild  i-.  Cnrrie.  tapra  ;  Bank  of  Washiugtoo  D.  'I'riplett,  I  Pet.  25, 
Jewell  u.  Wright,  30  S.  Y.  264;  Cribb  r,  Adama,  13  Gray,  597.  And  what  inieteit  i» 
recoverable  aa  damages  where  no  rate  ia  ipecifled  in  the  inatmment.    Camp  v,  Randle, 

51  Ala.  240;  Kopelke  c.  Kopelke,  113  Ind.  435;  Campbell  v.  NichoU,  33  N.  J.  L.  SI ; 
CbMe  V.  Dow,  47  N.  U.  405,  Eavanangh  >.  Day,  10  R.  I.  393. 
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is  payable  there,  and  is  secured  by  mortgage  of  land  in  another 
State,  the  loan  as  to  all  questions  of  usury  ia  governed  by  the.  laws 
of  the  State  where  it  is  made,  (hj)  If  the  contract  be  made  in  a 
foreign  countiy,  and  is  sued  here,  the  judgment  tqust  be  for  that 
amount  in  the  legal  tender  of  this  country  which  would  equal  the 
value  in  the  metal  which  is  the  legal  currency  where  the  contract 
was  made,  (hk) 

•  If  a  merchant  in  New  York  comes  to  Boston  to  buy  •  586 
goods,  and  there  receives  them,  and  gives  his  note  for  them, 
which  specifies  either  Boston  or  no  place  for  payment,  it  is  a  Bos- 
ton transaction.  When  the  note  is  due,  it  may  be  demanded  of 
the  maker  wherever  he  is,  but  wherever  demanded  would  be  con- 
strued by  the  law  of  Massachusetts.  If  the  note  were  made  pay- 
able in  New  York,  it  could  be  demanded  nowhere  else,  and  would 
■  be  construed  by  the  law  of  New  York.  If  he  did  not  come  to 
Boston,  bnt  sent  his  orders  from  New  York,  and  the  goods  were 
sent  to  him  from  Boston,  either  by  a  carrier  whom  he  pointed  out, 
or  in  the  usual  course  of  trade,  this  would  be  a  completion,  a  mak- 
ing of  the  contract,  and  it  would  be  a  Boston  contract,  whether 
he  gave  no  note,  or  a  note  payable  in  Boston,  or  oue  without  ex- 
press place  of  payment,  (i)  But  if,  as  before,  he  gave  his 
note  payable  in  New  York,  it  would  •  be  a  Naw  York  note,  •  587 
And  if,  by  the  terms  of  the  orders  or  the  bai^ain,  the  prop- 
erty in  the  goods  were  not  to  pass  to  the  purchaser  until  their 
arrival  in  New  York,  they  being  previously  at  the  risk  of  the 
seller,  and  then  a  note  was  given  by  the  buyer  in  New  York,  this 
would  be  a  New  York  transaction  and  a  New  York  note,  unless 
the  note  was  made  expressly  payable  in  Boston.  Such  would  be 
the  inferences  which  we  should  draw  from  the  reasons  of  the 
cases,  and  from  what  seem  to  be  the  stronger  authorities ;  but 
many  of  these  questions  are  not  yet  distinctly  determined  by 
adjudication.  It  is  quite  certain  that  the  Roman  civil  law  consid- 
ered the  place  of  payment  or  performance  as  the  place  of  the  con- 
tract And  this  law  has  much  title  to  respect  on  a  question  of 
this  kind,  both  as  the  basis  of  a  widely  extended  system  of  law 
now  in  force,  and  as  the  embodiment,  in  its  commercial  law,  of 
sound  sense  and  accurate  justice. 

It  ia  to  be  noticed,  that  the  payment  is  to  be  measured  or  regu- 
lated by  the  law  of  the  place  where  the  note  is  by  the  terms  of  the 
contract  to  be  performed,  and  not  by  that  where  it  happens  to  be 

Hj)  Con  V.  Aldeo,  53  Bub.  350;  (0  Whiston  i>.  Btodder,  8  Hut.  (La.) 
ChMa  E>.  Dow.  *7  N.  H.  409.  95. 

(U)  Bennen  c  Clemew,  5S  ?».  34. 
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performed.  A  note  made  in  Boston  may  be  demanded  and  8ued 
in  England,  or  vice  verm ;  because  a  note  without  a  specified  place 
of  payment  has  no  controlling  place,  but  may  be  demanded  of  the 
maker  wherever,  he  is.  But  such  a  note  would  still  be  a  Boston 
note  or  an  English  note,  according  to  the  place  of  its  signature. 
In  fact,  all  debts  are  payable  everywhere,  unless  there  be  some 
special  limitation  or  provision  in  respect  to  the  payment ;  the  rule 
being  that  debts,  as  such,  have  no  locus  or  situs,  but  accompany 
the  creditor  everywhere,  and  aathotize  a  demand  upon  the  debtor 
everywhere,  (j) 

A  discharge  of  a  contract  nnder  the  law  of  a  country  which  is 
not  that  where  the  contract  was  made  or  to  be  performed,  will  not 
dischaige  the  contract  in  the  country  where  it  was  made  or  to  be 
performed.  (A:) 

We  have  spoken  here  only  of  contracts ;  but  the  place  of  a  tort 
may  have  a  bearing  on  the  remedy.  In  a  recent  English  case  it 
was  held,  that  a  British  subject  may  maintain,  in  the  courts  of  that 
country,  an  action  against  another  British  subject  for  an  assault 
committed  in  another  country,  although  proceedings  are  pending 
in  that  other  country  relating  to  the  same  assault ;  and  even  if,  by 
the  law  of  that  country,  no  damages  were  recoverable  for  that 
assault,  (kk) 


•688  •SECTION  VI. 

or  THE   LAW  OF  THE  FOROM   IN   RESPECT  TO  PROCESS   AlTD 
REMEDY. 

Every  State  holds  jurisdiction  over  all  persons  and  all  things 
within  its  dominion,  and  no  further.  In  England  and  America, 
foreigners  may  avail  themselves  of  the  courts  for  suits  or  defences 
against  each  other,  in  like  manner  as  citizens  may.  And  a  person 
who  has  property  within  the  jurisdiction  of  an  English  or  Ameri- 
can court,  is  liable  in  respect  to  that  property  to  the  action  of  such 
court,  though  he  himself  may  be  ont  of  the  jurisdiction,  provided 
he  receives  such  notice  as  the  general  law  of  the  State  or  ihe  rules 
of  the  court  may  require.  (/) 


.   Msrahall,  8   Id.   IM.     Sm  ftlao  anU,  (I)  Id  thii  country  we  bave.  reij  ^»- 

i,'S71d.  (j).  enJlr,    statntorj    prorigiona    for   fiTuf 

(i;)  Very  v.  McHgdij,  99  Mb.  906.  kbMnt  defenduti  4im  notim;  aad  tbn* 
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But  on  the  trial,  and  in  respect  to  all  questions  as  to  the  forms, 
or  methods,  or  conduct  of  process,  or  remedy,  the  law  of  the  place 
of  the  forum  is  applied,  (m)  A  familiar  instance  of  this  ia  an 
action  on  an  instrument,  which,  having  a  scrawl  with  a  mere  locus 
sigilli  {  or  L.  S. )  upon  it,  was  made  in  a  State  where  this  is  all  that 
is  necessary  to  constitute  it  a  sealed  instrument,  but  is  sued  in  a 
State  where  a  seal  of  some  kind  must  be  put  to  it.  This  instru- 
ment must  not  only  be  declared  on  as  a  simple  contract,  but 
if  sued  there  it  is  only  as  a  simple  contract  *  that  it  will  be  *  589 
there  construed,  in  respect  to  all  the  rights  and  obligations 
of  the  parties,  (n)  So,  too,  if  a  negotiable  note  be  given  for  a  debt, 
the  law  of  the  State  in  which  it  is  given  determines  whether  it 
operates  as  a  payment  of  the  debt,  (nn)  If  goods  be  consigned  in 
one  State  to  a  commission  merchant  in  another,  the  interest  he  may 
charge  is  determined  by  the  law  of  the  State  in  which  he  lives,  (no) 
The  acceptance  of  a  bill  is  a  contract  to  be  performed  in  and  be 
governed  by,  the  law  of  the  State  where  it  is  to  be  paid.  (Tip)  ^ 

Some  question  has  arisen  in  the  case  of  an  arrest  in  a  suit  on  a 
contract  made  where  the  arrest  would  not  have  been  permitted  by 
law ;  and  it  has  been  held,  that  the  right  to  arrest  would  be  that 

nra  genersllf,  perltspa  nniTersBlly,  mlea  Wood  v.  WntkinsoD,  IT  Codd.  500.  Bat 
of  conn  aad  of  practice,  tor  the  Mme  in  Rice  tt  ai.  o.  ConrtiR,  33  Vt.  460,  Rtd- 
pnrpoae.  And  the  priaciple  that  they  JUlii,  C.  J.,  it  wu  litld,  that  the  local  rale 
ftre  entitled  to  this  protection  is  nnirer-  of  policy  in  that  State  reqairing  a  com- 
■ally  reco^iied,  Fisher  v.  Lane,  3  Wil-  plele  change  of  powesaion,  in  cAse  of  the 
•on,  SOS,  303  ;  The  Maij,  9  Cranch,  I3S.  tTOOBfer  of  peraonal  property,  in  order  to 
U4;  Biadstreet  d.  Neptune  Ids.  Co.  3  exempt  it  frum  atiachmeot  opua  procew 
Snniner,  600.  against  the  tniDHferrer,  ie  aniversAl  in  Itg 
(n]  This  rule  is  constantly  asiierted,  Application  to  all  persooal  property  act- 
not  only  bv  all  civilians,  bnt  in  numerons  oolly  within  the  State. 
cuea  in  England  and  in  this  conntry.  (n)  Andrews  v.  Herriot,  4  Cowen,  SOS, 
S«e  Robinson  c.  Bland,  S  Barr.  1077  ;  lie  orerraling  Meredith  v.  Hinsdale.  3  Gaines, 
La  Vega  v.  Viaona,  1  B.  &  Ad,  384;  362;  Bank  of  United  SiateBi.',1>onnBlly,  8 
Trimbev  o.  Vignier,  1  Bing.  N.  C.  151,  Pet  361:  Donslas  f.  Oldham,  6  N,  H. 
159;  B'rittsh  Linen  Co.  f.  Dmmnioad,  10  IGO;  Thrasher  e.  Everhart,  3  OIU  t  J. 
B.  &  C.  903;  Don  V.  Lippnan,  5  Clark  334;  Adams  b.  Kerr,  I  I).  &  P.  360;  Le 
&  F.  ) ;  Nanh  d.  Tnpper,  I  Cunes,  409 ;  Boy  v.  Beard,  S  Uow.  451. 
Peannll  r.  Hwight,  2  Man  84  ;  Smith  v.  (nn)  Fecker  d.  Ketitiison,  46  K.  H. 
Rpiuolla,  3  Johns.  198  ;  Van  Reimsdvk  r.  488. 

Kjuie,  I  Gallis.  374  ;   I.,odge  v.  Phelpa,  1  (no)  Cartwright  r.  Green,  47  Barb.  9. 

Johna.  Cas.  139.  3  Gaines's  Gas.  in  Error,  (np|  Bright   v.   Judson.  47    Barb.   39; 

331;  Peck  v.  Hosier.  14  Johns.  346;  Jones  Everett  it.  Vendrres,  19  N.  Y.  436  ;  Freew 

V.  Hook.  3  Rand.  303;    Wilcox  v.  HnnC,  v.  Brownell,  35  A.  J.  L.  386. 
13  Pet.  378 ;  Pickering  v.  Fisk,  G  Vt.  103  ; 

>  So  if  a  note  is  made  payabl*  in  a  jnrisdiction  other  than  that  where  it  wat  dellT' 
ered,  the  maker  will  be  deemed  to  contract  with  reference  to  the  law  of  the  place 
whwe  it  is  uyable.  Stevens  d.  GregB.  89  Ky.  461.  See  also  Central  Tnut  Co.  «. 
Bnrton,  74  Wis.  339.  But  the  obligation  of  a  drairer  or  indarser  is  determined  by 
the  law  of  thq  place  where  the  instrament  is  drawn  or  indorsed.  Bank  of  V.  8.  e. 
United  States,  3  How.  Til  ;  Ex  parte  Heidelback,  S  Low.  536;  Lee  o.  Selleck,  83 
N.  Y.  619.    See  also  Stages  v.  Nott,  188  N,  Y,  403. 

708 


)vGoo<^lc 


•  590                                  THE   LAW   OF  CONTBACTS.  [PART  H. 

only  which  was  given  by  the  law  of  the  place  where  the  con- 

•  590    tract  waa   made,  (o)     It  seems,  however,   to   be   •  nettled 

otherwise,  arrest  being  of  the  remedi/  and  not  of  the  right,  {p) 

(a)  Such  At  least  has  been  nnderstood  here  in  the  mode  pointed  oat  hj  tbe  law 

to  be  the  decision  of  the  court  in  Melan  of  thin  coantr; ;  bat  what  the  nAture  of 

V.  FitEJamea,  1  B.  &  P.  138.     We  woald  the  obligation  is  mnsC  be  determined  bj 

sabmit,  however,  that   the  jucj^meut   uf  the    law   of    the  cnniitry   where    it  was 

the  conn    in  that  caae    proceeded    on    a  entered  into,  and   then    ihia  conntrv  will 

different  ground.     It  waa   an  actioo  on  applj'  its  own  law  to  enforce  it."     titath, 

an  instrnment  executed  in  France.    The  S.,   said :    "  Thia.  on  coiielderatioD.   does 

defendaot  havine   been    held   to   bail,   a  seem  to  me  to  be  a  personal  contract,  and 

role  waa  obtained  calling  on  the  plaintiff  if  it  be  so,  I    have    not    the    least  doubt 

to  show  cauae  why  the  baJI-bona  sliould  that  the  defendant  should  be  held  to  baiL 

uot  he  gtvea  np  to  be  cancelled,  on  the  That  being  the  case,  we  all  agree,  thai 

defendant's  entering   a  common  appear-  in  construinii  cuntracla,  we  mnat    be  gov- 

ance.      AC  the  hearing  an  affidavit  of  a  erned    by   the    lawn   of    the   conotrj    in 

French  counsellor  was  produced,  atatinjc  which   they  are  made:   for  all   couintcts 

that  by  the  law  of  France,  "  not  only  the  hare  a  reference  to  auch  taws.    But  when 

person  of  the  contractor  or  grantor  was  we  come  to  remedies  it  ia  another  ihiQg ; 

not  engaged  or  liaiile,  but  it  wiis  nut  even  they   most    be    pnrsned    by   the    mekua 

permitled    to   the    partv   contracting   to  which  the  law  poLnla  out  wtiere  the  pairty 

slipolate  that  hia  l^oity  slioold  be  arrested  reeidea.     The  laws  of  the  country  where 

or   impriaoned    by  reaBua    of   a   deed    of  the  contract  waa    made  can  only  hare  a 

that    eurt."      After   argument    the    court  reference  to  the  natnre  of  the  contract, 

made  the  rule  abaolute,  iltalh,  J.,  diagent-  not  to  the  mode  of  enforcing  it.      Who- 

iug.    But  it  seems  clear,  from  the  opin-  ever   comes   into   a   country   volantarilj' 

ions   delivered,    that    Egre,    C.   J.,   and  subjects  himself  to  all   the  laws  of  thU 

Ronti,  J.,  who  coDstituCed  a  majority  of  conntry,  and  therein  to  all  the  remedies 

the  court,  went  upon  the  gronnd  that  the  directed  by  tho«e  laws,  on  hia  particalar 

instrument  in  question  did  not,  according  eagagemeuts."      Roott,  J. :   ''  i  entirely 

to  the  law  of  France,  contain  any  periimai  agree   with     my     Lord    Chief    Jnstioe. 

Minaliun,  and  did  not  authorize  any  pro-  'rhough  the  contract,  on  the   face  of   it, 

csedings  fa  jitrtimam,  but   only   in  rem.  ma/ seem  to  bind  the  person  of  the  Dnke 

And   it  was  upon  this  point  that  Heath,  de  Fitijamea,  by  the  words  '  binding  him- 

J.,  differed  from  them.    Bun.  C.  J.,  eoid  :  self,'   &c.,  yet    being    made   abroad,   we   . 

"  If  it  appears  that  thia  contract  creates  must    consider    how  it  would    be    nnder- 

DD  personal  oliligation,  and  that  it  conld  stood  in  the  country  where  it  was  made. 

□ot   be   Buad    as   inch    by   the    laws   of  According    to    tlie    affidavit    which    has 

France,  on   the  principle  of  preventing  been  produced  on  one  aide,  and  not  con- 

arreiits  so  vexatious  as  to  be  an  abuse  of  tradicted   by  the  other,   this  contract   is 

the  procewi  of  the  court,  there   seems  to  considered  in  France  aa  not  affecting  the 

be  fair  gronnd  on  which  the  court  may  person.    Then  what  does  it  amonnt  to* 

interpose  to'  prevent  a  proceeding  so  Op-  It   is   a  contract   Chat    the   dnke'a  estau 

presaive  as  a  persanal  arreat  in  a  foreign  shall  be  liable  Co  answer  the  demand,  bnt 

coautry,  at  the  cummeucement  of  a  Bait  not  his  penioo.      If  the  law  of  France 

in  a  case  which,  as  Car  as  we  can  judge  has   said    Chat  the   person   shall    not    be 

at    present,     authorizes    uo    proceediTig  liable  on  such  a  contract,  it  is  the  same 

against    the    person   iu    the   country   in  as  if  the   law  ot  France   had  been   ex- 

which  the  transaction  passed.      If   there  preealy  asserted   in  the  contract.     If  it 

could  be  none  in  France,  in  my  opinion  had   been  speciallj;  agreed    between  Che 

there  can  be  none   here,     I   cannot   con-  parties  not  to  consider  the  dnke's  person 

ceive  that  what  is  no  personal  obligation  liable,  and  under  those  circnmstancei  he 

in  the  country  in  which  it  arises,  can  ever  bad   come  over  here,  there  would   have 

be  raiseil  into  a   personal   oliligation   by  lieen  no  difference  between  na;  for  if  iC 

the  laws  of  another.     If  it  be  a  personal  were  aqrttd  there  that  the  person  should 

obligation    there.    It    most    be   enforced  not  be'  liable,  it  woold  not  be  liable  here. 

(p)  De  La  'Vega  i-.  Vianna,  I  B.  b  Ad.  Woodbridge  r,  Wright,  3  Conn  S23 ;  At- 

iU;  Imlay  u,  Ellefsen,  3  E^ut,  4S3 :  Peck  water  r.  Townsend,  4  id.  47;    Smith  r. 

r.    Holier,    14    Johns.    346  ^    llinhley    D.  Healy.id.  49;    Whittemora>v,   Adama,  S 

Marean,  3  Mason,  SH;   Titus  i>.  Hobart,  5  Cowen,  BUe. 
id.  378;   Smith  v.  Spinolla,  S  Johns.  198; 
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So,  too,  limitation  aad  preacriptioa  are  applied  only  according 
to  tlie  law  of  the  forum.  At  least,  it  seems  quite  well  established, 
that  a  foreigner,  bringii^  an  action  on  a  debt  which  is  barred  by 
lapse  of  time  in  the  State  where  it  is  sued,  but  would  not  be  at 
home,  is  bound  by  the  law  of  the  forum,  and  cannot  recover  pay- 
ment, (q)  The  general  reason  is  that  all  States  make  their  laws 
of  place  to  prevent  oppressive  and  wasteful  litigation  within  their 
juT^ictioD,  and  have  a  right  to  determine,  for  all  who  resort  to 
their  tribunals,  how  booq  after  the  debt  is  due  the  creditor  must 
claim  it  or  lose  it.  But  the  question  which  might  arise,  if  the 
action  would  be  barred  if  brought  in  the  place  of  the  contract,  but 
is  not  barred  by  the  law  of  the  fornm,  whether  the  shorter  limita- 
tion, being  that  by  the  law  of  the  place  of  contract,  shall  now  pre- 
vail,  is  not  so  well  settled.  We  should  say,  however,  in  this  as  in 
the  former  case,  the  law  of  the  forum  must  govern,  on  the  general 
ground  that  the  whole  question  of  limitation  or  prescrip- 
tion is  one  of  process  and  *  remedy,  and  not  of  right  and  *  591 
obligation,  (r)'    Thus,  it  seems  to  be  decided,  that  the 

Now,  aa  far  u  I  can  andeTBtand  tha  cob-  and  pr*ctice  of  tb«  eonntr;  in  wUcb  h« 

tmct,  tbiB  ifl  tbe  true  menoin);  of  it.     Th«  if  resident." 

defendant    u    Dot    bonnd    by  the    mete         {a)  British   Linen  Co.  ti.  Drammond, 

words  ot  the  contract,  bnt  has  a  right  to  10  B.  &  C.  903;  Van  Reimsdjii  v.  Kane, 

ezpUin  by  affidavit  how  it  would  lie  con-  1  Gallia.  371 :  lie  Roy  v.  Crown inahield, 

tiidered  in   France.      With   the   explana-  S  Mason,  151 ;  Nash  v.  Tupper,  I  Gaines, 

tioD    given    I    am    satisfied,  and    being  403;  Banli  of  United  iitates  r.  Donnallr, 

satisfied  with  it,   I   think   the  defendant  8  Pet.  361 ;   Rnggles  v.  Keeler,  3  Johns, 

should  he  permitted  to  enter  a  common  263;  Decoache  tf.  Savctier,  3  •fohno.  Ch. 

appearaoce.      Snch  was  also  understood  190;  Lincoln  v.  Battelle.  6  Wend.  479; 

to  be  tbe  tttmiug-point  ot  the  case  hj  H'ElnovIc  v.  Cohen,  13  Pet.  SIS;  Tbibo- 

Adair,     Serjeant,    who-  showed     cause  dean  c.  lAvaasner.  36  Me.  36i. 
agaioM  the  mle.    "This  rule,"  said   he,         (r)  Williams  n.  Jones,  13  East,  439; 

"was    granted    in    order    to    ascertain  Medbnry  v.  Hopkins,  3  Cunn.  Hi;  Van 

whether  the  secnrity  in  quextioa  was  that  Reimsdylc  p.  Kane,  1  tiallis,  371 ;  Le  Roy 

kind  of  security  which  imported  a  rem-  v.  Crownin shield,  3  Mason,  151  ;   Haber 

edy  against  the  person  of  the  defendant,  r.  Steiner,  2  Ring.  S.  C.  202  ;  IJeconche  v. 

or  whether  it  was  only  in  the  naCnre  of  a  Savetier,  3  Johns.  Cb.  190;  Rnggles  v. 

mortgage  on   his  estate.      If    this   be  a  Keeler,  3  Johns.  263 ;  Fearsall  v.  Dwight, 

mere  security,  affecting    the    land    and  2   Mass.   84.     Mr-  Justire   Storg,  in  his 

personal  property  only  of  the  defendant,  Conflins  of  Law,  }  ftsa,   takes  this  dis- 

— J  :i  :.  -J  appeiini  oil  the  face  of  it,  the  tinctioo.     ''  Suppose  the  statutes  of  UlD- 


conrt  will  attend  to  that  circurasttuice.  itation    or    prescription   of   a   particular 

Bat  if  I  ran  show  that  it  is  a  personal  country  do  not  only  extinguish  the  ri^ht 

security  affecting  the  person  and  follow-  of  action,  but  the  claim  or  title  ilself,  i/ua 

ing  it  everywhere,  whatever  may  be  the  fnrlo.  and  declare  it  a  nullity  after  the 

law  of  Fruice  as  to   the   form   of  pro-  lapse  of  the  prescribed   perioJ,  and   the 

ceeding.  yet  when  the  party  is  fotiml  in  parties  are   resident  within  the  jnrisdic- 

this  or  any  other  country,   he  ma;   be  tion  during  the  whole  nf  that  period,  so 

proceeded  against  according  to  the  mles  that  it  has  actually  and   fully  operated 

'  A  creditor  whose  claim  has  been  barred  nnder  a  State  statute  declaring  that  all 
demands  against  ratacee  of  deceased  persons  not  legally  BKhibited  within  two  jean 
after  the  grnntiui;  of  the  first  letters  of  administration  "  shall  be  forever  barred,  can- 
not take  ont  letters  of  administration  and  satit:fv  his  claim  out  of  real  estate  of  the 
dewased  in  another  State.     Wenwe  v.  HaU.  101  tU.  423.  —  K. 
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*  592    Bection  of   the  statute  of  frauds,  providing  *  that  certain 

agreements  shall  not  be  enforced  unless  in  writing,  if  made 
not  to  be  performed  within  a  year,  does  not  make  the  contract 
void,  hut  is  a  law  of  remedy  only  ;  and  therefore  such  a  contract 
made  abroad,  where  it  may  be  enforced  because  there  is  no  such 

npon  tbe  cmc.  nnder  Roch  circnmBtancei  it  u  now  to  be  poDRideied  a  lettled  qoeM- 
the  qaeation  mieht  pmperlr  ariae,  whether  ion.  A  doabt  waa  iotiinated  ia  that  case, 
BDrh  statDtee  of  liinit&iioii  or  prescription  whether,  if  the  partie*  had  remained  inb- 
may  not  afterward*  be  aet  up  in  anj  jecte  of  the  foreign  conntrr  nntil  the  term 
other  conntiy  to  which  the  partiea  maj  of  Jimitation  hait  expired,  to  that  the 
remove,  by  way  of  extiajiruiahtneiit  or  plaintifF's  remedy  would  have  been  exlin- 
tTaasfet  of  the  claim  or  tttle.  This  is  guieiied  there,  sach  a  slate  of  fncte  wuald 
a  point  which  does  not  iteem  to  have  not  have  presencod  a  stronger  case,  and 
received  an  moch  condderation  in  the  one  of  more  serioiu  difficully.  Soch  wta 
deciiiona  of  the  common  law  aa  it  wonid  the  casein  the  pretent  instance;  bnt  we 
•eem  to  reqaire."  In  Doa  e.  Lippman,  think  it  aafflcient  to  advert  to  a  well-MV 
S  Clark  &  F.  16,  Lord  BToasham  speaks  tied  rule,  in  the  constraction  of  the  uai- 
of  thU  M  an  excellent  diitiuction.  And  nte  of  Umitatious,  to  show  that  thi«  nr- 
it  is  approi.ed  of  by  Tindal,  C.  3.,  in  cnmstance  can  make  no  differenre.  The 
Hober  V.  Steiner,  S  Bine.  K.  C.  SOS.  But  rule  is  this,  that  where  the  statute  has 
in  Bnlger  d.  Ruche.  II  l*ick.  36,  where  a  begnn  to  mn,  it  will  contiuoe  to  mn,  net- 
debt  waa  contracted  in  a  foreign  country,  withstanding  the  intervention  of  any  im- 
between  Bohjecta  thereof,  who  remained  pedimeut,  which,  if  it  had  existed  when 
there  nntil  the  debt  became  barred  by  the  cause  of  action  accrued,  would  have 
the  law  of  limitations  of  such  country,  it  prevented  the  operation  of  the  stalnle. 
wan  litld,  that  such  debt  could  be  recov-  For  instance,  if  this  action  accrued  iu 
ered  in  Massachusetts,  the  action  hnriug  Mova  Scotia,  in  1  SSI,  and  the  plaintiS  or 
been  brought  within  six  years  after  the  defendant  had  left  tluu  country  ia  1835, 
parties  came  into  that  commonwealth,  within  six  yean,  iu  18S8,  after  the  ]ajmt 
And  Shaa,  C.  J.,  said  :  "  That  tbe  law  of  of  six  yean,  the  action  wouM  be  as  eflect- 
limitation  of  a  foreign  country  cannot  of  nally  barred,  and  the  remedy  extinguished 
ilaelf  be  pleaded  as  a  bar  to  an  action  iu  there,  as  if  both  had  contmaed  tu  leaide 
this  commonwealth  seems  conceded,  and  id  Halifax  down  Co  the  same  period.  So 
Is  indeed  too  well  settled  by  authority  to  that  when  the  parties  met  here,  in  IBSS.an 
be  dniwn  .in  question.  Brvnu  v.  Ciuwn-  far  as  the  laws  of  that  country,  by  takinf; 
Inshield,  IT  Maas.  5S.  The  authoritiee,  away  all  lef^al  remedy,  conld  eSuct  it,  the 
both  from  the  civil  and  the  common  law,  debt  was  extinguished,  and  that  equity 
concur  in  fixing  the  rule,  that  the  nature,  whether  the?  had  both  remained  nnder 
validity,  aud  construction  of  contracts  is  the  Jurisdiction  of  those  laws  till  the  time 
to  be  detfirmined  by  the  law  of  the  place  of  limitation  bad  elapaed,  ur  whether 
where  the  contract  is  mode,  and  that  all  either  or  both  had  previr>usly  left  it.  The 
remedies  for  enforcing  such  contr.icts  are  authorities  referred  to,  therefore,  must  be 
regulated  by  the  law  of  the  place  where  held  applicable  to  a  case  where  both 
such  remedies  are  pursued.  Whether  a  parties  were  subject  to  the  jurisdiction  of 
law  of  ptCKriptiuu  or  statute  of  limita-  a  foreign  State,  when  the  bnr  arising  from 
tion.  which  takes  away  every  legal  miideof  its  statute  of  limitations  attached.  Tbe 
recovering^  a  debt,  shall  be  considered  as  same  conclusion  results  from  the  reason 
affecting  the  contract  like  payment,  npon  which  theee  cases  proceed,  which  is, 
releiuio.  or  Judgment,  which  in  etiei't  extin-  that  statutes  of  limitation  affect  only  tlie 
Euish  the  contract,  or  whether  they  are  to  time  within  which  a  legal  remedy  muM 
be  considered  As    atferting   Che   remedy  he  parsned.  and  do  not  affect  the  nature. 


ouly  by  determining  the  time  within  which  validity,  or  coustroction  of  the  contract 

a  particular  made  of  entort-iiig  it  shall  be  This  reason,  whecher  well  funuded  ur  not, 

punned,  were  ic  nn   open  qnestiiin,  might  applies  equally  to  cases  where  the  term  ot 

be  one    of   some    difHrnlt|.     It  was  ably  limitation    has   elapsed  when  the  parties 

discussed  upon  general  principles  in  alate  leave  the  foreign  State,  as  to  lliuse  where 

case  (lie  Hoy  v.  Crowninshield.  2  Mason's  it  has'only  begun  lo  mn  before  ibey  bare 

Ben.   ISl),   before   the  Circuit  Court,  iu  left  the   KtaCe,  and  elapses  afterwards.' 

which,  however,  it  wis  fully  conceded,  by  And  see  Horton  c.  Horner.  16  Ubio.  I4S; 

the  learned  iadge,  npon  a  fnll  considera-  Pratt  v.  Hubbard.  1   Greene  (Iowa).  19 : 

tfaM  and  review  of  alt  the  aaChoritle*,  that  Hale  c  Lawi«nce,  I  N.  J.  714 ;  Bcwdataj 
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law,  cannot  be  enforced  here  or  in  England  where  that  law 
prevails,  (t) 

So  the  courts  of  one  State,  where  a  note  ia  sued,  will  not  enforce 
the  lawa  of  set-off  of  another  State  where  it  was  made,  (t) 

In  some  of  our  States,  as  in  Iowa,  Indiana,  and  Ohio,  there  are 
statute  provisions  that  actions  shall  not  be  maintained  in  their 
courts,  if  they  would  have  been  barred  by  the  statutes  of  limita- 
tions where  the  cause  of  action  arose. 

If  one  holds  personal  property  by  adverse  title,  long  enough  to 
acquire  a  title  to  it  in  that  way  by  the  law  of  prescription  of  the 
place  where  he  holds  it,  and  afterwards  removes  with  the  prop- 
erty to  a  place  where  the  prescription  necessary  to  give  title  is 
longer,  the  original  owner  cannot,  as  it  seems,  maintain  his  title 
in  this  new  place,  but  is  bound  by  the  prescription  of  the  former 
place,  (tt)  1 


SECTioiT  vn. 

OF  FORKIGK   HAERIAGES. 

It  seems  to  be  generally  admitted,  and  is  certainly  a  doctrine 
of  English  and  American  law,  that  a  marriage  which  is 
valid  •  in  the  place  where  it  is  contracted  is  valid  every-    •  593 
where,  (v)    The  necessity  and  propriety  of  this  rule   are 

D.   Sonthmsjd,  3  Green,  171^  Tovmiend  (h)  BeckfonI    tr.   Wade,   17   Vea.   B7. 

v.JeDnuon,9Uow.107;  NicbolRv,  Rogen,  And  see  Shelby  c.  Gny,  II  Wheat.  361. 

S  Paine,  C.  C.  437  ;  Henry  s.  Sargeant,  13  (v)  In  EngUnd  this  nuiy  be  connidered 

K.  H.  3S1 ;  Hartin  e.  Hill,  IS  Barb.  G3I.  an  establiahed  law,  at   h'Bst  nnce   176S, 

A1h>  Ohio   Civil   Code    (lasal,  §  2S;  In-  when  the  case  of   Comptuu   p.  Bearcroft 

diana  Civil  Code    (18SS|,   J   316;  Iowa  wm  decided.    That  caae  is  thae  stated  in 

Code  flSSl),  S  1666.  Bailer's  Nisi  Prins,  pp.  113,  M4;   "The 

(i)  Leroux  c.  Brown,  13  C.  B.  SOI,  14  appellant  aiid   reBpondent,  both  English 

Eng.  I:  t  Eq.  347.    See  thS  caae  stated,  subjects,  and  the  appellant  being  under 

pxl.  TOl.  iii.  p.  *S7,  n.  (»).  age.   ran   away,  witnoDt  the   consent  ot 

(t)  Bank  of   Galliopolis  d.  Trimble,  S  her  guardian,  and  were  married  in  Scot- 

B.  Hon.  599.  land,  and  on  a  snit  bnmght  ia  the  spiril- 

1  In  the  Uoited  Statea  conrts  the  Uxfori  is  applied  in  another  class  of  cases.  "  On 
Buy  qneetion  depending  upon  mercantile  law  and  not  upon  local  statute  and  nsase,  it 
is  well  iiettled  that  thf  i-ourta  of  the  United  States  are  not  bound  by  decisions  ol  the 
courts  of  the  State,  but  will  exerrise  their  own  judgrneat  even  when  their  jurisdictiou 
attaches  oulr  by  reason  nf  the  citiieiuhip  of  the  parties,  in  on  action  at  law  of  whick 
the  courts  o!  the  Slate  have  concurrent  jurisdiction  and  upon  a  contract  made  and  va 
be  performed  within  the  State."  Liverpool,  &c.  Steam  Co.  r.  Fheiiix  Ins,  Co.  139 
U.  S.  397,  citing  seveiAl  earlier  decisions.  A  similar  doctrine  has  been  applied  bv  the 
Kew  York  CoBtt  of  Appeals  in  St.  Nicholas  Bank  d.  State  Nat.  Bank,  12S  N.  Y.  36. 
Bot  it  hM  been  denied  in  PennsyWania.  Forepaugh  r.  Delaware,  &C.R.R.  Co.  138  Fa. 
117. 
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*  694  BO  obvious  and  so  *  Btringent,  that  it  can  hardly  be  called 
in  question.     Nevertheless  it  must  be  subject  to  some  qnali-. 


koldm  that  the  mamate  waa  gooA."  „.  . 
■ccoanC  of  thii  COM  will  be  found  also  in  evade  this  statDte,  into  the  adjoiidng 
HiddletUD  V.  JaDverin,  2  Hagg.  CuosisC  State  of  Connecticut,  vbere  no  surh  pru- 
R.  443,  The  case  of  Conway  v.  Beailej,  hibition  existed,  and  were  there  mamed, 
3  Hagg.  CoDiist.  R.  639.  has  been  sup-  aod  immediatelj'  retDmed,  the  marriage 
posed  to  hold  an  oppoaite  doctrine  ;  bat  wu  held  to  be  good  in  Majuui-hosetta. 
this  case  onlj  decidcA  that  a  Scotch  di-  Farter,  C.  J,,  in  deliieriD^  the  judgment 
vorce,  where  the  husband  and  wife  were  of  the  coort,  after  referring  to  the  caaa 
domiciled  in  England  at  the  time,  and  bad  of  Medway  v.  Needham,  said :  '■  This  de- 
been  married  iu  Knglaud,  ia  void  there,  cisian  coven  the  whole  ground  of  the 
See  remark*  on  this  cue  in  Bishop's  val-  pt«seni  case,  and  to  decide  thia  a^but 
oable  work  on  Marriage  and  Divorce,  the  petitioaer  would  be  to  overrule  that 
is  lar,  138.  The  same  rule  is  generally  derision.  The  court  were  aware  of  all 
kelH  in  this  country.  Thus,  in  Medway  the  objectiona  to  the  ductriue  maiutaiued 
v.  Needham,  16  Mass.  157,  where  parlies  in  that  case,  and  knew  it  to  be  reiaia 
incapable  by  the  law  of  HasBachusetts  fwEMio  among  civilians ;  but  they  adqpted 
o{  contracting  marriage  with  each  other,  the  rule  of  the  law  of  Ruglaad  on  this 
by  reason  of  one  of  them  being  a  white  subject,  on  theiame  gmiindii  was  adopted 
person  and  the  other  a  negro,  went,  for  there,  namely,  tlie  extrems  danger  and 
the  express  purpose  of  evading  the  law,  difficolty  of  vacating  a  marriage,  which 
into  Kaode  Island,  where  each  marriages  by  the  taws  of  the  coantty  where  it  was 
are  allowed,  and  were  there  married,  aud  eutered  into  was  valid.  The  condition 
immediately  returned,  it  was  held,  that  of  parties  thus  situated,  the  effect  upon 
(h«  marriage,  being  good  in  Khode  Island,  their  innocent  offspring,  aud  the  outrage 
was  good  in  Massachusetts.  And  Parker,  to  public  morals,  were  considered  aa 
C.  .1.,  said:  "According  to  the  case  set-  strong  and  decisive  reasons  for  giving 
tied  in  England  by  the  ecclesiastical  court,  ]flace  to  the  lawa  of  the  forei^  coantry, 
— '  -ecogiiiied  by  the  courts  of  common  not  merely  on  account  of  comity,  for  that 

'-- ■ —  ■-  ■-  ■■-  ■■-''  — '■■'     -  would  not  be  offended  by  dedaring  doU 

a  contract  made  in  violation  of  the  lawa 

_  .. ,    „_  of  the  State  in  wh 

e  parties  went  to  the  foreign  country  _  ... 

with  an  inteution  to  evade  the  lawa   of  will  the  same  principk  be  uecessarily  ap- 

their  own.    This  doctrine  is  repugnant  to  plied  to  contracts  of  a  different  uUnre, — 

the  general  principles  of  law  reding  to  UHurioua,  gamiug.  or  others  moule  nnlaw- 

contracts;    for  a  fraadalent  gvasion   of  fnl  by  atatnte  or  common  law;   for  com- 

the  laws  of  the  country  where  the  parties  ity  will  not  reigaire  that  the  subjects  of 

have  their  doniicil  could   nut,  except  in  one  country  shidl    be  allowed  lo  protect 

the  contract  of    marriage,   be  protected  themselvea  in  the  violation  of  its  laws,  by 

nnder  the  general  principle,     Thna,  par-  aaeuming  obligations  nnder  aniAlier  juria- 

tiea   intending  to  make  a  asurions  bar-  diction,  purposely  to  avoid   the  elfect  of 

gain  cannot  give  validity  to  a  contract,  those  laws.    The'law  on  thia  subject  ha v- 

lu  which  more  than  the  lawful  intereat  ing  been  declared  by  this  court  ten  yean 

of  their  coniilrr  is  aecnred.  by  passing  ago,  in  the  case  before  cited,  it  is  binding 

into  another  territory  where  there  may  upon   ns  and  the  commniiity.  until   the 

be  no  restriction  of  interest,  or  where  it  legialatnre  ahall  see  fit  to  alter  it.     If  it 

is  established  at  a  higher  rate,  aikd  there  shall  be  found  inconvenient,  or  repngtiant 

executing  a  contract  before  agreed  upon,  to  sound   principle,  it   may  be  expected 

The  exception  in  favor  of  marriages   so  that  the  legislature  will  explicitlj  enact, 

contractad  must  be  founded  on  principles  that  marriages  contracted  within  another 

of  policy,  with  a  view  to  prevent  the  dis-  State,  which  if  entered  into  here  would 

astrons  conae<)UenceB  to  the  iasne  of  such  be  void,  ahall  have  no  force  within  this 

marriages,  as  well  as  to  avoid  the  pnblic  Commonwealth.   But  it  is  asnbject  which, 

mischief   which    woald    result    from   the  whenever  taken    into   consideration,  will 

loose    state   in   which    people  so   sitnated  he   found  to  require  the  exercise  of   the 

would   live,"     So  in   I^ilnam  r.   PutniLm,  highest   wisdom."      This    judgment    was 

8  Pick.  433,  where  parties,  both  resident  pronounced  in  IBS9.     But  in  1835,  at  the 

in  Massachusetts,  where  one  of  them,  hav-  time  of  the  passage  of  the  Reviae<l  Sta:- 

ing  been  divorced  far  his  adnltery,  was  ates,  the  legislature  interfered  by  eunct- 

(heretore  prohibited  under  a  geuersJ  ttat-  ing  is  follows :   "  Wbeo  any  petsom,  mi' 
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fication.  A  marriage  made  elsewhere  •'would  not  be  ac-  *  595 
ItDowledged  aa  valid  in  a  State  the  law  of  which  forbade  it 

dent  in  this  State,  eball  uadertake  to  bj  the  persons,  And  with  tbe  witnesBeB, 
contract  &  marriage,  contrary  to  the  pre-  tbere  leqiiiaite  to  constitute  a  mnrriage. 
ceding  pcovisiung  of  thiB  cbaptor,  and  It  wanid  be  great  injastice  to  onr  Bister 
■hall,  in  order  to  evade  those  proTisions,  Stat«  to  asBume  that  by  Tier  lawB  bet 
and  with  an  intention  of  returning  (u  re-  own  citiiens  can  marry  a  socoDd  time,  a 
side  ia  this  State,  ko  ioto  another  State  former  marrlat;e  Dot  being  dissolved  bj 
or  conntry,  and  there  have  their  mar-  death  or  divorce;  or  that  she  makes  it 
riage  soleinoized,  and  shall  afterwards  lawful  for  citizens  of  otiier  States,  who 
tetnrn  and  reside  here,  such  marriage  liave  married  at  home,  and  by  their  do- 
shall  be  deemed  void  in  tbis  State."  Rev.  mestic  laws  cannot  marry  a  second  time, 
StatB.  ch.  T&,  sect.  6.  Aa  to  what  cases  to  leave  their  ono  State  and  go  into 
this  statute  embraces,  sea  Sutton  i>.  War-  Soutb  Carolina  expressly  to  evade  their 
ren.  lOMet.  451  i  Commonwealthr.  Hunt,  own  laws,  and,  without  acquiring  a  domi- 
4  Cush.  49.  [In  accord  with  Putnam  v.  cil  in  South  Carolina,  contract  a  mar- 
Putnam,  are  Van  Voorhls  v.  Biintnall,  86  riage  there.  We  cannot  suppose  that 
21.  Y.  18  ;  Thorp  v.  Tborp,  90  N.  Y.  60;i.]  Soutb  Carolina  allows  of  polygamv,  ei- 
Tbe  case  of  Williams  v.  Oatee.  5  lied,  ther  by  her  own  citizens  or  those  of  any 
535,  contains  a  doctrine  materially  differ-  other  conntry.  Therefore  we  might  cot 
eot  Irum  thai  of  the  Massachnsetta  cases  tbe  case  sliort  at  that  point,  upon  the 
above  cited.  That  was  a  petition  by  the  presuiuptioo  that,  the  contrary  not  ex- 
plaintiff,  as  widow  of  the  defendant  s  in-  presely  appearing,  the  law  of  Sontii  Caio- 
testate,  fur  an  allowance  oat  of  his  estate.  lina  does  not  tolerate  this  marriage  more 
It  appeared  that  the  ptaintiS  had  for-  than  our  oiru  law  does.  Indeed,  we  be- 
merlv  intermarried  with  one  Allen  in  North  lieve  that  in  truth  she  does  not  bo  much, 
Caroliua,  both  being  domiciled  there,  as  we  have  been  informed  that  she  grants 
Her  husband  afterwards  iuetitnted  a  snit  no  divorces.  But  it  it  were  otbeiwise, 
against  her  for  a  divorce  fur  cause  of  we  sboutd  still  hold  the  marriage  void, 
adoltery  on  her  part,  in  which  tbere  was  We  do  not  undertake  at  present  to  any 
a  decree  divorcing  him  a  virteulu  malri-  what  might  be  the  effect  of  a  marriage 
moni'i.  Afterwards  the  plaintiff  and  the  of  a  person,  in  the  situation  of  this  platn. 
defendant's  intestate,  both  being  citizens  tiff,  contracted  in  another  State  in  which 
of  North  CaioUna,  and  domiciled  there,  she  had  become  J>o»^  Jiiie  domiciled.  .  ,  . 
with  the  purpose  of  evading  the  laws  The  case  before  ns  is  uot  one  of  a  domi- 
of  that  State,  which  prohibit*^  her  from  cil  out  of  Nortli  Carolina,  bnt  it  is  staled 
nuurying  agaia,  went  into  South  Caro-  that  the  parties  were  domiciled  here,  and 
lina  and  there  intermarried,  according  went  to  South  Carolina  in  fraud  of  our 
to  the  laws  of  that  State,  and  immedi-  law.  Now  if  the  law  of  South  Carolina 
Blely  retorned  to  North  Carolina,  and  allow  of  such  a  marriage,  and  although 
continued  to  live  there  for  several  years  it  be  true  that  generally  marriages  are  to 
as  husband  and  wife,  notil  the  death  of  be  jndged  by  the  lix  loci  caalrnelas,  yet 
the  intestate.  And  the  Supreme  Court  every  country  must  Bo  Car  respect  its  own 
ol  North  Carolina  ht/d  this  latter  mar-  laws,  and  their  oneration  on  its  own  citi- 
riage  to  be  void.  Raffia,  C-  J.,  said  :  zeiis,  as  not  to  allow  them  to  be  evaded 
"  It  is  unquestionable,  that  if  this  second  by  acts  [n  another  conntry  purposely  to 
marriage,  in  this  case,  had  been  cete-  defrand  tliem.  It  uanuot  allow  such  acts 
br^eitiD  this  State,  it  would  have  sob-  abroad,   uuder    the    pretence    that    tbej 


jected  the  plaintiff  to  the  pains  of  bigamy,  were  lawful  there,  to  defeat  iC^  own  laws 

and   would  have  been   void.     Tbe  case  at  home,  in  their  operation  upon  persons 

stands,  aa  to  her,  precisely  m  if  there  within  her  own    territory.     If   a  person 

never  had  been  a  divorce ;    and  pro  hae  contract  marriage   here,  and,  living  the 

wee,  the  first  marriage  is  Btill  subsisting,  other  party,  he  goes  to  Tnrkey,  and  mar- 

We    coDceire    the    second    marriage   ac-  ries  half   a,  dozen   wives,  contrary  to  the 

gnires  uo  force  by  the  celebration  of  it  laws  of  this  State,  it  would  be  imposBible 

having  been  in  South  Carolina.     We  have  that  we  could  give  up  our  whole  policy 

been  at  some  loss  to  determine  in  what  regulating    marriages    and   inheritances, 

sense  we  are  to  nnilerstand  the  phrase  in  and  allow  all  those  women  and  children 

the  case,  that  the  parties  married  iu  Sonth  to  come  in  here,  hs  wives  and  heirs,  with 

Carotiua,  '  according  to  Ibe  laws  of  that  the  only  true  wife  and  belrs  according  to 

State,'     We  suppose  it  wss  meant  to  say  our  law.     And  it  would  be  yet  more  clear, 

thereby   merely   that  the  ceremony  was  if  two  persons  were  to  go  from  this  coun- 

dnlj  celebratea  with  tbe  formalities,  and  try  to  Torliey,  merely  for  the  sake  of 
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*  696    as  incestuous ;  (w)  ^  although  a  question  *  might  be  made 

gett[nE  mftrried  at  a  plmce  in  irhich  vslj-  tionei  in  thii  cbw)  shall  not  be  rdeaaed 

gamy  ib  lawful,  and  then  coming  back  from  ths  mariia|^  conUact,  bat  shall  be 
to  Che  place  where  it  is  not  lawful.  .  .  .  anbject  to  all  toe  pains  and  penaltiea  of 
CerUuniy  everj  coontrr  >honlit  be  dia-  bi^my.  It  is  impocsible,  in  the  nature  of 
poeeil  to  respect  the  laws  uf  another  things,  that  all  the  relstiona  of  wife  shall 
cnnnti}' ;  bat  not  more  than  its  own.  exist  when  she  has  no  hnHbuiiI ;  who,  as 
That  ought  not  to  be  expected.  If  a  soon  as  the  decree  diwolviug  the  marriage 
Turk  with  two  wives  were  to  come  here,  wan  prononaced,  was  an  numnrrieil  and 
we  would  administer  tu  thein  the  jnstice  lingle  man,  freed  from  allTOunectiuiisand 
due  to  the  relationa  contracted  by  them  relations  to  his  former  wife ;  and  equally 
at  borne.  But  an  Aiaeriian  marries  at  so  was  the  petitioner  freed  froui  all  mar- 
home,  where  ploralitj  of  wives  is  ex-  riage  ties  and  relation!  to  Benjamin  May. 
eluded,  and  then,  contrary  to  hia  engage-  in  reference  to  whom  she  stood  like  unto 
ment  with  that  wife,  takes  another,  where  every  nuui  in  the  commnuity.  Tberefure, 
a  plurality  of  wives  in  tolerated,  and  the  ht  has  no  right  to  complaiu  of  the  second 
Brat  wife  claims  tba  benefit  of  the  law  of  marriage.  Who  has  1  Nul  the  Cuinnton- 
her  own  couutiy  from  the  courts  uf  her  wealth  of  Kentucky,  whuee  peud  lawa 
own  country,  while  the  second  wife  claims  cannot  extend  beyond  her  own  territorial 
from  the  same  courts  the  immunities  and  jurisdiction,  and  cannot  be  executed  or 
rights  conceded  to  lier  in  the  law  of  her  noticed  in  this  State,  where  the  second 
original  country.  These  claims  are  in-  marriage  took  place,  and  the  violation  of 
compatible,  and  one  only  can  l>e  granted ;  said  laws  was  effected.  Had  Mary  Mar 
and  it  is  easy  to  see  that  the  obligations  married  a  second  time  in  Kentucky,  snch 
arising  out  of  the  fint  contract  are  tu  be  second  marriage  would  not  be  void  becaam 
suataiued  by  the  cODatry  in  which  they  she  continued  the  wife  of  Itenjamln  May, 
were  assumed  ;  and  that  onr  courts  must  but  because  such  second  mamaue  in  that 
hold  the  second  marriage  void  in  oar  State  would  have  been  In  violation  of  a 
law,  which  denied  the  capacity  to  con-  high  penal  law  against  bigamy ;  and  it 
tract  it.  For  the  same  reason  we  must  bemg  a  well  settled  principle  of  law  that 
obey  the  positive  injunction  of  our  atat-  aoy  contract  which  violates  the  penal  lawi 
'  '  '     applies    to   this  case."  —  In  of  Che  country  where  made  shall  be  void. 


she  being  the  offending  party.  She  af-  been  violated  1 
l«rwards  removed  to  Tennessee  and  was  against  bigamy,  declares  It  felony  for 
married  uptin,  her  former  husliand  liv-  any  person  to  marry  having  a  former  hos- 
ing. It  fiirtlier  appeared,  chat,  by  Che  baud  or  wife  living.  Mary  May  had  no 
law  of  Kentucky,  a  divorce  obtained  in  husband  living,  and  is  not  guilty  of  big- 
tbac  State  does  not  release  Che  uSending  amy  by  our  scatnte ;  nor  has  she  violated 

Earty   from    the    pains    and    penalties   ot  thesanctionof  any  penal  law  of  this  State." 

igainy,  if  he  or  she  afterwards  marry.  See  further,  on  the   proposition  stated  in 

Under  these  circumstances  the  question  text.  Scrimaliire  p.   Scrimshire,  3  Hagg. 

arose  wheCher  the  second  marriage  should  Conaiiit.  K.  .39S;  Herbert  p.  Herbert,  id. 

be  held  valid  by  the  courts  of  lenuessee.  263,  S   Phillim.    M;    Swift   u.   Kelly,  3 

Audit  was  Ae//chaCiCshauld.    Cufron,  J.,  Knapp.197;  Munro  i>.  Saunders,  6  Bligh, 

said  :  "  Mary  Mav  was   legally  divorced  468  ;  Sottomayor  v.  De  Barroa,  3  P.  1>.  I ; 

from  her  husband.  Baujamin  May,  by  the  5  1*.  D.  94 :  State  v.  Patterson,  3  Ired.  346 ; 

Union  Circuit  in  Kentucky ;  being  a  conrt  Fornshill  v.  Mnrmy,  I   Bland,  Ch.  479: 

of  conipecent  iurisdictiou   over  the  sub-  Damarealv  v.  Fishly,  3  A.  K.  Mareh.369; 

jecc-macter  and   the   parties,   Che  decree  Wall  u.  williamaou,  8  Ala.  48;  Lacun  r. 

deaolving  Che  marriage  ia  conclusive  on  all  HigginB.3SCark.  ITS  ;  Morgans.  MeOhee, 

the  world.    The  scatuce  of  KenCucky  pro-  5  Humph.  13  iCom.D.  Lane,  113  Maas.4S8. 

vides,  Chat  the  offending  party  (the  peti-  (w)  Greenwood  v.  Curtis,  6  Maaa  358, 

'  It  was  held  in  Kinney  v.  Commonwealth,  30  GraCt.  858,  in  opposition  to  Che  case  of 
Medway  c,  Needham,  stated  in  note  (v)  lu/iivr,  that  a  marriage  beCween  a  white  man 
and  a  negro  woman  in  the  District  of  Columhia.  chere  celebrated  to  evade  Che  laws  of 
Virginia,  was  void ;  and  similar  ileciaiona  are  Dupre  v.  Bonlard,  10  La.  An.  41 1  ;  Stata 
V.  Kennedy,  76  N.  C.  351.  BuC  where  such  parcius  were  domiciled  in  Che  State  where 
they  were  married,  the  marriage  was  held  valid  in  North  Carolina,  Chough  such  mar- 
dages  were  forbidden  by  the  laws  of  that  State.  State  v.  Itosa,  Tfl  N.  C.  S4S. 
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whether  it  would  be  held  incestuous,  so  far  as  to  avoid  the  mar- 
riage, if  within  the  degrees  prohibited  by  the  law  of  the  State  in 
which  the  question  arose,  or  only  if  it  be  between  kindred  who 
are  too  near  to  mariy  by  the  law  of  the  civilized  world,  (a)  Thus, 
if  it  be  the  law  in  England  that  a  man  shall  not  marry  the  sister 
of  his  deceased  wife,  the  validity  of  sach  a  marriage  contracted 
abroad  might  be  determined  in  England  by  a  reference  to  the 
question  of  domicil.  That  is,  an  Englishman  going  abroad,  and 
'  there  marrying  his  wife's  sister,  might,  on  his  return,  be  held  not 
to  have  legally  married  ;  while  two  Americans  contracting  such  a 
marriage  here,  where  it  is  certainly  lawful,  would  be  held  to  be 
husband  and  wife  in  England.  We  should  have  said,  however, 
that  both  here  and  in  England,  the  law  of  the  place  of  the  mar- 
rii^e  would  prevail  in  such  a  case  over  the  law  of  the  domi- 
cil. were  it  not  for  the  case  of  Brook  v.  Brook,  recently  decided 
there,  and  mentioned  on  page  *  698.  (y) '     But  if  a  married  man, 

3TB ;  Sneed  v.  Ewiog,  5  J.  J.  Manh.  460,  conld  not  b«  allowed  to  have  any  raliditf 

4H9;  Snttonn.  Warren, loMeC.tSl.    And  here.    Bat  marriagei  not  nataraU.v  an- 

•ee  Wlghtmui  c.  Wigbtman,  4  Johns.  Ch.  lawful,  bot  probibited  by  the  law  of  one 

343.  Stale,  and  not  of  another,  it  celebrated 

(z)  See   Sntton   e>.   Warren,    10  Met.  irhera  ther  are  not  prohibited,  would  be 

451,  and  Bonham  v.  Badglsj,  S  Gilman,  huldeo  valid  in  a  State  where  they  ara 

6-ii,  OB  cited  ante.  p.  *  S3  n,  [g).  not  allowed.    As   iu   this  State,  a  mar- 

(y)  See  preceding  note.     In  Warren-  riafe  between  a  man  and   his  deceaaed 

der  r.  Warreuder,  9  Blish,  SB,  US,  Lord  wi^'s  aUtei  is   lawful,  but  it  is  not  so 

BroHiihaiii    said,    obiter     nowerer:     "We  in    some   Stales.     Such  a  luarriaK^   cele- 

ahonld    expect    that    the    Spanish   aod  brated  faete  would  be  held  valid  in  any 

Portugueee  courts  would  hold  an  English  other  State,  and   the  parties  entitled   to 

marriage    avoirtable   between    uncle  and  the  benefits  of  the  matriiDuuial  contract." 

Dtece.  or  brother  and  sister-in-law,  thongh  And  Mr.  Justice  Slor^,  after  Quoting  this 

aolemniied  under  papal  diipensatiou,  tie-  langoafp,  says :  "Indeed,  in  the  diversity 

cause  it  would  clearly   be  avoidable  in  of  religions  opinions   in  Christian  coun- 

this  eonatry.    But  I  strongly  incline  to  tries,  a  lar^  spaue  mnut  be  allowed  for 

think   that  onr   courts  would   refuse   tu  interpretatiun,    as    to     religious   duties, 

sanction,  and  would  avoid  by  sentence,  a  righU.  and    BoleinDlties.     In  tbv  Catholic 

marriage    between    those    relatives    con-  couutriea    of    contincntai    Kurope,    there 

tracted  in  the  Peninsula,  under  dispeniai-  are  many  prohibitions  or  niarriage  which 

tion,  although  beyond  all  doubt  such  a  are  connected  with  religions  canons  and 

marriage  would  tiiere  be  valid  by  the  /tz  eetablisbiner]ts.    and    in    moat    coautrisa 

liiei  amlraelHi,  and  incapable  of  being  set  there    are    some    positive   or   customary 

aside  by  any  proceedings  in  that  conn-  prohibitions,   whiun   involve   peculiarities 

try"    In  True  u.   Hauney,  I  Foster,  S!i  uf  religious   opinion  or  of  cuuscientioua 

GiltAritt,  C.  J.,  extends  the  exception  to  doubt.     It  vonld  be  moat  inconvenient  to 

tile  rale,  that  marriages  valid  where  cele-  bold  all   marnages  celebrated   elsewhero 

brated  are  valid  everywhere,  to  caws  in  void  which  are  not  iu  scmpuloua  accord- 

which  the  marria)^  is  opposed  to  "the  ance  with  the  local  institutions  of  a  par- 

mnnicipal     institutions   of   the   country"  ticular  country."     Confl.  of  Laws,  f    US. 

where  the  rule  is  songht  to  be  applisii.  It  is  to  be  remembered  that  even  inces- 

See  iiH/<,p.  *Bl.n.  (c).    But  we  think  this  tuous  marriages  are  not  void  at  common 

is  going  isther  too  far.     In  Greenwood  n.  law,    bat    only    voidable;    and    voidable 

Cnrtia,  S    UaH.  35H,  378,  the  court  say:  only    during    the    livM    of    both    parties; 

"  If  a  foreign  State  allows  of  marriages  for.  after  the  death  of  eitlier,  they  aro 

tneestnous  by  the  law  of  nature,  as  he-  valid,  as  to  the  legitimacy  of  the  chit- 

tween  parent  and  child,  anch   marriage  dien,  and  it  would  seem   all  other  put- 

>  TU*  laae  is  atietdy  critidaed  is  1  Bishop,  Mar,  Dir.  t  Sep.  |  B7e. 
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*  597    a  citizen  of  one  of  our  *  States,  journeyed  into  a  Mormon 

territory,  and  there  married  again,  he  certainly  would  not 
be  held,  on  his  return,  to  be  the  lawful  husband  of  two  wives. 
And  it  may  be,  at  least,  coajectured,  that  if  a  Mormon  came  into 
Massachusetts  or  New  York  with  a  half  a  dozen  wives,  fae  would  not 
be  held  there  to  be  the  lawful  husband  of  all  of  them,  (z) 

The  fact  that  the  parties  went  abroad  for  the  purpose  of  con- 
tracting a  marriage  there,  which  would  he  illegal  at  home,  ought, 
it  might  seem,  to  destroy  the  validity  of  the  marriage  at  home. 
But  the  contrary  doctrine  appears  to  have  been  held,  and  to  be 
entablished  in  England  and  in  this  country,  (a)  There  must, 
however,  be  some  limit  to  this.  The  common  case  of  Gretna 
Green  marriages  only  shows  that  persona  may  be  married  in  Scot- 
land, and  then  regarded  in  England  as  husband  and  wife,  who 
could  not  have  been  married  tn  that  way  in  England.  At  least 
we  are  not  aware  of  any  English  case  recr^nizing  the  valid- 
"  598  ity  of  a  marriage  cantracted  abroad  between  *  English  sub- 
jects who  could  not,  in  any  way,  become  legally  husband 
and  wife  by  any  marriage  contracted  in  Ekigland,  and  quite  re- 
cently it  has  been  held  in  England,  that  the  marriage  of  an  Eng- 
lishman to  the  sister  of  his  deceased  wife,  both  forties  being 
domiciled  in  England,  would  be  unlawful  in  that  country,  and 
therefore  invalid,  although  performed  in  Denmark,  where  such  a 
marriage  is  allowed  ;  and  the  children  of  the  marriage  were  held 
to  be  illegitimate  on  the  ground  that  the  Statute  of  5  &  6  William 
IV.  ch.  54,  declares  all  marriages  within  the  prohibited  degrees  to 
be  absolutely  null  and  void,  and  that  the  lex  loci  did  not  apply  to 
a  contract  prohibited  by  the  positive  law  of  the  country  of  which 
both  parties  were  subjects.  (6)     In  Massachusetts  the  cases  go  some- 

possH.    See   l   BI,  Com,  434,  435,  uid  a  were  apiallf  hix  wivea,  were  all,  of  wbtb 

Inst.  fi14.     See  also  Bonliua  p.  Dadgley,  aov  of  tbem  legitimate.    In  Wall  n.  Wil- 

5  GUoian,  682;  Sutton  v.  Waxren,  10  liamdon,  3  Ala.  48.  the  conn  naj:  "A 
Met-  453 :  Kav  v.  tiherwuod,  1  Corteie,  parallel  caw  to  a  Tarkiah  or  other  mar- 
IS3,  199.  The'  role  U,  that  fur  cieil  disa-  ria^  in  an  infiiiel  cuantry.  will  probably 
bilitiex,  snch  at  prior  marriage,  idiocy,  be  loaDdaianDK  all  onrsavage  tribes:  but 
and  the  like,  tlie  Tnarriage  may  be  de-  can  it  be  potwilile  ttiat  the  children  most 
dared  either  be/ore  or  a/ler  the  death  of  be  illegitimate  if  boru  of  the  ee«^d  or 
the  parties,  or  either  of  thorn,  to  have  other  sni'ceeding  wife  1  "  And  in  i«tei^ 
been  void  from  the  beginning ;  bnt  for  ence  to  the  caae  put  in  the  tent,  Rtfltn, 
canomcid  diBabilities.  only  during  the  C.  .1 ,  says,  in  Williams  i>.  Dates.  5  I  red. 
lives  of  both;  and  eanonical  disabilicieB  535,  541,  cited  antf.  p.  *594,  n.  (>■) :  "  If  a 
are  said  to  be  couBanguinity,  affinity,  Turk  with  two  wives  were  to  come  here, 
and  certain  corporal  infirmities.  Sec  we  woald  administer  to  them  the  iostice 
Elliott  K.  Gorr,  S  I'hill.  16 ;  Gathings  t>.  due  to  the  relations  contracted  by  tbem  at 
Williains,  5   Ired.  487,    The   Statute  of  home." 

6  Wm.  IV.  ch.  54,  makes  some  of  these  (a)  Seeant«,  p.  'S93,  n.  (r);  p.*5M, 
marriages  absolutely  void.  u.  1. 

(tl  It  might  be  a  different   ijnestion,         (b)  Brook    v.    Brook,    before    Stuart, 
whether  his  children  bj*  all  bis  wives,  who    T.  C,  and  Crttnaili,  J.,  iJ  Law  J.  Ub. 
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what  further,  but  expressly  except  those  foreign  marriages  "  which 
wonid  tend  to  outrage  the  principles  and  feelings  of  all  civilized 
natloDS."  (e)  It  may,  however,  be  remarked,  that  while  the  con- 
verse of  this  rule  is  also  true,  and  a  marri^e  which  is  void  where 
contracted  is  valid  nowhere,  {d)  there  must  also  be  some  excep- 
tions to  this  rule;  as  if  two  Americans  intermarried  in  China, 
where  the  marriage  was  celebrated  in  presence  of  an  American 
chaplain,  according  to  the  American  forms.  If  such  a  marriage 
were  perfectly  void  in  China,  it  would  nevertheless  he  held  cer- 
tainly valid  here,  (e)  An  interesting  and  instructive  case  has  re- 
cently been  decided  in  Massachusetts,  involving  many  of 
the  most  *  important  principles  and  questions  belonging  to  '599 
the  subject  of  foreign-  marriage  and  legitimation.  (/)  And 
in  a  late  case  in  England,  it  has  been  held  that  a  marriage  con- 
tracted in  a  country  where  polygamy  is  lawful,  between  parties 
professing  a  faith  which  permits  polygamy,  is  not  a  marriage  as 
understood  in  Christendom,  and  will  not  be  recognized  in  the 
English  Matrimonial  Court  as  a  valid  marriage.  {//)  The  ques- 
tion arose  in  a  suit  for  divorce  from  a  Mormon  marriage. 

It  is  also  the  general  rule,  both  in  England  and  in  this  country, 
that  the  incidents  of  marri^e,  and  contracts  in  relation  to  mar- 
ri^e,  as  settlements  of  property  and  the  like,  are  to  be  construed 
by  the  law  of  the  place  where  these  were  made ;  for  any  different 

400,  22  LaiT  BeporteF,  316 ;  9  H.  L.  C.  to  fcive  a  juriniiction  to  a,  foreign  coDntry. 

193.  BO  that  the  laws  of  that  cuantry  are  oecM- 

(r)  MedwBT  e.  Needham,  16  Maas.  15T.  aarily  to  obtain  and  attach  apou  a  mar- 

(d)  M'CuUoch    i>.    M'CuIloch,     Ferg.  riage  aolemoiied  there ;  fur  wliat  wonld 

Divorce  Caaea,  2b7  ;  Dalrym|ile  v.  d£-  becomeof  our  factories  abroad,  in  Leghorn 

lymple,  S   I^agg   Cooeiat.   K.   S4 ;   Kent  or  eleewhere,  where  Ibe  marriaKe  is  only 

D.  Bargesi,  1 1'  S\m.  X6\ ;   ScriioBhire  v.  by  the  law  ol  Kngland,  and  nii);ht  be  void 

Scrimahire,  !  Hagg.  Coiisist.  It.  395.     See  by  the  law  of  that  coautrv  1       Nothing 

1  Bishop  Mar.  IN^&  Sep.  §  B8S  ei  t^.  will  be  admitted  in  this  r'onrt  to  aCTec^t 

(<)  Knding  v.  ^mith,  3  llagg.  Coasiat.  such  marriagei  m>  celebrated,  even  wliere 

R.  371;  Kent  v.  Uurgesa,  11   Kim.  361  j  the  parti  en  are  domiciled  " 
Tbe   King  v.   Bramptua,   10  East.  282;         {/)  Lorin»;  v.  Thoriidilie,  5  Allen,  357. 

"Newbn^  E.  nraiinwick,  3  Vt.   151.     In  The  circunuitaocea  of  this  case  are   not 

Harfont  n.  Morris,  3    Hagg.  Consist.  R.  only  very  peculiar,    bat    loo   complicated 

430,   Sr   Gfontt   //«,*  says:    "  Will    any-  anil  intricate  to  admit  of  a  brief  abutnut 

body  Bay,  that  before  the'  act,  a  marriage  or  analyBis.     The  law  na  to  foreign  mar- 

pole'mnjied  by  persona  going  over  to  Ca-  riageg   decided     bv   this   ca«e    iH    clearly 

laig.  or  happening  to  he  there,  was  void  staled  in  the  head  note,  as  follows :  Tlie 

in  this  country,  becan.se  snch  a  marriage  civil  act  of  the  free  city  of  Frankfort-on- 

might  be  void  by  the  laws  of  France,  as  the-Maine.  requiring  marriages  to  be  sol- 

perhaps  it  was,  if  solemnized  by  a  Prot-  emnized  in   a  particalar  form,  does  not 

«Maiit    pHext,   whom    they   do    not   ac-  apply  to  foreigners  temporarily  residing 

knowledge,  or  if  in  any  way  clandestine,  there ;  and  a  marriage  in  that  city  before 

or  without  consent ;  and  tliat.  therefore,  the  United  Stat«s  consul,  between  a  citi- 

H  shonld  be  set  aside  br  a  court  in  Eng-  tea  of  Massnchnsetts  and   a  womau  not 

bud,  npon  account  of  its  being  void  by  domiciled  there,  is  valid. 
the  Uw  of  Kranre  ■>   No  "    And  on  p.  433.  [ff)  Hyde  b.  Hyde,  Law  Rep.  1  P.  & 

be  says:    "And   here    I   most   otaerve,  D.  13a 
that  I  do  DOt  memi  that  ereiy  domicil  ia 
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constractioD  cannot  be  supposed  to  carry  into  effect  the  iatentions 
and  agreements  of  the  parties,  or  to  deal  with  them  justly.  (^)  This 
being  the  reason  of  the  rule,  it  cannot  apply  to  the  constructioa 
of  settlements  and  the  like,  where  the  parties  are  married  while 
accidentally  or  transiently  absent  from  their  homes,  without  actual 
or  intended  change  of  domicil,  and  make  their  settlements  or 
arrangements  there  at  the  time  of  marriage,  for  in  such  cases  the 
law  of  the  domicil  should  govern,  aud  the  marriage,  although 
actually  foreign,  should  be  regarded  as  constructively  and  virtually 
domestic  For,  as  a  general  rule,  the  rights  of  the  parties,  as 
springing  from  the  relation  of  marriage,  muat  be  determined  by  the 
place  where  they  then  supposed  themselves,  and  iuteuded  to  be 
domiciled.  (Jt) ' 

In  respect  to  the  capacity  of  the  wife  to  contract  with  a  third 
party,  we  are  inclined  to  hold  that  the  law  of  the  place  of  the 

contract  determines  this,  as  well  as  other  questions  of 
*  600    capacity,   *  at   least  in  respect  to  personal   contracts ;   al< 

though,  in  the  absence  of  sufBciently  direct  adjudication, 
and  in  the  conflict  of  opinion  to  be  found  in  text  writers,  it  is 
difficult  to  ascertain  what  the  law  is  on  this  point.^  And  it  must 
depend  much  on  the  circumstances.  If  an  American  wife,  for 
instance,  being  only  on  a  brief  visit  in  some  country  where  she 
may  contract,  does  so  on  some  accidental  occasion,   it   might  be 

(g)  Fwuibertii.Turet,  Prec.inCh.  807.  ciet  e.  LaniUM,  3  Mirt.  (Lii.)  581,     Bnt 

1  Bro.  P.  C.  38,  Koberuou'i  App.  Caa.  3 ;  thongh    the   contnct    fa«    inade   in    one 

Anatrnther  d,  Adair,  2  Mvtne  &  K.  513 ;  coiuitr;,  ftnd  it  r«feT  to  the  law  ot  an- 

Freemoull  r.  IJedire,  1  P.  WniB.  429 ;  I>o-  other,   it  will   be  valid  and  effoctnal  if 

CQDcbe  B.   Savetier.   3    JohaB.   Ch,    190;  both   parties   have  aiireed   npoD   making 

Cnwliy  u.  Berger,  3  Edw.  Ch.  S3B;    Do  that  other  coanttj-  their  plaea  of    resT 

Burante  «.  Gott,  6  Barb,  ■192.  dence,  and  do  aetually  settKi  there.     Fnr, 

(*|  Le   BreWn    ii.   Nonchet,   3    Mart,  even  without  a  contract,  the  right!  of  the 

(La.)  60;  Ford  u.  Ford,  l«  id.  S7*;  Allen  hn»ban<t  to  the  wife'*  property  are  do- 

V.  Allen,  6  Rob.  (L».)  104;   Doe  b.  Var-  tecmrned  io  anch  cabs  by  the  law  ot  the 

dill,  5  B.  &  C,  438,     It  aeenu  that  partiea  intended  and  actnal  nabtwqneDt  domidl. 

cRDDot,  by  a  coDtract  made  id  Louisiana,  Le  Breton  i^.  Milea,  8  Paige,  261  ;    Kue*- 

provide  effectually  that  the  righta  of  the  land  e.  Enaler,  Heim.  6S0 ;  Lyon  v.  Knot^ 

inrtiee  ahall  be  determined   b/  the  pro-  XAta.  Law  Beg.  601. 
viaions  of  a  apecifled  foreign  law.    Bour- 

1  If  there  is  no  marriape  contract,  the  wife'a  petMnal  property  righta  are  to  be 
lOTeraed  by  the  laws  of  the  intended  reaidence.  Maaon  v.  Hornet.  105  Maa»,  116; 
Maaou  p.  Fuller,  36  Conn.  160.  An  antenuptial  agreement  made  in  one  State,  the 
lualier  of  which  immediately  moves  to  another,  ia  to  be  governed  by  the  lawa  of  the 
latter  aa  to  ita  validity  and  effeut.      Davenport  B.  Kacnee,  70  111.  46,1,  —  K. 

>  la  Milliken  c.  Pratt,  135  Maaa.  374,  it  appeared  that  a  married  woman  domiciled 
in  Maaaarhuaetta  maile  bv  letter  iient  there  a  contract  of  gnaranty  in  Maine,  which, 
under  the  lawa  ut  Maamchuaetta  at  the  time,  she  waa  incapable  of  making,  bnt  which 
the  lawa  of  Maine  allowed  her  to  make,  and  upon  which  ahe  was  sned  in  Mawachoaetta. 
ItwaaheJd  that  the  action  could  be  maintamod,  (>'ray,  C.  J.,  in  a  learned  opim'oa, 
isviewa  all  the  authorities,  and  arrives  at  the  conclusion  that  the  validity  of  a  contrvt. 
eTen  aa  Tepacds  the  capacity  of  the  mrties,  is  generally  to  be  deterraineJl  by  the  law  of 
the  StBt«  ID  which  it  ia  made.    See  Bell  e.  PaukarU,  SS  He.  105.  —  K. 
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more  doubtful  whether  the  contract,  though  valid  where  made, 
would  have  any  force  oa  her  return  to  this  country.  But  if  hus- 
band and  wife  go  abroad,  and  visit  a  country  for  business  pur- 
poses, and  there  enter  into  business  contracts  obligatory  on  both 
by  the  law  of  that  place,  although  it  might  be  difficult-  to  enforce 
the  contract  against  the  wife  in  America,  while  the  husband  lived, 
we  should  think  the  contract  would  be  valid,  and  enforceable 
here  after  her  husband's  death,  and  perhaps  against  a  second 
husband,  (i) '     ^ 

There  is  one  peculiar  result  of  marriage  which  seems  to  be  an 
exception.  In  some  places,  if  the  parents  of  a  child  intermarry 
after  hia  birth,  this  marriage  legitimates  him.  In  England  it  does 
not ;  and  it  has  been  held  in  England  that  such  subsequent  mar- 
riage in  Scotland,  where  it  legitimates  the  child,  did  not  so  far 
legitimate  him  in  England  as  to  enable  him  to  take  by  inheritance 
land  situated  in  England.  (_/)  The  rule  would  be  otherwise  as  to 
personal  property,  the  law  of  the  domicil  of  the  parents  determining 
the  legitimacy  as  to  that.  And  we  think  that  such  a  marriage 
in  Scotland,  supposing  parents  and  child  afterwards  to  come  to 
America  and  be  naturalized  here,  would  be  held  here  to  make  the 
child  an  heir,  as  well  as  to  give  him  all  other  rights  of  legiti- 
macy, (i)  We  have,  however,  considered  the  subject  of  illegiti- 
mate children  in  our  first  volnma 

The  place  of  marriage  does  not  determine  absolutely  as  to  the 
domicil  acquired  by  marriage.  It  would  be  obviously  un- 
reasonable *  to  permit  the  domicil  of  the  parties  to  depend  *  601 
upon  the  mere  place  where  the  marriage  is  celebrated,  while 
the  parties  are  perhaps  only  in  transitu.  Thb  question  is  there- 
fore settled  by  their  actual  domicil  at  the  time ;  the  husband's 
domicil  is  determined  by  the  two  elements  of  actual  residence  and 
intent,  as  in  other  cases ;  while  the  wife  acquires  by  marriage  the 
domicil  of  the  husband,  and  changes  it  as  his  changes.  (/) 

(i)  In  tne  absence  of  mnch  direct  ad-  ( i)  Doe  v.  Vardill,  S  B.  &  a  498,  9 

i'udicatioD,  we  refer  the  reader  to  the  ful-  Blieh,  Si. 

nwini  anthoritiee,  an  bearinf;  more  orleu  Jk)  Snch  seems  very  ceitainlv  to  be 

directly  ddod  this  qneetion.    Polydore  e.  the  doctriue  of  the  greaMr  nainbei  and 

IVince,    Ware,    403;    Drue    u.    Thorne,  moet  authorilAtiTe  of  the  civilians.    See 

Aleyn,   TS;    Thompeon    v.    Ketcham,    8  Storr  on  Confl.  of  Laws,  £  93  a  ef  »«;. 

Johns.   189;   Gamier  e.  Foydras.  13  La.  (/)  See  ain't,  p. 'SSI,  n.  (A).    Bat  the 

KT;    Potter  v.  Brown,  6  East,  131.    See  wife  may,  so  far  ns  the  qaesEioD  of  di- 
1,  have  a  duraicil  dis- 


>  Wheeler  e.  Constan^ne,  39  Mich.  62,  decided  that  an  Indiana  woman  could  not 
evade  the  payment  of  notes  given  by  her  fur  gOudi  parchased  in  Michi;^  wiChont 
ahowin^  het  disqaaliScation  nnder  the  Indiana  laws ;  and  that  if  the  Michigan  law 
anChonzed  inch  notea.  it  cunld  not  be  preanmed  that  they  were  void,  nor  conld  it  ba 
conceded  that  if  made  id  Micbi)pui  Ibey  were  not  governed  by  its  laws.  —  K. 
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*  602         And  in  such  case  the  wife's  rights  in  and  to  the  •  property 

of  the  husband,  or  her  own,  would  be  determined  by  the  law 
of  that  domicil,  so  far  at  least  as  relates  to  the  personal  property 
of  both,  and  the  real  property  of  the  husband.  If  the  wife  had 
real  property  in  the  country  of  her  own  domicil,  hers  and  her  hus- 
band's rights  in  respect  to  it  might  now  be  governed  by  the  Ux 
loci  rei  sitm. 

tiDct  from  that  of  the  hnibaud.    In  Htr-  modifled  aa  to  Mtabliah  iepant«  int«reM«, 

teau  f,  HarteaD,  14  Pick.  181,  SAair,  C.  J.,  and  eapeciaUf   a   geparaie    domicil    anil 

afMr  coniideriiig  certain  queHtioDB  arising  home,  bed   and  board   beitifc  pat,  a  pan 

in  the  case  vrtiiuh  havB  no  direct  bearing  for  the  whole,  a^  expranive  of  the  idea 

upon  thia   point,  aaja:    "This  saf^geata  of   Aojmc.    Utherwise,  the  parties  in  thi* 

another  course  of  itiqniry,  that  in.  how  far  respect  would   iitand   upon  very  Dnequal 

the  maxim  is  applicable  to  this  case,  that  groaadi ;  it  being  in  the  power  of  a  tiDS- 

the  domicil  of  the  wife  followi  that  of  the  band  to  cliange  his  domicil  at  will,  but  Dot 

husband.    Can  this  maxim  be  true,  in  iM  In  that  of  the  wife."    Mr.  Btsliup,  in  hia 

application  to  this  subject,  where  the  wife  work    on    Marriage    and    Divorce,    g  730, 

cfainia  to  act,  and  by  law,  to  a  certain  ez-  after   qooting  frooi  the  preceding   iK8«, 

tent  and  in  certain  cases,  is  allowed  to  act  says :  '-  And  the  doctrine   that,  iitr  par- 

adienely  to  her  husband  ?     It  would  onst  poses   of  divorce,  the  wife  may  have    a 

the  court  of  its  jarisdictiou,  in  all  cases  domicil  separate  frunf  her  husbaud,  is  well 

vhere   the    hnsbaud   sbould    change    hia  established    in    the    American    tribunals, 

domicil  to  another  State  before  the  snit  Is  althongh  some  of  the  anthorities  would 

instituted.    It  is  in  the  power  of  a  husband  seem  to  take  the  distinction  (it  is  submitted 

to  change  and  Sx  his  domicil  at  his  wilL  without  proper   foundation),  that  a  wife 

If  the  maxim  could  apply,  a  man  might  cannot  lose  her  domicil  by  the  hoabaad'a 

Eo  from  this  coniiTy  to  Providence,  take  a  change  of  residence  after  the  offence  is 

house,  live  in  open  adullrry,  abandoning  committed,  yet  cannot  un  the  other  hand 

bia  wife  altof^ther  ;  and  yet  she  could  not  acqnire  a  new  one.     Indeed  it  baa  been 

libel  for  a  divorce  in  this  SUte.  where,  till  distinctly  laid  down,  that  the  wife  clmnot, 

•Uch  change  of  domicit,  they  had  always  by  a  removal  of  her  habitation  after  the 

lived.     He  clearly  lives  in  Rhode  Island  ;  commission  of  the  offence,  acquire  a  new 

her  domicil.  according  to  the  maxim,  fol-  jurisdiction  in   which    to   prosecute   her 

lows  his;  she,  therefore,  in  contemplation  claim  for  divorce,  though  it  is  beiievod 

of  law.   ia  domiciled  there  too;  so  that  that  the  preponderance  of  American  aa- 

neither  of  Ihe  parl-ti  can  be  said  to  live  in  thority,  aa  well  aa  weight  of  argument, 

this  Common  wealth.      It  is  probably  a  ia  greatly  the  other  way."      See  lorther, 

juiter  view  to  consider  that  the  maxim  is  on  this  nneslion,  Irby  n.  Willson,  I  Dev. 

founded  upon   the    theoretic   idetititv  of  &  Bat.  Kq.  568,  S8! ;  Frary  v.  Praiy,  10 

peraon  and  o(  interest  between  husband  N,  H.  B1 ;  Harding   p.  Alden,  9  Greenl. 

and  wife,  as  established  by  law,  and  the  140 ;  Sawtell  if.  Sawtell,  17   Conn.  S84  ; 

presumption,  that  from  the  nature  of  that  Brett  d.  llrett,  5  Met.  233  ;  Tolen  it.  Tolen, 

relation  the  home  of  the  one  is  that  of  the  3   Blackf.   407  ;   Jackaon    t'.   Jackson.   I 

other,  and  intended  to  promote,  strengthen,  Johns.  tSi  ;  Maguire  b.  Magnire,  7  I>ana, 

and  secure  their  interests  in  thia  relation,  ISl  ;  Pawling  v.  Willson,  13  Johns.   192, 

where  union  and  SOS.    If  the  hosband  and  wife  have  been 


harmon}|  prevail.  But  the  law  will  recog-  separated  by  a  indicin!  decree,  and  ai 
niie  a  wife  as  having  a  separate  existence,  ing  separate,  the  domicil  of  the  w 
aud  separate  interests,  and  separate  rights,     indi'pendent  of  that  of  the  husband. 


n  those  caws  where  the  express  object  of     lisms  v.  Dormer.  S  fiobb,  Ecc  R.  &05,  (T 
"  proceedings  is  to  show  that  the  rela-     £ng.  It  &  £<j.  598. 
1  itself  ought  to  be  dissolved,  or  so 
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SECTION  VIIT. 

07  rORilIGN   DIVOHCEa 

The  relation  of  the  law  of  place  to  the  subject  of  divorce  pre- 
sents questions  of  much  difiiciiUy.  And  although  many  cases 
involving  some  of  these  questions  have  been  decided  after  very 
full  consideration,  both  in  England  and  in  this  country,  some 
topics  remain,  in  relation  to  which  there  exists  at  present  much 
uncertainty. 

The  law  of  divorce  diETers  greatly  in  different  countries,  because 
marriage  itself  is  viewed  under  so  great  a  diversity  of  aspect 
The  Catholic  Church  regards  it  as  a  sacrament,  over  which  the 
civil  law  and  civil  tribunals  have  no  power  whatever,  and  which 
can  only  be  dissolved  by  the  supreme  spiritual  power  of  the 
Church.  Protestants  deny  it  to  be  a  sacrament  They  regard  it 
as  a  civil  contract,  of  a  religious  charaater  it  may  be,  and  there- 
fore properly  associated  with  religious  ceremonies;  but  wholly, 
within  the  power  of  the  civil  authority.  But  England,  which 
was  Catholic  while  its  common  law  was  in  course  of  formation, 
had  no  means  provided  for  effecting  divorce  after  it  became 
Protestant;  and  in  that  country,  complete  divorce  a  vinculo  was 
effected  only  by  parliament,  until  the  statute  of  20  and  21 
Vict  ch.  85,  constituted  a  special  court  for  the  trial  of  such 
questions,  with  full  power  to  decree  a  dissolution  of  the  marriage. 
We  suppose  that  in  all  Protestant  countries  judicial- .tribunals 
may  grant  divprcea  a  vinculo.  In  the  States  of  this  Union, 
divorce  is  granted  by  the  tribunals,  for  reasons  which 
•are  defined  by  statute.  In  some  States  these  causes  are  •603 
limited  to  adultery,  and  facts  of  equivalent  character ;  and 
in  others  are  extremely  liberal,  not  to  say  lax.  And  in  some  of 
the  States  it  is  the  custom  of  the  legislatures  to  grant  divorces 
by  private  acts,  and  in  practice  this  is  sometimes  done  for  very 
feeble  reasons,  and  almost  without  other  reason  than  the  request' 

The  question  must  therefore  be  one  of  much  difficulty  how  far 
a  State  will  recognize  the  validity  of  a  foreign  divorce,  granted, 
perhaps,  for  causes  which  the  law  of  the  tribunal  trying  the  ques- 
tion would  hold  to  be  wholly  insufficient 

«  granted.    See  I  Biiliop,  Hu. 
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The  general  mle  is  certaialy  this.  A  divorce  granted  in  a 
State  in  which  buth  parties  had  their  actual  domicil,  and  alto 
were  married,  is  valid  eveiywhere.  (m)  Then  it  may  be  said 
that,  generally,  every  State  recognizes  the  validity  of  a  divorce 
granted  where  both  parties  have  their  actual  domicil,  if  granted 
according  to  the  law  of  that  place,  (mm)  It  has  been  very 
authoritatively  declared  to  be  the  law  of  England,  that  the 
tribunals  of  that  country  acknowledge  no  foreign  divorce  of  an 
English    marriage,  (n) '     A   more   careful    consideration   of    the 


I  find  Cliii  mle  MUblishad  bj  diitiutc  bat  the  poioC  was  n«erved,  uid  wMafMr- 
adJndir'BtioDS,  for  the  rauon  thM  it  U  too  wsrdi  ar^ed  before  all  tbe  must  learned 
well  settled  to  be  questioned.  ji^iljir^  "'  'he  da;,  who,  after  hearing  the 
(mmJ  Standridge  d.  Standridge,  si  G*.  canefallfand  thuronghlvdiBcupsed. flntat 
123.  Weatmiaster  Hall,  aud  ifaeii  at  ^rgeant'a 
(n)  In  Lollej*!  cue,  Rnia.  t  Hj.  Cf.  Inn,  g;ave  a  clear  aud  uiianinioa«  opiuiou, 
CliMB.  337,  Eugrliili  snbjecla  wen  mar-  tbat  ua  divorce  or  proL-eedin^  in  the  n^ 
tietl  in  England;  the  husband  went  to  turn  of  divorce  in  any  foreign  couatrj, 
Scotland;  Cnere  he  was  divorced  a  did-  Scotland  included,  coald  dissulne  a  rnar- 
calo  1  he  retdniEid  to  ICnglund  and  mar-  riage  contracted  in  England ;  and  tliej 
tied  there,  his  flrat  wife  livipg;  he  was  sentenced  Lolle;  to  iteven  yean'  traiis- 
iodicted  for  bigamy,  euuvictedl  and  sen-  portatioQ.  And  be  wm  accordioglj  sent 
tenced  to  transportation.  LunI  Bromham,  to  the  hulks  (or  one  or  two  yean ;  thoogh 
in  deddiDg  MCarthy  d.  Decaix,  S  Knat.  in  mercy  the  reaidne  of  his  aentance  was 
&  M.  014,  619,  comments  npon  Lotley'e  nlcintately  remitted.  1  lake  leave  to  say, 
cue,  and  upon  Lord  Eldan't  remarks  he  ou);ht  not  to  hare  gone  to  the  hnlks  at 
upon  it,  and  says  :  "  I  find,  from  the  note  all,  beicause  he  had  acted  bonajide,  thoD;;b 
of  what  (ell  from  I^ord  Eldon  on  the  prea-  thia  did  not  prevent  his  conviction  froni 


'",  ^                                   o  snppoee  that  the 

niu  nut  decide,  whether  the  marriage  was  remission  argued  the  least  doubt  on  tbe 

or  not  preniatnrelr  determined   by  the  part   of  the  iottgee.     Hvta  if   the   pnn- 

Danith  divorce.     Hi«  words  are,  '  f  will  uhmeot  had  been  entirely  remitted,  the 

not  without  other  aasistance  take  upon  remiaaion  woold  have  been  on  the  ground 

myself  to  do  so.'   Now,  if  it  has  not  ralidl;  that  there  hod   been  no  criminal  intent, 

and  hy  the  hinhesC  authorities  in  West-  though  that  had  been  done  which  the  law 

minster  Hall  been  holden,  that  a  foreign  declare*  to  be  felony.     I  bold  it  to   be 

divorce  cannot  dissolve  an  English  mar-  perfectly   clear,   therefore,  that    Lolley'i 

riage,   then  nothing  whatever   has  been  caae  stands  as  the  settled  law  of  West- 

eatablished.    For  what  was  Lollay's  case  !  minsler   Hall  at   this  day.     It  has  been 

It  wu  a  case  the  strongest  possible  in  nniformly  recogniied  since;  and  in  pnr- 

favor  of  the  doctrine  contended  for.     It  ticniar  it  was  repeatedly  made  the  sa)>- 

was  not  a  qoestioD  of  civil  right,  but  of  ject    ot   discnsiion,   before    Lord  EldoH 

felonv.     Lolley  bad  bond  Jidi,  and  in  a  himself,  in  the  two  appeals  of  Tovey  r. 

confiSeat  belief,  founded  oo  the  anthoritv  Lindsey,  1  Dow,  117.  131,  in  the  Hunss  of 

of  the  ScotL-h  lawyers,  that  the   Scotch  I«rds,'when  I  (nmished  his  lordship  with 

divorce  had  efFectunlly  dissolved  his  prior  a  note  of  Lolley's  case,  which  he  followed 

English  marriage,  intermarried   in  Eng-  In  disposing  of  both  those  appeals,  so  fu 

neur  v.  Le  Suenr,  I 

_     ,  ^                   D  court   will  recognise 
Scotch  divorce  of  persons  there  domiciled  who  were  married  in  England,  Harvev  r. 
FWuie,  i  P.  D.  1S3 ;  bat  not  a  divorce  in  the  United  States  of  persons  married  iu 
England  if  one  part;  went  there  witboat  the  other  involanCaril;,  or  witbont  a  tnM 

fer  of  domiclL      Brigg*  v.  Briggs,  »  P.  D.  163  —  K. 
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cases  would,  *  however,  lead  to  the  coaclusion,  that  the  *  604 
established  rale  in  Eugland  goes  no  further  than  that 
an  English  marriage  cannot  *  be  terminated  by  a  foreign  *  605 
divorce,  unless  both  parties  are  actually  domiciled  in  the 
country  where  the  divorce  takes  place.  All  the  courts  iu  this 
country,  and  all  our  legislatures,  do  not  go  so  far  as  this;  for 
Eome  hold  and  practise  upon  the  rule,  that  if  the  parties,  or 
indeed  if  only  the  party  seeking  the  divorce,  is  within  the  juris- 
diction of  the  court  by  a  present  domicil,  it  is  enough,  without 


SB  it  kSected  them.  That  case  tben  Mt-  prov«d  tfau  both  nuurUge*  vera  doly 
tied  that  no  foreign  ptuceediQg  io  the  aolemnized  at  Liverpool,  that  ibe  first 
uaCare  of  a  divorce  in  an  sccletisatical  wife  was  alive  a  wenk  before  the  asaiMs, 
court  coold  effectnall)'  diuolve  an  Eag-  aud  tbat  tbe  secund  wife  agreed  to  marry 
lisb  marriage,"  Bnt  in  Conway  v.  Beax-  ths  prisODer  if  hs  L-ould  obtaiu  a  divorce. 
lej,  3  Hagg.  Ecc.  K.  639,  643,  Dr.  Lutk-  The  jury  did  not  fliid  tliat  any  frsnd 
i«</lan  saya:  "Cases  have  been  cited  in  had  been  commiCled,  bat  them  does  not 
which  it  is  alleged,  that  a  final  deci-  appear  to  have  t>eeD  any  disciusiun  npon 
sion  has  been  pronounced  by  very  high  the  very  important  qaestiou  of  domtcil. 
anthori^  npon  the  operation  of  a  Scotch  A  case  in  which  all  the  parties  are  domi- 
divorre  on  an  English  marriage;  that  it  clled  in  EnKlaod,  and  resort  is  had  to 
has  been  deiermioed  tbat  a  marria^  Scotland  (with  which  neither  of  them 
celebrated  in  Eugland  cannot  be  dis-  have  any  connection)  fur  no  other  pur- 
solved  by  tbe  aeuteoce  of  a  Scotch  tri'  poee  than  to  obtain  a  divorce  a  vinciih, 
bnnil;  that  the  contract  remains  forever  may  possibly  be  decided  on  principle! 
indissolnble.  The  antborities  principally  which  would  not  altogether  apply  to  a 
relied  npon  for  establiibing  that  potitiun  case  differently  circimwcanced ;  as  when, 
■re  the  decisiona  of  the  twelve  judges  in  prior  to  the  canss  arising  on  acconnt  of 
Lotley's  case,  and  the  decision  u  the  which  a  divorce  was  songht,  the  parties 
present  Lord  Chancellor  on  a  very  recent  had  been  honafidt  domiciwd  in  Scotland. 
uccanion.  If  those  anthorities  sustained  Unless  I  am  satisfied  that  every  view  of 
to  its  fnll  extent  the  doctrine  contended  this  qneation  liad  been  taken,  the  conrt 
for,  the  court  would  feel  implicitly  boaud  canniA,  from  the  case  referred  to,  assome 
to  adopt  It ;  but  I  mast  consider  whether  it  to  have  been  established  as  a  universal 
in  Lolley's  case  it  waa  the  Intenlion  of  nle  that  a  marriage  had  in  England,  and 
those  very  learned  persons  to  decide  a  originally  valid  by  the  Uw  of  England, 
principle  of  uuiTetwl  operation,  abio-  cannot  nnder  any  poeaible  circunutances 
iBtaly  and  without  reference  to  drcum-  be  diseolved  by  the  decree  of  n  foreign 
stances,  or  whether  they  must  not  almost  court.  Before  I  conld  give  my  assent  to 
of  necessity  be  presumed  to  have  con-  such  a  doctrine  (not  meaaing  to  deny 
fined  themselves  to  the  particnlar  cir-  tbat  It  may  be  trae).  I  must  have  a  ds- 
cumstances  thst  were  then  under  tbeir  ciaion  after  argnmeut  upon  inch  a  case 
consideration.  Lollev'a  case  is  very  as  1  will  now  sappose,  namely,  a  mar- 
briefly  reported,  none*  of  the  anthorities  riage  in  England,  —  the  parlies  resorting 
cited  on  the  one  side  or  on  the  other  are  to  a  foreign  coantry,  liecumlng  actnally, 
referred  to,  nor  are  the  opinions  of  the  bona  fidt  domiciled  in  that  cuujitrv,  and 
learned  jndges  giien  at  any  length ;  all  then  separated  by  a  sentence  of  divorce 
that  we  have  is  the  decision.  It  is  much  pronoonced  by  tbe  competent  tribunal 
to  be  regretted  that  some  mote  extended  of  that  cuuotry.  It  a  case  of  that  de- 
reports  of  tbe  very  learned  argnmenia  scription  bad  occurred,  and  had  received  . 
which  I  well  remember  were  nrged  npon  the  decision  of  the  twelve  judges,  or  tbe 
thiat  oRcaeion,  and  the  multitude  of  an-  other  high  anthority  to  which  allusion 
thorities  quoted,  have  not  been  com-  had  been  made,  then  indeed  it  might 
mnnicated  to  the  profession  and  to  the  have  set  this  important  matter  at  rest, 
public.  In  that  case  the  indictment  but  I  am  not  aware  that  that  point  has 
stated  that  on  the  ISth  of  July,  Lolley  ever  been  distinctly  raised,  and  I  think 
was  married  at  Liverpool  to  Ann  Levalft,  I  may  say  with  certainty  Chat  it  nevei 
and  afterwards  to  Helen  Hunter,  his  has  received  any  ezpreia  decision." 
former  wife  being  then  living.    It  was 
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aaking  whether  the  party  came  there  merely  for  the  purpose  of 
obtainiug  the  divorce,  (o) 

In  this  country,  the  law  on  this  subject  is  regulated  very 

generally  by  statutes ;  and  those  differ  very  much,  and  are 
*606    still  subject  *to  not  uufrequeot  change.     In  the  absence 

of  statutory  provision,  we  should  incline  to  think,  that 
the  courts  would  generally  hold  a  divorce  which  was  valid  where 
granted,  and  was  obtained  in  good  faith,  valid  everywhere. 
Perhaps  it  may  be  said,  that  the  tendency  of  American  law  is 
towards  a  recognition  of  a  divorce  obtained  in  aootber  State,  for 
causes  which  would  be  sufficient  ground  for  divorce  in  the  State 
whose  tribunal  tries  the  question,  but  not  otherwise.  For  the 
courts  of  each  State  go  behind  a  cause  of  divorce  in  another  State, 
80  far  as  to  inquire  into  the  tufficiency  of  the  cause ;  but  not  so 


(o)  TheTs  ii  but  little  nuifocniitj  tendut,  if  nich  peracmal  oerrice  cannot 
amoag  our  diSerem  SCatea,  either  ai  to  he  made."  Harte«o  v.  Harteaa,  14  Pick. 
■tUDtory  provieiuuH  on  thin  aabjact.  at  1B1 ;  Hanline  b.  Alden,  9  Greeal.  140; 
the  ptinciplea  belonging  to  it  as  settled  Manifleld  v.  Mclntvre,  10  Ohio,  21 ;  Tolen 
b;  sdjudiiation,  or  the  apjilicatiou  of  v.  Toleo,  2  Blackf'  407 ;  Hnll  c.  Hnll,  3 
these  principles  to  cases,  or  in  the  prac-  Strobh,  Eq.  174.  —  "3.  The  place  where 
tice  and  usage  of  legi^latuiee  in  rela-  the  offence  wu  committed,  whetlier  in 
(ioD  to  legislntive  divorces.  Mr.  Bithnp,  the  coontry  in  which  the  suit  is  bruught, 
from  a  very  fall  conai deration  of  the  or  a  foreign  country,  is  quite  immatenal. 
Americsn  caxes.  deduces  the  following  Thia  is  the  nniveraal  ductriae ;  it  is  the 
rolee:  "1.  The  tribnoals  of  a  country  same  in  the  English,  Scutch,  and  A  men- 
have  no  jntisdiction  over  a  cause  of  di-  can  conrts,  and  ^lere  ia  nu  couflitt  apOD 
\,  wherever   the    offence    may   have  the  point.  —  4.  The  doinicil  of   the   puc 


r  of  the  pRrties  hsa  an  ties,  Rt  the  ti 

acton]  bona  Jiiie  domicil  within   ita  terri-  ted,  is  of  uo  i 

toTv.    Xor  is  this  proposition  at  all  modi-  depeuds  upon  their  duniicil  at  the  time 

fled  by  the  fact,  that  one  or  both  of  them  the   proceeding    ia  instituted,  and   jndg- 

msy  be  temporarily  residitig  within  reach  nient  rendered.    A  contrary  doctrine  haa 

of  the  process  of  the  court,  or  that  the  been  maintained  in  New  Hampshire  and 

defendaot   appears    and    submits  to   the  Fenusylvauia,  in  which   ^States  it  ia  itld. 

suit.    This  ia  tlie  firmly  established  doc-  that  the  tribauala  of  the  couutrr  in  which 

trine  both  in  Eugland  and  America."     Aa  the  parties  were  domicileil  when  the  deJie- 

antlioritiea  for  this  rule  he  ciies  Conway  (nir  occurred,  have  alone  the  jurisdiction." 

r  Beatley.  3  llMg.  Eccl.  H.  631 ;  Rex  tr.  la  support  of  the  New  Hampshire  aiid 

Lolley,  Kusa.  &  Ky.  Cr.  Cas.  237 ;  Sugden  Penmiylvania  rule,  he  cites  Clark  r.  Clark, 

i:  Lolley,  2  Clark  &  P.  567,  n. ;  Fefiows  8  N.  H.  21 ;  Prarv  v.  Frary,  10  id.  61 ; 

V.   Fellowa,   8   N.    H.    180;   Hanover   v.  Smith  r.  Smith,  I'n  id.  80;  Greenlaw  r. 

Tamer,  14    Mass.  227;    Barber  l'.  Root,  Greenlaw,  id,  200;  Batchelder  v.  Balchel- 

10  Mass.  200 :  Pawling  b.  Bird,  13  Johns,  der,  14  id.  380 ;  Dorwv  <•.  Horaey,  7  Waua, 

192 :    Jackson  v.  Jackson,  I  Johns.  434 ;  349 ;    Holliater  v.  HuUister.   G  i'a.  449.  — 

Bradsbaw     v.     Heath.     13     Wend,    407;  "ft.  It  ia  immaterial  totliiaqQestionofjnr. 

Maguire  u.  Maguire,  7  Dana,  181 ;  Toien  isdiction,  in  what  couutry,  or  nuder  what 

e.  Tuleu,  2  Blaikf.  +07 ;  Freeman  «.  Free-  system  of  divorce  laws  the  marriage  was 

man.  3   West.   Law  Jour,  475;  White   r.  contracted.  —  6.  The  view  we  liave  taken 

White,  5  N.  H  476.  — "  a.  To  entitle  the  is  in  no  way  controlled  by  that  provision 

court  to  take  jurisdiction,  however,  it  ia  in  the  United  States  Coustitution  which 

sufficient  that  one  of  the  parties  be  donii-  prohibits  the   States   frum  passing    lawa 

cited  in  theconnirr;  it  is  not  necessary  impairing   the  obligation   of   cuntracts." 

that  both  abould   be,  nor   that   the  cita-  See   Bishop  on    Marriage  and   Divorce 

tioa,  when  the  domiciled  party  is  plaintiff,  §  791  et  teg. 
should  be  served  personally  upon  the  de. 
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far  as  to  deny  the  txittenee  of  the  cause,  if  ascertained  by  a  com- 
patent  tribunal,  on  a  regularly  conducted  trial  (oo) ' 

In  many  of  our  States  a  woman  divorcad  for  her  adultery 
cannot  marry  again  whilst  her  huaband  lives.  Bnt  it  is  also 
provided  that  she  may  marry,  with  leave  of  the  court ;  and  it  has 
been  said  that  she  may  have  this  leave  on  proof  of  good  conduct 
since  the  divorce,  and  in  Uie  absence  of  any  especial  objeotioB  to 
her  marrying,  (op) 


SECTION  IX. 

FOEEIGN   JUDGMENTS. 

The  principle,  that  questions  which  have  been  distinctly 
settled  by  litigation  shall  not  be  again  litigated,  has  been  in 
many  cases  extended  to  foreign  judgments ;  and,  although  the 
whole  law  oo  this  subject  is  not  perhaps  definitely  settled,  (j>)  it 
may  be  considered  as  the  rule,  both  in  England  and  in  this 
country,  that  a  question  settled  abroad,  by  courts  of  competent 
jurisdiction,  between  actual  parties,  after  trial,  will  not  be 
opened  at  hom&(3)  It  will  be  presumed,  that  all  the  defences 
which  the  losing  party  has,  were  made,  and  were  insufficient 

(m)  See  on  this  snliject,  Hood  r.  Hood,  (f )  H«idenoa  t>.  Hflndenon.  S  Q.  B. 

II  AUcD,  196;    Kirrinn  v.  Kirrignii,  1  Sflt;  EUfs  v.  H'Henir,  L.  H.  fl  aP.S38; 

H'CBrter,  146;   W«atberbe«  d.  W«Bth«i>-  Smith  d.  Lewia.  3  Jolial.  1ST ;   Emory  n. 

bee,  SO  WiB.  499 ;  Winahip  c.  Winallip,  I  OreeDoaKh,  3  Dsll.  369.  373.  d.    In  Bar' 

Omen,  107.  rvwB  c.  Jemino,  Str».  733.  a  foreiini  decree 

(o/>)  Cochnne,   petitioner,   10   Allao,  avoidiDg;  the  occeptancA  of  a  lull  of  ez- 

976.  change,  wa<  held  good. 

ip)  Snitli  r.  SHxiOt,  7  Scott,  147, 167. 

I  A  divorce  bj  a  State  coDrt  having  joriidiction  vill  be  upheld  anlen  set  aside  bj 
the  MUDB  conrt.  Cheeverr.  Wilson,  9  WnU.  108;  Hont  r.  Hunt,  73  N.  Y.  217.  If  a 
husbanil  has  a  domicil  in  one  State  and  the  wife  in  another,  the  courts  of  either  have 
jurisdiction  conceniiug  the  party  resident,  Wright  c.  Wright.  34  Mich.  ISO;  Dutcher 
r.  Dutcher,  39  Wis.  6M  ;  bat  if  neither  party  haii  a  doinicil  in  tlie  State,  ihe  conrtl  of 
which  grant  a  divorce,  it  is  void,  Sewall  b.  Sewall.  ISa  Mass.  156  ;  Hood  v.  State,  56 
Ind.  363;  Gettys  «.  Gettvs.  9  t«a,  SGO;  Litouich  r.  Litovich,  19  Kan.  451 ;  {[and  a 
•nbaeqnent  marriage  on  tlie  fftith  at  iinch  a  divurce  is  invalid  and  will  not  legitimate 
a  child  of  the  pnitiea.  Adama  r.  Adams.  154  Mass.  290],  a  reeideure  for  the  mere  ]inr- 
poae  of  Baing  for  a  divorce  being  insafflcient,  Whitcomti  r,  Whitcomb,  46  la.  437. 
ttee  Eaton  d.  Katon,  13!  Mans.  376,  A  divorce  against  one  domiciled  in  another  State, 
wi  procesa  being  served  or  notice  given,  ii  of  no  effect  ont  of  the  State  in  which  it  is 
gniited.  I>oaghty  c.  Donehty,  1  Stewart,  5S1.  See  People  d.  Baker,  TG  N.  Y.  78. 
Wbera  there  ia  no  proof  that  a  bmliaad,  neking  a  divorce  in  another  State,  went 
tbete  for  that  purpose,  where  the  wife  is  served  with  notice,  and  appears  hy  connael, 
and  whete  she  subsequently,  in  a  release  reciting  the  divorce,  gives  up  every  claim 
'  ' '  lent  marriage  »t  a  viidation  of  his  man(«l 

us.  14.  —  K. 
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But  it  may  .be  said,  tliat  the  foreign  jut^ment  will  not  be  enti- 
tled to  thia  respect,  when  it  appears  that  the  foreign  law,  or 
foreign  process  oa  which  the  foreign  judgment  rested,  confiicta 
with  reason  and  justice  ;(f)  or  that  the  foreign  court,  in 

•  607    deciding  a  question  depending  •  more  or  less  upon  the  law 

of  that  other  coantry  in  which  the  foreign  judgment  comes 
under  consideration,  is  found  to  have  mistaken  the  law  of  that 
country,  (s) '  And  it  is  obviously  essential  to  the  application  of 
the  general  rule,  that  the  foreign  judgm^t  be  definite,  exact, 
final,  and  conclusive,  in  the  court  and  country  in  which  it  was 
rendered.  (<)  Nor  can  it  be  necessary  to  say,  that  if  the  foreign 
judgment  can  be  shown  to  have  been  obtained  by,  or  to  be 
founded  upon  fraud  it  can  have  no  force. 

On  the  general  grouhd  stated  above,  a  collection  by  a  foreign 
attachment  or  trustee  process,  in  a  foreign  country,  is  a  bar.  (u) 

|r)  Henderaon  v,  HeadernoD,  fl  Q.  B.  decUntioD    alio  contunsd  the  common 

2S8,  29% ;  Vallee  v.  DamsTttue,  i  Eich.  coancii.      The    defenduit,   unuug    other 

190;  RejDolda  u.  FbdIod,  3  C.  B.   IHT;  thinf^,  pleaded  as  to  £50,   part  of   tha 

Cowao   tt.   Braidwood,   12    Scott,  N.   R.  plaintiSi  demand  in  the  money  coonta, 

138;  Ker^iWD  i>.  .MahoD,  II  A.  &  E.  ITS;  thatan  action  had  been  brought  nzainat 

AliroB   c,  Farniva],  I  Cromp.  M.  &  R.  the  plaiutiSia  theSupremeCuart  of  New 

177.  York,  for  a  aam  exceeding  £50 ;  that  pro 

it)  NoreUi  v.  Roni,  a  B.  &  Ad.  7n7.  ceai  dulv  inaed  ont  of  uud  court,  and 

(II  Sadler   d.    Robins,   1  Camp.    353;  execated  on  the  riefendant,  the  uid  sum 

Manle  c  Murray,  7  T.  R.  470.  of  £50,  dne  and  owiafi;  from  defendaac 

(u)  Holmes   v,  Retnien,  4  Johoa.  Ch.  to  plaintiff,  wu  attached  in  defendant's 

460.  SO  Johns.  239 ;  Kt'Daniel  n.  Hashes,  hands  according  to  the  lairs  of  said  State, 

3  East,  sa?  ;  ■'hilips  t.  Hniiter,  1  if  BL  to  satisfy  the  demand  in  tha  action  ;  that 
403.  in  HdII  d.  Blake,  IS  Mass.  153,  in  judgment  was  afterwards  recovered  in  the 
ao  action  hy  the  indonieeof  a  promissory  laiacoart.  and  execution  was  issned  to 
note  against  the  mHker,  the  defendaot  the  Sheriff  of  New  York,  whereupoa  the 
pleaded  in  bar  a  judgment  resdered  defendaot  was  obliged  by  the  laws  of  th« 
•gninst  him  by  a  conniy  conn  in  the  State  to  pay,  and  tliil  paj  over  to  the 
State  of  Oeorgia,  haviog  jnilsdiction  of  sheriff,  the  value  of  the  said  sum  of  £50, 
the  cause  as  the  garniihee  or  trustee  of  deducting  the  necessary  expeusea  of  the 
the  promisee,  the  defendant  having  in  Che  attachment.  The  plea  further  alleged 
wd  cause  disclosed   the  raid  notes,  tlie  that  the  defendent  and  the  plainliS  were 

'  action,  in  wljicli  said  judgment  was  reu-  dtiieus  of  the  said  State,  and  the  defend- 

dered,  having  been  commenced  after  the  ant  was  resident  there,  and  nnbjert  to  the 

actual  indoi'sement  of  the  note  to  the  prea-  jurisdiction  and  procesa  uf  the  said  court ; 

ent  plaintiff;  and  the  plea  was  haldtn  to  and   that  by  the  laws   of  the   State   the 

be  a  good  bar.     And  see  Gould  o.  Webb,  defendant  woe  discharged  and  acquitted  of 

4  Flits  &  B.  933,  30  Kng.  L.  &.  Eq.  331,  the  said  s.nin  of  £S0.  Held,  upon  de- 
wbich  was  an  action  of  assumpsit  to  murrer,  that  tbe  plea  was  safflcient,  and 
recover  damages  for  the  breach  ot  a  spe-  a  good  defence  pro  ianto.  See  also  the 
cihI  contract,  made  by  defendant  to  pay  reporter's  learned  note  to  Andrews  v. 
plaintiff  a  certain  salary  as  Europenn  Heriot,  4  Cowen.  521 ;  Bank  of  NorVi 
correspondent  of  a  newspaper  called  the  America  v.  Wheeler,  28  Conn.  433. 

"  New  York  Courier  and  Enquirer."    The 

'  A  defendant  ci 

□t  of  a  foretc 
stent  proceeded 

feet ;  and  it  makes  no  difference  that  the  m 
Oodaid  ».  Gray,  L.  R.  8  Q.  B.  139.  — K. 
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So  the  pendency  of  a  foreign  attachment  or  trustee  process  in  a 
foreign  country  may  be  pleaded  in  abatement,  (v)  But  the 
•  pendency  of  a  suit  in  a  foreign  country,  which  began  by  •  608 
process  against  the  person,  has  not  the  same  force  with  a 
foreign  attachment ;  and  will  not  abate  a  suit  at  home,  before  the 
foreign  suit  is  carried  to  judgment,  (w)  And  Enaction  brought 
in  this  coiintiy  directly  on  a  foreign  judgment,  for  the  purpose  of 
enforcing  it,  may  be  defeated  by  evidence  going  to  set  that  judg- 
ment aside.  Indeed,  according  to  the  weight  of  authority,  it  is 
no  more  than  prima  facie  evidence,  when  an'actiou  is  brought  to 
enforce  it ;  but  where  an  action  is  brought  for  a  cause  of  action 
which  was  litigated  abroad  between  the  same  parties,  then  the 
foreigo  judgment  againtt  such  cause  of  action  is  a  bar  to  the  new 
action  brought  at  home.(x) 

(c)  Embree  u.  Hsmia,  S  Johni.  10).  opoD  demurrer,  Jnilgment  was  giren  tar 
In  this  case  t)ie  defendant  pleaded  a  the  pluntiS.  The  court  said:  "The 
foreign  attachment  peodiDg  in  Maryland  ixctjitio  ni  judlcala  applies  onlj  to  final 
for  the  same  demaud.  And  Kent,  C.  J.,  definitive  sentences  abroad,  apon  the 
■aid  :  "  If  the  defendant  would  have  been  merits  of  the  case.  Goix  v,  IjOW,  1  JoIiub. 
protected  ander  a  recover;  had  by  virtue  Can.  3*b.  Nor  is  this  analo^oaa  to  the 
of  the  attachment,  and  could  have  plead-  .  case  of  the  pCDdencv  of  a  pnor  foreign 
ed  anch  mcover;  in  bar.  the  same  prin-  ailachmeut,  at  the  suit  of  a  third  perwm  i 
ciple  will  support  ■  plea  in  abatement  of  for  here  the  defendant  wonld  not  be 
an  attachment  pending,  and  commenred  obliged  to  pa;  the  money  twira,  since  pay- 
prior  to  the  present  suit.  The  attachment  meut  M  least,  if  not  a  recovery  iu  the  one 
of  the  debt  in  the  hands  of  the  defendant  snit,  might  be  pleaded  puii  darrein  CON- 
fixed  it  there,  in  favor  of  the  attaching  (inuanre  to  the  other  suit ;  and  if  the  two 
creditors ;  the  defendant  could  not  after-  snita  should  eren  proceed  pari  pnitu  to 
wards  lawfnlly  pay  it  over  to  the  plaintiff,  judgment  and  execution,  a  satisfaction  of 
The  attaching  creditor!  acquired  a  lien  either  judgment  might  be  shown  upon 
upon  the  debt,  binding  upon  the  defend-  audita  qaerth,  or  otherwise,  in  discharge 
ant;  and  which  the  courta  of  all  other  of  the  other."  In  Maole  r.  Mnrrav,  T 
govemmenU,  if  they  recogniie  such  pro-  'i'.  H.  470,  a  foreign  judgment  was  diBr«- 
eoedings  at  all,  cannot  fail  to  regard.  Qui  garded.  because  it  was  talieD  enhject  to  a 
prioretl  lemport potior  al  jwe.  In  Brook  case  which  had  not  then  been  decided,  in 
c.  Smith,  I  Salk.  S80,  I.«rd  Hi^t  held,  that  respect  to  the  omoant. 
a  foreiKn  attachnient  before  writ  pur-  (z)  I'his  distinction  is  clearly  stated 
chased  in  the  suit,  whs  pleadable  in  abate-  by  Jiip-e,  C.  J,,  in  Philips  v.  Hunter,  a  H. 
ment.  If  we  were  to  disallow  a  plea  in  EL  410.  "It  is,"  »aid  he,  "in  one  way- 
abatement  of  the  pending  attachment,  the  Only  that  the  sentence  or  judgment  of  the 
defendant  would  be  left  without  protection,  court  of  a  foreign  state  is  examinable  in 
and  be  obliged  to  pay  the  money  twice;  onr  courts,  ana  that  is,  when  the  par^ 
for  we  may  reasonably  presume,  that  if  wlio  claims  the  benefit  of  it  applies  to  oar 
the  priority  of  the  attainment  in  Mary-  courts  to  enforce  it.  When  it  is  thnti 
land  be  ascertained,  the  courts  in  that  voluntarily  submitted  to  our  jurisdiction. 
State  would  not  sntTer  that  proceediuK  to  we  treat  it.  not  as  obligatory  to  the  extent 
be  defeaied,  by  the  subsequent  act  of  the  to  which  it  would  be  obligatory,  perhaps, 
defendant  going  abroad,  and  sabjectinir  in  the  country  in  which  it  was  pro- 
hlmulf  In  ■  mit  «iirf  TAn-irnri,  li«t»"  nounced,  nor  as  obligatory  to  the  extent 
to  which,  hy  our  law,  seuteaces  aud  judg- 
ments are  obligatory,  not  as  conclusive, 
but  as  matter  in  pai*,  as  consideratioa 
t  pleaded  the  pen-  prima  facie  sufficient  to  raise  a  promise; 
deucyofanother action,between thesame  we  examine  it,  as  we  do  all  other  cod- 
pMttea  and  for  the  same  cause,  in  the  sideratiooi  of  promises,  and  for  that 
CommoDwealth  of  Mtaaaehnaetts.    And  putpoee  we  receive  evidence    of   what 
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*609        *The  very  first  esaeatial  to  this,  or  to  any  efficacy  of 

a  foreign  judgment,  is,  that  the  court  by  which  it  U  pro- 

nonnced  has  unquestionable  jurisdiction  ovei  the  c&se.(y)     And 

^  '   State  haTo 

rutlg  (he  lame  forea  and  effect  id  all 
other  State*  aa  in  that  in  Hbich  tber  ue 

entire  faith  aud  credit  to  the  eentenr^  of  rendered.      See.   for  an  accODot  oE   the 

foreign  coarta,  and  ccuiBidei  Ihem  an  con-  deciaiona   on    this   subject,   KobiosoD    a. 

rlnaive   npon   lu. "     Lord    Nutinijhum,  in  Preecott,  4  N    K.  4M) ,  1  Kent.  Com.  360, 

Cultinftoa'B  case.  2  SwaiiM.  326,  D.,aiid  361.     :>ee  also  Uonner  c.  Ciliaw,  2  JTiMter, 

Lonl  f/ardwirki,  in  Ilouvhet  o.   Lbh-sod,  277. 

Cai.  temp.  Hardw    89,  teen)  to  hold  that  (y)  Bachanan  v.  Itucker,  9  East,  192, 

the  foreign  judf;meat   is  conclusive,  fur  Schibsbj  b.  Westenhols,  L.  K.  6  Cj.  B.  I&S; 

'I  DDrpusea.    Ami  see  Koach  v.  Gairao,  Thurber  o.  BlakboornB.   1    N.   H.    S42, 

Ves.  Sen.  197.    But  A'yre'f  distiuction  Bissell  b.  Brigge,  9  Maw   462,  Aldnch 

IS    maintaiued    by    Lord    itaniptid,    in  r.   Kiniiey.  4  Cudd    3S0,    Sbumwsj    r 

Walker  o.  Witter,  Dooe-  I  ;  and  b;  Bat-  Stillman.  6  Weud.  447 .  (Jnttis  v.  Gibba,  1 

Ur,  J.,  in  Qalbraich  c.  Neville,  Uoag   S,  Penning.  399;  Doa  a.  Lippman,  b  Clark, 

n.  (3);  and  in  HonMitch   v.  Donegal,  8  &  P.  20;  Rogers  g.  ColeioBn,  Hantia,  413  , 

Bligh,   337,    L<inl    Uraagham'  gives    his  Borden  v.  Fitch,  IS  Johns.  121  ,  Beaton  •. 

reasons  at  length  for  holding  a  foreign  Burgot,   10  S.  &  R.  240.      And   see  the 

judgment  to  be  oulj  //rima/acit  evidence,  reporter's  note  to  Andrews  e.  lierriot,  4 

And  see   Herbert  if.  Cook,  Willes,  3G,  n..  Coweu,   S!4.      From   Mills  n    Ihiryee,  7 

Hall  <-   Odber,  II   East,  118;  Hayley  v.  Cnnch,    481,    apparently    confirmed    by 

£ilw«rds,    3    Swanst.     703.        Bat    Lard  Chief   Justice    ii-irihali,' ia    Hampton    o 

Ktai/oa.    In    Gilbr&ith    e.   Kevaie,    cited  M'Coauel,  3  Wheat.  234.  it  migbt  seem  to 

above,    donbta   whether  a   foreiEQ    jndg-  be  the  estHblished  law  u£  this  cuuntrr,  that 

laent  be  not  condosive  iu  Euglish  courts ,  a  judguieDt  recovered  in  one  btate  bv  a 

and  Lord  EiltnOorouyh  at  least  implies  a  citiienthereuf,  agaiantacitiieaof  anotfier, 

similar  doubt  in  Tarleton  v.  'I'arleton.  4  was  absolute  and  final,  and  perfectly  ex- 

H.  &  S.  20 ;  and  Sir  L.  SliadietU,  in  Mar-  cltuive  of  all  iui|uiry  into  the  jnrisdictkm 

tin  E.  Nicolls,  3    Sim.  4ftS,  rejected  this  oE  the  court  which  reudered  the  judgment, 

distinction  altogether,   [and  it  has   been  Butthisquestionwasvery  fully  considered 

rsjected  by  numerous  later  cases.     Fer-  in  Biasell  t.  Briggs,  9  Mass.  4G2.  and  it 

gaaonD  Mahon,  II  A.&E.  179;  Castriqne  was  there  held,  that  a  conrt  of  another 

V.  linrie.  L.  H.  4  H.  L.  414;  Hemiina  r.  State  mast  have   had  jnrisdictiou  of  the 

I'etrococbino,   L.   R.  4   P.  C.   144  ;  and  parties,  as  well  u  of  the  canse.  fur  ita 

Gtees  therein  cited].     It  is  believed,  that  ]udf;ment  to  be  entitled  to  the  (nil  faith 

'l  this  country  this  distiuction  has  been  and  credit  mentioned  in  the  federal  Con- 


rnnrded  in  practice,  bnt  the  reported  sCicution,  The  same  quegtiun  was  again 
adjndicatioos  do  not  authorize  un  to  speak  fully  considered  iu  Hall  d.  WiUiams,  6 
of  it  as  established  here.    See  Cummings    i'ick.  232,  which  was  debt  on  a  judgment 


r.  Banks,  2  Barb.  602,  where  the  queetiua  of  the  Superior  Court  ir  ^        

is  discussed  by  Edmoadt,  J.      In  Boston  was  held,  thid  the  defendant,  under  the 

India  R.  F.  v.  Hoit,  14  Vt  92,  it  via  htid,  plea  of  niV  ('rM,  might  show  that  the  euort 

that  debt  and   not  assumpsit   shouij  be  had  no  jurisdiction  over  his  pereon.    That 

brought   on    the   judgment    of   another  the  doctrine  of  the  two  preceding  cases  is 

State ;  and  in  Noyes  i',  Butler,  6    Barb,  now  the  established  doctrine  tbroDghoat 

613,  a  jiulgnient  in  another  State  was  hild  the  country,  see  the  authorities  cited  at 

conclusive  as  to  all  facts  but  those  which  the  end  of  the  preceding  mile,  and  Jones 

went  to  show  the  jurisdiction  of  the  court  d.  Jonee,  108  N^V.  415;  Bailev  B.  Martin, 

tendering  the  jucigment.     It  must  be  re-  119  Ind.  103 ;  Grover,  4c  Co.  o.  Kadclifls, 

membered,    however,    that    the    question  66  .Md.  511  ;  Folger  r.  CulnmbiiD  Ins.  Co 

does  not  stand  in  this  country,  as  between  99  Mass.  367;    Wright  v.   Andrews,   l;tO 

the  courts  of  the  several  States,  in  the  Mass,  149.     See  also  Monroe  i-  Duuglas, 

same  position  in  which  it  stands  in  Eng-  4  Sandf.  Ch.  126.     In  this  very  long  and 

land,  as  between  the  courts  of  that  couu-  interesting  case  tlie  whole  doctrine  uf  the 

try  and  those  of  foreign   countries,   by  law  of   foreifrn  jud^meuts    is  examined 

reason  of  the  intervention  of  our  coniititu-  with  great  ability.     [Aud  in  oitlerto  prove 

tional   previsions.      See   also,   Hilton  s  fliat  the  court  giving  judgment  had  no 

Gnvott,  43    Fed.    Rep.    249;     Baker    s.  jurisdiction,  averments  in  the  record,  as 

Pafmer,  83  III.  &68;  Laiier  u,  Westcott,  that  the  defendant  van  wrveil  with  prui-ess 

86  N.  Y.  146 .  Low  D.  Mn»ev,  41  Vt.  393.  and  appeared,  may  be  ftfaowu  to  lie  uutma. 
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if  th«  origin  *of  this  jurisdiction  do  not  appear,  or  i{    *610 
it  be  of  the  ordinary  kind  admitted  among  civilized  na- 
tions, and  established  in  an  'authentic  manuer,   it  will    *611 
be  presumed  to  be  legitimate  j  if,  however,  it  be  of  unusual 
origin   or  character,   or   not   yet  certainly  established,  then'  its 
legitimacy  must  be  proved  by  the  party  relying  npon  it  (s)     It 
is   not,   however,   necessary,   that  the  authority  on  which   the 
jurisdiction  of  the  tribunal  rests,  should  be  proved  to  be 
legitimate  de  jure  as  well  as  de  facto.     *  It  is  generally    •  612 
enough  it  it  he  de  /ado  eetablished,  and  the  tribunal  be 
commissioned  by  the  government  in  which  the  sovereign  power 
of  the  country  is  actually  vested,  (a) 

Another  essential  is,  that  the  defendant  in  the  foreign  action 
had  such  personal  notice  as  enabled  him  to  defend  himself;  or 
that  his  interests  were  otherwise  actually  and  in  good  faith  pro- 
tected. (6)  And  the  notice  must  be  such  as  the  court  from  which 
it  issued  has  authority  to  give,  (c) '  If  it  be  by  summons,  and 
in  the  State  in  which  it  issued,  that  is  equivalent  to  personal 
DOtice,  it  will  so  be  held  in  other  States  as  to  the  judgment 
founded  upon  it.  (rf) 

It  seems  to  be  held,  that  a  plaintiff  who  has  recovered  a  judg- 
ment  abroad  may  elect  to  sue  at  home  on  that  judgment,  or  on 
the  original  cause  of  action,  because  there  is  no  merger,  (e) 

The  relations  between  the  several  States  of  the  Union  are 
peculiar.  In  some  respects  they  are  held  to  be  foreign  to  each 
other,  as  they  are  for  most  purposes  in  the  law  of  admiralty ;  and 
in  other  respects  not  foreign,  excepting  so  far  as  this  is  necessa- 
rily implied  in  their  independence  of  each  other.  On  this  sub- 
ject the  Cunstitution  ot  the  United  States  declares,  that  '  full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State.     And  the 

ThompKm  e.   WhitmBD,   IS  Wall.   4ST;  (c|  TherBtore,  where  a  conrt  in  Rhode 

Knowfeii  p.  Gadi|;ht,  Ac.  Co.  19  Wall.  58  ;  Islimd  urdered  pemoiial  notice  to  be  given 

HcDermoU  I'.Clay,  lOT  Maaa.SDl ,  Browu  a  defeodaiU  in  MBssai^liiKette.  which  wns 

t>.  Eaton.  9S  lad.  991  :  Tbom  e.  Salmon-  done,  it  wu  noC  mich  a  notice  as  wonlil 

•on,  37  Kan.  441  ;  Wood  v.  Wood,  78  Ky.  anffice  (or  the  foundation  of  a  judgment 

694;  Napton  n.  Leaton,  71  Mo.  S58.1  on  which  an  action  could  be  msinCaiaed  in 

(i)  Knell  E.FoDMat,  3- Binn.  S^9,  n. ;  MawHchnsetta.   Ewer u.  Coffin.  I  Cush.  2;t. 

Cheiiot  r,  t^'uumat,  id.  290.  (d)  Bocco  e.    HackatC,  3\    Law   Rep. 

Id)  Batik  ot  North  America  v.  M'Call,  SJB ;  and  see  Barrincei  v.  Kins,  5  Gray,  9. 

4  Binn.  371.  (c)  Smith    d,   NicoIIb,  S   lling.   N.  C 

m  Seeii»U,p.  •  SSB,  D.  (0,  and  npra.  aos ;  Hall  e.  Odber,  1 1  Ean,  118. 


(MS 


I  And  a  Judgment  V  detanlt  will  not  be  anfoned  nn1«M  the 
it  OT  domiciled  in  the  jurisdiction  where  the  jadsment  was  j 
gateoboU,  L.  R.  6  Q.  B.  195 ;  Bnm  v.  Bletcber,  23  U.  C.  Q.  B.  3 
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Congress  may,  by  geaeral  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the 
effect  thereof.  °  {/)  In  execution  of  this  power,  the  First  Con- 
gress passed  a  statute,  providing  "  that  the  records  and  judicial 
proceedings  of  the  courts  of  any  State  shall  be  proved  or  admitted 
in  any  other  court  within  the  United  States  by  the  attestation  of 
the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  judge,  chief  justice,  or 

*  613    presiding  magistrate,  as  the  case  may  be,  that  the  *  said 

attestation  is  in  due  form.  And  the  said  records  and 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken. "  (g) 

In  the  construction  of  these  clauses,  many  questions  have 
been  raised,  and  a  great  diversity  of  opinion  manifested.  Tlie 
more  important  of  these  questions  we  have,  however,  already 
considered. 

It  has  been  held,  that  the  provisions  of  the  statute  must  be 
strictly  complied  with.  Thus,  it  will  be  noticed  that  the  records 
are  to  be  attested  by  the  seal  of  the  court,  "  if  there  be  a  seal ;' 
therefore  the  records  of  a  court  not  having  a  seal  may  be  suffi- 
ciently attested  otherwise  But  there  is  no  similar  phraseolc^y 
as  to  the  attestation  of  the  clerk ;  that  is  therefore  absolutely 
requisite;  and,  consequently,  the  proceedings  of  a  court  which 
has  no  clerk,  as  a  court  held  by  a  justice  of  the  peace,  cannot  be 
authenticated  in  the  terms  of  the  statute  and  therefore  cannot 
be  entitled  to  the  whole  privilege  which  purports  to  be  given  by 
the  clause  in  the  Constitution,  {h) 

There  remains  to  be  considered,  the  operation  of  the  law  of 
place  upon  the  insolvent  laws  of  this  country.  But  these  laws 
are,  in  this  respect,  principally  influenced  and  affected  by  the 
clause  in  the  Constitution  which  forbids  the  several  States  from 
passing  laws  impairing  the  obligation  of  contracts ;  and  we  shall 
advert  to  this  subject  when  we  speak  specifically  of  that  clause, 
and  of  the  law  of  bankruptcy. 

</)  Art.  *.  §  1.  Pick.  4*8;  Robinima  r.  Pnacott,  4  N.  H. 

[g)  I   U.  S.  SuUs.  at  Lsree,  I2a,  ch.  450;  Maharin  v.  Bickford.  6  id.  567;  ud 

xxxvii.  Bilver  Lake  Baok  v.   Hardine.   S  Ohio. 

(A)  Thu  qaCHtion  U   very   ftilly  con-  545.    Bat,  for  casen  which  inSine  to  u 

udered  io  Snyder  r.  Wise,  lO'Pa.  1S7 ;  and  opposite  opinion,  me  Binell  c  Edvardii.  > 

the  decision  there  is  in  accordance  with  iHy,  363 ;  .Starkweather  r.  Lorio);,  3  Vt 

the  text,  and   wich  Waneo  v.  Flagg,  2  573 ;  and  BlodgeK  d.  Jordan,  6  id.  ssa 
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Sect.  L  —  Payment  of  Money, 

1.      Ov  THB   PaRTT  to  whom    PiLTMIMT   BBODLD  BB   KADI. 

Payment  to  an  agent  in  the  ordinary  coarse  of  busineBS  binds 
the  principal,  unless  the  latter  has  notified  the  debtor  beforehand 
that  he  requires  the  payment  to  be  made  to  himself,  (a)!  And 
circumstances  might  make  a  payment  to  the  debtor'*  own  agent 
suf&cient  (h)     So  payment  to  an  attorney  is  as  effectual  as  if  made 

(a)  Farene  c,  BeDDsU,  1 1   Eut.  36 1  3  C.  ft  P.  352,  it  wu  ruled  by  Lord  Ten- 

Honiby  c.  lAcy,  6  M.  &  S.  166 ;  Drink-  Irrden,  th&t   an   agent  aathorized  to  lell 

water  e,  Goodwin.  Cowp.  2S1.    So  if  one  guodi  has,  in  the  absence  of  advice  to  the 

allows  an  agent  to  trade  in  liii  on-n  name,  contrary,  an  implied  authority  to  receive 

and  as  carrying  on  biisinew  for  biuisetf.  paymi-'nt.     Biit  les  Jackson  i>,  Jacob,  S 

payment   to   sach  agent   is   a  bar  to  an  Scott,  79 ;  Blackbara  i^.  Scholee,  3  Camp. 

action  by  the  pKnciniL    Gardiner  e.  Da-  343.    And  see  Chapter  on  Agency. 
<ris,  2  C.  &  P.   49.     And   aee   Cuate»  d.  (A)  HonfaU  c.  Fauntleroy.   10  B,  &  C. 

Lewis,  I  Camp.  444 ;  Moon  u.  Clemeot-  T5S.     In  this  case,  the  plaiotiff,  who  was 

son,  S  id.  24.    And  in  Capel  v.  Thomtou,  an  importet  of   ivory,  bad   caused   cata- 

I  Thiu  a  parment  lo  a  corporation  asent,  held  ont  as  an  agent  witb  general  powen, 
will  bind  the  corporation.  Howe  Machine  Co.  u.  Ballmeg,  89  111.  319.  See  DrinaD  a. 
Nichola,  IIS  Mass.  353;  Swett  p.  Soachworth,  IS5  Mass.  417;  Kinsman  c.  Kenbaw, 
119  Mass.  140.  Payment  by  a  debtor  to  an  agent,  before  notice  of  the  revocation  of  ' 
tbe  latt«c's  authority  to  receive  it,  will  discharge  the  liability.  Packer  e.  Hinckley 
LocomoUve  Works.  122  Mass.  4S4 ;  Ids.  Co.  i'.  McCain,  96  U.  K.  84  ;  Brasweii  e.  Am. 
Ins.  Co.  75  N.  C.  8;  Ulrich  o.  McCormick,  56  Ind.  243;  Meyer  v.  Hehuer,  96  111.  400; 
Rice  f.  Barnard.  127  Mass.  341.  A  principal  must  at  once  rcpadiato  a  pavment  made 
to  an  agent  without  aatliorit/  to  receive  it.  Harris  r.  tiimmcrmau,  81  111.  413; 
Bertholf  f.  QninUu,  6B  111.  397  ;  Aultman  i:.  Lee,  43  la.  404.  Payments  to  one  sup- 
posed to  he  a  principal,  before  notice  of  his  ageacy,  were  held  good  as  against  the  real 
principal  in  Peel  c.  Shepherd,  58  Ga369  ;  Eclipw  Windmill  Co.  i'.  TharwQ,4G  la.  181. 
A  broker,  not  being  intrusted  witb  the  pnsBeeaion  of  goods,  is  not  entitled  to  receive 

giyment.  Whiten  v.  Spring,  74  N.  Y.  169 ;  Irwiiie  b.  Watson,  S  Q.  B.  1).  102,  414. 
ayment  to  a  selling  agent  by  the  buver  will  not  be  good  unless  his  principal  has  held 
him  out  as  having  such  authority.  Clark  p.  Smith,  88  111.  298.  But  payment  to  a  trav. 
ailing  salesmaD,  apparently  authorized  to  collect,  is  payment  to  tbe  principal,  although 
the  bills  sent  out  for  the  goods  were  inscribed  "  Payable  at  oSlce."  tbe  vendee  nnt  , 

having  seen  these  words.  Putnam  v.  French,  S3  Vt.  402.  It  has  been  held  that 
payment  to  the  servant  of  a  contractor  who  is  to  furniali  matenah'  and  tabor,  mude 
without  the  contractor's  knowledge  and  before  any  proceedings  in  the  nature  of  a 
mechanic's  lien  have  been  begun  by  the  servant,  is  not  a  payment  to  the  oni tractor, 
Walker  k  Xewlon,  53  Wia  336 ;  and  that  payment  to  a  dt  facto  ofticer  appointed  \iy  a. 
board  of  Hra  cummilsiooen  is  a  defence  to  an  action  by  a  da  Jure  officer  against  a  city 
for  bif  salarv  during  the  time  that  he  was  wrongfully  dispUced,  TerMlue  r.  Mayor, 
&c  of  New  York,  88  N.  ¥.  247.    Payment  to  an  u(ent  in  Conlederlite  money  was  hild 

Gooi^lc 


good  ia  MBluoey  b.  StephenB,  1 1  Heulull,  738.  — 

727 


•W5  THE  LAW   OP  COMTRACTS.  [PAW  D. 

to  the  principal  himself ;  (c)  but  DOt  so  to  an  agent  of  the 
*615    attorney'  appointed  by  the  attorney  to  sue  the  debtor,  (d)' 

And  where  one  contracts  to  do  work  and  sues  for  the  price, 
the  defendant  may  prove  that  the  plaintiff  had  a  partner  in  the 
undertaking,  and  that  he  has  paid  that  partner,  (e)  Payment  to 
tba  creditor's  wife  will  not  foe  s  good  payment;  (/)  unless  she 
was  bis  agent,  either  expressly  or  by  courue  of  business,  (y)  She 
has  no  authority,  as  wife,  to  receipt  for  her  husband's  claims, 
although  she  be  the  meritorious  cause.  (A)  An  auctioneer  or 
other  agent  employed  to  sell  real  extate  has  no  implied  authority 
to  receive  payment,  (t)  In  case  of  sales  by  auction,  the  auction- 
eer has  usually,  by  the  conditions  of  sale,  authority  to  receive 
the  deposit,  but  not  the  remainder  of  the  purchase- money,  {fi* 

logiiM  to  be  irirtDlaMd,  BEBtioK  that  a  Kirk  d.  GloTer,  5  Stew.  &  P.  310;  WiIkm 

qnantity  Xtt  ivory  was  to  be  loUl  oa  his  r.  Wadleij;h,  36  Me.  496. 
aoL'oaut  on  ■  certaiD  day  by  auction,  nab-         {d)  Yatea  e.  Freckleum,  S  Dmv.  613 

ject  to  the  coodition,  among  others,  that  For  an  atturney-U-law,  by   vittne  of  U* 

payment  was  to  be    made  on  delivery  of  ordiiiari/    poaert,     lAunot     delegate     fau 

the  bills  of  parcels.    Tlie  defendant,  hav-  autliority   to   another,   so  as  tu   raise  a 

ing   received    one    of    the    catalt^ueB,  privity  between  mch  thi  rd  peiaon  and  hii 

uutmctvd  his  broker  ui  parchaae  certain  principal,  or  to  oonCer  oa  him  aa  to  tk« 

lots  on  bia  accoont.      The  brewer  diil  so,  principal,  bis  own  rights,  dnties.  and  obli- 

and  shortly  after  drew  bills  on  the  defend-  gations.    Johnson  c.  Cunningham.  1  Ala. 

ant  for  the  amonnt.  which  were  accepted  249  ;  Kellogg  c  Norria,  t  V-ift-  (Ark.)  18. 

and  paid  at  maturity.     In  an  action  by  So  payment  to  a  sheriCF  eiopluyed  bj  an 

the  plHiDtiff  BgaiuHt  the  defendant  tor  tlie  aUoru'ey  to  serve  a  writ  will  not  diachaifc 

pric«  uf  the  ivory,  the  court  hild,  that  the  the  debt.    Green  e.  Lowell.  3  Ureenl.STa ; 

pavmeut  of  the  billa  drawn  bv  the  broker  Waite  r.  Delesdeinier,  ib  Me.  144. 
constituted  a  good  defence,  laasmnoh  as         {e]  iibepard   v.    Ward,  8   Wend.  MB. 

the  plaintiff,  by  the  condition  of  sale  con-  And  it  is  a  general  rnle,  that  payment  to 

taiuediu  hincatalogaee,  badauthoriied  the  onepaituer  is  good,  anil .  biniU  the  Irm. 

defeodaat  to  believe   that  the  ivory  had  Duff  i-.  The  JCant  India  Co-  16  Vea  198; 

beeo  paid  for  by  the  broker  on  delivery  of  Yande*   u.    Lefavonr,    d     Blackf.    371 : 

.  the  biiU  of  parcels.  Gregg  s.  James,  Breese,   107  i  Porter  e. 

(c)  Powell  i:  Little,  1  W.  Bl.  8 ;  Yatei  I'aylur,  6  M.  &  S-  156  ,  Scott  e.    Trent.  1 

D.  FracUetoD,   3   Dong.   623;  Hndson  r.  Wasb.  (V&l  77.     Even  after  dissoliuiau 

Johnson,   1    Wash.   Va.   10;    Braoch   ».  Kingc.  Smith,  4  C.  &  P.  lUS.     And  see 

Bnruley,   1  Call,  UT ;  Jackson  a.  Rome,  Morse  c.  Bellows.  7  N.  H.  SM.    So  pay- 

78   Ga.   315.     And  an  attorney   has  an-  ment  to  oua  uf  two  joint  creditors  is  good, 

tliority  to  receive  payment  as  well  after  althoogh  they  are   not  partners  in  Msi- 

indgmeot  has  been  recorereO  as  before,  ness.    Monow  n.  Starke,  4  J.  J   Manb. 

Brackettu.  Norton,  i  Coun.  517:  Krwiu  367. 
D    Blake,   B   Pet.   18 ;  Gray   v.  Wass,   1  if)  Offley  v.  Chy,  2  Scott.  N   R  37X. 

Greeol.  257;  Lewis  a.   Caioage.  1  Pick.  '-'  " ■»:___      »..j-.     ..„. 

347.     But  an  attorney  has  no  antbority  to 

receive  anything  but  money  in  payment  Thrasher  <:  Tuttle.  aS  Me.  335. 

of  his  client's  debt,  nor  a  part  in  satisfac-         (h)  Offley  '-.  Clav.  inpra. 

tion  of  [be  whole,  nor  to  asHigu  the  execD-         ji)  Myno  «-  Jolifle,    I   Uooily   t  R. 

tion.     Savoury  ".  Chapman,  8  DowL  6.^6:  336 

JacksouD.Bartlett.BJohnB.361;  KellagR         ^|)  Mynn  ".  Joliffe,  supra ;  Sykas  c. 

e  Gilbert,  10  id.  2i0  ;  Carter  b.  Talcot,  10  Gilet,  S  M.  &  W.  «45. 

Vt.  471  ;  Gnllett   e.   Lewis,   3   Stew.  33, 

1  Nor  to  a  person  in  an  attorney's  office,  who  gave  »  receipt  In  tbe  sttoniey*B  bmw. 
O'Connor  ».  Arnold.  M  Ind.  303.  —  K. 

'  And  one  having  authority  to  receive  payment  of  interest  baa  not  inrplied 
authority  to  receive  payment  of  tba  priticipal.    ^ger  v.  Brat,  111  1U.3S8;  SaMfci. 
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One  may  be  justified  in  making  paymeste  to  a  party  who  is 
sitting  in  Hxb  creditor's  couDting-room,  and  apparently  intrusted 
with  th6  trassfiction  of  the  business,  and  authorized  to  receive 
the  money,  although  he  be  not  so  in  fact  (k) '  In  general  it  is 
only  a  money  payment  that  binds  the  principal ;  (/)  so  that  he  is 
not  affected  by  any  claim  which  the  debtor  may  have  against  the 
agent  {m)  ^  And  an  agent  authorized  to  receive  payment 
in  ■  money  cannot  bind  his  principal  by  receiving  *  616 
goods,  (n)  ^  or  a  bill  or  note,  (o) 

Payment  by  bankers  to  one  of  several  persons  who  have  jointly 
depottited  money  with  them,  and  who  are  not  partners,  or  to  one 
of  several  joint  trustees,  does  not  dischai^e  the  bankers  aa  to  the 
others,  unless  they  had  authorized  the  payment  (p)    And  pay- 

(t]  Barrett  v.  Deere,  Hood; £  H. 800.  (n)  HowaH   r.  Cbt^mu,  4  C.  &  P. 

And  «ee  Wilmut  d.  Smith,  id.  936;  MoSat  SW. 

a.  PanoD*,  S  TauDt.  307.     Bat  payment  (o)  Sykea  «.  Giles,  5  M.  &  W.  64S-, 

to  an  apprentice,  not  in  the  usual  roune  of  Ward    n.    Evann,    9    Ld.    Barm.    92S  ; 

tbe  CTOililoT'a  buaineae,  bat  on  a  collateral  Bn>af;liton    a.    Sillowav,     114  nan.   71. 

tranwctioD,  has  been  hrld  not  to  diacharEe  Aai  aee  Townsend  v.  iDglJB,  Holt,  N.  P. 

the  debt,  althoogh  made  at  the  credilopB  378. 

coniitiDj^.nraia.      Gaoderaon     v.    Bell,    3  (/i)  Innei  v.  StephenBon,  1  Moody  & 

Cromp.  &  M    304.  R.   US.    The  depofiuin    here   were  co- 

</|  Thorold  i\  Smith,  II  Hod.  71.  anigneeB  of  a  bankrupt,  and  the  money 

(m)  Thus,  nhere  an  awared  who  le-  had  been  drawn  out  on  the  check  of  two 

sided  at  Plymouth  employed  aa  iainraure  out  of  three  depoeilora,  but  the  name  of 

broker  in  l^Ddon  to  rerover  a  losa  from  one  of  the  two  waa  forf^ed.      Lord  TmUr- 

tbe  underwriters,  and  the  latter  adjasted  dew  said ;  "  that  the  cane  was  a  rery  clear 

the  loss  by  setting  off  in  account  against  one;  that  money  was  paid   to  banken  by 

It  a  debt  due   from  him   to  the  under-  three  persona  not  partnan  in  trade;  that 

writers   for  preminma,   and    the    broker  it  had  been  stated  that  one  of  thetn  could 

iMcune  bankrupt,   and    never   paid   the  draw  checks  so  as  to  bind  Che  others,  but 

money  to  the  assured,  it  was  he'd,  that  tbat  was  not  the  law,  and   to  allow  it 

the  set-off  in  arcouDt  between  the  nndet^  would  defeat  the  very  object  of  paying 

writers  and  the  broker  was  uot  payment  to  the  money  in  jointly;   and   it  miigc  be 

the  assured,  inasmuch  as  the  broker  had  well  known  to  the  jnry  that  it  was  not 

only    anthnrity    to    receive    tmvment    in  the  practice,  nnlesa  the    persona  drawing 

money.      DartleCt  n.  Peutland,  10  B.  &  C.  stood  in  the  relation  of  partners."    And 

TtO.  sse,  to  the  same  effect.  Stone  v.  Marsh, 


to  collect  bills  authority  to  canrd  a  bill  for  leas  Ukai 
Scotland  I'.  Dominion  Bank,  [iSei]  App.  Caa.  S9S. 

'  Aahopiranito  receiTe  payment  over  the  counter  only,  cannot  receive  it  elcewhere. 
Kayev.  Brett,  5  Ex.  369  ;  Clark  u.  Smith,  88  Bl.  398;  Hirshlield  a.  Waldron,54  Mich. 
649.  See  Harris  c  Simmermao,  St  111.  413 ;  Eclipse  Windmill  Co.  e.  Thonnn,  4B  la. 
181.  — K. 

'  See  Hogarth  d.  Wherley,  L.  R.  10  C.  P.  6S0.  Delivery  of  money  ia  in  itself 
eriileace  of  p»ment  of  a  debt  and  not  of  a  loan.  Downey  b.  Andms.  43  Mich,  6S, 
The  settin);  off  an  af|;ent's  debt  br  a  debtor  is  not  payment  aa  agaiuiit  the  principal. 
Bevia  r.  Iledin.  63  Ind.  139;  AnJtman  e.  Lee.  43  la  404.  — K. 

*  As  "  wheat "  in  part  payment  for  a  threshing  machine  aa  agreed  by  an  agent. 
Aultman  n.  Lee,  43  la  404.  See  Drain  k.  Dogged,  41  Li.  683.  Or  a  "  piano," 
althosgh  thepriDcipalconflrned  theprevionxact  of  the aame  agent  in  receiving  a  pipe 
and  a  watch  and  chain.  Bertholf  s.  Qninlan,  es  111.  397.  Harris  e.  Simmerman,  81 
m.  413,  htid,  that  the  receiving  an  old  safe  taken  by  an  acent  in  part  payment  for  a 
new  one,  which  he  forwarded,  rendei«d  ancb  payment  valid.  —  K. 
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ment  to  one  of  two  or  more  joint  creditors  of  a  part  of  the  debt, 
does  not  so  alter  the  nature  of  the  debt  as  to  permit  the  other 
creditors  to  sue  alone  for  the  remainder,  (q)  But  payment  to  one 
of  several  executors  is  held  to  be  sufficient  (r)  Whether  pay- 
ment to  one  of  several  assignees  of  a  bankrupt  is  sufficient,  may 
be  doubtful;  it  seems  clear  that  it  is  nut,  if  shown  to  have 
been  against    the  will  of    the  co-assignees,  (s)^    A  voluntary 

e»   foDDded   apoo  tot 
„  „  end,  7  T.  R.  279. 

.      .."  gajB   Mt.   Jaatice   Maale,  "that  a  (r)  "BocauBe,"  Sftyit  Lord  Mardriclr, 

man   ma;  pay  a  debt  to  odb  of  Beveral  "they  have  each  a  power  over  the  whoh 

peraoDB  with   wliom    lie    han  contracted  estate  of  Ihe  testator,  anJ  are  cunsidered 

jointly.     In  the  cage  of  a  banker  he  can-  aa  dUtiacC  pereous.''     Can  a  Itead,  3  AtL 

not  do  bo;   bnt  that  arises  from  the  par-  69!i. 

ticular  contract  which  existB  between  him         (a)  In  Can  u.  Read,  iiipra,  if   the  n- 

had  hiB  customer."     Uasband  v,   Davis,  port  is  correct,  Lord  Hardirieke  stated  in 

10  C,  B.  645,  4  Eub;.  L.  &  Kq.  34S,  genem)  terms,  that  pavmcnt  to  one  as- 

([/)  HaUall  D.  Griffith,  4  Tyrwh.  48S.  aigoee  would  not  be  a  diacbargo  withoot 

In  this  case  two  of  three  part-owners  of  a  a  receipt  from  the  others  also.      Id  Smilh 

vessel,  artiog  for  theinselvea  and  the  other  v.  Jameson,   1    Rsp.    114,   Lord    /Cnfoi 

part-owuec,  employed  an  agent  to  sell  the  raled,  at  Niti  Print,  that  one  aseienes  of 

whole  vessel.     He   did  so,  and  paid  the  a   buikrupt    estate    mij^ht    receive   lbs 

two   their    proportion   of   the    proceed*,  money  belonging  to  the  estate,  and  give 

The  other  part^wner  brought  an  action  a  legal  and  valid  discharge  for  it.     Afi«r- 

■^nst  the  agent  to  recover  his  propor-  wards,  in  Bristow  u.  Eai<tman,  1  £ap.  I'J. 

tion.    It  was  held,  that  he  could  not  sne  the  same  question  was  presented  ta  Lord 

atont,  as  the  agent  was  employed  by  all  Ktngoa  again.    That  waa  an  action   cf 

Che  owners.    I'he  case  o(  Garret  a.  Tay  Bssampsit  for  money  had  and   received, 

lor.  I   Gsp.  117,  cialra,  i»  not  taw.     See  bronght  by  the  asBignees  of  a  bankropt. 

ante,  vol.  i.p.*S9,n.    But  this  rule  does  At  the  trial  the  defendant  produced  a 

'  At  law  payment  to  one  of  two  or  several  joint  erediton  aJwavs  operates  as  a 
discharge  of  the  debt.  Lyman  t>.  Gednej,  114  111.  3SB ;  Hear/  n.  'Mt.  rleasuit,  70 
ISo.  SOO. 

"  The  reawn  why  the  defence  is  a  good  one  at  law  is  that  the  two  crediton  are 
treated  as  having  a  joint  Interest  la  the  debt,  with  its  incident  of  survivorship,  and 
the  satisfaction  to  one  of  the  parties  of  a  joint  demand  due  to  himself  and  others 
-puts  an  end  to  the  joint  demand,  and  be  cannot  afterwards,  hv  joining  the  other  ur- 
ties  with  him  as  plaintiffs  recover  the  debt;  nor  can  a  right  ol  aL-tion  be  snppoMirtii 
exist  which,  if  it  existed,  might  survive  to  the  recv  person  who  had  alreadv  received 
fall  value.     Wallace  r.  Kelsall,  7  M.  &  W.  364. 

"  Id  eiimty,  however,  it  would  appear  as  if  the  ^neral  mle  with  regard  to  money 
lent  by  two  persons  to  a  third  was  that  thay  will  nnwa/acft  be  regarded  as  tenants  is 
comTnoD,  and  not  as  juiut-tenanis,  both  o(  the  debt  and  ot  tny  secaritv  held  for  it 
I'etty  p.  Stvward,  E<i,  Cn.  Abr.  290 ;  Rigden  v  Vallier.  3  Ve«.  Sen.  aSSl  cited  in  the 
notes  to  Lake  •>.  Craildock,  1  White  &  Tador,  5th  ed.  SOS.  '  Though  thev-  lake  a  jdnt 
secntitjr,'  says  Lord  Alvanlei/.  M.  R..  'each  means  to  lend  hia  own  moneV.  and  to  lake 
back  his  own.'  Morley  i>.  Bird,  3  Vee.  631.  Where  a  mortgage  debt  W  been  paiil 
tu  one  of  the  mortf^ees,  accordingly,  it  was  held  that  the  land  ivas  not  diAchargeil, 
and  that  the  cuiicurrcni'e  of  the  other  mortgagees  was  necessarv  to  make  a  good  tills 
Matson  d.  Dennis.  10  ,Jur.  (h.  g.)  4S1.  This  is  on  the  ground  tltat  the  debt  is  held  by 
the  two  in  common  and  not  jointly,  and  the  principle  seems  to  us  equally  applicable 
whether  the  debt  is  Hecured  bjr  a  mortgage  or  is  merely  the  subject  of  a  persona]  coa- 
tmct.  The  principal  right  of  a  mortgngee  is  to  the  money,  the  estate  in  the  land  it 
only  an  accessory  to  thnt  right. 

"  It  is  obvious,  however,  that  thia  propowtioo  cannot  be  jint  higherthao  a  preenrnp- 
tion  capable  of  being  rebutted.  If  tne  money,  aopposiog  it  to  nave  been  lent,  were 
trust  money,  the  presumption  of  a  tenancy  in  common  on  the  part  of  the  two  inistees 
could  not,  as  it  seems  to  ns,  arise.    Snrvivorahip  is  eaNDtial  for  the  parpoaesoftrMs, 
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paymeBt  hy  a  principal  to  the  assignees  *  of  a  bankrupt  *  617 
s^ent,  with  a  fwll  knowledge  of  the  facta,  cannot  be  recov- 
ered back,  when  the  principal  so  paying  subsequently  compro< 
ini3«s  with  third  parties  for  the  default  of  his  agent  (t)  In 
general  a  payment  to  a  trustee  iar  effectual  against  his  cestui  $ue 
trust  at  law,  even  in  cases  where  it  would  be  relieved  against  in 
equity,  (u) 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for  the 
benefit  of  another,  discbaige  the  debt  by  a  collusive  receipt, 
without  payment  of  money,  a  court  of  law  will  prevent  the  de- 
fetidaut  from  availing  himself  thereof  on  application  by  the 
plaintiff,  made  as  soon  as  may  be  after  a  knowledge  of  the 
fraud,  (v) 

After  the  lapse  of  twenty  years,  there  is  a  presumption  of  pay- 
receipt  from  one  of  the  txeigneee.  But,  Johnson  v.  Holdsvratth,  4  Dowl.  P.  C.  63  ; 
upon  ila  being;  shown  that  it  had  been  Payne  u,  Kogen,  Dong.  407  ;  Hicke;  o. 
given  BgwDsc  the  will  of  the  co-nwignee,  Bart,  T  Taaut,  48 :  Aluer  v.  Geon^,  1 
the  learned  jad)^  mid,  "that  all  the  Camp.  393;  Strong  v.  Strong,  3  Aikeat, 
rights  of  propeK)'  of  the  bankrapc  ceo-  373;  Greea  c.  Bealtv,  Coxe,  142  BnC  a 
trod  ia  the  asoigneea,  and  though  the  act  release  from  one  of  the  eeveral  plaintiffB 
of  oue  in  receivioK  part  of  the  bankrupt  will  aot  be  aet  aside,  onless  a  clear  case  of 
estate  tnighc,  it  Tairl/  done,  bind  the  frand  istnadeuat  bttioeen  ike  TileoMor  and 
estate  by  auy  discharge  he  might  give  tht  rtleasee.  Frand  upon  the  releasor 
for  it,  that  it  cuulil  never  be,  tluit  where  aJoiie  is  not  a  sufficient  ground  for  calling 
one  assignee  had  shown  his  express  dissent  upon  the  egailable  jurisdiction  of  the  court, 
that  the  other  might  give  a  receipt,  bind-  since  that  may  be  replied.  Wild  r.  Wil- 
ing on  the  estate ;  as  sach  a  constrnctioa  liams,  6  M.  &  W.  490.  "  If  such  a  release," 
would  enable  une  aBaienee  to  dissipate  and  says  Baroo  /'arte,  Phillips  i>.  ClageCt,  11 
destroy  the  eMate,  in  despite  of  hia  brother  M,  &  W.  93,  "  is  a  Craad  in  point  of  taw 
trustee."  See  also  Williams  u.  Walsby,  4  upon  one  of  the  parties  to  it.  the  court 
ERp.330;  Stewart  v.  Lee,  Moody  &  M.  would  not  interfere;  lliat  is  the  proper 
1&8.  subject  for  a  replication ;  they  can  only 

(I)  Barber  b.  Pott.  4  H.  &  K.  7S9.  interfere  when  it  ia  a  fraud  on  third  per- 

ju)  This  is  because  the  c<Mi«  que  tniil  sons,  and  when  a  court  of  equity  would 
is  obliged  to  proceed  in  a  court  cd  law  in  clearly  set  aside  the  release,  nut  merely  as 
the  name  ol  the  trustee;  aod  as  a  court  between  the  parties  one  of  whom  releases, 
of  law  can  onltr  consider  the  parties  on  bat  where  they  Would  set  It  aside  as 
the  record,  whatever  is  an  answer  as  to  against  the  defendant,"  So  in  tlie  still 
the  trustee  is  an  answer  to  the  action,  later  case  of  Kawstorne  n.  Ganclell,  15  M. 
GllsMin  p.  Wiuter,  5  B.  &  Ad.  96.  In  4  W.  31M,  the  mle  was  laid  down  that  the 
modern  times,  however,  cciurts  of  law  court  will  not  set  aside  a  plea  of  a  release 
have  been  io  the  habit  of  exercising  an  by  one  of  several  co-plaintiff  a,  unless  it  is 
equitable  jurisdiction  oo  motion,  and  pie-  clearly  shown  to  hare  been  made  iu  fraud 
ventine  a  defeDdant  from  availing  himself  of  the  other  plaintiffs,  or  unless  the  re- 
of  suL-b  a  defence  unjustly.  See  the  next  leasor  be  a  mere  aominal  party  t«  the 
note.  action,  having  no  interest  whatever  in  the 

(c)  Barker  e.  Richardson.  I  Y,  &  J.  subject-matter  of  it.  In  the  case  of  AInnr 
363,  Leigh  i',  I.eigh.  1  B.  &  P.  447:  d.  George,  I  Camp.  393.  Lord /ff/tn^ou^A 
lunell  B.  Newman,  J  B.  &  Aid.  419;  ruled  that  thisequitable  jurisdictiou  could 
Monntstephen  e.  Brook,  I  Chitty,  390;  Dot  be  enercbed  by  a  single  judge  at 
Manning   u.   Coi,   7  J.  B.  Moore,  617;    Niii Prim. 

and  80  there  may  be  a  variety  of  circumstances  which  may  settle  the  question  either 
one  wav  or  the  other."  Steeds  c.  Steeds.  22  Q.  B.  D.  S39,  bit.  As  to  payment  to 
trustees,  see  Re  Bellaro]',  24  Ch.  D.  S87. 
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rnest  at  law ;  and  it  has  been  held  that  it  may  arise  earlier  if 
there  be  additioDal  ciTcumstaQoeB  tending  to  prove  payment,  (w) 

•  618  *i.    Or  Fabt  Patmkt. 

'  It  has  been  said,  that  the  payment  of  a  part  of  a  debt,  or  of 
liquidated  damages,  is  no  satisfaction  of  the  whole  debt,  even 
where  the  creditor  agrees  to  receive  a  part  for  the  whole,  and 
gives  a  receipt  for  the  whole  demand ;  and  a  plea  of  payment  of 
a  small  sum  in  satisfaction  of  a  lai^er  ie  bad  even  after  ver> 
dicL(«i)^f  But  this  rule  must  be  so  far  qualified  aa  not  to  in- 
clude the  common  case  of  a  payment  of  a  debt  by  a  fair  and 
well-understood  compromise,  carried  faithfully  into  efTect,  even 

(vv)  Baker    v.  StonebrMker,   36  Ho.  win   r.  Ctemer,  lapra,  and  edicor'i  note. 

338.  But  in  BMumoat  o.  GreBtlitnd,  3  Dowl. 

(to)  PinDSl's  case,  5  Rep.   117;  Cnm-  &  L.  R  C  631,  it  ww  litld.  thM  payineiK 

b«T  r.  Wane,  Utrz.  iSB:  Thomu  c.  Hea-  asdacceptajicB  of  tbeamounCof  apromU- 

tboni,  a  B.  &  C.  477 ;  Fitch  d.  Sutton,  S  u>r/  oate  after  it  bacomea  doe,  and  wbea 

Ea^  230;  Blanchard  d.  Noyes,  3  N.  H.  the  bolder  ii  entitled  to  matinal  damages, 

51B;    Wheeler    c.    Wheeler,    11  Vt.  60;  'will  snpport  a  plea  of  ]ia/meiiC  and- ac- 

Bailef  (I.  Day,  26  Me.  88 ;  Down  B.  Hatcher,  ceptance  in  dUcba^e   of  the  debt  and 

10  A.  £  E.  ISl ;   Geiier  d.  Kenhner,  4  dvnagea;     and    that    comequeDtljr    the 

Gill  &  J.  305 ;  WatkinsoQ  v,  lugleaby.  9  bolder,  after  lacli   pajmeut  and  accept- 

Johns.  386 ;  Dederick  c.  Lemau,  9  Johns,  auce,  ctumot  maiDlain  an  action  for  aoch 

333;  Seymotir  v.  Hintam,  IT  Juhna.  169;  nvaiaal    damaga.     And    per  Maale,  J. : 

itobblna  o.  Alexander.  1 1  How.  fr.  Rep.  "  The  point  is.  whether,  after  defanlt  on  a 

100;  Hinckley  v.  Arey,  27  Me.  362.    But  simple    cm^vct    for  £30,   in    respect  of 

it  has  beeu  iad,  that  upon  a  plea  of  pay-  which  Che  defendant   is  liable  to  uominal 

neut.  the  acceptanve  uf  a  leas  roto  may  dami^fea,  if  the  part/  accept  that  sum,  he 

'   he  left  to  the  jury  as  evideoce  that  the  can    sfterwaids   ine  for   those    nominal 

rest  has  been  paid.     Hendeteon  n.  Uoore,  damages,      t   think    he  cannot.      Tboae 

&  Oraach.  1 1 ;  Blanchard  c.  Noyes.  3  N.  H.  nominal  damaj^ea,  in  fact,  are  introdneed 

!>I3.  —  Payment  of  a  debt  alone,  without  solely  for   a   technical  purpose,  beranse 

the  coiU,  made  after  suit  bronght,  is  not  the  statute  of  Uluncaster  (6  Kd.  I.,  c.  1. 

a  ^ood  pajrmeut  to  bar  tbe  action.    Costa  j  S),  says  '  damages  ; '  and  are.  in  effect, 

with  nominal  daraa^^  may  still  be   re-  only  a  peg  to  hang  costs  on.    Tbe  credi- 

covered,  at  least  up  to  tlie  time  of  pay-  tor,  for   eitample.  says   '  Yon  owe  me  a 

ment.    Steiens    n.   Briggs,    14    Vt.   44;  debt  of  XSO,  and   a  nominal  sum;  'the 

Goings   B.Mills,  1   like,  Ark.  II.     And  debtor  hereupon  takes  out  XSO  and  oara 

see  Hortburgh    d.  Orme,   1    Camp.  &58,  it  to  him,  eaymg,  '  Here  is  the  £50  aebt. 

note;  Godard  v.  Benjamin,  3  Camp,  331 ;  and    Che    nominal  sum.'     That    nominal 

Goodwin  u.Cremer,  18  Q.  B.  757,16  Ens.  snm  means  in  fact  no  sam  at  all ;  it  is  doc 

L.  &  Eq.  90;    Kemp  u.    Balls,  10    Excu.  merely  an  insignjBcaot   sum.  but   a  mm 

607,  38   Kng.    L.    &  Eq.  498.     So  if  two  wliich  does  not  exist,  in  point  of  qnantiCv. 

actions  he  commenced  on  a  bill  or  note  at  all.     It  has  a  mere  flctitiona  existence : 

against  separate  parties,  and  the  debt  and  and   therefore,   1  say.  a  man  may   well 

costs  in  oue  suit  E>e  paid,  this  is  not  such  a  receive  £W  in  sattufactton  and  discbs^e 

payment  as  will  defeat  the  other  action ;  of  a  debt  of  £50,  and  nominal  damages." 

bnt  the   plaintiff   is  entitled  to  nominal  And  see  Cooper  v.  Parker,  15  C.  B.  8i3, 

damages  and  cosu.     Randall  D.  Moon,  la  S9  Eng.  L.  &  Eq.  341. 
C.  B.  asi,  14  Eng.  L.  &  Eq.  343;  Good- 


fnll,  lie  can  recover  the  balance,  although  the  receipt  was  given  knowingly  and  tt 

was  no  error  or  fraud.  Ryan  b.  Ward,  48  N.  Y.  304.  But  the  accenUnce  of  pan  of 
an  unliquidated  claim  in  discbargeof  the  whole  is  a  payment  of  the  whole.  HillUid  v. 
Boyea,  SB  N.  M.  312.  — K. 
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thoagh  there  were  no  release  under  seal,  (x)  ^  Some  exeep- 

tiona  '  to  the  rule  have  always  been  acknowledged ;  as  if  a    *  619 

part  he  paid  before  all  ia  due,  (y)  or  in  a  way  more  beneficial 

to  the  creditor  than  that  prescribed  by  the  contract  j  (:)  ^  here  it 

ia  said  there  is  a  new  conaideration  for  the  release  of  the  whole 

debt.    And  if  a  stranger  pay  from  his  own  money,  or  give  hia  own 

note,  forapait  of  adebt  due  from  another,  in  consideration 

of  a  discharge  of  the  whole,  such  dischaige  ia  good,  (a)  *  If   *  620 

a  creditor  by  his  own  act  and  choice  compel  a  payment  of 

a  part  of  his  claim  by  process  of  law,  this  will  generally  operate 

as  an  extinguishment  of  his  whole  claim,  under  the  rule  that  he 

shall  not  so  divide  an  entire  cause  of  action  as  to  give  himself  two 

suits  upon  it  (b)    He  may  often  bring  his  action  for  a  part ;  but 

(x)  Milliken  u.Btovn,  1  Ttftwie,  391.  ceit^n  serricM,  bj  consent  of  the  cred- 
Tfasre  a  crpdiior  of  three  joint  debton,  iter,  iu  lull  payment  of  a  debt,  this  is  a 
at.'Gepled  from  one  of  Cbem  one-third  of  Kood  diBcharge,  whatever  the  natnre  of 
the  debt,  frith  intent  to  exonerate  hitn.  the  Berricei.  Blion  v.  Chester,  6  Daj, 
This  waa  hftd  to  operate  a*  a  release  as  SS9.  Or  BMirn  certain  property.  Wat- 
Co  him,  and  therefore  as  the  other  two  kinson  v.  IngTesby,  6  Johns.  386;  EMoii 
also.  See  also  Paddleford  v.  Thacher,  48,  v.  Lincoln,  13  Mass.  434. 
VL  574;  Keen  D.  Vaughao,  48  Pa.  4TT.  (a)  Broolis    a.    White,    S    Met.    S83; 

Ivj  Knuel's  case,  B  Hep.  117;  Brooks  Bojd  e.  Hitchcock,  20  Johos.  78;   Kel- 

V  White,  S  Met  S83;  Smith  s.  Brown,  loee  t>.  Richards,  14  Wend.  116;  Le  Piwe' 

aHawks,  5S0.  B.*T]cCre8,  TTVend,    164;    Sanders    c. 

(z)  As  if  the  debtor  give  his  own  ne^o-  Branch    Bank,    13   Ala.   353;    JLewis    v. 

Uable  note  for  part  of  the  debt.    Sibree  Jouea,  4  B.  &  C.  S06;  SCeinman  c.  Mag- 

B.  Tripp,  IS  M.&  W.  33,  where  the  case*  am.  11  East,  3B0. 

of    Cumber  i>.   Wane,   1   Stra.   426,  and        (h)  Ingraham  v.  Hall,  11   S.  &.  B.  78; 

Thomas   t>.  Httathom,  a  B  &  C.  477,  are  Smith  v.  Jones,  IS  Johns.  2S9;  Faning> 

Bomewhat  shaken.    Or  if  the  debtot  pay  tun  ti.  Payne,  id.  433 ;   Willard  d.  Sperrj, 

a  part  at  a  more  convenient  place  than  16    Johns.   121 ;    Phillips  tr.   Beiick,   id. 

BtipDhited  for  in  the  contract,  this  will  136;    Bnrritt   v.   Belfy,  47    Conn.    333; 

be  a  good  satisfaction   for  the  whole,  if  cf.    Dulanay    e.    Payne.     101     B1.    3SS. 

BO  received.     Smith  r.  Brown,  3  Hawks,  So  assigning  a  part  of    hfs   claim  will 

980.    So  if  the  debtor  give  and  the  cred-  not    enable   a   creditor    to    subject    his 

itor  receive  a  chaitti,  lu  satisfaction  of  debtor  to  two  suits.    Ingraham   v.  Hall, 

a  whole   debt,  this   is  a  good   defence,  1)  S.  &  R.  78;  Cook  v.  The  Senesee  Mat. 

although    the    chattel    may    not    be   of  Ins.  Co.  8  How.  Pr.  Rep.  &14 ;   Field  u. 

hall  the  Talne  of  the  debt.    Andrew  v.  The  Mayor,  &c.  of  Kew  York,  3   Selil. 

Bonghey,   Dyer,  75,  a;  Pionel's  ease,  S  179;    Palmer  b.   Merrill,   6    Cush.    3SS. 

Rep- 117  1  and  see  Sibree  u.  Tripp,  IS  H.  Nor  can   a  creditor,  after  having  com- 

&  W.  35.  Farkt,  B. ;   Brooks  s.   White,  pelled  payment  of  a  part   of   bis  claim 

2  Met.  385,  386,  DrtBtif,  J. ;  Jones  v.  Bol-  by  process  of  law,  avail  himself  of  the 

litt.  !   Litt.  49;    Donglsaa  v.   White.  3  lesidne  h^  way  of  setoff   In  an  anion 

&trb.  Ch.  631.    So  if  the  debtor  render  against  bim  by  the  other  party.    HiUer 

I  A  general  compooition  with  creditors  is  held  valid,  the  giving  Dp  of  part  of 
their  claims  by  the  other  creditors  being  regarded  as  saSicient  consideration  for  each 
creditor  giving  op  part  of  his  claim.  Boyd  v.  Hind,  1  H.  &  N.  947  ;  Good  v.  Chees- 
man.  3  B.  &  Ad.  3!8 ;  Slater  n.  Jones,  L.  R.  8  Ex.  186,  193 ;  Carey  e.  Barrett,  4  C.  P. 
D.  S79;  Trecv  r.  Jefts,  149  Mass.  311  ;  White  r.  KtiDtz,  107  N.  Y.  S18,  934.  Except 
in  this  class  of  esses,  however,  in  no  way  (without  a  release)  can  a  part  pavment  by 
a  debtor  of  a  liquidated  debt  then  dne  operate  as  a  satisfaction  of  the  whole  debt.  See 
mote.  Vol.  I.,  •437. 

^  8o  where  the  debtor  pays  the  costs  and  expenses  of  an  action  hron)tht  to  recover 
a  liquidated  debt  iu  addition  to  a  part  payment  of  the  same.  Mitchell  v.  Wbeaton, 
46  Conn.  315.  — K. 
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a  Tecoveiy  in  that  action  bare  a  suit  for  the  remaiader.  As  if 
one  haa  a  demand  for  three  articles  under  one  contract,  and  sues 
for  one,  he  cannot  afterwards  bring  his  action  for  the  other  two. 
This  haa  been  carried  so  far,  that  where  a  note,  given  as  security 
for  a  sum  to  be  paid  by  instalments,  was  sued,  and  judgment 
recovered  for  the  instalments  then  due,  it  was  held,  that  the 
note  could  not  afterwards  be  put  in  suit  to  recover  the  remaining 
instalments  when  they  fell  due ;  (c)  we  cannot  accept  this,  how- 
ever, as  a  general  rule  of  law.  But  a  second  indorser  may  bring 
one  action  against  a  prior  indorser  for  moneys  paid,  and  a  second 
action  for  moneys  subsequently  paid,  (d) 

S.    Or  PATnnT  bi  Lbttik. 

Payment  is  often  made  by  letter ;  and  the  question  arises,  at 
whose  risk  it  is  when  so  made.  This  must  depend  upon  circum- 
stances;  but  in  general  the  debtor  is  discharged,  although  the 

money  do  not  reach  the  creditor,  if  he  was  directed  or 
•621    expressly  •authorized  by  the  creditor  so  to  send  it,  or  if 

he  can  distinctly  derive  such  authority  from  its  being  the 
usual  couree  of  business ;  but  not  otherwise,  (e)  •   And  if  a  creditor 

n.  CoTcrt,  1  Wead.  487.  And  the  Bune  lold  uid  deliTered,  and  mouej  h&d  tad 
nile  applies  to  torU.  If  a  penon  bj  oae  lersived.  The  plaintiff  was  a  hop  mar- 
aud the  same  act  cODTsrt  Hvenl  of  the  chant,  and  the  defeud&nt  his  coMomer, 
plaintiff's  atticlM,  he  cannot  hare  a  aep-  living  at  Sherborne,  in  Uonetshire.  I'he 
Mate  action  (or  each  article.  Farriag-  plaintiff  sold  him  hope,  and  idw  Bold 
too  c  Payne,  15  Johns.  4S3.  Bnt  the  nope  to  sereral  pereoni  in  that  neighbor- 
general  role  stated  in  the  text  mnsc  b«  hoiid ;  and  reqaested  the  defendant,  as 
eonfiaed  to  casee  where  the  claim  ii  his  friend,  to  receive  the  mouejr  due  to 
single  and  indivisible.  Phillips  n.  Beiick,  him  from  hia  other  customers,  and  remit 
16  Johns.  136.  him  hy  the  post  a  bill  for  those  sums, 
|c)  Siddall  B.  Hawclilte,  1  Moodj  ft  R.  and  also  the  monej  due  to  him  from  the 
ses.  We  should  have  much  doubt  of  this  defendant  himself.  A  bill  was  accirad- 
cate ;  for  it  is  everj  day's  practice  to  bring  inglv  remitted,  but  the  letter  got  into  bad 
actions  OD  notes  irhen  interest  ii  payable  hands,  and  the  bill  iras  received  by  ■oqiq 
annually,  and  recover  tbe  aame  from  year  third  person  at  the  banker's  on  whom  it 
to  year.although  the  note  may  not  be  dne  was  drawn.  Upon  this  evidence.  Lord 
for  many  years.  And,  indeed,  the  above  Ktni/oa  nonsuited  the  plaintiff,  and  said ; 
CBSS  seems  to  have  been  decided  in  a  great  "  Had  no  directions  been  given  about  the 
measure  on  the  Kround  that  such  a  note  mode  of  remittance,  still  thin  being  done 
was  a  fr&ud  on  the  stamp  acts.  And  see  in  the  nansi  wav  of  transacting  business 
Paine  v.  Brown,  37  N.  Y.  338 ;  Eddy  v.  of  this  nature,  'l  should  have  held  the 
Davis,  lU  N.  r.  3i7.  defendant  clearly  discharged  from  the 
{(i)  Wright  B.  Butler,  6  Wend.  !S4.  money  he  had  received  as  agent.  It  wait 
(e)  Warwiclc  v.  Noahee,  Peske,  76.  so  determined  in  the  Court  of  Chancery 
This  was  an  action  of  u»nmpsit  for  goods  forty  years  since  ;  and  as  the  plaintiff  in 

I  The  same  principle  applies  to  parmeat  sent  by  any  other  method,  as  by  expreaa. 
Cnrrier  v.  Continental  Ins.  Co.  A3  N.  H. 538;  or  boAt,  You  i>.  Blanchard,  73  Oa.  SIS; 
or  through  a  specified  pemon,  Dodge  v.  Smith.  34  Vt.  178.  Where  the  method  of 
payment  is  not  a  customary  one,  the  bnrden  is  on  the  debtor  to  show  that  il 
authoriied.    Gumey  v.  Howe,  B  Gray,  40t.    I'he  del  .■  ■      .  ■    - 

make  payment  in  a  way  that  is  not  cnstomary,  eren 
bf  the  creditor  to  do  so.    Meyer  v.  Hehner,  9S  111.  41 

784 


jiGooi^lc 


CH.  m.]  DEFENCES.  *  622 

diiecta  certain  specific  precaationa,  it  is  no  defence  to  a  creditor 
sending  money  without  these  precautions,  that  be  could  not  take 
them;  as  he  then  sboald  not  have  sent  it-(M) 

i.    Of  PiTMKKT  nr  Bivx-Bills. 

In  this  country,  where  paper-money  is  in  universal  use,  ques- 
tions often  arise  as  to  payments  made  in  that  way.  It  seems  to 
be  settled  that  a  payment  in  good  bank-bills,  not  objected  to  at 
the  time,  is  a  good  payment;  and  so  is  a  tender  of  such 
•bills;  {/)  but  the  creditor  may  object  and  demand  spa-  •622 
cie.(jr)  If  the  bills  are  forged,  both  in  England  and  in 
this  country,  the  payee  may  treat  them  as  a  nullity,  for  such 
bills  are  not  what  they  purport  to  be.  (A)     But  if  the  bills  are 

thii  cue  directed  the  defenduit  to  ramit  A  J.  IS,  u.;  Wright  u.  Reed.ST.  R.  iH; 

the  whole  money  hi  this  way,  it  wu  re-  Ball  v.  Stanley,  S  Vtitg.  IBS;  Polglau  r. 

mitted  at  the  peril  of  the  plaiDtiff."     And  Oliver,  3  Cromp.  &  J.  IS ;  Brown  n.  Saai, 

tee  KiogtoD  r.  KiofrtoD,  1 1  M.  «  W.  !3a.  4  Ii:ip.  S67 ;  Noe  n.  Hodgei,  3  Hampb. 


bandi  to  lie  by  antil  the  return  day  had  v.  Commetciid  Loan  Co.  St  111.  3S1. 
paisrd,  and  the  creditor'!  attorney  «rota  (.?)  Coxe  v.  State  Bank,  3  Halst.  ITS ; 
to  the  nbeiiS,  uresumlog  he  had  cvllected  Moodjr  v.  Mabarln,  4  N.  H.  S96 ;  IJonald- 
the  money,  and  requested  him  to  aend  it  loa  e.  Benton,  4  Dev.  &  BM.  4K.  And 
to  him  by  mail.  At  that  time  tbe  iheriff  a  legal  tender  cannot  be  made  in  cop- 
had  not  received  the  money,  bat  collect'  per  cent*  nnder  the  ConMitntion  of  the 
iDg  it  several  nioiiths  afterwarda,  aent  it  United  Statea,  H'Claiin  v.  Neabit,  S 
by  mail   to  the    plaintiEE'a   attorney,  to  Kott  &  M'C.  519. 

whom,  however,  it  waa  never  delivered,  |A}  United   Statet   Bank  r.   Bank   of 

]t  wai  laid,  that  the  eherilf  wa>  liable  to  Georgia,  10  WhaaL  333 ;  Markla  v.  Hat- 

the   cre<litor,   and   tbat   the   money   waa  field,  3  Johns.  ISS ;  Thumai  r.  Todd,  6 

aeat  at  his  own  risk.    Otherwise,  it  tbe  Hill.   940;    Hargrave    e.   DuaenheRv,  a 

money  bad  been  sent  immediately  upon  Bawks,  326 ;    Aiideraon    d.   Hawkia'a,  3 

receipt  of  tbe  attorney's  letter.     See  also  Hawka,  KB;   Pindall  v.  The   Northweat- 

JongD.  Second  Ward  Bank,  59  Wis  364;  era  Bank,  T  I,eigh,  617;  Mndd  v.  Urevea, 

Fitst  Nat.  Bank  o.  HcMaoigle.  69  Pa.  13S.  S  Marria  k  J.  368  ;  Wilson  v.  Alexander, 

When  payment  is  to  be  made  hv  letter,  3  Beam.   393 ;   Eagle  Bank  t>.  Bmlth,  9 

care  ahoaid  be  taken  that  the  letter  is  Conn.  TI ;  Yotmg  u.  Adami,  6  Maa*.  181; 

properly  directed,  or  it  will  not  discharge  Sims  v.  Clarke,  II  111,  137  ;  Ramadale  o. 

the  debtor.    I'hns,  in  Walter  v.  Havnea,  Uorton,  3  Barr,  330;  Keene  e.  Thomp- 

Ryan  &  M.  149,  a  letter  was  pat  into  the  son,  4  Gill  &  J-  463.     See  also  ante,  vol.1, 

oince  directed  to  "  Mi.  Haynes,  Bristol."  p.  *964.    Bat  soch  forged  notes  (and  tbe 

and  tbia  waa  lield  to  be  insofHcient.    See  sample  applies  to  forged  coin)  must  be  re- 

alio  Gonlun  v.  Strange,  1  Eich.  477.   So  tamed   bv  the   nceiver  in   a  reasonable 

in  the  caseof  Hawkinsr.  Rntt,Feake,IS6,  time,  or  he  mnat  bear  tbe  loos.     I'indall 

Lord  Kenvm,  ruled  that  a  person  remit-  d.  'ITie  Northwestern  Bank,  7  Leigh,  617  ; 

ting  money   bv  the  post  shonid  deliver  Siraair.  Clarke,  11  lU.  137.    But  payment 

tbe  letter  at  tbe  general  poat-ufBce.  or  at  made  to  a  bank,  bona  fide.  In  Ita  own  noiea, , 


B,  Frau,  19  Oiay,  348.  ante,  vol.  1.  p.  *364.     This  seems  to  be  on 

(s<)  Williams  u.  Carpenter,  36  Ala.  9,  the  groand  that  the  bank,  or  its  officers, 

(/)  Snoir  i'.   Perry,  9  Pick.  94S  j  Wa^  having   superior    means  of   determining 

ren  e.  Mains.  7  Johns.  476 ;  Wheeler  o.  the  genninenesa  of  their  own   hills,  are 

Enaggt,  8  Ohio,  169;  Hoyt  v.  Bymea,  S  gnilty  of  negligence  in   receiving   them 

FoinTtTB ;  TUej  «.  Coonler,  1  Cromp.  without  examinatioii.     Bot  payment  to 
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*  623  THE  LAV  or  CORTBACIS.  [PABT   n. 

true  and  genaice,  the  responsibility  of  the  solvency  of  the  bank 
would  Beem  from  some  cases  to  lest  upon  the  payee,  (if  Bat  if 
the  debtor  knew  of  the  insolvency,  and  did  not  disclose  it,  or  if 
he  might  have  known  it,  and  his  ignorance  was  the  result  of  his 
negligence,  be  certainly  is  not  discharged  by  such  payment  {j) 
And  the  majority  of  our  cases  appear  to  take  the  ground,  that 
where  bills  of  a  bank  that  has  failed  are  paid  and  received  in 
ignorance  of  such  failure,  the  loss  falls  on  the  party  paying; 
putting  such  bills  on  the  same  tooting  as  forged  bills,  and  as 
equally  a  nullity,  (k)    But  if  such  a  rule  were  adopted, 

*  623    it  would  undoubtedly  *  be  so  far  qualified,  that  where 

both  parties  were  entirely  and  equally  ignorant,  and  the 
creditors  by  receiving  and  retaining  the  bills  without  notice, 
deprived  the  debtor  of  any  remedy  or  indemnity  he  might  have, 
the  debtor  was  then  discharged.  (/) 

6.    Of  PA.niBirT  bt  Chbce. 

Payment  is  also  often  made  by  the  debtor's  check  upon  a  bank. 
A  check  is  a  draft,  and  the  law  of  bills  and  notes  is  generally 
applicable  to  it  If  given  in  the  ordinary  course  of  business,  and 
unattended  by  especial  circumstances,  it  is  not  presumed  to  be 

a  bank  by  its  own  DotM,  wtiich  hare  been  ilnied  by  ths  manner:   "Recn'ved   of 

atolen   from  anch   bank,  is  no  payment.  M.  W.  £S0,  for  which  we  are  acconnt- 

StaM  Bank  v.  Welles,  3  Pick.  394.  able,  £m,   U   Ihree   per  cent,    interest, 

(i)  Lowrev  v.  Mmretl,   S   Port,   SSO;  with  fonrteen  days'  notice."    Tlie   note* 

Bayurd    d.    ^hnuk,   1    Watts    &    S.   93;  were  sent  on  the  same  evening  by  post 

Scragga  n.  Gass,  8  Yerg.  I7.'S.    Perhaw  to  the  London  agent*  uf  the  banking  eom- 

tbeee  cases  rest  upon  the  ground  that  the  pany,  and   were  presented   on  the  next 

identical   bills  given  and   received   wete  day,  and  refused  payment.    They  wen 

received  as  payment,  per  le.  wbether  they  transTnltted  by  that  'night's  post  to  tbe 

were  good  or  bad.    PouMji.  also,  there  banking  company,  who  on  Ae  followii^ 

may  be  adiKerence  between  bills  received  day  gave  notice  of  dishonor  to  M.  W., 

in   payment  of  an  antecedent   debt   and  and  tendered  to  him  the  note«,  which  Iw 

bills  passed  in  pavmeut  at  Che  time  of  a  refnsed.      It  tnraed   out   that  the   bank 

pnrcliase.    In  the  latter  case,  perhaps,  the  which  had  bomed  the  notes  bad  stopped 

doctrine  of  cai-r.nt  emptor  applies  to  Che  payment  npon  tbe  day  when  M.  W.  made 

receiver  of  the  bills,  as  well  as  to  the  pur-  the  deposit  with  the   banking   cotnpany, 

chaser  of  die  goods.    Srd  quare.  bnt  that  neither  M,  W.  nor  Me  companr 

(j)  See    Commonwealth   v.    Scone,   4  were  Chen  aware  of  this.      It  was  Md, 

HeC.  U.  that  under  the  aboi'e  ci  re  am  stances  M.  W. 

(t)  Wainwright    u.   Webster,   tt    Vt.  conld  not  maintain  an  accion,  eicher  for 

5T6 ;   Oilman  r.  Peek,  id.  S16 ;  Togg  v.  monev  lent,  or  for  money  had  and  i«- 

Sawyei,  9  N,  H.  36S:    Frontier  Bank  v.  ceivei),  against  the  banking  companr. 
Mone,  33  Mp.  B8;  Lighcbody  b.  Ontario         (0  Thus,  where  a  hanking  com'pany 

Bank,  II  Wend.  1,  13  Wend.  101;  Hongb-  paid   notes,   on    which   tbe   nnme   of  the 

ton  ['.  Adams.  1 8  Barb,  S45.    See  also  ante,  pmidenC  bad  been  forged,  and  neglected 

vol.  i.  p.*SM,*34a,  D.  1.    In  Timmini  for  fifteen   days  to  retnrn  them,  it  wa« 

V.  Gibbins,  IS  Q.  B.  723,  14  Eng.  L.  &  hdd.   Chat   they  had   lost   their'  remedy 

Uq.  64,  H.  W,  deposited  certain  contitry  against  Che  person  from  whom  the  note* 

banknotes,  payable  !□  London,  represent-  had  been  received.     Gloucester  Baak  p. 

ing  £80  in  value,  wich  a  banking  company,  Salem  Bank,  IT  Man.  33.   See  alse  Can- 

•lul  received  the  following  memorandum,  idge  v.  Allenbf,  S  B.  &  C.  373. 
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received  as  absolute  paymeat,  evea  if  the  draver  have  funds  in 
tlie  bank.  The  holder  is  not  bound  b;  receiving  it,  but  may 
treat  it  as  a  nullity  if  he  derives  uo  benefit  from  it,  provided  he 
has  been  guilty  of  do  negligeuce  which  has  caused  an  injury  to 
the  drawer,  (m.)'  Nor  is  it  necessary,  to  preserve  the  payee's 
rights  that  it  ahould  be  presented  ou  the  day  on  which  it  is 
received,  (n)  And  if  drawn  on  a  bank  in  which  the  drawer 
*  has  no  funds,  it  need  not  be  presented  at  all  in  order  to  *  624 
sustain  an  action  upon  it(o)  The  drawing  of  such  a  check 
knowingly  is  a  fraud,  which  deprives  the  drawer  of  all  right  of 
presentation  or  demand.   ■ 

S.  Of  Patmbitt  bt  Notb. 
Fayment  is  also  often  made  by  the  debtor's  giving  his  own  nego- 
tiable promissory  note  for  the  amount.  In  Massachusetts,  such 
note  is  said  in  some  cases  to  be  an  absolute  payment  and  a  dis- 
charge of  the  debt  (j>)  It  is  said  that  this  rule  has  prevailed  in 
that  State  from  colonial  times,  and  it  rests  upon  the  danger  which 
the  promisor  would  be  under  of  being  obliged  to  pay  the  note  to  an 
innocent  indorsee,  after  he  bad  paid  the  sum  due  on  a  suit  brought 
by  his  creditor  on  the  original  contract.  But  most  of  the  cases 
in  Massachusetts  treat  it  only  as  a  presumption  of  payment,  in  the 
absence  of  circumstances  going  to  show  an  opposite  intention,  and 
this  may  now  be  considered  the  settled  rule  in  that  State,  (q)    And 

(«)  Cromwell  e.   Lovett.   t  Hall,  G6.  the  principal  debtor.     Ererett  b.  CoUine, 

The  holder  at  the   check  in  aach  a  case  3  Cainp,  519.     Se«  also'l'spley  b,  MaitenR, 

becomea  the  agent  oF  Che  drawer  to  col-  8  T.  R.  iSl;  Boltun  d.  Kichnrd,  S  T.  K. 

I«ct   the  monav.    And    ccrtainlj  if  the  136;  Brown  u.  Kewley,  3  R  &  P.  SIB. 
check  is  conditional,  as  if  it  is  stated  to         (n)  The  Merohanta  Bank  v.  Spicer.  a 

l>e  for  the  "  balance  due  "  the  creditor,  this  Wend,  443  ;  Robson  •',  Benaett,  3  Tannt. 

wodM  be  no   paymenl,  and  the  creditor  396 ;  Kickford   v.   Ridge,  2   Camp.  537 ; 

need  not  relam  it  betort  commeacinK  snit  Gongh  n.  Staats,  13  Weiid.  949.     Checks 

on  the  orrgtoftl  cause  of  action.     Hoagh  are  considered  aa  iolood  bills  of  exchange, 

F.  Ma;,  4  A.  &  p:.  9S4.     Ami  if  a  creditor  and  the  holder  mnat  use  the  same  dili- 

ie  offered  either  cash,  in  payment  of  his  gence  in  presenting  them  [ur  pajment  M 

<lebt,  or  a  check   of  the  ijebtot's  agent,  the  holder  of  snch   bill.    Marcg,  J.,  in 

and  he  prefers   the  latter,  this  does  not  Bank  u.  Spicer,  S  Wend.  443. 
diacharse  the  dehtifthecheukisnot  paid;  {o)  Franklin   i.   Vandcrpool,  I   Ball, 

althongn  sach  agent  afterwards  fails  with  78.     See  chapter  on  Hills  and  Note*. 
a  large  balance  of  the  debtor's  funds  in         |/>)  Thacher  c.  Dinsmore.  5  Mas*.  SE*9; 


'  A  check  in 
teller  mar  resort  to  his  origioal  claim,  i 
which  it  was  taken.  HodRfon  i>.  Barrett.  33  OJi'io  8t.  63;  Phillips  v.  Bollard,  98  Ga. 
396;  Marrett  r.  Bracketc,  60  Me.  934;  Blair  r.  Wilson,  38  Gratt,  165.  Where  a  check 
is  lost  by  or  frsadnleotly  obtained  from  the  creditor  and  is  paid  to  the  Sader  or  frnnda- 
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the  same  rule  is  recognized  io  Maine,  [Indiana,]  and  Vermont  (r) ' 
But  even  in  this  the  law  in  those  States  differs  from  the  rule  as 
held  in  the  courts  of  the  United  States,  and  in  the  State  courts 
generally.  There  it  is  held  that  a  negotiable  promissory  note  is 
not  payment,  unless  ciicuustances  show  that  such  was  the  intention 
of  the  parties,  (s) 

It  would  seem  to  be  clear,  both  on  principle  and  on  authority, 
that  if  one  receives  negotiable  paper  of  any  kind  in  payment  of  or 
as  security  for  a  debt,  and  by  hia  laches  destroys  or  diminishes 
the  value  of  the  paper,  be  makes  the  paper  his  own,  and  the  loss 
must  fall  upon  him.  (s«) 


».  Dpton,  10  id.  535;  M«iiee1y  d.  McGb«,  Sheahy  o.  Mandevflle,  6  Crunch,  253, 
6  Mna.  143  ;  Wood  v.  Boilwell.  13  Hck.  Wb]Ih»  v.  Agrj,  4  Mason.  336  ;  Smith  d. 
H8;  llila;  V.  Jetrett,  a  Met.  16H  ;  Dodge  Smith,  7  Foster,  34* ;  Von  Osttand  e. 
V.  Emereon.  131  Main.  4GT.  Thia  pre-  Re«d,  1  Wend.  4S4  ;  Bardick  r.  Green,  15 
mmption  it  bnt  prima  Jhc'ii,  and  may  b«  Johoa,  S4T  ;  Hughea  v.  Wheeler,  8  Cowea, 
rabntted  bj  proof  at  a  diSereat  intent.  77 ;  Booth  i>.  Smith.  3  Wend.  66 ;  Bill  o. 
Bntta  c.  Deao,  3  Met.  76.  And  the  fact  Porter,  9  Cunn.  !3;  Davidsoa  v.  Bridge- 
that  taking  such   note  aa  payment  would  port,  8  Conn.   473 ;  Elliott  n.  Kleeper,  S 

, — ,..  .,. ._  ._,_,__  ,.  _,  _  __,_ Jj   u   5JJ.  i-riibie  E.  Urned.  31   Wend. 

,  __,      .     .  450;  St,  Johno.  Pnrdy,  1  Sandf.  9;  Haw- 

lity  for  the   payment,  htie  a  itrong  tea-  ley  d.  Pooce.  19  Wend.  S16 ;  Cole  r.  Sach- 

deacr  to  show   that  the   note  wm  not  ett,  1  Hill,  516;  Waydell  e.  Luer.  5  Hill, 

intended  u  psyment.     Cortifi  d.  Hubbard,  448  ;    Van    Epa  f.  Dtllave,  6  Barb.  244  ; 

e  Met.  398 ;  Parhani,   &c.   Co    v.  Bnjck,  Pratt  v.  Foote,  A  Seld.  4*63 ;  Cummerdid 

113  HaM.  194.     See   Ely  i7.  Jamei,  133  Bank  n.   Bobo,   9  Kii^h.  31;    Mooring  n. 

Maa».  3G ;  Lovelt  i;.  WiUlanii,  I3S  Man.  Mobile  H.  D.  t  M.  I.  Co.  37  Ala.  254. 

439,  Re  Clap,  3  I.,owell,  336,  230.    And  For  the  EnEliih  law  upon  thia  puint  see 

see  Thurrton  v.  Blanchard,  33  Hick.  18;  Crowe  n.  Cby.  9  Lxch.  604,  35  Enz-  I- 

Melledge  v.    Boston    Iron    Company,   S  &  Eq.  454;  Maxwell  v.  iWre.  8  K&re, 

Cash.  153  ;  Appleton  b.  Parker.  15  GrKy,  P.  C.  3G3,  36  Eng.  I..  &  Eq.  56  ;  Sevmonr 

173;  Palmer  I'.  Elliut,  1  Clifford,  63.  p.  Darrow,  31  Vt.  193.     See  alio  Carrie  «. 

(r)   Vamer  r.  Nobleborongh,  3  Greenl.  Hisa,  L.  R.  10  Ex.  153.  1G3;    Keay  v.  Fen- 

ISl,  and  note  a;  Desfatlillas   c.  UatiU,  wick,  1  C.  P.  D.  745;  May  r.  Qamble.  U 

8  Greenl.  998;  New^l  d.  Husiay,  18  Me.  Kla.467;  Kawlingn  i-.  Rr>bMiD.  70  Ga.  595; 

349;    ItaneoT    r.    Warren,    34   Me.   394;  Belleville  Bank  i'.  Buruman,  134  lU.  300 ; 

Fowler  r.  Ludwir,  id.  45S ;  Shamway  c.  Edwards  c.  Truloi-k.  3*  la.  344 ;  Sliepard 

Reed,  id.  960;  Gilmore  D.  Biusey,  3  Fairf.  v.  Allen,   16  Kan.  183;  Breitung  c.  Ijn- 

418 ;  Coiiiatock   e.  Smith,   33    Me.    303;  duier,  37   Mich.  317;  Brown  r.  Dunckel, 

Gooding  0.  MornD.3T  Me.419;  Mehaa  v.  46  Mich.  39;   WadUngton  v   Cuven,  5) 

Thomiwon,  71  Me.  493;  Tea]  n.SpauKler.  Min.  631  ;  Leabo  n.  Guode,  67  Mo.  136; 

73lDd.  380.     Bat  this  mie  never  applies  Chamberlia   o.   Perkins,  55   N.   H.  337; 

to  notes  not  nrgariabtt.    Tmlltee^  &c.  e.  Jagger  Iron  Co.  v.  ^Valker,  76  N.  V.  531  : 

Kendrieb,  3  Fairf.  381  ;  Edmond  c.  Cald-  Mclntyre  o.  Keaaedy,  29  Pa.  448;  Wil- 

well,  IS  Me.  340:   Wait  v.   Brewster,  31  bnr  e.  Jernegan,  II  It.  I.   113;   Anltman 

Vt.  516.     It  is  likewise  A^/ii,  in  Uixon  v.  d.  HetberingtoD,  43   Wis.  633.     See  pott, 

Dixon  «f  ai.  31   Vt.  450,  as  well  settled,  p.  683. 

that  B  note  received  in  payment  of  a  pre-  [it)  Peacock  d.  Porsell.  14  C.  B.  (h.  b.) 

existing  debt  is  received  and  held  apon  798;  (^rtis  Htg,  Co.  c  Dotg^las,  79  Tex. 

valid  and  valuable  consideration.  167  ;  Carroll  e.  Sweet,  138  N.  Y.  19. 

(i)  Peter    t>.    Beverly,  10    Pet.    967  ( 

1  Bat  in  MsMarhasetts  and  Maine  at  lewt  a  check  or  nnacrepted  bill  presump- 
tively operates  only  si  conditional  payment    Weddlgen  u.  Boston  Co.  100  Mass.  439 ; 

Harrett  v.  Brackett,  60  Me.  524  j  Strang  v.  Hirst,  61  Me.  9, 
788 
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FaTment  may  be  made  hj  an  aTrangement,  wbereby  a  credit  ib 
given  or  fnnds  supplied  by  a  third  party  to  the  creditor,  at  the 
instance  of  the  debtor.  But  such  an  arrangement  must  be  carried 
into  actual  effect  to  have  all  the  force  of  payment ;  and,  in  gene- 
ral, it  may  be  compared  with  the  delegation  of  the  civil  law. 
Thus,  where  a  debtor  directed  his  bankers  to  place  to  the  credit  of 
the  creditor,  who  was  also  a  customer  of  the  bankers,  such  a  sum 
as  would  be  equal  to  a  bill  at  one  month,  and  the  hankers  agreed 
ao  to  do,  and  so  said  to  the  creditor  who  assented  to  the  arrange- 
ment, and  the  bankers  became  bankrupt  before  the  day  on  which 
the  credit  was  to  be  given,  this  was  held  to  be  no  payment,  and  the 
creditor  was  permitted  to  maintain  an  action  against  the  original 
debtor  on  the  original  liability,  (t)  It  would  doubtless  have  been 
otherwise  had  there  been  a  remittance  or  actual  transfer  on  account 
of  the  debt ;  for  it  seems  to  be  settled,  that  the  actual  transfer 
of  the  amount  of  the  debt  in  a  banker's  books,  from  the  debtor 
to  the  creditor,  with  the  knowledge  and  assent  of  both,  is 
eqnivalent  to  payment  (w)  Where  •  bankers  receive  funds  "  626 
from  a  debtor,  to  be  by  them  transmitted  through  their  for^ 
eign  correspondents  to  a  foreign  creditor,  it  seems  that  the  bank- 
ers are  not  liable  if  they  pass  it  to  the  credit  of  their  foreign 
correspondents,  and  give  notice  to  them  to  pay  it  over  to  the  cred- 
itor, and  afterwards  accept  bills  drawn  on  them  by  the  foreign 
correspondents,  although  the  foreign  correspondents  become  bank- 
rupts before  the  notice  reaches  them,  and  do  not  transmit  the 
money  to  the  creditors,  (v)  The  rule  seems  to  rest  on  the  fact 
that  the  bankers  had  done  all  that  was  to  be  expected  of  them,  and 
ail  that  they  had  undertaken  to  do. 

(l)  Fedderc.  Watt,  Pnnke,  Ad.  CaB.4I.  f ot  a  now  trial.    Bttt.C.  J,  uid  :    "The 

(u)   Eylea  v  Elli*.  4  Bidk.  IIS.     ThU  teamed   Berjeant  WM  rieht  in   oteBTniiig 

wu  an  iction  of  covenant  fur  rent  due  this  a  jjayment.    The  plaintiff  had  made 

from  the  defendant  to  the  plniotitf.     At  the  MRidBtuiie  bankers  hUaeents,  and  hnd 

the  trial  before  Oiialnu},  Seijt.,  it  appeared  anihoriied  them  t«  receive  the  money  due, 

that  the  plaintiff,  in  Octuber,  authoriied  from  the  defendant.     Was  it  then  paid,  or 

the    defendant    to  pay  in,  at   a   oertain  was  tbat  done  which  was  eqaiTalenl   to 

hanker's,  the  amonnt  dne.      Owin^  to  a  parmeat  ^    At  first,  not ;   bnt  on  the  8th 

mistake  it  was  not  then  paid;    but   the  n  sum  was  actually  placed  to  the  plaintiff's 

defendant  who  kept  an  account  with   the  account;  and  though  no  money  was  trana- 

aame  baahera,  trausfenrd  the  snm  tu  the  ferred  in  specie,  that  wEU>  an  acknowladg- 

K'  intiS's  credit  on   Friday,  the  »th  of  mcot   from   the   bankers  that    they   had 

cember.    The  plaintiff,  being  at  a  dia-  received  the    amonnt  from    Ellis.     The 

taoce,  did  not  receive  notice  of  this  trans-  plaintiff  might  then  have  drawn  for  it,  and 

fer  till  the  Sunday  following,  and  on  the  the  bankeni  conld  not  have  refused  his 

SatDidaj  the  bankers  failed.    The  learned  draft."    i^  also  Bodenham  b.  Purchas,  3 

seijeant  thought  that  this    transfer  am-  B.  &  Aid.  39,  and  onM,  vol.  i  pp.  alT-sao 


ounted,  under  the  circunmtances,  to  pay-    See  Rewes^n.  Hangom,  10  Grav,  336. 

",vin,  9  / 

739 


And  this  raliag  was  sustainedby         (r)  M'Carthy  c.  Calvin,  9  A.!  &  E.  6 
the  Court  of  Common  Pleas,  on  a  motion 
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Payment  is  sometimes  made  to  a  third  party,  to  hold  antil  some 
question  be  determined,  or  some  right  ascertained.'  The  third 
party  is  then  a  stake-holder,  and  questions  have  arisen  as  to  his 
right  and  duties,  aud  as  to  the  rights  of  the  several  parties  claim- 
ing the  money.  If  it  be  deposited  with  him  to  abide  the  result  of 
a  wager,  it  seems  to  be  the  law  in  England,  or  to  have  been  so 
before  the  recent  statute  of  8  &  9  Vict,  that  where  the  wager  is 
legal,  neither  party  to  it  can  claim  the  money  until  the  wager  is 
determined;   and   then   he   is   hound   to  pay   it  to  the   winning 

party,  (w)  That  is,  neither  party  can  rescind  the  agree- 
•627    ment  ;•  although  Lord  Ellenhorough  said  otherwise,  in  one 

case,  {x)  If  the  wager  be  illegal,  either  party  may  claim 
the  money.  If  the  loser  claim  money  he  has  deposited  on  an 
illegal  wE^er,  and  claim  it  even  after  the  wager  is  decided  against 

(k>]  BTandon  v.  Hibbert.  4  Camp.  37.  fendant  Dot  to  pay  orer  the  nioiKr.  Tbb 
There  the  plaintifE  laid  a  wager  nith  a  action  was  broaght  to  recover  back  the 
batcher  that  another  butchet  would  sell  depoeit  of  eiehty  KnioeaK.  on  the  groand 
him  meat  at  a  certain  price.  The  vrn^r  Chat  it  was  a  bnbble  bet.  But  per  (j'lM*, 
was  accepted,  and  the  money  placed  in  C.  3. :  "  I  think  the  action  caanut  be 
the  defendant's  hands,  and  Che  decision  maialained.  There  is  notbinff  illegal  in 
of  the  question  was  left  Ui  him,  and  he  the  wager.  Nor  can  it  be  Mid  that  the 
decided  againet  the  plaintiff,  who  then  point  was  certain  as  to  one  partr,  and 
hronght  this  action  to  recover  his  de-  contingent  as  to  the  other.  The  pldntilf 
posit;  bat  Dampier,  J.,  was  of  opinion  lelied  upon  his  own  obserration,  I'orter 
that  the  action  could  not  be  maintaiued,  npon  the  information  he  bad  receired. 
and  directed  a  nonsuit.  In  Bland  v.  'iJie  former  waa  the  more  confident  of  the 
Collett,  id.  157,  the  ptaiotiS,  in  the  pros-  two;  and  either  might  have  tamed  oat  to 
ence  of  the  defendant  and  one  Porter,  have  been  mistaken." 
boasted  of  having  converrad  with  Lord  {t)  Eltham  n.  Kingsman,  I  B.  &  Aid. 
Kensineton.  Fotier  asserted  that  the  6^3,  This  wait  an  action  against  a  sCak»- 
plaintiFF  bad  never  spoken  to  Lord  Ken-  holder  Co  recover  back  a  wafer.  Lord 
sington  in  his  life.  A  bet  was  talked  of  EtfeRborougk  said  ■  '*  1  think  ther«  ia  do 
Upon  the  subject,  but  none  was  then  laid,  distinction  between  the  situation  of  an 
Next  morning  the  parties  again  met,  arbitrator  and  that  of  the  present  defend- 
when  Porter  asked,  "  What  will  yua  now  ant ;  for  he  is  to  decide  who  is  the  winner 
lay  that  yoa  conversed  with  Lord  Ken-  and  who  is  the  loser  of  the  wager,  and 
sington?  The  plaiutilT  answered,  "  8U  what  is  to  be  done  with  the  stake  depoa- 
guiueaa  to  10,"  'I'he  money  was  accord'  ited  in  his  hands.  Now  an  arbitrator's 
inf;ly  deposited  in  the  hands  of  the  delen-  authority  before  be  has  made  his  award 
daut,  at  a  stake-holder.  Upon  which  is  rlearly  con □  term andable ;  and  here,  b»- 
I'orter  exclaimed,  "  Now  I  have  you :  I  fore  there  has  been  a  decision,  the  fmitj 
havfl  made  inquiries,  and  the  person  you  has  countermanded  the  authority  of  the 
conversed  with  was  Lord  Kingston,  not  stake  holder,"  Thin  position,  however, 
Lord  Kensington."  The  plaintiff  owned  waa  strongly  doubled  in  the  anhseqiMol 
his  mistake ;  but  said  he  had  been  im-  case  of  Maryatt  B  Brodeiick,  3  U.  A  W. 
posed  upon,  anil  gave  notice  to  the  d»-  369. 


'  -Ai  to  the  distinction  between  "beta  or  wagtn,"  and  "pntsea,  priiea,  or  m 
minms,"  and  the  driving  of  bur^s  for  either,  see  Aliord  c  Smith.  63  Ind.  bS;  Delier 
r.  I'lymouth,  &c.  Soc  57  In  4SI  i    Harris  v.  White,  81  N.  T.  531.    CI.  Bionsoti,  *c. 

Assoc.  B.  Ramsdell,  S4  Mich  441. 
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him,  but  before  it  is  actually  paid  over,  the  Btake-holder  is  bound 
to  return  it  to  him.  (y)'  But  although  the  wager  be  illegal,  if 
the  stake-holder  has  paid  it  over  to  the  winner,  before  notice  or 
demand  against  him  by  the  loser,  he  is  exonerated  {z)  But  in 
New  York  it  has  been  held,  under  a  statute  giving  the  losing 
party  a  right  of  action  against  the  stake-holder  for  the  stake, 
"  whether  the  same  shall  have  been  paid  over  by  such  stake- 
holder or  not,  and  whether  any  such  wager  be  lost  or  not,"  that 
the  stake-holder  was  liable  to  the  losing  party  although 
he  bad  paid  over  the  stake  by  his  directiona  (a)  But  *  in  *  628 
such  a  case  he  must  declare  on  the  statute  and  cannot 
recover  at  common  law,  (6)  and  though  he  has  deposited  the 
money  of  others  as  well  as  his  own,  he  can  only  recover  against 
the  stake-bolder  the  portion  belonging  to  himself,  (c)  When  the 
event  has  been  determined,  it  is  said  that  the  winner  may  bring 
an  action  for  the  money  against  the  stake-bolder,  without  giving 
him  notice  of  the  happening  of  the  event  (cf) 

The  Statute  8  &  9  Vict  ch.  109,  §  18,  makes  all  wagers,  or  con- 
tracts or  agreements  by  the  way  of  gaming  or  wagering,  null  and 

(v)  Cotton  D   Thnrlimd,  5  T.  R.  405 1  wftgera  decided  in  the  testalor'g  liretima 

Snuth  V.  Bickmore,  4  Taunt.  474 1    Bale  could  not  be  allowed  amainst  the  enale; 

V  Cartwriglit,  7  Price,  S40;    Haatelow  o.  but  that  those  made  in  respect  of  wiieers 

Jackson,  8  B.  &  C.  iil ;   Hodson  v.  Ter-  not    >o    decided    were   guwl    pavments, 

rill,  1  Cromp.  &  M.  797  i   Martin  b.  Hew-  tbose  undecided  wagera  ^ing  illegal  coa- 

toa,  10  Eiich.  737.  29  Eng  L.  &  Eq.  424,  ttacla    whicb    either   parly   might    deter- 

la  Hauniug  v  Pnicell.  7  De  O.,  .M.  &  G.  mine,  and  whicli  she  bv  payinc  mnat  Im 

55.  31  Eag.  L.  &.  Eq.  45^  a  testator  be-  taken    to  have  determined.    Held,  also 

fore    hii    death    bad   received   sums    of  that  the  testatrix  was  not  to  be  charged 

nrnaey,  which  he  held  as  stake-holder  for  with  the  £6,000  in  the  hands  ol  the  slake- 

others,  to  abide  the  result  of  races,  upon  holders  upon  the  bets  made  by  the  testa- 

the  evcDt  of  whicb  bels  had  been  made  tor,  becaujre  it,  havine  besa  paid  iuto  the 

bv  other  persons     The  testator  had  also  hands  of  the  stake- holders,  was  not  nt 

placed  about  .£6,000  in  the  haoda  of  other  any  subaequeut  moment  of  his  existence 

piuties,  which  by  tbem  haJ  been  depos-  in  tiis  power  uf  posaessiun,  he  iieier  liav- 

il«d  In  ft  bank,  to  abide  the  result  of  a  bet  iag  elected  to  withdraw  from  (he  bet. 
made  by   hiinself.  (but  which   failed   by         (i)  Perkins  v.   Katou,  3   N.   tl    1K9; 

bis  death),     lu  the  administration  of  the  Howsen  v.  Hancock,  8  T.  R  575;  M'Cul- 

estate  the  admmistiatrix  had  paid  iI2,349  litm  v  Guarley,  S  Johns  147,  LivingMon 

to  persons  who  had  paid  these  snms  to  d  Wootan,  I  Nott  &  McC.  173. 
the   testator:   the  fact   being,   that  part         (a)  Kuckman  d.  Pitcher,  1  Comst.  393. 

of   the  money  was  in   respect  of  wagers  And  see  Sntphin  c.  Ctaier,  I  Vroom.  S57. 
whicb  were  decided  before  the  testator's         (b)  See  Morgan  r.  Groff,  4  Barb  5iS  ; 

death,  and    part  in  respect  of   bets  not  Like  o.  Thompsoa,  9  Bard  31J, 
decided  at  that  time.    Nothing  had  been  |c)  Ruckman   v    Pitcher,  20  N.  Y.  (6 

done  as  to  the  £6,000  in  the  lunJs  of  the  Smith)  9. 

Wake-holders.     Htld,  that  the   paymenU         {d)  UaocaQ  v.  Cafe,  2  M.  &  W.  !44. 
made  by  the  testatrix  in  respect  of  the 

>  If  a  stake-holder  in  a  presidential  election  bet  pays  over  the  money  after  forbid- 
den so  to  do,  an  action  will  lie  against  him  for  the  money,  and  it  is  immaterial  that 
the  reason  for  forbidding  payment  was  that  a  qnestion  arose  whether  tlie  wa^er  was 

Ell  an  end  to  by  the  death  of  the  presidential  candidate  after  the  election.    ITiaber  t» 
idreth,  117  Mass.  55S.  —  K. 
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void,  sad  provides  that  do  suit  shall  be  maintained  for  the  recoveiy 
of  anything  deposited  to  abide  the  event  of  any  wager.^  Many  of 
the  courts  of  this  country  have  viewed  wagers  as  entitled  to  no 
favor, (e)  but  where  they  are  in  any  degree  legal  contracts,  they 
would  doubtless  be  governed  by  the  rules  above  stated. 

An  auctioneer  is  often  made  a  stake-holder ;  aud  where  he 
receives  a  deposit  from  a  purchaser,  to  be  paid  over  to  the  seller, 
if  a  good  title  to  the  property  be  made  out,  and  in  default  thereof 
to  be  returned  to  the  purchaser,  he  cannot  return  it  to  the  pur- 
chaser on  his  demand,  without  such  default.  But  on  default,  or  a 
rescinding  or  abandonment  of  the  contract,  the  auctioneer  is  bound 
to  return  it  to  the  purchaser  on  his  demand  ;  and  if  jbe  have  paid 
it  to  the  owner  of  the  property,  he  has  done  so  in  his  own  wrong, 
and  must  refund  it  to  the  depositor  (/)  If  one  deposits  money 
in  the  hands  of  a  stake-holder,  to  be  paid  to  a  creditor  when  hia 
claim  against  the  depositor  shall  be  ascertained,  and  the  stake- 
holder pays  this  money  to  the  creditor  on  his  giving  an  indemnity, 
before  the  claim  is  ascertained,  without  the  assent  of  the  depositor. 
It  is  said  that  such  depositor  may  maintain  an  action  against  the 
8take-ho1der  for  money  had  and  received,  without  any  refer* 

*  629  ence  to  the  demand  •  of  the  creditor.  (^)    But  if  the  check 

of  the  depositor  be  given  to  the  stake-holder,  the  mere  fact 
that  he  cashes  it  and  holds  the  money  is  not  such  wrong-doing  as 

(;)  Perkins  e.   Enton,  3  N.  H.   IS!;  tioneer  yraa  entitled  to  the  whole  of  his 

Bnnu  V.  Kicker,  4  Johna.  426:  MrAlliMer  demaoil  or  uuC.    The  defenduiC   haviof* 

E.  Hoffman,  16  S,  &  K.  147 ,  McAlli^teT  v.  paid  over  the  smoant  lo  depoaiieil  to  the 

Gallalier,  3  Pa.  463;  Wheeler  D  Spencer,  aitctioneer  on    receiving    hiit  indemnitv 

15  Conn  2B.  withoat  the  knowleilKK  or  concnrreoce  of 

(/J  Edvr&nis   b.    Hodding,   S   TBanC  the  plaiulitT.  it  was  Mil,  that  the  latter 

S15.     Id  Duncan  d.  Cafe.  S  M.  &  W  244,  wu  entitled  to  recover  it  bark  in  an  avtiun 

the  plaintiff.  Iiavin)(  deposited  a  Bum  with  for  money  had  and  re<^ived     And,  per 

the  auctioneer,    until    a  good    title    vrai  Burraagh,J.,"'Vhe  mini  iu  qneatiun  WM 

made  out,   was  allowed  to  recover   the  depoaited  b;  the  plaintiff  with  the  defen- 

depu«it  without  notice  to  the  auctioneer  dant   for  an  exprew  pnrpow,  it  shoalil, 

that  the  contract  had  been  rescinded  by  therefore,  have    remained    in    bin    hands 

the  parties      And  see.  to  the  sanie  effect,  niitil  it  was  aacertained  to  what  remuner- 

Gray  ti  Gntteridge,  1  Mac.  &  K.  614.  ation  I.Angdon  was  entitled  for  selling  the 

([))  CowliuK  ''.  Beachuni.  7  J  B.  estate  in  question.  The  pavment  of  it  by 
Moi'>re,465,  lo  this  case  the  pleintilT  had  him  to  I.,anedon,  on  hix  indeninitT.  was  a 
employed  one  l.auitdoii.  on  auctioneer,  wronfrfol  act,  and  a  breach  of  the  trust 
to  sell  an  estate,  and  disputed  the  num  reposed  in  the  defendant  hr  the  plwntiff, 
i:hart;ed  by  him  for  his  expenses  where-  and  for  which  the  sam  in'  question  waa 
upon  it  waaagreeil  that  the  amount  should  deposited  in  hia  hands,  and  whii-h  he  can- 
lie  deposited  with  the  defendant,  until  it  not  now  possihly  comply  with,  in  codbs- 
■huDld  be  aacertaioed  whether  the  anc-  quence  of  his  own  act.' 

'  Hampden  v.  Walsh.  1  Q.  E  I).  1S9,  decided,  on  the  authority  of  Vamev  r.  Hick- 
man,  S  C.  B.  271 ;  Martin  u.  Uewson,  10  Exch.  737  ;  and  Graham  i>  Thompson.  I.  R. 
2  C.  L.  64,  that  the  St.  8  4  9  Vict,  c.  109,  5  18,  did  not  apply  to  the  rei'overy  by  a 
depoBitur  of  a  sum  so  depunited  iC  demanded  by  him  before  it  was  paidoTer.  See  alio 
Trimble  d.  Hill,  5  App.  Caa.  342.  —  K. 
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makea  him  liftble  to  be  sued  for  the  amount  (A)  A  stake-holder 
who  cashes  a  check  left  with  him,  if  the  parties  agree  to  regard  it 
as  mone;,  is  guilty  of  a  breach  of  duty,  (t) 

9.  Of  Apfhofbiaiion  of  Fatmsitts. 

There  are  many  cases  relating  to  the  appropriation  of  a  payment, 
where  the  creditor  has  distinct  accounts  against  the  debtor  In 
Cremer  v.  Higglnson,  {j)  Mr.  Justice  Story  lays  down  with  much 
precision  the  general  rules  governing  these  cases  First,  a  debtor 
who  owes  his  creditor  money  on  distinct  accounts,  may  direct  his 
payments  to  be  applied  to  either,  as  he  pleases.'  Second,  if  the 
debtor  makes  no  appropriation,  the  creditor  may  apply  the  money 
as  he  pleases,  (i)  Third,  if  neither  party  makes  a  specific  appro- 
priation of  the  money,  the  law  will  appropriate  it  aa  the  justice 
and  equity  of  the  case  may  require.'  These  rules  seem  to  apply, 
although  one  of  the  debts  be  due  on  specialty  and  the  other 
OD  simple  contract.  (/}'     If  one  owe  money  in  respect  *  of   *  630 

(I)  WUkiDMm  0.  GoMioj,  >  A.  4  E.  75  K  Y.   461 ;  Davis,  &e.  Co.  v  BucUe*. 

S3S  8»  III   S3;;  Coxwell   v.   De  Vaugtm,  bi 

(!)  Wilkiuim  r.  Godehor,  9  A.  &  E.  G>.  643. 
Ufi  10  Braifer  n   Brjaat,  i  Dowl.  T.   C. 

(  j)  1  Mbkd,  338     Aod  aee  FranUiD  477  ,  Chitty  b.  N&inli,  id   511 ;  Mnyor,  &c 

Baali  r.   Hooper.  36  Me.  32Si  Frazier  v.  of  Alexandria  r.  Paltea,  4  Craiicli   317. 

LanBban,  71  Hd   131 :  SmolleT  v.  Uoion  Peters  d.  Aadenafi,  h  TsodL.  596:  Hamil- 

Canal  Co,  37  Pa.  6B;  Beauatt  v.  Autdu,  tou  e.  Beoburv,  2   Hajw.  3S5;   Hargrovei 

SI  M.  Y.  308.  V.  Cooke,  IS  Ga.  aai  :  Pierce,  Clark,  Jb  Co. 

(£)  Blackmail  a.  Leooanl,  15  I«  An.  v.  Knight,  31  Vt  TO! ;  Ueinti  i>.  Cabn,  S9 

59;  ComniaDWealth  Bank  f'.    Mecbaairg'  III.  3(M.     AqJ    nee  PeuDi'packu   B.  Vm- 

Bank,  94  U.S.  437,439,  Banting  u.  Tifft,  borgei,  SS  Pa  493. 


>  Lee  D.  Earlj,  44  Md.  SO ;  ChampenoiB  r.  Fort.  45  Mini.  355 ;  LevrRtein  n.  Whit- 
man, 59  Ala  345  j  TinlliiiKer  o.  Kofoetl,  7  Dreg.  a^S.  But  one  who  a>i'  part  coniider- 
•tioR  of  a  conveyance  has  agreed  tu  discharge  a  mortgage  and  has  made  paymenU  (u 
the  mortgagM,  muat  be  deemed  Co  have  mode  the  paymeuta  on  the  murtsage.  and 
cannot  convert  them  into  the  nmaideratiou  fur  a  transfer  of  the  mortgage  debt  which 
ha  has  indnceil  the  mortgagee  to  make.    Bumham  b  Dorr,  72  Me.  I9S  —  K. 

'  Where  a  iiote  wan  g\\tu  which  both  covered  a  debt  secnred  by  a  mortgage  and 
certain  prior  anaecured  debta.  payments  made  generally  on  the  Dote  must  be  applied 
pro  rtila  tu  the  secured  and  nnaecured  [ndebtedaeiw  Shelden  c.  Bennett,  H  Mich.  634. 
And  where  several  debt*  were  secured  by  a  mortgage,  and  an  indorsed  piomisaory  not« 
wan  given  in  exteniiioD  uf  one  of  them  at  it«  maturity,  the  mortgagor  is  not  bound  to 
appiv  to  the  debt  secured  by  the  note  the  proceeds  of  a  foreclosure  sale,  they  being  Ism 
than'tbe  entire  xum  secured.  Wast  Coal  Co.  s,  Kilderhouse,  87  N.  Y  430.  See  alpo 
Murdockn.  Clarke.  88  Cal.  384;  Northern  Nat  Bank  v.  Lewis  78  Wis  475.  When 
the  holder  of  a  note  is  a  hank  at  which  the  maker  has  h 


after  maturity  deponil*  a  sum  snfllcieDt  to  cover  it.  but  gives  no  direction  tu  ap])ly  it 
in  payment,  this  in  not  payment,  nor  does  the  bank  discharge  the  indorsees  bv  tailing 
to  BO  apply  it.  Newhurgh  Bank  v  Smith,  66  N,  Y.  ST  1.  Where  the  defence  to  a  note 
was  payment  bv  a  joint  maker,  the  entry  of  a  credit  on  a  Mparate  accimnt  of  the 
JiMDt-maker  with  the  plaintiff  is  inadmissible  tu  prove  that  the  payment  was  applied  to 
tbeacconnt  and  not  to  the  note.    Crug  c.  Miller,  103  111.  6as  —  K 

'  Funds  arising  from  a  security  for  a  particnlai  debt  should  be  ;^iplie<l  in  its  satis- 
faction.   Sanders  v  Knox,  57  Ala.  80 — K. 
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a  debt  contracted  by  his  wife  before  marriage,  and  also  a  debt 
of  his  own,  and  pay  money  generally,  the  creditor  may  apply 
the  payment  to  either  demand,  (m)  And  if  one  of  the  debts  be 
barred  by  the  statute  of  limitations,  and  the  other  not,  and  the 
money  be  paid  generally,  the  creditor  may  apply  the  payment  to 
the  debt  that  is  barred ;  (n) '  but,  by  the  weight  of  authority,  he 
may  not  make  use  of  this  payment  to  revive  the  debt,  and  remove 
the  bar  of  the  statute,  (o) 

It  is  not  necessary  that  the  appropriation  of  the  payment  should 
be  made  by  an  express  declaration  of  the  debtor ;  for  if  his  ioten- 
tioQ  and  purpose  can  be  clearly  gathered  from  the  circumstances 
of  the  case,  the  creditor  is  bound  by  it.  {p)^    If  the  debtor,  at  the 

{n)  Goddard  B.  Cox,  3  Stn.  1191.     lu  Watt  n.  Hoch,  35  Pa.  411  ;  Beck  e.  Hua, 

thin  caw  the  defendant  wu  iDdebted  to  31  Mu,  App.  180.     But  if  a  creditor   has 

the  plaintiff  un  account  of  debt!  contracted  leveral  claiins,  some  of  which  are  illegal. 

by  his  wife  dan  toia,  and  also  ou  accoant  and  so  not  by  law  iccuverahle,  be  ouukh 

of  debts  contracted  by  binuelf.      Hig  wife  appronriBle   a   general   payment   to  iDGb 

wan  aiao  indebted  to  the  plaintiff,  as  exe-  iliegw  eltumii.      Caldwell   n.  Wentwotth, 

cutrix.     The  defendant  made  paytn^ntu  to  14  N.  H.  431 ;  WriKht  i>.  Idinft,  3  B.  &  C. 

the  plaintiff  on  account  generally,  without  IBS;  Arnold  n.  The  Mayor,  &c.  of  ["oole, 

directingwhatdebtitbey  should  be  applied  4  Man.  &  G.  860,  Ei  /larle  KaodleaoD,  1 

to.     IJtld.  that  ihe  plaintiff  might  eiei-t  Deacon  &  Ch  534.     Bat  aee,  canlra,  Fhil- 

wbether  to  apply   the  paymenu   to  dis-  pott  u.  Jones,  3  A.  1  E.  41 ;  Craiciuhauka 

charge  the  dcbtd  contracted  by  his  wife  u.  Koee,  1  Moody  &  R.  100 ,  TreadweU  *. 

diim  loln,  but  could  not  apply  them  to  dis-  Moore,  34  Me.  112i  I'ickett  i-.  Merchants' 

charge  the  debts  doe  from   the  wife  aa  Bank,  3!  Ark.  346;  fhiltips  v  Muaee.  65 

enecntrix.  He,  TO;  McCaosland  r.  Kalstuu,  13  Ner. 

(n)  Millie.  Fowkes.  5  Bing:  N.  C.  455.  195;   Danbar  r    Garritj,  58  N.   H.  &;5; 

In  this  case   Tindal,  C.  J.,  said     "The  Scorer  v.  Haskell,  50  Vt.  341. 
civil  law,  it  is  said,  applies  the  paynient  to         (o)  Mills  u.  Fowkes.  5  Bin|{.  N.  C.  45S ; 

the  more  burdensome  of  two  debts,  where  Nash  r.  Hodgson,  G  De  G.,  H.  &  G  474, 

one  is  more  burdeosome  than  the  other  [  31  F.ng.  L.  &  £4.  5^5 ;    Pood  d.  Williams, 

but  I  do  not  thiuk  that  eocb  is  the  mle  of  1   Gi«r,  630.       But   the  case  of  Aver   r. 

DUr  law.     According  to  the  law  of  Eng-  Hawkint,  19  VL  36,  shuwx  that  a  creditor 

land,  (he  debtor  may.  in  the  first  instauce,  having  leeeral  notes    against    hia  debtor, 

appropriate  the  payment ;  uiailur  in  mo-  all  of  which  are  barred  by  the  ttatnte  of 

dam  toli-enlit ;    if   he  omit  to  do  so.  the  limitations,   nuy   apprupnate    a    geitenJ 

creditor   may   make   the   appropriation  ;  payment  of  such  debtor  to  any  av  of  tb« 

rtdpilar    In    moduai    reeipienlii;     bnt   if  notes,  even  the  laif>;est,  and  revire  that 

neither  make  any  appropriation,  the  law  particular  note,  but  he  cannot  iliUrsbalt 

apprupriatee  the  pavment  to  the  earlier  such  general  pavment  apon  all  his  daima 

debt."^   See  also  Williains  i:  Griffith,  5  and  thus  avoid  the  statute  as  to  all. 
M.  &  W.  300 ;  I/OgBH  V.  Mason.  6  Watts         (p)  The  question  is  always  one  of  in- 

&S-9i  Livermore  v.  Rand,  6  Foster,  S5 ;  tent,  which  is  a  qaeation  for  the  jury 

'  And  this,  too.  without  the  consent  of  the  debtor.  Phillips  0.  Moaes,  65  Me.  TO. 
Brown  I-.  Burns,  6T  Me.  535,  Where  paymenti  were  made  from  time  to  time,  without 
application,  by  a  dincharKeil  bankrupt,  npon  a  ninning  account  for  goods  sold  partly 
before  and  partly  after  his  discharge,  the  creditor  who  received  no  notice  of  the  bank- 
ruptcy proceedings  and  wn«  not  named  m  the  bankrupt's  schedules,  may.  if  the  pay- 
ments made  after  the  diacharge  exceed  the  price  of  the  goods  purcliaiied  mfier  that  tiaw, 
apply  them  to  the  flt«t  items  in  the  acronnt.     HiU  o.  Hobbins,  33  Mich.  4Ti,  — X. 

'  But  the  debtor  mnst  make  his  direction  at  the  time  the  payment  is  made,  if  at  all 
McCardv  D.  Middieton.  SS  Ala.  131  ,  Long  v.  Miller,  93  N.  C.  !33.  And  though  h* 
directs  the  application  at  that  time,  if  he  afterwards  acquiesces  in  a  different  appru- 
oriation  of  the  payment  bv  the  creditor,  he  cannot  set  up  hia  origiual  directMb 
Florsbeim  v.  firestrop,  43  Minn.  398. 
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time  of  making  a  payment,  makes  also  en  entry  in  his  own 
book,  stating  the  payment  to  be  on  a  particular  *  account,   *  631 
and  shows  the  entry  to  the  creditor,  this  is  a  sufficient  appro- 
priation by  the  debtor,  (q)     But  the  right  of  election  of  appropri- 
ation is  not  conclusively  exercised  by  entries  in  the  books  of  either 
party,  until  those  entries  are  communicated  to  the  other  party,  (r) 

Although  the  payment  be  general,  the  creditor  is  not  allowed  in 
all  cases  to  appropriate  the  same.  As  where  he  has  an  account 
against  the  debtor  in  hie  own  right,  and  another  against  him  as 
executor,  and  money  is  paid  by  the  debtor  without  appropriation, 
the  creditor  must  apply  it  to  the  personal  debt  of  the  debtor,  and 
not  to  his  debt  as  executor,  (s)  Nor  can  the  creditor  apply  the 
payment  to  a  debt  not  due  when  there  is  another  which  is  due,  (ss) 
Nor  can  he  apply  it  to  items  for  which  he  cannot  maintain  an 
action  if  there  be  those  on  which  an  action  may  be  maintained,  (st) 
But  he  may  apply  it  to  a  debt  on  which  the  statute  of  frauds  does 
not  sustain  an  action.  ($u) 

A  general  payment  must  be  applied  to  a  prior  legal  debt,  in 
preference  to  a  subsequent  equitable  claim.  (()  If  the  equitable 
claim  be  prior,  it  has  been  said  that  it  may  be  preferred  by  the 
creditor ;  (u)  but  this  does  not  seem  to  be  certain,  (n^ 

In  general,  the  creditor's  right  of  appropriation,  springing  from 
the  neglect  or  refusal  of  the  debtor  to  make  such  appropriation, 
exists  only  where  the  debtor  has  in  fact  an  opportunity  of  making 


arrant  a  finding  of  snch  of  bib  ccifut  que  tnat  as  of  his  own.     See 

<v  the  debtor,  see  Tayloe  V.  Hcoti  v.  Rs}',   IS  Pick.  36t ;   Barrett  v. 

heat.  14 ;  Mitchell  v.  Dall,  Lewi*.  2  id.  123 ;  Cole  o.  Triill,  9  id.  325. 

S  Uarru  &  G.  199, 4  GiU  &  J,  361 ;  Fowke  (uj  Bodes  Heirs  v.  Stickney,  3B  Ala. 

V.  Bowia,  4  Harris  &  J.  966;  Robert  u.  4SS;  MoCurdjr  u.  MiddletoD,  8!  Ala.  131. 

Oainie,  3  Cainee,  14 ;  West  Branch  Bank  See  note  (a)  post. 

V.  Moorehead.  5  Wntu  &  S  94!;  Scott  o.  (.(|  Kidder  e.  Norris.  IS  N.  H.  533. 

RBher,4  T.  B,  Mon.  387;  Stone  ir.  Sey-  (»w)  Havnee  r.  Nice,  100  Mass.  387; 

mour,  19  Wend.  19;  Nevp-march  v.  Clay,  Mniphv  b.  Webber,  61  Me.  478;  Mueller 

14  EBBt.  239 1  Shaw  v.   rirton,  4  B.  &  C  v.  Wiebrachl,  47  Mo.  468 

715.    If  the  debtor  pay  with  one  intent,  (J)  Godciard  o.  Hodges,  1  Cromp  &  M. 

and  the  cre^litor  receive  nith  another,  the  33 

intent  of  the  debtor  ahall  govern.      Kaed  (h)  Bosaaquet  p.  Wrar,  6  Taunt.  497. 

0.  Boardmaa,  30  Pick.  44i.  (")  !□  Birch  v.  Teblmtt,  3  (Stark.  74, 

(7I  Fraier  u.  Bunn,  S  C.  &  P.  704.  A  had  certaiu  bills  of  exchange  accepted 

(r)  bimpson  i>.  Ingham,  2  B  &  C.  6S,  bv  B.  and  also  a  mortgaee  executed  b;'  B 

(1)  Goddard  c.  Vox.  3  !>tra.  1194.  And  to  a  third  person,  bat  of   which  A  might 

■M  Fowke  f    Bowie,  4  Harris  &  J.  563 ;  compel  an  swiignmeDt  in  equity  Co  himself. 

Sawyer  n.  Tappan,  14  M.  H.  352     Bnt  B  paid  A  money  on  arcount,  which  A  ra- 

where  tsae  debt  is  due  to  the  creditor  in  reived  without  prejudice  Co  the  claim  he 

bte  own  right,  and  another  to  him  as  true-  mieht  have   upon  any  secnrities.     l^ord 

tee  or  agent  for  another,  and  neither  is  EtlenboTouQh  held,  thac  Che  money  should 

•ecured,  the  creditor  cannot   apply  the  be   applied   wholly  towards  the  hills  of 

whole  of  a  generiu  payment  to  his  own  exchange,   and    none    on    the   equitable 

debt,  but  moat  apply  it  ;ira  rata  to  both  dainis. 

745 


)vGoo<^lc 


*  682  THE    LAW   OF   COHTBACTS,  [tABT    II. 

it ;  and  not  where  the  payment  was  made  on  his  account  by  an- 
other, or  ia  any  way  which  [vevents  or  impedes  his  exercise  of  the 
tight  of  election.  («i)  ^ 

Several  rules  may  be  gathered  from  the  cases,  by  which  courta 

are  guided  where  the  appropriation  or  application  of  payments  ia 

made  by  the  law.     Thus,  the  money  ia  applied  to  the  case 

*  632    of  *  the  most  precarious  security,  where  there  is  nothing  to 

control  this  application,  (x)  But  if  one  debt  be  a  mortage 
debt,  and  the  other  a  simple  account,  it  has  been  said  the  court 
will  apply  the  money  to  the  mortgage  debt  in  preference,  on  the 
ground  that  it  will  be  more  for  the  interest  of  the  debtor  to  have 
this  debt  discharged,  (y) '  And  if  there  be  two  demands,  of  differ- 
ent amounts,  and  the  sum  paid  wHl  exactly  satisfy  one  of  them, 
it  will  be  considered  as  intended  to  discharge  that  one.  (z)  If  one 
of  the  debtor's  liabilities  be  contingent,  as  where  the  creditor  is 
his  indorser  or  surety  but  has  not  yet  paid  money  for  him,  the 
court  will  apply  a  general  payment  to  the  certain  debt,  and  will 
not  permit  the  creditor  to  apply  it  to  the  contingent  debt,  (a)' 

If  a  partner  in  a  firm  owe  a  private  debt  to  one  who  is  also  a 
creditor  of  the  firm,  and  make  to  this  creditor  a  general  payment, 

(v)  WaUer  e.  Lacj,  I  Man.  &G.  M.  Anonymoiu,  ISMod.  &5S.    BatteejCantra, 

ller«  an  attorney,  haviug  several  demands  Anoay maui,  8  Mud.  33G  ;  Cliittj  c.  Naiab, 

against   his  client,  some  of    vhich    were  3  Doh'1.    511;    t'ield    v.    HolLuid,  tupra; 

bured  by  the  statute  of  limitationa,  and  Planters'  BanL  v.  Stockman,  1  Freem.  Ch. 

some  not.  received  from  a  third  person  a  S03;  Hilton  v.  Bniley,  2  N.  H,  193;  Jouea 

sum  of  money  oa  behalf  of  hi*  client,  aad  i>.  Kilffore,  2  Kich.  Kq.64  ;  Mossp.  Adams, 

claimed  the  riKht  to  apply  such  gum  la  4  Ired.  £q.  43;  Ramsour  v,  Thomu,  10 

the  psymenC  iif  Che  sarliesC  items  in  his  Ired.  16!>. 

own  acrauut  agaiuiit  the  client;  hat  the  (z)  Robert  r  Garoie.S  Caines.  14. 

court  he/d  that  Tie  had  uu  sucli  right.  (u|  Niagara  Bank  u.  liosevelt,  9CoweD, 

(r]  See  Field  o.  HolUnd,  6  Cranch,  8 ;  409 ;  Newman  b.  Meek,  1  Smedes  &  M. 
Flomer  a.  Long,  1  Stark.  153;  Smith  n.  Ch.  431;  Portland  Bank  v.  Brown,  23 
Lloyd.  II  I*ign,  5ia;  Stamford  Bank  o.  Me.  395;  Early  «.  Flonnerr,  47  Vt.  353. 
Benedict,  15  Conn.  437  ;  Vance  u.  Monroe,  So  a  general  pavmeut  is  to  Be  referred  to 
4  Gratt.  93 ;  McKelvej  v.  Jarvis,  S7  Pa.  a  debt  due,  rather  than  to  one  not  yet  dne 
414;  I-an^oni-- Boweu,46  Vi.512.  But  Seynioai  p.  Sexton,  10  Watts,  ass;  Ham- 
see  Kinuaird  o.  Webster,  10  Ch  n.  139 ;  mersley  e.  Knowlys,  3  Ksp.  666 ;  Bacon  ». 
Worthley  u.  Emerrou,  116  Mass.  374  ;  Brown,  1  Bihb,  334;  Stone  b.  Seymonr, 
First  Nat.  Bank  v.  Holliuaworth,  7B  la.  15  Wend.  19;  Baker  "  Staekpoole  9 
67S.       _^      ,                ..  „     .    „              .  .  <;Owen,__4S0;__Mcl>owelI    v.    Blackstone 

'  '  "  "'  .  ..  .  "  ..  .  „  -  ..  ^^  jj  g^^  by  expres* 
ent  may  be  applied  to 
a.  Shaw  n,  Pratt,  32 
«  (»)  atKe. 

1  Where  money  was  coItect«d  by  the  creditor  on  the  order  of  the  debtor,  after  tha 
latter's  death,  it  was  held,  that  as  the  debtor  could  not  direct  the  application  of  tbe 
money,  the  court  would  appnipriate  it  in  the  manner  moot  favorable  to  his  cMate. 
Phillips  V.  Herndon,  78  Tex.  37S. 

»  And  so  in  Magarily  v.  Shipman,  82  Va.  784,  a  payment  not  appropriated  by  the 

Krties  was  applied  By  the  court  to  the  debt  bearing  the  highest  raW  of  int«r«at,'  that 
ing  most  beneficial  to  the  debtor. 
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(y)  Pattison   e.    HaU,  9   Cowen,   747, 

Canal  Ca 

765.      And  see   Dorsey   v.   Gaiuwwar,   2 

agreemen 

Harris   *.  J.  402 ;    Gwinn  u.  Whitaker,  1 

a  debt  n 

id.  754 ;  Robinson  B.  Doolittle,  13  Vt,  3*6 ; 

Pick.  305 
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but  of  money  belonging  to  the  firm,  the  payment  must  be  appro- 
priated to  the  discharge  ot  the  paituership  debt,  (b)  ^ 

It  seems  to  be  settled,  that  where  one  of  several  partners  dies, 
the  firm  being  in  debt,  and  the  snrviving  partners  continue  their 
dealings  with  a  particular  creditor,  and  the  latter  blends  his 
transactions  with  the  firm  before  and  after  such  death  "to-  *  633 
gether,  the  payments  made  from  time  to  time  by  the  sur- 
viving partners  must  be  applied  to  the  old  debt,  (c)  It  will  be 
presumed  that  all  the  parties  have  agreed,  and  intend  to  consider 
tlie  whole  transaction  as  continuous,  and  the  entire  account  as  one 
account,  {d)  And,  in  general,  tlie  doctrine  of  appropriation,  and 
the  right  of  election,  apply  only  where  the  debts  or  accounts  are 
distinct  in  themselves,  and  are  so  regarded  and  treated  by  the 
parties.  Where  the  whole  may  be  taken  as  one  continuous  account, 
payments  are  generally,  but  not  imiversally,  applied  to  the  earlier 
items  of  the  account  (e) 

(b)  ThompHin  v.  Browa,  Moody  &  M.  if  »  nen  accoant  is  opeoed  with  the  new 

40      Aad  pel  Abbott,  <J.  J.;  "Tbo^neral  firm,  tbe  creditor  may  apply  a,  general 

rale  certaiuljr  ia,  thai  whea  money  m  paid  paymeDt  to  cbe  new  accoaut.     Logau  b. 

geoerall/.  wichunC  any  appropriation,  ic  Mason,  6  Watts  k  S.  9. 
uught  tu  be  applied  lo  the  first  items  in  {d)  Per  Bai/lei/,  J.,  in  Simson  i^.  Ing- 

the  account ;   bnt  the  nde  is  subject  to  ham,  2  B,  &  C.  6b. 

this  qualification,   that   when    there  are         («|  Clayton'scaw  (nevHvneB  v.  Koble), 

distiuct  demands,  one  against  persons  m  1  Meriv.   539,  609.    This  is  tbe  leading 

partnership,  and  another  against  one  only  esse  upon  this  point     St^e  alFo  Uronke  v. 

of  the  partners,  if  tlie  money  paid  be  cbe  -Euderby,  2  Brod.  &  B.  70 ;  Vnited  states 

money  of  the  partnera,  the  cmlitor  is  not  r.   Kirk  pat  rith,  9  Wheat.   720  ;    Junes  v. 

at  lilwrty  to  apply  it  ta  the  payment  of  t'nited  States,  T  How.  6SI  ;  I'oEtinBster- 

the  debt  of  the  individual ;  that  would  be  General  u.  Fuiber,  4  Mason,  332  ;  United 

allowing  the  creditor  to  pay  the  debt  of  States   e.    Wardwell,    S    id.    82;    Uokb   a, 

uue  person  with  the   money   of  others."  Stiiison,  3  Sumner.  98 ;  Fairrliild  v  Holly, 

And  see  Fairubild  c.  Holly,  ID  Conn.  ITS;  10  Conn.  175;  Kline  v.  Itnglaud.  47  Ark. 

Johnson  D.  Boone,  S  Hainng.  173;  Sneed  111;  Lawton  r.  Bitch,  B3  Ga.  GG3 ;  Mo- 

V.  Wieitet,  3  A.  K.  Marsh.  277.  Keiizie  v.  Kevins.  22   Me.   138 ;    United 

(r)  Fer  Bagltg,  J.,  in  Simsoo  u.  Ing-  States  d.  Bradbury,  Daveis.  146;  Jackson 

ham,  3  B.  &  C.  69.    And  see,  to  the  same  v.  Johnsno,  74  I^  Y.  607  ;  German   Ln- 

effect.Clayton'srase  (l)evaynes  u,  Nuble),  tberan   Trustees  v.  Heise,  44   Md.  453; 

1    Ueriv.  539,  604;    Kimson  v.  Cooke,    1  Sprngue  i'.  Hazeuwinkle,  53  111.  419  ;  Hill 

Bing.  453 ;  Williams  c.  Kawlinson,  3  id.  v.  Itubbins,  32  Mich.  47S.   See  City  Dis- 

71  ;  Bodenham  r.  Fnrchas,  3  B.  &  Aid.  count  Co.  v.  McLean,  L.  R.  9  C.  1'.  693 ; 

39 ;  Toalmin  b.  Copland,  3  Younge  &  C.  Crompton  v.  Pratt.  105  Mass.  355 ;  Thomp- 

eas,  I   West,  154;   Smith  u.   Wisley,  3  son  v.  St.  Nicholas  Bank.  113  N.  Y.  339. 

Hoore  £  S.  174;  Livermore  v.  KanU,  6  See  also  cases  cited   in  preceding   note. 

Foster.  85;  Hooper  i>.  Keay,  1  Q.  B.  D.  Bat  payment  will  not  be  applied  to  Cbe 

178;  Coleman  i',   I'Wising,  65  Barb.  54.  earliest  items  in  an  account,  if  a  different 

See  Dawson  v.  Wilson.  55  Ind.  SIS.    Bat  iuteation    is   clearly    expressed    by    the 

■  Where  B  partner  was  ipdividnallr  indebted  to  the  creditor  on  a  store  account  and  a 
note  and  mortgage,  and  with  his  copartner  on  Arm  account,  a  general  payment  to  be 
applied  to  the  indebtedness  will  aathornte  the  creditor  to  apply  it  as  he  pleases  to  eilbal 
individual  liabUity,  bnt  not  to  the  partnership  liability.  Miles  e.  Ogilen.  54  Wis.  573. 
And  see  King  u.  Sutton,  42  Kan.  6(>0.  Where  money  is  doe  to  a  firm  and  Co  an  iudivi- 
dnal  member,  and  Che  latter  has  aligned  his  claim  to  cbe  Qrin,  ic  is  immaterial  to  which 
account  payments  are  applied.    Badger  c,  Uaeuicke,  5G  Wis.  678.  —  K. 
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The  due  exercise  of  the  right  of  appropriation  by  the  creditor 
loay  often  be  of  great  importaoce  to  the  surety  of  the  debtor. 
Generally,  the  law  favors  the  surety,  especially  if  his  suretyship  be 
not  for  a  previously  existing  debt  So,  where  one  has  given  secu- 
rity for  the  payment  for  goods  to  be  afterwards  supplied  to  his 
principal,  and  such  goods  are  supplied,  and  general  payments  made 
by  the  principal,  who  was  otherwise  indebted  to  the  party  supply- 
ing the  goods,  it  would  be  inferred,  in  favor  of  the  surety,  that  the 

payments  were  intended  to  be  made  in  liquidation  of  the 
•634   account  which  he  had  guaranteed.  (/) '     But  •  where  an 

obligor  makes  a  general  payment  to  his  obligee,  to  whom  he 
is  indebted,  not  only  on  the  bond  but  otherwise,  the  surety  of  the 

debtor,  OT  by  both  paitiM,  or  where  each    Held,  thU  tbU  wm  erideace  thnt  aU  the 
intention  can  be  gathered  from  the  cnr-    paymeuta  were  la  go  to  pay  for  the  flour, 


ticnlar  circnmstaucea  of   the  case.      See  and  not  to  diitcharge  tbepr&existing  debt. 

Taylor  e.  Kymer,  3  B.  &  Ad  320^  Henni-  And   Lord  Ellenborougb.  said:     "I   think 

ker  p.  VVigg,  4  Q.  B.  732 ;  Capea  d.  Alden,  tbac  in  favor  of  a  snretv.  aucb  paymeiilA 

b  Met.  SfiH  ;  DaUe*  i-.  De  Forest,  19  Coon,  are  to  be  couiidered  as  paid  on  the  Utter 

190;  Wilsoo  >'.  Hint,  1  Nev.  &  H.  Hi;  account.    In  Bome  inatauces  thepajmentd 

Pierce  ti.  Kuight,  31  Vt.  701.  were  immediate,  and  in  others  before  the 

(  f)  Marryatts  v.  White,  3  Stark.  101.  time  had  expired  within  whiirh  a  discount 

In  this  case  a  soa-io-law  of  the  defendant  was   allowed  ;  ex   plurihui    diice    omnfi. 

being  indebted  to  the  plaintiff,  and  wish-  Where  there    is   nothing   to   show    the 

ing  to  obtain   a  further  credit  for  some  aaimiusu/tvnfJtithepaymeDtmaycertaiiily 

flour,  the  defendant  beuame  hia  surety  by  be  applied  by   the  party    who    receives 

giviug  his  note  to  the  plaintiff,  but  with  the  money.    The  payment  of  the  exact 

a  stipnlatioo  tliat  it  should  operate  as  a  amount   of  goods  previoosly  sopplied   ia 

security  for  the  flour  to  he  deRvered,  and  irrefragable  evidence  to  sliow  that  the 

not  for  the  detit  which  then  existed.    The  sum  was  intended   in   payment  of  tboee 

term  of  credit  on  sales  of  Hoar  was  three  goods ;  and  the  payment  of  gnmi  within 

motithii,   aud   discount  was   allowed    for  the   time  allowed  for  discount,  and   on 

earlier  payment.     After  the  delivery  of  which  discount  has  been  allowed,  affords 

the  flour  the  sou  in-law  made  several  pay-  a  strong  inference,  in  the  ahiience  of  proof 

ments  uii  account  generally;  but  upon  all  to  the  contrary,  that  it  ia  made  in  rehef  of 

those    which    were    made    witbiu    three  the  surety."    See  Kirby  v.  The  ]>uke  of 

moutha  from  the  time  the  flour  was  de-  Marlborough,   3  M.   &  S.   tS ;  Pierce   c. 

liveied,  the  tisual  discount  waa  allowed.  Knight,  31  Vt.  701. 

»  Hansen  b.  Honnsavell,  74  III.  MS.  See  Graham  v.  Jones.  M  S,  C.  S4I.  The 
mere  .fart  that  there  ia  a  surety  for  one  of  two  debts  does  not  preclude  the  creditor 
trom  applying  a  payment  received  from  the  debtor,  with  no  direction  given,  to  the 
debt  for  which  he  has  do  security.  Harding  i>.  Tifft,  7S  N.  Y*.  4G1  :  Wood  r.  Callagh&ii, 
61  Mich.  402.  Bat  see  Kinuaird  d.  Webster,  10  Ch.  D.  144.  Hanford  v.  Ilobertaon. 
47  Mich.  100.  heM,  thnt  where  the  debtor  to  obtain  a  loan  gave  two  notes  eeciued  by 
a  mortenge,  one  at  the  creditor's  request  being  additionally  secured  by  a  surety,  the 
pruceeJd  of  a  foreclosore  lale  must  be  applied  to  discharge  the  note  not  secured 
by  a  Rurety.  Whore  by  an  express  agreement,  or  by  a  course  of  dealing,  between 
a  bank  and  one  of  its  depo«itors.  a  certain  note  of  the  depoeitor  ia  not  included  in  the 

C.eral  account  between  them,anv  balance  due  from  the  bank  tu  him  when  the  note 
omes  paya'de  is  not  to  bo  applied  in  satisfaction  of  the  note,  even  for  the  benefit 
of  a  Buiety  thereon,  except  at  the  election  of  the  bank.  Nationa]  Mahaiwe  Bank  e. 
Peck,  127  Mass.  398,  in  which  case  the  doctrine  of  "  appropriation  "  generally  is  dis- 
cussed. Where  a  mortgage  for-SlU.OOO  was  given  to  a  bank  tii  secure  to  that  extent 
an  indebtedness  of  SIT.OOO,  the  mortgagor's  grantee,  to  whom  the  land  was  conveyed 
with  warranty,  can  insist  that  payments  to  the  amount  ot  SIS.OOO,  nude  generally  by 
the  mortgagor,  shall  be  applied  in  extlngaisbnient  of  the  mortgage.  Fridtoy  c.  Bowen, 
103  lU.  633.  —  K. 
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obligor  cannot  require  that  the  payment  should  be  applied  to  the 
bond,  unless  aided  by  circumstances  which  show  that  such  appli- 
cation was  intended  by  the  obligor,  {g) 

In  cases  of  payments  which  are  not  made  by  the  debtor  vol- 
untarily, the  creditor  has  no  right  of  appropriation,  but  must 
apply  the  money  towards  the  discharge  ot  all  the  debts  in 
proportion.  (A) 

*  A  question  has  been  made  as  to  the  manner  of  making  *  635 
up  the  account  where  partial  payments  have  been  made  at 
different  times  on  bonds,  notes,  or  other  Becurities.'  Interest  may 
be  cast  in  three  ways.  It  may  be  cast  on  the  whole  sum  to  the 
day  of  making  up  the  account,  and  also  upon  each  payment  from 
the  time  when  made  to  the  same  day,  and  the  difTereoce  between 
these  sums  is  the  amount  then  due.    Or  interest  may  be  cast  on 

[q)  Plomer  v.  I<oDg.  1  Stork.  ISS.    In  innt;.  — A  debtor  coddoI  appropriate  « 

Martin  v.  Brecknell,  2  M.  &  S.  39,  it  ww  paTmeot  io  snch  roannei  u  to  affect  the 

htld  that  the  obliuee  of  a  bond,  given  bj  relative   liabiliC;  ot  righCa  of  bin  differ- 

principal  and  anrety,  condilioaed  tor  the  ent  BuretJea  withoot  their  consent.    Poet- 

Evment  of  mooe;   by   iiutalmeDt*.  who  maaCer-Ueneral  n,  Norvell,  Gilpin,  106. 

t  proved  Duder  a  commisBiun  of  bank-  (h)  Thai  where  a  creditor  recovered 

raptcf  u;vDst  the  principal   the  whole  one  ladgment  on  several  uote«,  some  of 

debt,  antf  received  a  dividend  thereon  of  which  were  made  by  Che  judgment  debtor 

3i.  and   Id.  in  the  pound,  may  recover  alone,  and  others  were  eigiied  alno  by  a 

•^Qst  Che   surety  an    inatalment   dne,  surety,  and  took  ODt  an  execntion  which 

making  a  deduction  of  3*.  and  Id.  on  the  was  satisfied  in  part  by  a  levv.  it  was  held, 

amonnt  of  sncli  instalment,  and  the  snrety  that  he  could  not  appropnate  this  pay. 

U  not  entitled  to  have  the  whole  dividend  nient  solelv  to  the  notes  not  nigned  by  the 

applied  in  discharge  of  that  Inataliaent,  anrety,  but  that  bU  the  notes  were  paid 

i._.  __,..  __^_i.i.. . gf  g^i,  proportion ablv.    Black*tone  Bank  r.  Hill, 

....                           further  10    Pick.   1S9.    So   where   an    insolrent 

Williams  v.  Rawlinaon,  3  Bing.  71,     The  debtor  sasigns  hia  prupi>rty  for  the  beneSt 

fact  that  a  payment  was  made  to  a  cred-  of  such  of  uia  creditors  as  heiome  parties 

itor  having  several  demands  against  the  to  the  assignment,  and  thereby  releases 

same  debtor,  by  a  surety  of  such  debtor  their  claims,  and  a  dividend  is  received  by 

on  one  ot  the  debta,  but  with  the  debtor's  one  ot  such  creditors,  it  must  be  applied 

own  money,  does  nut  show  ihat  the  debtor  ratoblr  to  all  his  claims  agaiiiHt  the  debtor, 

iatended  such  payment  to  apply  to  the  as  well  to  those  npon  which  other  par< 

debt  goaranteed.     Mitchell  f.  Dul,  4  Gill  ties  are  liable,   oc   which  are  otherwise 

£J.  361.     In  Donolly  D.  Wilson,  5  Leigb,  secured   as   to   those  which   are  not  so 

329,  it  was  A rU,  that  if  A  owes  a  debt  to  sect)red.    "This  is  uot  a  case,"  say  the 

B,  payable  on  demaod,  tor  which  C  is  A's  court,  "  in  which  the  debtor  or  creditor 

surety,  and  A  assigns  debts  of  others  to  has  the  right  to  make  the  spplicaiion  ol 

B  in  part  payment,  and  after  such  assign-  any  payment,  tor  the  applicHiiuu  in  made 

ment,  but  before  the  assigned  debts  are  by  law  accordiug  to  the  L-ircum»tancei  and 

collected,  A  contracts  tmollieT  debt  to  B,  justice  of  the  case."    Commercial  Bank 

for  which  there  is  uo  security,  B  cannot  v.  Cnnulngharo.  S«  Pick.  S7D.     See  also 

in  such  case,  after  the  collection  ot  the  Merrimack  County  Bank  «.  Brown,  19  N- 

Usigned  debts,  apply  the  same  to  the  pay-  H.  33D{   Waller  e.  Lacy.  1  Man.  &  G- M. 

ment  of  A's  last  debt  contracted  after  the  But  see  contra,  Portland  Bank  u.  Brown, 

'  piment  was  made,  and   recover  the  33  Me.  395. 
e  amount  of  the  first  debt  twta  the 

1  Payments  will  be  applied  to  iuterett  mther  than  prindpal,  though  the  principal 
is  ovetdne.  Dmry  r.  Wolfe.  134  111.  394.  394;  lash  d.  Edgerton,  13  Minn,  310; 
Stewart  c  Stebbins,  30  Miss.  66;  Anderson  d.  Perkins,  10  Mont.  154,  169;  Howard  v- 
HcCaU,  SI  Giatt.  S0». 
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the  whole  sum  to  the  day  of  the  first  payment,  and  added  to  the 
original  debt,  and,  the  payment  being  deducted,  oa  the  remainder 
iDterest  is  oast  to  the  next  payment,  and  so  on.  The  objection  to 
this  method  is,  that  if  the  payment  to  be  deducted  is  not  equal 
to  the  interest  which  has  been  added  to  the  original  sum,  then  a 
part  of  this  interest  enters  into  the  remainder,  on  which  interest 
is  cast,  and  thus  the  creditor  receives  compound  interest.  A  third 
method  is,  to  compute  the  interest  on  the  principal  sum  from  the 
time  when  interest  became  payable  to  the  first  time  when  a  pay- 
ment, alone,  or  in  conjunction  with  preceding  payments  with  inter- 
est cast  on  them,  shall  equal  or  exceed  ths  interest  due  on  the 
principal.  Deduct  this  sum  and  cast  interest  on  the  balance  as 
before.  In  this  way  payments  are  applied  first  to  keep  down  the 
interest,  and  then  to  diminish  the  principal  of  the  debt,  and  tJio 
creditor  does  not  receive  compound  interest.  This  last  method 
has  been  adopted  in  Massachusetts  by  decision,  and  generally 
prevails,  (i) 

One   holding  a  note  on  which  interest  is  payable  annually  or 
semi-annually,  may  sue  for  each  instalment  of  interest  as  it  be- 
comes payable,  although  the  note  is  not  yet  due.  (j)    Al- 

•  636   though  it  has  been  held  that  after  •  the  principal  becomes 

due  the  unpaid  instalments  of  interest  become  merged  in 
the  principal,  and  must  therefore  be  sued  for  with  the  principal, 
if  at  all,  (k)  the  better  reason  is  that  the  promises  to  pay  the 
principal  and  interest  at  different  times  are  several  and  afford 
distinct  causes  of  action,  {kk)  ^  And  if  he  allows  the  time  to  run 
by  without  demanding  interest,  he  cannot  afterwards,  in  an  action 
on  the  note,  recover  compound  interest.  (I) 

U)  Dean  e.  Williams,  IT  Hau.  4IT;  JamieMm,  5  T.  R.  SS3.  See  also  Town- 
Fay  V.   Bratlle;,   I   Fick.    IS4 ;  and   see  send  v.  Rilej,  46  N.  H.  30a    And  lee 

Connecticnt  v.  Jacluon,  1   Johiu.  Cli.  17;  anfe,  p.  *6S0,  note  (c). 
Frencliu.  Kenaedf,  TBaib.  493;  W^iUiams         {k)  Howe  d.  Biadler.  19  He  31. 
V.  Houghtaling.  S  Cowen,  S7,  note;  Uuiou         (tk)  SparhKwk  v.  Wills,  6  Graj,  163; 

Bankc.  Kindnck,  10  Rob.  (La.)  51  ;  Hart  Andovei  SaviDgs  Baok  n.  Adams,  1  Allen, 

V.    UuriDBU,  2   Fla.  44S ;    .looes   u.   Ward,  28. 

10  Terg.  160:  Spirea  o.  Hamot,  8  Watia  (0  FMtingi  n,  Wiewall,  8  Mbm.  455; 
A  S.  17;  United  StMoa  n.  McLemore,  4  Fecry  n  Ferry,  S  Cnsh.  92;  Doe  p.  War- 
How.  9S6;  Story  v.  Livinfttton,  13  Pet.  ten,  7  Gr«enl.  48,  and  Bennett's  note; 
359;  Wallftce  i:  Glaser,  83  Mich.  190.  Cunnecticut  v.  Jackson,  1  .lohiis.  Ch.  13; 
Anderson  v.  Ferhios,  10  Mont.  15-1.  3  Van  Bensohooter  c.  Lawson,  6  Johns.  Ch. 
HMidolpb,  Com.  Paper,  S  U97.  SlS;  Attwoud  e.  Taylor,  1  Man.  &G.  >79; 
(t)  Ureenlealo.  Kellogg.  2  Mass.  568;  Sparks  v.  GamgaeB,  I  Bion.  I.M,  165; 
Cooley  c  Rose,  a  id.  a^i ;  Hetties  v.  L«Diiard  t>.  Adta'i  at  Villan,  23  111.  377. 

'  Dalaney  v,  Payne,  101  IlL  SIS.  decided  that,  tat  tliis  reason,  a  judgment  for 
tupaid  instalments  of  interest  obtained  after  the  matuity  of  a  note  wu  no  bar  to 
a  separate  action  for  the  principal  snm  theieby  secnred. 
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SECTION  II. 

OF   FERrORHANGE. 

Having  treated  of  payment  as  the  specific  defence  to  an  action 
grounded  on  alleged  non-payment,  we  will  now  speak  of  perform- 
HDce,  generally,  as  the  most  direct  contradictioD  and  the  most 
complete  defence  against  actions  for  the  breach  of  contract. 

To  make  this  defence  effectual,  the  performance  must  have 
been  by  him  who  was  bound  to  do  it ;  and  wbalsoever  is  necessaiy 
to  be  done  for  the  full  discbarge  of  this  duty,  although  ouly  inci- 
dental to  it,  must  be  done  by  him.  Nor  will  a  mere  readiness  to 
do  discharge  him  from  his  liability,  unless  he  makes  that  mani- 
fest by  tender  or  an  equivalent  act  (m) ' 

•1.    OpTwtom,  "637 

By  the  statutes  of  the  United  States,  known  as  the  Legal  Tender 
Acts,  the  promissory  notes  of  the  United  States  are  made  a  legal 
tender.  After  much  conflict  and  some  fluctuation,  these  acta 
were  held  by  a  majority  of  the  Supreme  Court  of  the  United 
States  (the  Chief-Justice  and  three  side  justices  dissenting)  con- 
stitutional and  valid  as  applied  to  contracts  made  before  their 
passage :  the  dissenting  justices  holding  them  valid  only  rs  to 


(n)  Thus,  if  a  tenimt  hj  deed  cor*-  debtor  ironld  f^cure  him  a  p&it  bj  giving 
nwiti  to  pay  rent  in  tha  manner  reserTBd  him  certain  promiuory  Qotea.  The  plain- 
in  the  lease,  bnt  no  place  of  payment  ia  titi  never  applied  for  the  notes,  nor  did 
mentioned,  the  tenant  mnit  seek  oat  the  the  defendant  ever  tender  them,  but  he 
lessor  on  the  daj  the  rent  fclU  dne,  and  was  resdy  to  (rive  them  it  thej  had  been 
tender  him  the  money.  It  wonld  not  be  applied  lor.  The  plaiDtifl  afterward!  snsd 
sufficient  tbat  he  was  on  the  premises  the  defendaut  on  the  original  caose  of 
leased,  at  the  day,  readv  with  the  money  action,  and  the  defendant  relied  nuon  tha 
to  pay  the  lexsoii  and  tLat  the  latter  did  agreement  to  componnd.  He/d,  that  the 
Dot  come  there  to  receive  it.  Haldane  i>,  defendant  shonld  nare  offered  the  plain- 
Johnson,  e  Exch.  689,  20  Kng.  L.  &  Eq.  tiff  the  notes,  and  that  as  he  had  not,  the 
498.  And  see  Poole  v.  Tnmbridge,  1  H.  plaintiff  was  not  barred  from  his  action. 
ft  W.  iS3;  Shep,  Tonch.  378;  Rowe  n  See  Soward  v.  Palmer,  2  J.  B.  Moore, 
YoDng,  2  Brod.  t  B.  I6S.  In  Cianlev  a.  274  ;  Reay  v.  Wliite,  1  Cromp.  &  M.  74S, 
Hillary,  a  M.  &  S,  ISO.  the  plaintiff  had  that  a  tender  may  be  ditpeneed  with  nnderi 
agreed  with  the  defendant,  nil  debtor,  to  certain  cinnniBtances.  See  also  Eastman  , 
mease  bim  from  the  whole  debt,  If  the  v.  Rftpids,  31  Iowa,  590 


t  that  a  tender  will  ntrt  be  arcepted  makea  actnal  tender  nnnecM- 
Mty  as  a  condition  precedent  (n  Aright  of  action.  Veedet  v.  McMnrrav,  70  la.  IIB; 
Dofiv  D.  Fatten,  7i  Me,  396 ;  McDonald  v.  Wolff,  40  Mo.  App.  303 ;  Post  f .  Garraw, 
IB  Neb.  GSa;  Lawrence  a.  Miller,  BO  N.  Y.  131.  See  alto  Mathls  c.  Thomas,  101 
I&d.  ll»;  Fonec  v.  Taggan,  M  Wia.  39». 
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contracts  made  after  their  passage,  on  which  point  the  court  was 
uaaDimous.  (mm)  ^  The  same  court  held  that  a  note  payable  in 
specie  could  not  be  satisfied  against  the  will  oE  the  holder  by  a 
tender  of  "legal  teoder"  notes. (mn) 

If  the  tender  be  of  money,  it  can  be  a  defence  only  when  made 
before  the  action  is  brought,  (n)  and  when  the  demand  is  of  money, 
and  is  definite  in  amount  or  capable  of  being  made  so.  It  seems 
to  be  settled  that  a  tender  may  be  made  to  a  quantum  meruit 
although  once  held  otherwise ;  (o)  but,  generally,  where  the  claim 

(nut)  Knox   r.    Lee,  mi   Parker   d.  this  plea  )■  bad.    The  declantioD  Btate* 

Davia,  IS  Wallan.  4AT.    See  alM  Mar;-  the  contract  of  the  defcndauc  to  be,  to 

laud  r.  RailroHd  Co.  3i  Walt.  105,  nay  the  amount  of  the  tiill  on  the  day  it 

(an)  Trebjlcuck  u.  Wilson,  IS  Wallace,  became  dne,  and  that  promise  is  admitted 

687.  by  the  plea,     li  ia  clearly  iwttled  that  an 

(n)  Bar.  Abr.  Tender  (D) ;  SnSolk  indonee  has  a  rif^ht  of  acciuti  against  the 
Bank  c.  Worcester  Bank,  b  Picli.  106.  acceptor  by  the  act  of  IndorDemenC,  with. 
And  in  Hume  u.  Pcplue,  8  East,  168,  it  outgiving  him  any  notice;  when  a  party 
was  httd.  Chat  a  plea  oF  tender  afler  the  accepts  a  negotiable  bill,  he  binds  him- 
ifti*  of  paiiment  of  a  bill  of  exchange,  and  self  to  pay  Che  amount,  wiChnuC  notice,  to 
bfton  actton  broiii/ht,  ii  not  good.  tboDgb  whonuoevar  may  happen  to  be  the  bolder, 
the  defendant  aver  that  he  was  always  and  on  the  precise  day  wliea  iC  becames 
ready  to  pay  from  'he  time  of  the  tender,  due;  if  he  places  himself  iu  a  sicuation  of 
and  that  Che  sum  tendered  was  Che  vholt  hardship  from  the  ditBcaltv  of  Quding  out 
maui  Chen  due,  owing,  nt  payable  Co  the  the  holder,  it  is  hiii  own  fault,  it  is  k1m> 
plaintiff  in  respect  of  the  bill,  nith  inter-  clearly  settled  Chat  the  meaning  of  « 
est  from  the  time  of  the  defanlt  for  the  plea  uf  tender  is,  that  ttie  defendant  was 
damaqti  snetained  by  the  plaintiff  hy  rea-  always  ready  to  perform  his  engagement 
son  of  Che  nou-performance  of  the  prom-  according  Co  the  nature  of  it,  and  did 
ise.  And  Lord  EUiaborough  uid  -.  "  la  perform  it  bo  far  as  he  was  able,  the 
strieCnees  a  plea  of  tender  is  applicable  other  party  refusing  Co  receive  the  inoaey. 
only  to  coses  where  the  party  pleading  it  Hume  u.  feploe  is  a  decisive  authority 
has  never  been  guilty  of  any  breach  ol  thaC  the  plea  musC  state,  nuc  only  that  the 
bis  ccintracC  ;  and  we  cannot  now  suffer  a  defendanC  was  ready  to  puy  ua  the  day  til 
new  form  of  pleading  to  tie  introduced,  payment,  bat  that  he  teodered  on  that 
different  from  Chat  which  has  always  pre-  day.  This  plea  dues  uot  bo  Btste.  uid  is 
v«led  in  this  case."  And  per  Lnicrence,  therefore  bad."  And  see  to  the  saroa 
J.'  "This  isapleainbarut  the  plaintiff's  point,  City  Bank  d.  Cutter,  3  Pick.  4Uj 
demand,  which  is  (or  damages;  and  there-  Dewev  d.  Humphrey,  S  id.  187.  The  case 
fore  it  unght  to  show  upon  the  reconi  thaC  of  Johnson  d.  Clay,  7  Taunt.  4B&,  if  cur- 
he  neverliad  any  such  cause  uf  action,  rectly  reported,  is  uot  law.  Per  Part*, 
tmC  here  Che  plea  admiCa  iC."  So  in  I'uule  B,.  in  Poole  it.  'I'umbridge,  lupra. 
I'.  Tnmbridge,  £  M.  &  W.  233,  where  Che  (o)  This  was  leccled  in  the  case  of 
defendant,  the  acceptor  of  a  hdl  of  ex-  Johnson  c.  Lancaster,  Stra.  S76  The 
change,  pleaded  that,  afler  the  bill  btcamt  report  of  that  rage  is  as  follows  .  "  It  was 
due,  and  before  Che  commencement  of  settled  on  demurrer,  that  a  tender  is 
the  suit,  he  teudered  Co  Che  plainCiff  Che  pleadable  Co  a  oiiiiRfiiin  merHit,  and  said  to 
amount  of  the  bill,  with  interest  from  Che  liave  been  so  helil  before  in  B  R  10  W  3 , 
day  when  it  became  due.  and  that  he  had  Giles  e.  Hart,  S  Saik.  633."  In  reference 
always,  /rom  the  Ume  tehtn  the  bill  berane  to  this  case  oF  Giles  u  Hart,  the  learned 
dae,  been  ready  to  pay  the  plaintiff  Che  reporters,  in  a  note  to  Dearie  v.  Barrett, 
amount,  with  interest  aforesaid;  Che  roart  3  A.  &  R.  82,  say  .  "In  Johnson  «.  Lao 
/uld  the  plea  i>ad  ou  special  demurrer,  caster  this  case  is  cited  from  Snlt'Id :  and 
And  Parka,  B.,  said :  "  1  have  no  doubt  it  is  said  to  have  been  there  decided  chat  a 

1  In  JuilUrd  V.  Greenman.  UO  U.  S.  *il,  the  Supreme  Court  held  that  Congres* 
has  power  to  make  notes  legal  tender  in  time  of  peace  as  well  as  in  time  of  war  All 
the  judges  held  that  the  case  was  within  the  principle  of  the  earlier  cases,  and  all 
mcepting  Jnstice  Field  expressed  the  opinion  that  those  casoa  were  mrrectlj  decided. 
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is  for  unliqnidftted  damages,  it  haa  beeo  *  held  in  Eoglaod,  *  638 
veiy  strongly,  that  no  tender  is  admissible,  (p)  Id  this 
country  cases  of  accidental  or  involuntary  trespass  form  an  excep- 
tion ;  in  part  by  nsage,  or  by  an  extension  of  the  principle  of  the 
21  Jas.  I,  c  16,  or  .express  statutory  provision,  (g)  This  seems  to  be 
settled  in  some  States,  and  would,  we  think,  be  held  generally.  A 
tender  may  be  pleaded  to  an  action  on  a  covenant  to  pay  money,  (r) 
A  plea  of  tender  admits  the  contract,  and  ao  much  of  the  dec- 
laration as  the  plea  is  appUed  to. '  It  does  not  bar  the  debt,  as 
a  payment  would,  but  rather  establishes  the  liability  of  the 
defendant ;  for,  in  general,  he  is  liable  to  pay  the  sum  which  he 
tenders  whenever  he  is  required  to  do  so.  (s)    But  it  puts  a  stop 

tender  is  pludable  to  h  manhim  mmil;         (t)  Jo)ituwti  d.   Clay,  T  Titaiit.  486,  1 

bnt  that  does  not  appear  from  the  report  J.  B.  Moore,  200. 

in  SalJaiid,  and  Ihe  report  ie  1  Lord  Ka^-  |j)  Cox  ir.  Brain,  3  Tannt.  93 ;  Hani- 
nuHid,  !S5,  states  a  contrary  doctrine  to  ington  o.  American  Bimlf,  G  Fick.  340; 
have  been  laid  down  by  Uoil,  C.  J  ,  and  it  Bennett  v.  FnuiciB,  a  B.  &  P.  550  ;  Sett- 
cited  ai;i»rtlingly  in  SO  Yin.  Ab.  tit.  Ten-  tun  v.  Benedict,  5  Btag.  31 ;  .lonea  p. 
rfn-  (S),  pi.  B.  The  point  is  nut  expremty  Hoar,  5  I^ck.  S9I ;  Bulwer  c.  Horna,  4  B. 
mentioned  in  the  reports  of  the  aatue  case  &  Ad.  13S  ;  Stafford  r.  Clark,  3  Bing, 
iu  Carth,  413,  13  Mod.  152,  Comb.  413,  377. —The  anthorities  Bnil  practice  hare 
Holt.  SSC."  And  see  Cox  u.  Brain,  3  not  been  entirely  aniform  as  to  the  effect 
Taunt.  95.  of  a  payment  o'f  money  into  court,  either 
fp)  Ueaile  >.  Barrett,  2  A.  &  E  GS.  in  actions  of  aaHumpeit  or  tort.  In  as- 
This  was  an  action  by  a  landlord  against  snmpsit  the  modern  doctrine  ia,  that  pay- 
a  tenant  tor  not  keeping  the  premiaee'  in  ment  into  court,  when  the  coants  are  gen- 
repair,  &c.  The  defendaat  moved  for  eral,  and  there  ii  no  B]iet:ial  count,  is  an 
leave  to  pay  .£5  into  court  by  wav  of  cum-  admisaion  that  ihe  amount  paid  ta  is  dne 
pensation,  under  statute  3  &  4  fVill.  IV.  in  respect  of  some  contract,  but  not  that 
c.  ii,  §  SI,  and  also  that  it  might  be  re-  the  defendant  is  liable  on  any  particular 
ceived  in  court  under  a  plea  of  tender  contract  upon  vhich  the  plaintiff  may 
before  ai'tion  brought.  Pollciim,  J.,  said-  choose  to  rely.  KiiiGrhain  p.  Itobbins.  S 
"  Is  there  any  instance  of  such  a  plea  to  M.  &  W,  S4  (1 
au  action  for  unliquidated  damages  1  "  M.  &  W.  9  (1 
To  which  Whiu.  for  the  defendant,  an-  Man.  &  G  S73  (1B40) ;  Charles  d.  Branker, 
Bwered:  "A  plea  of  tender  U  allowed  to  12  M.  &  W.  743  (1844);  Edan  d,  Duilfietd, 
a  count  on  a  ^anlum  awruit.  [t  was  hi  5  Jur.  317  (1841).  Un  the  other  hand,  if 
settled  in  Johnson  v.  I^ncaater,  1  Stra.  thedeclaration  isonasiieciBl  contract. and 
S76.  Although  the  contrary  was  once  it  seems,  on  the  game  principle,  it  there  are 
Md  in  Giles  r.  Hart,  S  Salt  622."  Lord  general  countsand  also  a  special  connt,  the 
Denmaa  added:  "It  does  not  follow  be-  payment  admits  the  cauae  of  action  as  set 
cause  voo  may  plead  a  lender  to  a  count  forth  in  such  special  count,  but  iloes  not 
ou  a  quamlum  lurruil.  that  yon  m«v  also  admit  the  amount  of  damages  therein 
plead  it  to  any  count  for  unliqnfdated  Mated.  Stoveld  v.  Browin,  2  B,  *  Aid 
damages."  And  sea  Green  v.  Shiirtlilf,  116  11B18K  Gnillod  «-  Notk.  \  ^P- »" 
19  Vt  MS  (1795^:  WriohtD.  Goddard.B  A.  &  t-  '** 


19  Vl  592.  (1795);  WrightD.Goddani.B -_„,.. 

(o)  NewTork  Rev,  St.  vol.  ii.  p.  553,  (1B38);  Yate  r.  Wilan.  a  East,  ia+ U801V 

H»'    22;    Slack    B.    Brown.    13   Vend.  Bulwe,  „.  Horn,*  B.  &  Ad.\34l\8SaV,  Ben 

390;  Mass,  Pub.  St.  c,  179.  5 '0;  Tmcr  »«""■  Francis.  8  B.&  1"^  550  0^11. 

c.  Strong,  2  Coao.  6S9 ;    Brown  d.  Seal.  Jonas  i>.  Hoar.  5  P>=^-  ^^^   ^     JJ^iari 

36  Me.  407.  were  Ihree  «>iot>.  ""^  °1**°  '  prom-serj 

'  Hence  where  a  party  pleads  tender  it  i»  ui  kdmiwon  t**^  ^^^a,?^  ^?^- »■ 
entitled  to  jodgment  tor  at  least  the  amotiDt  t«iHli.>Bd  He"'**'  V_!lh,  6\  ta- 
Harp,  6  Col.  420  ;   Monroe  d,  Chaldeck.  78   III.  4a9-    Wulnw"**^*'    "'t^i^^ii  tt'"' 
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•639  THE  LAW  OP   CONTEACTS.  [PABT  II. 

*  639  *  to  accruing  damagea,  or  interest  for  dela;  in  payment,  and 
gives  the  defendant  costs,  (t)  It  need  not  be  made  by  the 
defendant  persanally  ;  if  made  hj  a  third  peraon,  at  his  request,  it 
is  sufficient ;  (u)  and  if  made  by  a  atranger  without  bis  knowledge 
or  request,  it  seems  that  a  subsequent  assent  of  the  debtor  would 
operate  as  a  latitication  of  the  agency  and  make  the  tender 
good.  (v).  Any  person  may  make  a  valid  tender  for  an  idiot ; 
and  the  reason  of  this  rule  has  been  held  applicable  to  a  tendt-r 
for  an  infant  by  a  relative  not  his  guardian,  (w)  And  if  an 
agent,  furnished  with  money  to  make  a  tender,  at  bis  own  risk 


note,  one  for  goodi   eald  uid  delivered,  teem  to  be  applied.     If  the  decluuion  ii 

mod  a  ttiird  for  mouey  had  mid  received.  Mperiai,  payment  into  court  operatai  aa  an 

The  defeudaat  brought  iu  iiiuiioy  ssDer-  admisaiiin  ul  the  caiue  of  action.   »  aet 

all/  "on  Bccuudt  of,  and  iu  uitigfautiou  uf.  ont  iu  the  declantion.     Tbnii.  in  action* 

the  plaintiff's  damages  in  the  snit,"     The  against  rallwaj a  for  iDJnriei  reiceired  bj 

conit  thought  this  an  admission  of  tiU  the  the  negligence  of  the  compaoj,  or  in  au 

cunCracts  pet  forth  in  the  declaration,  but  action  against  a  town  fur  a  defect  in  the 

nndar   the   circUinBtHaceS    the   defendant  highway,  pavmeat  into  court  adiuils  the 

had  leave  to  ameud  and  apecify  that  tlie  defendant  s  fiahility  as  set  ont,  aud  leavei 

muner  was  intended  to  be  paid  in  upon  the  question   of   damagee  for  the    jury, 

the   p'romiisocy  note.     So  in   Huntington  Bacon  i:  Charlton.  7  Cuah.  881  ;  l*erTeu  c. 

V.   AmeHcan    Bant.   6  Piclt.   340   (IfJiS),  Monmouthshire  Railiray  Co.  C.  B.  (1853), 

there    were   two   counts,   first,    on  an  ac-  SO  Kng.  L.  &.  Kq.  3S8.     And  see  Llord  t. 

count  annexed  CO  the  writ,  for  the- plain-  Walkey,    9  C.    i  V.  771.     On  the  otfaei 

tiS'a  s-nrvices,  claimiug  a  specific  sum;  haivl.  if  a  declaration  in  tort  is  venem/,  as 

and,  second,  a  count  ciaiining  a  reasuu-  in  trover  foe  a  number  of  articles.  ]jay- 

able   compensation   for    bis  iterviceii,  and  ment  into  conrt  wonld  admit  a  liability  <n 

alleging    their    ralue    at    Sl,aOD.      The  tont  csnae  of  action,  but  nut  any  (laiiicn- 

defendant    paid    $300    into  court.     1'he  lar   article  mentioned  in  the  declaratioa. 

Kincipal  question   was.  whether  the  de-  Sclireger  b.  Garden,  II  C.  B.  581,  10  ICnfc. 

adaiit  by  paving  the  money  into  court  L.  &  h,q.  S13 ;  CooJt  n.  Ilartle.  8  C  &  P. 

generally,  witfiout  designating  the  count  5661  Story  v.  Finnis,  6  Exch.  IS3,  S  Eng. 

on  whieh  it  was  paid  in,  admitted  the  con-  L.  &  Eq.  548. 

tract  of  hiring,  as  set  out  in  the  second  (f)  Dixon  v.  Clark,  9  C.  B.  SG5 ;  Waia- 
count,  thus  leaving  no  qneetion  for  the  tell  i.'.  Atkinson,  3  Bing.  290 ;  Law  c.  Jack- 
Jurv.  except  the  value  of  the  plniotid'a  sua,  9  Cowea,  641  ;  Uoit  c.  HouMon,  3 
aervices.  The  court  Uld  that  it  did.  In  Johns.  Cas.  243  ;  Carlej  b.  Vance,  IT  Mam. 
Spalding  v.  Vandetvook.  2  Wend,  431  389  ;  Raymondir.Bearnard,  12  Juhn*.a;4: 
(1829),  the  declaration  contained  aconnt  Cornell  i>.  Green.  10  S.  &  R.  14.  A  ten- 
on a  promissory  note  for  SI3I,  and  also  der  may  be  snSlcieat  to  stop  tin  ntnniag 
the  common  money  counts.  The  defend-  of  interest,  although  not  a  ttrkairal  tender 
ant  paid  in  (89,  and  sought  to  reduce  the  so  as  to  give  costs.  GuS  n.  Kehoboth,  i 
amount  of  the  plaintiffs  demand  to  that  Cnsh.  475 ;  SofFolk  Rank  r.  WorccMci 
■nm,  by  showing  that  the  cuuai deration  of  Bank.  S  Pick.  106. 

the  note  failed.    The  court  admitted  evi-  (u)  Cropp  r.  Hambleton,  Cro.  Elii  48; 

deuce  to  that  point,  nutwithaiauding  the  I  Rol.  Ahr.  431  (K,|,  pi.  3.    A  tender  may 

plea.  See  IJonnetl  e.  Columbian  insurance  be  made  hv  an  inhabiiant  of  a  school  dit- 

Compnny,    2    Sumner,    366     11836).     In  trict,  on  behalf  of  such  district,  wiihoot 

Klgar  u.  Watson.  1  C«r.  &.  M.  494  (1842),  any  express  snthority;  and  this,  if  ratified 

the  action   van    assump«it    for  nse  and  by  the  district,  is  a  good  tender.     Kiucatd 

occupation,    and    for   money    lent.      Cole-  o.  Brunswick,  !  Fairf.  188. 

ridge,  J.,  held  timl  a  general  pavment  by  (ii)  Per    BtU.    C.  J.,    in  Harding    t. 

the  defendant    acknowledged   the  |dain-  Davies.  a  C.  &  P.  78.     And  see  Kiucaidr. 

tiff's  right  to  recover  lUimeOiing  on  erery  Brunswick.  2  Fairt.  188 ;  Read  r.  CM- 

item  in  Ilia  Mil  of  particnlara,  and  it  waa  ring,  3  M.  &  ^,  86. 

for  the  jury  to  aasens  the  amount.  —  In  Jir)  Co.  Litt.  306  b ;  Bt«wn 

actions  of  tort  the  same  general  principlet  1  Rawle,  40S. 
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CH.   m.j  DEFENCES.  •640 

tenders  more,  it  is  good,  (x)    So  a  tender  need  not  be  made 
to  a  creditor  personally ;  but  it  must  be  made  to  an  *  agent    *  640 
actually    authorized  to   receive    the    money,  (y)  *    It  the 
money  be   due  to   several  jointly,  it  may  be  tendered  to  either, 
but  must  be  pleaded  as  made  to  all.  (z)     It  perhaps   is   good   if 
made    to    one   appointed   executor,   if   he   afterwards   prove   the 
will,  (a) 
The  whole  sum  due  must  be  tendered,  (6)  as  the  creditor  is 

(t)  Re*d  B.  GoldrJDg,  a  M.  &  8.  86.  bUit;  hj  which  the  defendanU  were  liable 

(n)  KirtoQ  B.  Bmicnwaite,  1  M.  4  W.  Co  pay  to  the   plaintiK  the  whole  of  the 

SIS;  Goodland  v.  Blewith,  1  Camp.  477.  said  Sargei  buid  Ed  one  eutire  Hum  apon 

Teader  to  a  iDerchaot'H  ['lerk,  at  the  store,  requuC;    and  that,   after   the    tast-men- 

for  goods  previous]/  booght  there,  is  good,  tiuned  and  larger  sum  )iad  become  so  dae, 

although  the  claim  had  theu  been  lixiged  aiid  while  tbe  same  remaiued  unpaid,  the 

with  an  attorney  for  collection.    Hovt  r.  plaintiff  requested  of  tbe  defendauts  pay- 

Byraee,  '2  Fairf.  475;  Mclneffe  b.  Wheel-  meut  uf  the  last-inetitLoiiedaDdlBr^TBum, 

ock,  1  Gray,  600.     And  this  althuagh  the  of  which  the  said  ^  j  iu  tlie  plea  mentioned 

clerk  had  been   forbidden  to  receive  the  wag  then  such  indivisible  parcel  as  afore- 

mooey,  if  tendered.     Moffat  e.  I'srsoos.  5  said,  yet   that  the  deCeudants  refused  to 

TaDDt.  307.    'i'ender  to  the  attorney  of  a  pay  Che  s&id  larger  sum  ;  wherefore  the 

creditor  who  has  the  cloini  left  for  collec-  ptaiutiff  refused   the  said  ^5.     1/M,  on 

tion,  is  good.      Watson  p.  Hetheringlon,  I  special  demnrrer,  that  the  replication  was 

Car.  &K.  36;  Croier  b.  Filling,  4  B.  &C.  agoodaUHWerCothe  plea,  and  that,  if  there 

38,6  l>aw1   &R.133.     A  ud  tender  to  sui'h  was  any  set-off  or  other  just  cause  fur  uoC 

•Itoniey'a  clerk,  at  his  offira,  the  principal  payiug  the  larger  sum.  It  should  have  come 

being  abseut,   may   be  good,     Kirtou  B.  by  way  of  rejoinder.    Su   in   Boyden  v. 

Braithwalte,  tupra.    And  see  Wilmot  v.  Moore,  5  Mass.   365,   where  the  defend- 


Smith,  3  C.  &  P.  453 ;  Barrett  v,  Deere,  anC  had  brought  into  court  what  she  aup- 

Moody  &  M.  aoo.    See  Bingham  b.  All-  posed  justly  due  on   the  action,  and  the 

port,  1  Nev.  A,  M.  398.    Tbe  debtor  is  not  costs  up  tu  the  time,  but  upon  Che  trial 

obliged  to  tender  for  such  attorney's  Jclfer.  it  appeared   Chat  sbe  had  brought  in  too 

Kirton  a.  Uraithwaite,  aufn-a.  little  by  forty-one  cents,   and    the  judge 

(i)  l>ougl»s  0.    I'atrick,  3  T.  R.  683.  directed  the  jury  that  they  might  slillflnd 

So  a  tender  of  a  deed  to  one  of  two  joint  a  verdict  for  the  defendant,  if  the  balance 

elrchauers  ia  sofficienC.  Dawson  v.  appeared  to  them  a  mere  triSe,  and  they 
wisg,  16  S.  &  B.  371.  found  acconlingly,  anew  trial  was  granted 
(a)  IEq.Caa.Abr.3I9.  But»eeTodd  fur  the  misdirection  of  the  judge.  And 
B.  Parker,  Coxe.  4S.  Pattoai,  C.  J.,  said :"  It  is  a  well-known 
{b)  Dixon  e.  Clark,  5  0.  B.  35S.  In  rule  that  the  defendant  must  lake  care,  at 
this  case  a  declaration  in  debt  on  simple  his  peril,  to  teuder  enough,  and  if  he  does 
contract  contuned  two  cotmCs,  in  each  of  notand  if  Che  plaintiff  replies  tliac  there  is 
which  £36  were  demanded.  'Ilie  defend-  more  dne  Chau  is  tendered,  which  is  trav- 
anta  pleaded  as  lo  tbe  causes  of  action,  as  eiwd,  the  isfiae  will  be  against  the  defend- 
to  JUS,  parcel.  &c.,  a  Under.  The  plaintiff  ant,  aud  it  will  be  tbe  duty  of  tbe  jury  Co 
replied,  that  before  and  at  the  time  of  the  ttsKess  for  tbe  plaintiff  Che  sum  due  on  the 
tender,  aud  of  the  reqneat  and  refusal  promise ;  and  if  it  be  not  covered  by  the 
after  tnentioaed,  and  until  and  at  the  com-  money  tendered,  he  will  have  judgment 
raencement  of  the  action,  a  larger  sum  for  Che  balance.  If  the  present  direction 
than  £5,  namely,  .£13  ]5>.,  part  of  the  of  the  judge  had  been  in  the  trial  of  such 
mtmey  in  the  declatacion  demanded,  was  an  issue  arising  on  a  plea  of  tender,  we 
dne  horn  Che  defendants  to  the  plaintiff  cannot  think  the  direction  to  be  righc 
at  OKt  entire  nm,  and  an  ontenllreciaUratl  The  defendant  cannot  lawfully  witbliold 
and  liability,  and  inclusive  of,  and  notaep-  from  the  plaintiff  any  money  due  to  him, 
aiate  or  divisible  from,  Che  said  sum  of  however  small  the  hi 
£9,  and  the  same  being  a  contract  and  lia-  ant  intended  t( 

>  A  tender,  however,  to  an  attorney's  clerk,  tn  his  olBee,  who,  saying  that  hia 
maaCer  ia  one  and  that  he  had  "  no  iostractions,"  i«fu«««  Che  money,  is  good.  Finch  o. 
Boning,  4  C.  P.  D.  143.  — K. 
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•642  THE  LAW  OF  CONTKACTS.  [PAST  11, 

*  641    *not  bound  to  receive  a  part  of  his  debt.     Bat  this  does  not 

mean  the  whole  that  the  debtor  owes  to  the  creditor;  for  he 
may  owe  him  many  distinct  debts  ;  and  if  they  are  perfectly  sepa- 
rable as  so  many  notes,  or  sums  of  money  otherwise  distinct,  the 
debtor  has  a  right  to  elect  such  as  he  is  willing  to  acknowledge  and 

pay,  and  make  a  tender  of  tliem.'     And  if  the  tender  be 

•  642    for  more  than  the  whole  debt,  it  is  valid ;  (c)  unless  "  it 

the  plaintiff  could  claim,  bat  mftd«  a  mis-  4  B.  &  Ad.  346 ;   Donglu  ■>.  Patrick,  3 

take  in  her  calculaliun,  she  miut  suffer  T    R    6S3 ;  Black  d.   Smith,  Peake.  SS ; 

for  her  own  rnistake,  and  uot  the  plain-  Carlman    ■>.    Lubbock,  5   D.  &   K.   389 ; 

tiff;  althoagh  the  injiiiy  to  him  may  he  Bevam  d.  Roes,  5  M.  &  W.  306.     In  this 

Tery  smnll,  and  each  a>  moMt  meu  vroald  laet  case,  the   defendant,  who   owed   the 

"  regard.     From  the  calcniatioii  made  by  plaintiff  £108  for  principal  and  interest 


the  judge  iu  the  horiy  of  the  trial  the  de-    on  two  promissory  notee.  in  conseiiueuca 
flciRDCv  w(u  about  fourteen  centa,  but,  on    of  an  application  from  the  plaintiff's  at- 
t  calculation,  it  amounts  to    (omey  for  the  amoant,  sent  a  person  to 


•bout  forty-one  ceuts.  And  if  at  the  time  the  attorney,  who  told  him  he  came  to 
the  money  was  brouebt  in,  no  actiun  had  settle  the  amount  due  on  the  notes,  and 
been  pending,  and  the  plaintiff  had  then  desired  to  be  informed  what  was  due,  and 
received  and  indoraed  the  payment,  he  laid  down  ISO  sovereigns,  ont  of  which  he 
might  afterward!  have  commenced  and  desired  the  attorney  u>  take  the  principal 
maitituned  an  action  to  recover  tlie  bal-  and  interest,  but  the  attorney  refused  to 
ance  then  doe.  That  the  law  will  not  do  so,  unless  a  shop  account  due  from  tlie 
regard  trifles,  is,  when  properly  applied,  a  plaintiff  to  the  defendant  were  fixed  at  a 
correct  maxim.  Bat  tothid  poiul  it  is  not  certain  amount.  Held,  that  this  was  a 
applicable.  In  calcnlating  mterest  there  good  tender  of  the  £10S,  the  fixing  of  the 
may  and  probably  mast  arise  fractions  shop  account  being  a  collateral  matter, 
not  to  be  expressed  in  the  legal  money  of  which  the  attorney  had  do  right  to  re- 
account;  these  fractions  are  trifles,  and  auire.  And  Lord  Jbini^CT-said:  "  I  am  not 
may  be  rejei^ted.  In  making  payments  it  ilispoaed  to  lay  down  general  propositions, 
ja  sometimes  not  possible,  from  the  value  unless  where  [t  is  necessary  to  the  de- 
and  divisions  of  tlie  current  coin,  to  make  cision  of  the  case  ;  but  I  am  prepared  to 
the  exact  sum  ;  if  the  payment  be  made  say,  that  if  the  creditor  knows  the  amount 
as  nearly  as  it  can  conveniently  be  made,  due  to  him,  and  is  offered  ■  larger  sum, 
the  fractional  part  of  a  small  coin  may  be  and,  without  any  objection  on  the  f^ronnd 
neglected  ;  it  is  a  trifle.  But  the  present  of  want  of  change,  makes  quite  a  collat- 
case  is  not  one  of  these  trifles.  A  man  eral  olijeclion,  that  will  be  a  good  lender." 
may  sue  and  recover  on  a  note  given  tor  Bnt  the  teuder  of  a  X5  banknote  in  pay- 
fort;  ceuta  ;  alao,  on  a  larger  note  where  nient  of  a  debt  of  X3  lOi.,  and  requesting 
forty  cents  remain  unpaid.  It  is  there-  the  creditor  to  make  the  change,  and 
fore  our  opinion  that  the  jury  ought  to  return  the  balance,  has  been  held  a  bad 
have  been  directed  to  calculate  the  inter-  teuder.  Betterbee  n.  Davis.  3  Camp.  TO. 
est  on  the  second  uote.  and  deducting  the  And  see  Robinson  «.  Cook,  6  Tannt.  336 ; 
payments,  if  a  balance  remained  aimaid.  Blow  it.  Rnssell,  I  C.  &  P.  865.  If  how- 
to  find  that  balance  for  the  plaintiff.  If  ever  tbe  creditor  does  not  object  to  the 
any  sum  large  enough  to  be  diiKiharged  in  request  for  change,  but  claims  that  more 
the  carreut  coin  of  the  country  is  a  trifle,  is  due  than  the  imaf«  omiant  tendered,  and 
which,  although  due.  the  jury  are  not  ob-  therefore  refuses  la  receive  the  tender, 
liged  by  law  to  award  to  the  plaintiff,  the  the  tender  isgood,  Blackr  Smith,  Peake. 
creditor,  it  will  be  difHcult  to  draw  a  line  SS  ;  Cadmau  v.  Lubbock,  9  I).  &  R.  IBS ; 
and  say  how  large  a  sum  must  lie,  not  to  Sanndere  v.  Graham,  Gow,  121,  And  so 
be  a  trifle.    The  law  gives  ns  no  rule,"  if  he  refusea  the  t     ' 

But  a  tender  of  the  snm  jHJi%  rfwf  by  the      j -i-.  -v.  j-i 

condition  of  a  ionrf,  is  good,  allhougfi  less      ,  _ ._ _.      ... .  _. 

than    the    penalty.     Tracy    v.   Strong,  3  unless  the  debtor  will  fix  his  own  counter- 
Conn.  659.  claim   against   the   creditor  at  a  certain 
(cj  Astlej  V.   Reynolds,  3  Stra.  916;  sum.    Bevans  n.  Rees.a  H..&  W.306.    If 
Wade'scBse,  5  Rep.  115;  Dean  17.  James,  a  creditor  baa   separate  claims   against 
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be  accompanied  with  a  demand  of  the  balance,  and  the  creditor 
objects  for  that  reason.  If  the  obligation  be  in  the  alternative 
one  thing  or  another  as  the  creditor  may  choose,  the  tender  should 
be  of  both,  that  he  may  make  hia  choice,  (d) 

A  tender  must  be  made  at  common  law,  on  the  very  day  the 
money  is  due,  if  that  day  be  made  certain  by  the  contract.  («) 
Bat  the  statutes  and  usages  of  our  States  (/ )  generally  permit 
the  tender  to  be  made  after  that  day,  but  before  the  action  is 
brought ;  and  in  some  it  may  be  made  after  the  action  is  brought 
It  has  been  said  that  a  tender  cannot  be  made  before  the  debt  is 
due,  as  the  creditor  is  not  then  obliged  to  accept  it,  even  if  it  does 
not  draw  interest  But  we  should  be  inclined  to  believe,  that  the 
courts  of  this  country  would,  generally,  hold  a  tender  valid  that 
was  made  before  the  debt  Was  due,  provided  the  debt  did  not 
draw  interest,  or  if,  when  the  debt  did  draw  interest,  the  tender 
included  interest  to  the  maturity  of  the  debt  (ijr)  ^ 

To  make  a  tender  of  money  valid,  the  money  must  be 
actually  produced  and  proffered,  (h)  unless  the  creditor  expressly 

divera  penoni  tor  different    mmounts,  a  from   auge.    Tntcr  v.  StroDg.  2  Conn, 

tender  of  uoe  groas  idiii  for  the  debts  of  659.    Ree   tiao   Sh'ntet  v.   Woodard,  57 

all,  will   not  aappoTt  a   plea  of    lender,  Mich.  213;  Davis  e.  Henry,  53  Miss.  110; 

Biatiug  that  a  certain  portion  of  the  whole  Sharp  a.  WyckofC,  39  N.  J.  Kq.  3T6. 
Bum  WM  taudeted   for  the  debt  of  one.  (y)  There   can    be   no   dunbt    that  a 

Strong  E.   Harvey,   3   Bing.  304.    Bnt  a  tender  of  a  debt  dne  at  a  ceitaiii  day, 

tender  of   one  gross  sam   upon   several  before  sncb  clay,  witliuut  tendering  also 

demands  from  the  same  debtor,  without  interest  up   to  the  day   of  matunty,  is 

deaignatiug  the    amoant   tendered   upon  bad,  wbere  the  debt  is  drawing  interest, 

each,  ia  good.    Thetford  o.  Hubbard,  22  Tillon  t-.  BriUon, 4  Halst.  ISO;  Saunden 

Vt.  440.  V.  Frost,  S  Kelt.  267,  per  Parker.C  J.     It 

Id)  Fordley's  case,  I  Leon.  68.  is  not  so  clear  that  if  a  debt  is  nut  draw- 

(c)  City  Bank  u.  Cutter,  3  Pick.  414;  ing   interest,  tender  of  the  debt  before 

Dewey  a.  Humphrey,  5  I'ick.  187 ;  May-  the  day  is  due  and  payable,  is  not  good-; 

Hard  E.  Hunt,  id.  240;  Goald  v.  Banlu.  S  end  one  case  has  expreaslv  held  it  valid. 

Wend.  Ma ;  Day  x.  Lafferty,  4  Filte,  450 ;  M'Hard  e.  Whetcrott,  3  Harris  &  McH. 

kDd  aee  ante.  p.  *  637,  n.  (b).     Pfrhapi  on  85. 

a  contract  tot   the   payment   of  nionev,         (A)  Sucklinge  f.  Coney,  Noy,  74.    This 

■imply,  when  interest  would  be  the  only  case   is  stated   in   the   book   as  follows: 

damages  to  be  recovered,  a  tender  of  the  "  Upon  a  special   verdict,  upon  payment 

principal  and  inUrett,  to  the  day  of  tender,  for  a  redemption  of  mortgage,  the  mort- 

might  ba  sufficient,  if  made  before  action  gagor  comes  at  the  day  and  place  of  pay- 

brouzht.     But  see  nnit,  p.  *637,  n,  (n).  ment,  and   said  to  the  said  mortgagee. 

IHxan  V.  Clarke.  5  C.  B.  3T9 ;  Dobie  e.  '  Here,  I  am  ready  to  pay  you  the  X200.' 

Larkan,  10  Ex.  776.  which  was  of  due  money,  and  yet  held  it 

(/)  This  is  the  mle  in   Connecticut  all  the  time  npon  hia  arm  in  bags;  and 

1  "  I  do  not  think  there  is  any  authority  in  English  law  for  the  proposition  that  the 
acceptor  of  a  bill  mav  tender  the  amount'  before  the  bill  is  doe,  and  that  such  tender 
operates  as  a  discharge  of  the  bill."  Per  Bowen,  I..  .T..  in  Richardson  v.  Harris,  22  Q. 
H.  D.  268,  27S.  But  in  WyckofT  ii.  Anthony,  90  N.  T.  442,  it  wan  held  that  a  tender 
of  the  sum  dne  on  a  note,  with  a  demand  for  the  coIlBteral  security,  made  at  the  time 
the  note  waa  expressed  to  be  due.  both  partien  treating  the  debt  na  due.  and  the  payee 
Mfnsing  the  tender  unless  additional  unsecured  claims  were  paid,  was  a  valid  tender 
•0  aji  to  suHtaiu  an  action  tot  conversion  of  the  security,  although  the  days  of  grace 
had  not  expired. 
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*  643    *  or  impliedly  waives  tbia  production ;  (i)  and  he  does  this 

by  declaring  that  he  will  not  receive  it  {ii)  And  it  has  been 
held  that  if  the  creditor  refuses  to  take,  touch,  or  count  money  ten- 
dered to  him  of  a  certain  amount,  if  he  afterwards  take  the  ground 
that  it  was  less  iu  amount,  he  must  prove  this,  (tj)  And  it  seems 
that  the  creditor  may  not  only  waive  the  actual  production  of  the 
money,  but  the  actual  possession  of  it  in  hand  by  the  debtor. 
But  it  has  been  held,  in  one  case,  that  if  a  debtor  lias  offered  to 
pay,  and  is  about  producing  the  money,  and  is  prevented  by  the 
creditor's    leaving   him,  tbia  is  not  a  tender,  (j)    The   debtor   is 

adjndf^    uo    tender,   for    it    might    be  other  hand,  in  Finch   c  Brook,  1  SciHt, 

counters  or  base  coin  for  au/thing  that  70,  the  defendant's  atturney  called  at  the 

appeared."     And     Mr.   JuBtira    Anilerion  plaintiff's  shop  to  pay  him  the  debt,  hav- 

■aid:   "It   is  no  good   teuder   to  «ay.  I  mg  the   money  in   his   pucket   for   that 

am  readr,"  &c    So  in  Cuinyun's  Digest,  pugioee,  apd  mentioned  the  precise  sum. 

Pleader  '(2  W.)  3S,  it  is  said.  "  If  iwue  be  and  at  the  same  time  pot  bu  hand  into 

npau  the  tender,  there  miist  be  au  uituol  bin  pocket  fur  the  pDrpiwe  of  taking  oot 

oBer.     The  tender  alleged  lanst   be  legSil.  tbe  moDey.  bnt  did  not  actually  prodnce 

and  therefure  it  is  not  unfflcieDt  to  say  it,  the  plaintiff  saving  he  cuuld  nut  take 

panilm  fait    tolatre,    without    saying.    c(  it.     And,  lemble,  tluit  this  waa  a  aufficieut 

oblntit."     See  also  Thomas   v.  Evans.   10  lender,  the  plaintiff  having  dispeuied  with 

EaM,  101  ;  Dickeoion  i-.  Sbee,  4  Ksp,  68  ;  tbe  iKtoal  prodaction  of  tbe  money  ;  bnt 

Kraos    v.    Amuld,    T    J.    B.    Moore,    ti9;  juwre  whethei  Such  diapeuButioaoaght  not 

lisatherdale  v.  Sweepstone,  3  C.  &  P.  342  ;  to  have  been  specially  pleaded.      And  in 

Finch  0.  Brook.  1  :ScoCt,  10;  Glasscott  d.  Breed  v.  Hnrd,  e  Pick.  S&G,  a  wituese  told 

Day,   9    Eap.   48;    Brown    E.   Gilroure.    S  the  plaintiff  that  the  defendant   had  left 

Greenl.  107.     It  is  at  all  eventa  eesentinl,  money  with    him    to    pay    the    plaintiff's 

that  the  debtor  have  the  money  readv  to  hill,  and  that  if  the  defendant  would  make 

deliver.     It  is  not  sufficient  that  a  tliird  it  right,  by  deducting  a  certain  sum,  he 

person  on  the  spot  ban  the  money  which  would  pay  it,  at  the  same  time  making  a 

be  would  lend  the  debtor,  unless  he  actu-  motion  with  his  hand  towards  his  desk,  at 

ally  conseuu  to  lend  it.     Ijargent  d.  Gra-  which    he   was    tbeu    standing ;  and    he 

ham,  5  N.  H.  440;  Fuller  e.  Uttle.  7  N.  swore  that  he  believed,  bnt  did  not  know, 

U.  93S.    The  rule  is  thus  laid  down  in  that  there  was  money  enough  in  his  desk, 

Bakeman  it.   Pooler.   15    Wend.  637 :    To  but.  if  there  was  not,  he  would  have  oh. 

prove  B  plea  of  lender,  it  muKt  appear  tbM  talned  it  in  Ave  miuiites.  if  the  plaintiff 

there  was  a  production  and  nwnna/  offer  of  wonld   have  made  the  deduction  ;  bnt  the 

the  money,  nale«s  (he  ume  be  dispensed  plaintiff   replied   that  he    wonld    deduct 

with  by  i>i>me  positive  act  or  derlaratinn  nothing.     Ar/if.  that  this  was  not  a  tender. 

on  the  part  ot  the    creditor;  it   is    not  And,  per  Ciirum,  "I'o  our  snrpriae  there 

enough  that  the  party  has  the  money  in  are  cases  very  nearly  like  this,  where  the 

his  porkfl,  and  says  to  the  creditor  that  he  offer  whs  held  to  be  a  valid  teuder,  as  in 

has  it  ready  for  him,  aud  asks  him  to  take  Harding  v.  Uavies.  S  Car.  &  P.  77,  where 

it,  without  showing  the  money.     A  tender  a  woman  stated  '  that  nlie  had  the  money 

of  the   creditor's   own   overdue   notes  is  upstairs.'     Here  the  witness  said  he  conlci 

equivalent  to  a  tender  in  cash.     Foley  v.  get  the  monev  in  Ave  minute*.     We  all 

Maaon,  6  Md.  37.  think  tbia  was  not  a  tender.     The  party 

lij  The  decisioni  are  nice,  and  perhaps  must  have  the  money  about  him,  w^ere- 

not  alto((ether  harmonious  upon  the  point  with  to  make  the  tender,  though  it  is  not 

of  what  conititQtea  a  waiver  of  the  pro-  nevessary  to  count  it.      We   think  there 

ductiou  and  offer  of  the  money,  so  ns  to  was  not  a  teuder  here,  even  on  the  broad 

render  a  tender  valid.      In  Iteed  b.  Gold-  cases  in  England."    bee  Strong  v.  Blake, 

ring,  a  M.  &  S.  86,  the  ageut  of  the  debtor  46  Karb.  327. 

pulled  out  his   pocket- Iwok.  aud  told  the  (I'l)  Kndolph  v.  Wagner,  36  Ala.  698. 

plaintiff  if  he  would  go  to  a  neighboring  See  ^o  Hall  v.  Norwalk  F.  Ins   Co.  57 

public  boose  be  would  pay  the  debt.    The  Conn.  105  ;  Sharp  v.  Todd, 3SN.  J*.  F^.  334; 

a^iit  hod  the    necessary   amount    in  his  Hoffman  o.  Van  Diemen,  63  Wis.  362. 

pocket-book,  bnt  no  money  was  prodnced.  (ij]   Brewers  v.  Fleming.  31  P.  102, 

^'he  creditor  refused  to  take  the  amount.  (j)   Leathenlale   a,    Sweepstone,   3    C. 

Yet  tbi/i  was  hM  a  good  teuder.    On  the  &  P,  343.    lu  (his  case,  in  order  to  prove 
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not  bound  to  count  out  the  mooef,  if  he  has  it  and  offerB 

it(*) 

*  The  tender  must  be  uacondibioQal ; '  so,  at  least,  it  is  *  644 
sometimes  said ;  but  the  reasonable,  and  we  think  the  true 
rule  is,  that  no  condition  must  be  annexed  to  the  tender  {I)  which 
the  creditor  can  have  any  good  reason  whatever  for  objecting  to ; 
as,  for  instance,  that  he  should  give  a  receipt  in  full  of  all 
demanda  (m)    It  may  not  perhaps  be  quite  settled  that  if  the 

the  tender    a  vitaeu  was   callvd,   who  The  plaintlS  refused  to  receive  it.    Aod 

stated  that  ha  heard  the  defendaut  offer  Lord  EUenboroagh  held  thia  Dot  to  be  a 
tu  pay  the  plaiutiff  the  ainoaut  of  his  de-  zuod  tender.  Thajei  a.  Brackett,  II 
maud,  deducting  lit.  O^d.,  which  balance  Maas.  450,  la  also  in  point.  The  re&t  debt 
was  the  sum  stated  in  tlie  plea;  that  the  waa  SI90.S5.  Fart  of  this  debt  had  beeu 
defendant  then  put  his  hand  into  his  paid  by  the  note  of  a  third  person,  which 
pocket,  but  before  he  conld  take  oat  the  wns  indorsed  by  the  debtor  to  the  plaintiff, 
money  the  plaintiff  left  the  room,  and  tbe  IF  this  note  had  been  paid  at  maturity, 
money  was  therefore  not  produced  till  the  the  defendiuit  would  still  hare  been  in- 
plaintiff  had  gone.  Lord  TtMrrdta  htld  debted  to  tbe  plainiiff  iu  the  sum  of  %V}, 
this  no  lender.  But  this  was  only  a  iViji  which  he  tendered,  bat  reiiDired  a  receipt 
Flint  case,  and  may  perhaps  be  question-  io  full  of  all  demands.  The  creditor  re- 
Able.  For  if  a  tender  be  designedly  fused  to  give  this,  as  the  note  whii  still 
ftvoided  by  the  creditor,  he  ought  not  to  anpaid,  but  offered  to  ^ive  a  receipt  in 
object  that  uo  tender  was  made.  Gilmore  full  uf  all 'iccounfi;  whereupon  the  tender 
1..  Holt,  4  Hck.  25 ;  Soothworth  v.  Smith,  wns  withdrawn.  Parktr.  C  J.,  said :  "  The 
I  Cush.  391.  defendant  lost  the  benefit  of  his  tender 

(it)   Wheeler  u.  Koagga,  S  Ohio,  169.  bv  Insisting  on  a  receipt  in  full  of  all  de- 

3T2;   Behaly   v.  Hatch,  Walker  (Miss.),  numda,  which  the  plnintiff  was  nut  obliged 

369 ;  Breed  v.  Hard,  fl  Pick.  356.  tu  give  him.    The  defenduiC  should  havo 

(1)  Id  Bevans  v.  Rees,  cited  tujira,  n,  relied  on  his  tender,  and  upon  proof  M 

{f  I,  MaitU,  B.,  said  :  "  No  duubt  a  tender  the  trial  that  no  more  was  due.    Bnt  he 

muat  be  of  a  specific  sum,  on  a  specific  withdrew  the  tender,  because  the  plaintiff 

■cconnt,'  and  if  it  be  upon  a  condition  would  not  comply  with  the  terini  which 

which  the  creditor  has  a  right  to  object  accompanied  it.    This  cannot  be  deemed 

to,  it  is  not  a  good  tender.     But  if  the  a  lawful   tender,  and,  according  I 

only  condition   be  one   which  he  has  no  a^eement  of  the  parti        '    ' 

right  to  object  to,  and  he  has  still  power  to  be  entered  fur  the  plaii 

tale  the  money  due,  —  as  if  the  condition  of  his  account  and  for  his  costs."    And 

were  '  1  will  pay  tlie  money  if  von  will  see  Ixiring  c  Cooke,  3  Pick.  48.     Wood 

take  it  up.'  or  the  like,  —  that  dues  not  ii.  llitclicock,  30  Weud.  47,  Is  a  strong 

invalidate  the  tender.     Here  the  defend-  case  to  this  point.     It  is  there  hfid,  that 

ant  oSen  the  plaintiff  the  option  of  tak-  a  lender  of  money  in  payment  of  a  debt 

log  any  amonnt   wliich  be  says  is  due,  to  be  available  must  be  without  qualiflca- 

BLod  only  oCTen  it  in  satisfaction  of  that  tion,  i.   e.,   there    must   out    be   anything 

nmanot;   there  is  no  condition  therefore  raisine   the   implication    tlukt   the'  debtor 

which  the  plaiutiff  has  a  ri((ht  to  object  to."  iutendad  to  cut  off  or  bar  a  claim  for  any 

(n|  It  baa  been  often  adjudged,  that  if  amount  beyond  the  sum  tendered  ;  and  it 

the  debtor  demand  a  receipt  m/idt  thu  was  accordingly  held  in  this  case,  that 

Titiales  his  tender.     Glasscolt  k.  J>ay.  5  tbe  lender  of  a  sum  of  money  in  ^vli  dig- 

Esp.  4S,  seemE  to  be  a  leading  case  on  this  charge  of  all  demands  of  the  creditor  waa 

point.    The  sam  claimed   in   the  action  not  good.     And   Uotoai,  J.,  said  ;  "  Very 

was   X30.     The   defendant    pleaded  nou-  likely  the  defendant    when   he  made  the 

assumpsit,  except   as  to  £18.  and  as  to  tender  owed   the   plaintiff  in   the  whole 

that  a  tender.    The  witnexs  for  the  de-  more  than  eighty-five  dullars.  but  has  sac- 

(endant,  who  proved  the  tender,  stated,  ceeded.  by  raising  technical  difficulties,  iu 

that   he   went   to   the    plaintiff  with  tbe  reducing  the  report  to    that  sum.     lude- 

money,  which  he  offered  to  pay  on  tbe  pendent  of  that,  however,  the  tender  was 

plaintiff   giving    him  a  receipt  in  fnIL  defecdre.    It  was  dearly  a  tender  to  be 

t  Shock  V.  Chicago,  £c  By.  Co.  73  la.  333 ;  NofM  v.  Wyckott,  114  N.  T.  304. 
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*  645    *  debtor  demaads  a  receipt  for  the  sum  which  he  pays, 

and  if  this  be  refused,  retains  the  money,  he  will  thereby 
(though  always  ready  to  pay  it  on  those  terms)  lose  the  benefit 
of  his  tender.  But  the  authorities  seem  to  go  in  this  direction. 
It  has  been  recently  held  in  New  York,  that  a  tender  is  valid 
although  accompanied  with  a  condition,  if  this  be  one  which 
the  debtor  had  a  right  to  make  and  the  creditor  had  uo  right  to 
resist,  (jam) '  If,  however,  a  tender  be  refused  on  some  objection 
quite  distinct  from  the  manner  in  which  it  was  made,  as  for  the 
insufficiency  of  the  sum  or  any  similar  ground,  objections  arising 
from  the  form  of  the  tender  are  considered  as  waived,  and  cannot 
afterwards  be  insisted  upon,  (n)  The  tender  may  certainly  be 
accompanied  with  words  explanatory  of  the  transaction,  if  they 
impose  no  condition,  (nn) 

The  tender  should  be  in  money  made  lawful  by  the  State  in  which 
it  is  offered,  (o)  But  if  it  be  offered  in  bank-bills  which  are  current 
and  good,  and  there  is  no  objection  to  them  at  the  time  on  the 


accepted  aa  the  whole  balance  dae,  which  thii  rale  is  obTions  where  the  debtor  doee 
ia  hoidea  bad  by  all  the  books.  The  ten-  not  in  fact  tender  all  that  in  due ;  for  if  a 
der  waa  aUo  bad,  because  the  defendant  debtor  tenders  a  certain  bdih  w  all  that  h 
wonid  not  allow  that  he  was  even  liable  doe,  and  the  creditor  receives  it,  nnder 
to  the  full  amouut  of  what  he  tendered,  these  circunutHaceti  it  might  comprumiNi 
His  act  was  within  the  mle  which  aa/a  he  hi«  rights  in  seeking  to  recover  mure  ;  bat 
shall  not  make  a  proteat  aEBiaaC  bia  lia-  if  the  same  anin  waa  teudered  unaaidiliori- 
bility.  He  mOHt  also  avoid  ail  connter-  u%,  no  aacli  eSert  could  follow,  Sntton 
claim,  sa  of  a  aet-off  agaiuat  pan  of  the  d,  Hawkins,  8  C.  &  I'.  S59.  The  reason 
debt  dne.  That  this  defeudaat  intended  why  a  tender  has  so  often  been  held  in- 
to impose  the  (eriiia,  or  ruse  the  infer,  valid,  when  a  receipt  in  fall  was  de- 
ence  that  Che  acceptance  of  the  money  manded,  seems  not  to  have  been  merel* 
should  be  in  full,  iiud  thus  conclude  the  because  a  receipt  was  asked  for,  but 
plaintiff  against  litigating  all  farther  or  rather  becanae  a  ptut  ww  offered  in  fnll 
other  claim,  the  referees  were  certainly  payment.  See  Cheininaot  e.  Thornton,  i 
entitled  to  say.  'I'hat  the  defendant  in-  C,  &  P.  50;  Peacock  b.  Dickeraon,  3  C.  A 
tended  to  question  his  liabilitv  to  part  of  V.  51,  n. ;  iiaudford  r,  Bulkley,  30  Conn. 
the  amoant  tendered  is  equally  obvioua,  344.  It  is  believed  that  □<>  case  ban  KOne 
aud  his  object  was  at  the  same  time  to  so  far  as  to  hold  that  a  tender  would  t« 
adjust  his  counter-claim.  It  is  nut  uf  the  bad  becamw  a  receipt  fur  the  (un  lemdtrrll 
nacnre  .of   a   tender  to   make  cunditiona,  was  requested. 

terms,  or  qualificatiuoB,  but  aiinpiy  to  pay  Imm)  Wheelock  v.  Tanner,  39  S.  Y. 

the   sum   tendered,   as    for   an    admitted  481. 

debt.    Interlarding  any  other  object  will         (n)  Cole  k.  Blake,  Peake.  179;    Bicb- 

alwaya  defeat  tlie  effect  of  the  act  an  a  ardson  f.  Jackson.  8  M,  &  W.  398;  Boll  v. 

tender.     Kven  demaudiiig  a  receipt,  or  an  Parker.  3  Dowl.  (n.  b.)  345. 
intimation  that  it  ia  expected,  aa  bv  ask-  (nn)  Foater  c.  Drew,  39  Vt.  51. 

ing,  '  Haveyougotareceipt  ?' will  vitiate.  (a)   Wade's  cane,  5   Kep,  114;    Hallo- 

The  demand  of  a  receipt  in  foil  wonid  of  well  r  Howard,  13  Maaa.  335 ;   Moody  v. 

cuune  be  inadmissible."    The  teaaon  of  Mafaurin,  4  N.  H.  39S. 


'  Thus  a  tender  to  pay  a  note  is  not  invalidated  becaose  snbject  to  a  condition  that 
the  note  be  given  up,  StT«fFutil  v.  Welch,  59  N,  H,  46.  So  in  the  case  of  a  bond. 
Bailey  t),  Buchanan  Conntv,  115  N.  Y,  297.  A  tender  of  the  amoant  due  on  a  marl- 
gage  is  good  though  conditional  on  the  execution  of  satisfactiuu  of  the  mortgage. 
UiSpin  i>.  Fhanis  Ina.  Co.  118  N,  Y.  165.  See  also  Johnson  v.  Ci«iu>ge,  45  Uich.  14. 
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ground  tliat  they  are  not  money,  it  will  be  considered  bo  far  an 
objection  of  form,  that  it  cannot  afterwards  be  advanced,  (jy)  ^ 

It  haa  been  said  in  England,  that  by  a  tender  is  meant,  not 
merely  that  the  debtor  was  tmce  ready  and  willing  to  pay,  but 
that  he  has  always  been  so  and  still  is  ;  and  that  the  effect  of  it 
will  therefore  be  destroyed  if  the  creditor  can  show  a  demand  by 
him  of  the  proper  fulfilment  of  the  contract,  at  the  proper  time, 
and  a  refusal  by  the  debtor,  (q)  It  is  possible  that  a  demand  and 
refusal  may  in  some  cases  have  the  effect  of  annulling  a 
tender,  even  if  they  take  place  before  the  tender  was  *  made ;  *  646 
although,  as  has  been  said,  generally,  if  not  universally,  in 
this  country,  a  tender  is  valid  and  effectual  if  made  at  any  time 
after  a  debt  ii  due ;  and  a  demand  made  after  the  tender,  if  for 
more  than  the  sum  tendered,  will  not  avoid  the  tender,  (r) 

Any  tender  made  may  be  refused,  and,  if  left  with  the  party 
against  his  will,  it  Is  ineffectual ;  but  if  it  is  so  left,  and  when 
afterwards  demanded  by  the  tenderer  is  refused,  it  is  then 
valid,  (rr) 

I.     Or  TBS  TsiIDKB  OF  Chittsia 

The  thing  to  be  tendered  may  not  be  money,  but  some  specific 
article ;  and  the  law  in  relation  to  the  delivery  of  these  under  a 
contract  has  been  much  discussed,  and  is  not  perhaps  yet  quite 
settled.  We  have  alluded  to  some  of  the  questions  which  this 
topic  presents,  when  speaking  of  sales  of  chattels.  Others  remain 
to  be  considered. 

It  may  be  considered  as  settled,  that  acts  which  would  consti- 
tute a  sufficient  tender  of  money,  will  not  always  have  this  effect 
in  relation  to  chattels.  Thus,  if  one  who  is  bound  to  pay  money 
to  another  at  a  certain  time  and  place,  is  there  with  the  money  in 

(r)  Thetford  B,  Hnbbard,  23  Vt.  440. 

,  7  Johiu.  CerCainlj  not,  if  the  damaiid  la  tor  more 

4T6  ;  and  tee  Ball  u.  Scanlej,  S  Yerg.  139 ;  than  the  real  deht,   althuuf^h  the  exc«m 

Wheeler  d.  Kanggx,  8  Ohiu.  ITS  ;    Brown  was  fur  another  debt  trulv  due     ])ix<>n  b. 

B.  msiager,  1  RHwle,408;  Snow  a.  Perrv,  Clark,  5  C.  B.  378.    And'  see  Braadun  if. 

9   Pick.  b43;   TowBOD  c.  HavrMla^ltBce  NewinKton.  3  Q.  B.  9 1  & ;  HenkeCh  r.  Faw- 

Bank,  6  Harris  &  J.  S3.  cett,  II  M.  &  W,  35fi  ;  apparently  overrnl- 

(a)  DiitoD  B   Clack,  5  C.  B.  365  ;   and  ing  Trier  d.  Blond.  4  M.  &  W.  33S. 
we  Cotton  u.  Godwin,  7  M.  &  W.  147.  (n)  Kogera  v.  Ratter,  10  Onj,  410. 

'  This  rale  has  been  applied  where  tender  oE  a  check  has  been  rofiued  for  oth*T 
raaacniH  than  that  the  check  was  nut  monev,  Walsh  b.  St.  Lonis,  &c.  Assoc.  101  Mo. 
534 ;  I>nffy  r.  O'lfonoi-an.  46  N.  Y.  333  ;  so  where  tender  of  an  Onlot  ou  a  thitd  per- 
too  has  been  made  and  refused.     Harriman  v,  Meyer,  45  Ark.  37. 

Eveu  an  objection  that  a  tender  was  insnfHcient  in  amoant  has  been  held  barred  by 
the  fact  that  refusal  to  accept  the  lender  was  based  on  other  gconods.  Oakland  Bank 
p.  Applegarth,  67  CaL  86. 
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his  pocket  for  the  purpose  of  paying  it,  and  is  prereated  from 
paying  it  only  by  the  absence  of  the  payee,  thia  has  the  full  effect 
of  a  tender.  («)  But  if  he  is  bound  to  deliver  chattels  at  a  par- 
ticular time  and  place,  it  may  not  be  enough  if  he  has  them  there. 
They  may  be  mingled  with  others  of  the  like  kind  which  be  is  not 
to  deliver.  Or  they  may  need  some  act  of  separation,  or  identifi- 
cation, or  completion,  before  they  could  become  the  property 

•  647    of  the  other  party,  {t)    As  in  sales,  •  the  property  in  chattels 

Ii)  Gilmore    b.    Holt.    *    Pick.    298 ;  pUce  nadj  to  be  delivered,  ■ccotdiug  ta 

SouCliworth  o.  Smith,  7  Cnsh.  391,  the  contract    Bot  the  quentioa  here  aroae 

(()  Veazr   r.    HKrmony,  7  (ireeul.  91;  uader  th.^  general  isiae,  vi '.  the  cmnt  fitid, 

Wymau  i:  Winalow,  2  Fairf.  398;    Lebftl-  that  the  fact  of  rewliuetia  aad  wiUingurai 

liBter  (I.   Nash,   24    Me.   316;    Bates    u.  did  not  BUpport  Ibe  tfct  of  pai/meiil  or 

Churchill.   33    Me.    31;    Bates    d.    Balea,  diichargt   of   the  contract;   bnt   the  caoe 

Walker,   401  ;     Newton    r.    Galbraith,    5  does  not  decide  that  the  defeaduit,  had 

Johns.  119.     In  this  last  ca«e  a  note  was  lie  pleaded  in  bar,  that  lie  -wBa  reaily  at 

payable  ia  produce  at  the  maker'i  house,  the  time  and  place  to  deliver  the  viagoo. 

The    defendant    pleaded    pavment,   and  aad  that  the   pbiintiff  was   out  there  to 

proved  that  he  had  hay  in  hie  bam,  and  receive  it,  muM  have  also  proved  that  he 

wai  there  ready  to  pay,  and  the  plaintiff  no  deai^piated  and  tet  apart  the  ivagou  aa 

did  not  come  for  it.     He  did  not  prove  to  vest  the  property  iu  tiie  plaiutill.    The 

value.     Held,  same  distinctiou  lietweeu  the  defeuce  o 


1  Barney  r,     payment,   aud    a    defence    founded    upon 
reme  Court     special  matter  pleaded  in  bar,  was  recoz- 
of    Vermout   held,  that  a    plea   that   the     niied  in  the  sutHeqaent  case  of  Duwi 


debtor  bad  the  property  reaiiy  at  the  time  Sinclair,   15  Vt.  495.     There  the  defend- 

and   place,    aod  there  remained  tbrungb  ant  had  agreed  to  deliver  at  hia  shop,  and 

Che  day,  ready  to  deliver  it,  bnt  that  the  the  plaintiff  had  agreed  (o  receive,  certain 

auditor  did  not  attend  to  receive  it,  and  "  winnowing    mills"    in    diechsTf^    of    a 

that   the  uropcrtv  is  still  ready  for  the  debt.     A  part  had   been   delivered  and 

creditor,  if  he  will  receive  it,  was  not  suf-  recdved    at   said   shop,  and   their  vaJne 

flcieut  to  discharge  the  contract,  and  veet  indorsed  on  the  claim.    On  the  dar  the 

the  property  in  the  payee.    The  debtor  remainder  were  due  the  plaintiff  called  at 

ought  to  have  gone  further,  and  set  apart  the  defendant's   shop  for  them,  but  did 

the  chattels  (tKiards),  so  that  the  payee  not  fiod  the  defendant  at  home,  aud  went 

conld    have    identiBed    and   taken    them,  away  without   making  any  demaud.     Un 

See  also  Barna  b,  Graham,  4  Cowen.  452 ;  Ue  tame  dai/  the  defendant  returned,  ud 

Smith  V.  Loomia,  T  Conn.  110,     This  last  being  informed  what  bad  takeu  place,  set 

case  denies  to  be  sound  law  the  case  of  apart  for  the  plaintiff  the  oninber  uf  milb 

Itobbius  B,  Luce,  4  Mass.  474,  iu  which  requisite  to  complete  the  contract.    These 

the  defendant   bad  contracted  to  deliver  mills    had    ever    since  remained   so  set 

the  plaintiff  37  ash  barrets,  at  the  defend-  apart ;   Che  plaintiff  uevet  called   a^^n, 

ant'a  dwelling-house,  on  the  20th   8ept.  but  brought  suit  upon  his  ori^nal  claim. 

1804,      Being  sued  on  the  contract,  the  The  court  held,  that  these  facts  woold  not 

deteudaut  pleaded  iu  bar,  that  on  the  day  support  a  plea   of   pagmrat,  siuce  they 

he  had   the    37   barrels   at    his   dwelling-  were  not  given  aud  received  by  the  cred- 

faouse   reailji   to   be  delivered,  and    had  ttor,   but   that  they  would  be    a  special 

alvvaya  had  the  same  ready  for  deliverv.  defence  to  the  action,  and  gave  judgment 

The  plea  did  not  aver  that  the  plaintiff  for  the  defendant.     See  Mattisou  u.  Wes- 

was  not  there  to  receive  them,  but  the  plea  cott.  13  Vl,  2S3 ;  Oilman  o,  .Moore,  1 4  Vt 

was  still  held  good  on  special  demurrer.  457.     Bnt  if  a  plea  of  readiness  and  wil- 

See  also  Robinson  ».  Balchelder,  4  N.  H,  lingness  to  perform  amounts  to  a  defence. 

40;  and  Brown  v.  Berry,  14  N.  H.  459,  the  plea  should  be  full  and  pwitive ;  it 

which  tends  to  support  Bobbins  v.  Lnce,  should   leave  nothing  open  tu  inference. 

In  M'Counsl  v.   Hall.  Brayton,  828,  the  Thus,  iu   Havary  b.  Goe,  3  Wash.  C.  C. 

Supreme  Court  of  Vermont  As/if,  that  the  140,  the   contract  was  to  deliver  to  th« 

Sromise  to  pay  the  plainttSaw^u  to  be  plaintiff   a  quantity   of    whiskey   in    the 

elivered  at  the   defendant's   store,   was  month   of   May,   ISOS.      The    defendant 

Dot  complied  with   by  the  fact   that  tlie  beiiiK  sueil  on 

defendant  had  the  wagon  at  the  time  aud  he  was  ready  a 
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does  not  pass  while  any  aucli  act  remains  to  be  done  ;  so,  if  there 
be  an  obligation  to  deliver  these  articles,  it  may  be  said,  as  a  gen- 
erel  rule,  that  the  oblation  is  not  discharged  ao  long  as  anything 
is  left  undone  which  would  prevent  the  property  from  passing 
under  a  sale.  That  is,  it  is  no  tender,  unless  so  much  is  done 
that  the  other  party  has  nothing  to  do  but  signify  bis  acceptance, 
in  order  to  makt  the  property  in  the  chattels  vest  at  once  in  him. 
An  exception  would  doubtless  be  made  to  this  rule,  in  reference  to 
chattels  which  could  be  ascertained  and  specified  by  weight,  meas- 
ure, or  number.  If  one,  hound  to  deliver  twenty  bushels  of  wheat 
at  a  certain  time  and  place,  came  there  with  fifty  bushels 
in  his  *  wagon,  all  of  the  same  quality,  and  in  one  mass,  *  618 
with  the  purpose  of  measuring  out  twenty  bushels ;  and 
was  prevented  from  doing  so  only  by  the  absence  of  the.  promisee, 
this  must  be  a  sufficient  tender.  It  is  not  necessary  that  the  chat- 
tels should  be  so  discriminated  that  they  might  be  described  and 
identified  with  the  accuracy  necessary  for  a  declaration  in  trover; 
because,  except  in  some  instances  to  be  spoken  of  presently,  the 
promisee  does  not  acquire  property  in  the  chattels  by  a  tender  of 
them  which  he  does  not  accept  He  may  still  sue  on  the  contract ; 
and  to  this  action  the  promisor  may  plead  a  tender,  and  "  that 
he  always  has  been  and  now  is  ready  "  to  deliver  the  same ;  and 
then  the  promisee  may  take  the  goods  and  they  become  his  prop- 
erty, and  the  contract  is  discharged.  But  the  promisor  need  not 
plead  the  tender  unless  be  choose  to  do  sa  He  may  waive  it, 
and  then  the  promisee  recovers  only  damages  for  the  breach  of  the 
contract,  and  acquires  no  property  in  the  chattels. 

When  a  tender  is  pleaded  with  a  profert,  the  defendant  should 
have  the  article  with  him  in  court.  But  this  would  be  sometimes 
inconvenient,  in  the  case  of  very  bulky  articles,  and  sometimes 
impossible.  A  reasonable  construction  is  therefore  given  to  this 
requirement ;  and  it  is  sufficient  if  the  defendant  be  in  actual  pos- 
session of  the  article,  and  ready  to  make  immediate  delivery  to 
the  plaintiff,  in  a  manner  reasonably  convenient  to  him.  (u)  In 
such  case,  however,  it  was  a  rule  of  the  old  law,  and  the  reason 
would  seem  to  exist  now,  that  it  should  be  averred  in  the  plea 
that  the  thing  cannot,  by  reason  ol  its  weight,  conveniently  be 
brought  into  court  (v) 

place  agreed  npoii  to  deliver  t)ie  whiskey,  and  prepared  to  deliver  tbe  irhlskev-,  aikd 

according  to  tlie  terms  of  the  contract;  tor  this  umlBsioD  the  plea  was  held  iu- 

bat  that  the  plaintiff  wbh  not  then  and  lufScient. 

there  read}'  to  accept  the  same ;  hut  the  (u)  Bro.  Abr.  (it.  Toat  temp«  prist,  pL 

plea  did  not  state  thnt  the  ilelendanc  icai  3 ;  a  Kol.  Ahr,  bi4. 

at  lie  pluce,  in  pertoQ  or  by  ageut,  ready  (u)  Id. 
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The  tender  must  be  equally  uncoaditional  as  if  of  money.  It 
may  be  made  to  an  agent,  or  by  an  agent ;  but  if  the  agent  of  the 
deliverer  baa  orders  to  deliver  the  chattels  to  the  receiver  only  if 
he  will  cancel  and  deliver  up  the  contract,  this  is  not  a  tender, 
although  such  agent  had  the  chattels  at  the  proper  time  and 
place,  (w) 

It  is  a  good  defence  pro  tanto  to  such  a  contract,  that  the 
"649  '  plain  tiff  accepted  a  part  of  the  articles  before  the  day 
specified  in  the  contract ;  {x)  or  that  there  was  an  agree- 
ment between  the  parties,  which  may  be  by  parol,  that  the  chattels 
should  be  delivered  at  another  time  and  place,  and  that  the  plaiu- 
tifT  was  there,  wholly  ready  to  deliver  them ;  (y)  or  that  the  de- 
fendant knew  that  the  articles  were  delivered  at  another  time  and 
place,  and  did  not  dinsent  or  object,  (z) 

Qenerally,  if  no  time  or  place  be  specified,  the  articles  are  to 
be  delivered  where  they  are  at  the  time  of  the  contract,  (a)  unless 
collateral  circumstencea  designate  a  different  place.  (6)  If  the 
time  be  fixed,  (c)^  but  not  the  place,  then  it  will  be  presumed  that 

(w)  Robinson  v.  Batcheldai,  4  N.  H.  milMd,  thM  the  itore  of  the  merchut,  the 

40.  shop  of  the  mechoDic,  or  mtuiufactarer. 

If)  IdL  and  the  ttiia  or  gtanarj  of  the  fanner,  ia 

(m)  Id.  the  place  of  delivery  when  the  coutrtitt  \» 

fz)  F]*gg  V.  Dryden,  7  Pick.  M.  sileot  od  the  BUhjevt ;  this  rule  was  held 

(a)  Brooaon  v.  GleaeoD,  7  Bftrb.  47S ;  inapplicable  when    the  coitsteral    circnm- 

Barr  c.  Myers,  3  Wattj  &  S.  3EIS,  a  sale  of  stances  indicated  a  different  place.    It  was 

S,000  mnlborry  trees.    The  reason  is,  that  tliere  htld,  that  where  goods  are  a  snbjeL-t 

the  party  to  receive  is  to  be  the  actor,  by  of  general  commerce,  and  are  purchased 

coing  to  deinaud  the  articles  ;  and  until  in  jjirge  qauititieti  for  reabipmeut.  and  the 

then,  the  other  party  is  not  in  defnalt  by  parchaaeF  residefl  at  the  place  of  reshi|>- 

omittinr  to  tender  them.      SeealaoThax-  ment,    and    has    there   B  gtorelioiue   and 

ton  c.  Edwards,  1  Stew.  534 ;  McMurrv  i:  dock  for  that   paipose,  a  contract  to  de- 

The  State,  B  Ala.  33B ;  Minor  v.  .Uichie,  lirer  Buch  purchsaer  "  400  barrels  of  salt 

Walker,  34 ;  Chambers  v.  Wiun,  Hardin,  iu  qood  order,  before  the  first  of  Novem- 

80. n. ;  Dandridge  e.  Harris,  I  Wash.  (Va.)  bei,"  meant  a  delivery  at  the  purchaser's 

336.    A  note  pavnble  in  specific  articles,  place  of  residence. 

without  mentioning  time  or  place,  is  pay-  (c)  If  the  time  foil  on  Sunday.  I«nd#r 

able  only  on  demand,  and  snooid  be  de-  on  Monday  is  good.      Barrett  v.  ADen.  10 

mauded  at  the  place  where  the  property  Ohio,  436;  btebbius  v.  Leowotf,  3  Club. 

».       Lobdell  D.    Hopkins.  5  Howen,  SIS;  137:  Sands  c.  Lyon.  18  Conn.  IS.  Averv 

Vance    e.    Bloomer,    20   Wend.   1B6.      In  u.   Stewart,  S   id.  S9;  Salter   v.  Burt,  M 

Rice    u.   Churchill,  3   Deuio,  145,  a  note  Wend.  305.  —  QneBtions  ofteu  arise  as  M 

was  given  by  the  owner  of  a  saw-mill  pay-  the  fine  afdan  at  which  a  tender  may.  or 

able  iu  lumber,  when  called  for.      It  was  must  be  made.    It  seems  that  the  debtor 

krJd  to  be  payable  at  the  maker's  mill,  and  must  have  the  property  at  the  place  agreeil 

that  a  special  demand  there  was  necessary  upon,  at  the  last  convenient  hour  ol  that 

to  fix  the  maker,  unless  he  had  waived  the  day.    See  Tieruan  c.  >rapier,  5  Yere-  410; 

necessity  thereof.     See  Edwards  v.  Hartt,  Aldrich  v.  Albee,  I  Greenl.  130;  Savarr 

66  IU.  71.  r.  Goe.  3  Wash.  C.  C.  140.     Unless  by  the 

(&)  Thus,    in    Bronson   v.   Gleason,  7  acts  of  the   parties  this  is   waived.     In 

Barb.  473,  while  the  gonetal  rule  vas  ad-  Sweet  v.  Harding,  19  Vt.  587,  a  note  was 


1  A  tender  must  be  made  before  smiset,  so  that  the  act  may  be  completed  br  day- 
light ;  but  if  made  after  sunset,  it  is  good  it  the  party  to  recw<e  is  present.  Unll  *- 
WbiUier,  10  R.  L  S30.  —  K. 
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the  deliverer  was  to  bring  the  articles  to  the  receiver  at  that 
time ;  and,  for  that  purpose,  he  must  go  with  the  chattels  to  the 
residence  of  the  receiver,  (if)  unless  something  in  their 
•  very  nature  or  use,  or  some  other  circumstances  of  equiva-  •  650 
lent  force,  distinctly  implies  that  they  are  to  be  left  at  some 
other  place,  (e)  And  it  may  happen  from  the  cumbrousness  of  the 
chattels,  or  other  circumstances,  that  it  is  obviously  reasonable 
and  just  for  the  deliverer  to  ascertain  tiom  the  receiver,  long 
enough  beforehand,  where  they  shall  be  delivered;  and  then  he 
will  be  held  to  this  as  a  legal  obligation.  (/)  So  too,  in  such  a 
case,  the  receiver  would  have  the  right  to  designate  to  the  deliverer, 
a  reasonable  time  beforehand,  a  place  of  delivery  reasonably  con- 
venient to  both  parties,  and  the  deliverer  would  be  bound  by  such 
direction,  (j')  If  no  place  is  indicated,  and  the  deliverer  is  not  io 
fault  in  this,  he  may  deliver  the  chattels  to  the  receiver,  in  person, 
at  any  place  which  is  reasonably  convenient  (A)  And  if  the 
deliverer  be  under  an  obligation  to  seek  or  notify  the  receiver,  he 
need  not  follow  him  out  of  the  State  for  this  purpose,  for  he  is 
only  bound  to  reasonable  diligence  and  efforts,  (t)  And  if  the 
receiver  refuses  or  neglects  to  appoint  a  place,  or  purposely  avoids 
receiving  notice  of  a  place,  the  deliverer  may  appoint  any  place, 
with  a  reasonable  regard  to  the  convenience  of  the  other  party, 
and  there  deliver  the  articles.  (/  )  But  though  he  is  not  obliged 
to  follow  the  receiver  out  of  the  State,  yet  if  the  receiver  live  out 
of  the  State,  or  even  out  of  the  United  States,  this  perhaps  does 
not  exempt  him  from  the  obligation  of  inquiring  from  htm  where 

pa7>ble  in  giuD, "  in  January,"     T«DCler  elect  the  place  of  deliTerr  io  larh  com*,  ia 

was  made  ea,i]y  in  the  eveaing  of  the  last  not  a  cotiditioD  prececleuc.  but  s  meie  priv- 

dmy  ol  thM  month,  but  the  pai/ee  aroM  abteal.  ilege,  which   he  ma;  waive  bj  a  neglect 

The  tender  or  separatiun  of  the  grain  waa  to  exercise  it.    Peck  v.  llabbard,  I  ]   VC. 

at  the  debtor's  own  dwelling  houae  {where  612]  overmliag  Baeaetc  r.  Kerne.  1  Leon. 

bj'  Che  contract   it  uaa  to  be  delivered),  69 ;  and  see  Taylor  e,  Gallup,  8  Vc.  340; 

and  the  pavee  did  not  know  of  it.    The  Towasead  v.  Wells,  3  Day,  337 ;  Kaeaeli 

tender  waa'  held  to  he  too  late,  and   no  c  Unnsbee.   10   Vt    374 ;  Livingitou   e. 

defence  to  the  contract.     But  rent  may  be  Miller,  I   Kern.  BO.    And  see  Gilbert  o. 

tendered  to  the  leitaoF  persotially  on  the  Daufurth.  3  Seld.  585. 

ereningitfalUdue.     Id.   And  see  Startup  (/')  Co.  Litt.  210,  b;  Barr  a.  Myers,  3 

D.  Maedonald,  3  Scott,  N.  It.  4S5.  Watts  &  8.  295  ;  Howard  b.  Miner,30  Me. 

((/|   Barr  r.  Myers.  3  Watts  &  8.  29S ;  835 ;  Bi»by  p.    Whitney,  5  GreeiiL  193  ; 

Roberts  v.   BeaCty,  3  Penn.  63,    In  such     Bean  r.  Simpion,  16  Me.  '"■  "" 

cases  the  creditor  has  the  right  to  appoint  Pritchett,  i 

the  place  of  delivery.    Aldnch  v.  AllJee,  I  Penn.  63. 

Greeol.  1 2a  {g)  Howard  e.  Miner,  30  Me.  335 ;  Ald- 

(e)  If  the  lime  be  fixed,  and  bythecon-  rich  ".  Albee,  I  Greeul.  130. 

tract  the  pavee  has  his  election  oi  the plact,  (A)  Howard  c.  Miner,  30  Me.  335. 

he  mnst  uotifv  the  payor  of  his  election  (i)  Co.  Litt.  310;  Smith  r.  Smicii,  SS 

ID  a  reasonabfe  time  itfort  the  day  of  pay-  Wend.  405 ;  3  Hill,3Sl ;  Howard  c.  Miner, 

raent,  or  the  pavor  mav  tender  the  articles  SO  Me.  339. 

at  any  reasonable   plai'e.   and  notify  the  (j)  Id. 
payee  thereof.    The  right  of  the  pajee  to 
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the  chattels  shall  be  delivered ;  (k)  and  the  same  rule 
*651  seems  to  hold  if  the  *  promisor  lives  out  of  the  United 
States  and  the  promisee  within,  (t) 

If  no  expression  used  by  the  parties,  and  nothing  in  the  nature 
of  the  goods  or  the  circumstances  of  the  case,  controls  the  pre- 
sumption, then  the  place  where  the  promise  is  made  is  the  place 
where  it  should  be  performed.  Nor  will  an  action  be  maiotaiu- 
able  upon  such  a  promise,  without  evidence  that  the  promisee  was 
ready  at  that  place  and  at  the  proper  time  to  receive  the  chattel, 
or  that  the  promisor  was  unable  to  deliver  it  at  that  place  and 
time,  (m)  The  plaintiff  must  show  a  demand  or  a  readiness  to 
receive  and  notice  equivalent  to  a  demand,  or  else  that  the 
demand  must  have  been  nugatory,  because  the  defendant  could 
not  have  complied  with  it. 

If  the  promise  be  to  pay  money  at  a  certain  time,  or  deliver  cer- 
tain chattels,  it  is  a  promise  in  the  alternative ;  and  the  alterna- 
tive belongs  to  the  promisor.  (»)  He  may  do  either  the  one  or 
the  other,  at  his  election  ;  nor  need  he  make  his  election  until  the 
time  when  the  promise  is  to  be  performed  ;  but  after  that  day  has 
passed  without  election  on  his  part,  the  promisee  has  an  absolute 
right  to  the  money,  and  may  bring  his  action  for  it  (o) 


(0  Wliit«  u.  Perley,  15  Me.  47a     But  not  delivered  al 

quart  if  the  two  preceding  cases  can  be  upon,  and  this   i 

Mconcited  with  Che  casea  and  aDthorities  payee,  his  right  to  recover  the  moDey  is 

cited  lupra,  D.  (i).  absolate.     Stewart   v.   Donelly,  4   Verg. 

(mj  But  in  a  note  payable  in  apeciflc  177.    Aod  the   payee    it    nut    boand  to 

articles  at  a  certain  lime  and  place,  it  has  receive  the  prupertv  befort  the  day  of  paj- 

been  held,  the  platDtiS  may  mainUin  hie  ment.     On  u.   WilliBmi,  5  Humph.  4S3. 

actiau  without  proving  a  demand  at  the  In  Gilman  d.  Moore,  14  Vt.  457,  the  oote 

time  and  place.     If  the  defendant   wa«  was  payable  "  la  the  month  of  February ; " 

there  ready  and   willing  to  compiv  with  the  property  was  set  apart  on  the  last  day 

the  contract,  thnc  mifht  be  a  giW  tfefence  of  January,  and  kept  (here  in  a  suitable 

to  the  action;  bnt  trnt  must  come  in  by  condition   from  that    time   through   the 

way  of  defence;  and  on  failure  of  such  moDttl    of    February.    The    tender    waa 

proof,  the  plaintiiT  may  recover  the  amount  ailjndged  sutfldeut  to   pass  the  property 

of  hi»  note  in  money-    Fleming  v.  I'otter,  and  extingnish  the  debt. 

7  Watts,  3Sa.    And  see  Thomas  v.  Rooea,  (a)  Towiiseud   0.   Wells.  3   Day,  337. 

7  Johns.  461;  Townsend  v.  Wells,  3  Day.  Thin  was  an  aciiou  on  a  note  for  tSO,  pnr- 

337 ;  White  r.  Perley,  IS  He.  470 ;  Games  able  in  ram,  sngar,   or  molasses,  at  tlie 

e.  Manning,  2  Greene,  291.  election  of   the  pa^ee,  within  eight  days 

\n)  A  promiae  to  pay  a  certain  snm  in  after  date.     It  was  hetd-iiat  necessary  to 

money,  at  a  certain  time,  hut  "  which  may  prove  that  the  pat/fe  made  his  election  and 

be  din'chaiged  in  good  leather,"  is  a  con-  gave  notice  thereof  tii  the  maker,  but  that 

ditional  contract  leaving  the   debtor  the  if  the  defendant  did  not  tender  eithrr  of 

n^ion  of  paying  in  that  manner  if  he  elect,  the  articles  within  eight  days,  he  became 

at  the  time  of  payment.     It  is  a  condition  immediately  liable  on  his  note,  and  the 

for  the  debtor's   benefit,   and  he  should  amount   might   be    recovered   in  money, 

notify  the  other  party  of  his  desire  to  pay  And   see  Roberts   r,    Bcatty,   3  Pa,   G3; 

in  leather,  or  the  right  to  the  money  be-  Wiley  v,  Shoemak,  3  Greene,  305  ;  Church 

comes  abaolnte.     Plowman  i>.  McLane.  7  v.  FeCerow,  3   Penn.   301 ;  Vanhooaer  r. 

Ala.  77ft.    If  the  leather  rises  in  value,  Logan,  3  Scam.  389 ;  Elkins  n.  Parkhnrst, 

(he  debtor   is  not  ivand  to  pay  Id  that  17  vt.  105.    If  a  promise  be  in  the  alter- 
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*  A  contract  to  deliver  a  certain  quantity  of  mercfaaDdise  *  652 
at  a  certain  time,  means,  of  course,  to  deliver  the  whole 
then ;  (p)  and  such  is  its  meaning,  though  the  delivery  is  to  be 
made  on  an  event  which  may  happen  at  one  time  as  to  one  part, 
and  at  another  time  as  to  another ;  as  on  its  arrival  at  a  certain 
port ;  tor,  if  a  part  only  arrives  there,  the  promisor  is  not  bound 
to  deliver,  (^)  nor  if  he  tenders  is  the  promisee  bound  to  receive 
such  part.  The  contract  is  entire,  and  the  obligation  of  each  party 
is  entire.  But  as  it  is  certainly  competent  for  them  to  contract 
that  a  part  shall  be  delivered  at  one  time,  and  a  part  at  another, 
so  this  construction  may  be  given  to  a  contract,  either  by  its  ex- 
press terms,  or  by  such  facta  and  circumstances  in  the  transaction, 
or  in  the  nature  of  the  chattels  to  be  delivered,  as  would  distinctly 
indicate  this  as  the  meaning  and  intention  of  the  parties. 

Whenever  chattels  are  deliverable  by  contract  on  a  demand, 
this  demand  must  be  reasonable ;  that  is,  reasonable  in  time,  and 
place,  and  manner,  (r)  And  the  conduct  of  the  promisor  will 
always  receive  a  reasonable  construction.  Thus,  in  general,  if  a 
proper  demand  be  made  upon  him,  hin  silence  will  be  held  equiva- 
lent to  a  refusal  to  deliver  the  chattels.  («)  And  by  application 
of  the  same' universal  principle,  all  the  obligations  of  both  parties 
receive  a  reasonable  construction.  Thus,  if  the  promise  be  to  do 
within  a  certain  time  a  certain  amount  of  labor  on  materials  fur- 
nished, they  must  be  furnished  in  season  to  permit  that  work  to 
be  done  within  that  time,  by  reasonable  exertions.  (()  And 
if  certain  work  is  to  be  done,  that  certain  *  other  work  may  *  653 
be  done,  all  to  be  completed  and  the  whole  delivered  within 
a  certain  period,  the  work  first  to  be  done  must  be  finished  early 
enough  to  permit  the  other  work  to  be  done  in  season,  (u) 

If,  by  the  terms  of  the  contract,  certain  specific  articles  are  to 
be  delivered  at  a  ccTtain  time  and  place,  in  payment  of  an  exist- 
ing debt,  this  contract  is  fully  discharged,  and  the  debt  is  paid, 
by  a  complete  and  legal  tender  of  the  articles  at  the  time  and 

nntive,  to  deliver  one  artEclB  atone  place,  Kg^raMftlned  b;  the  tion-ru]l11inetitof  the 

or  nn'ither  article  at  another  place,  at  the  contract.     Id.    And   see    ante,    p.    "ai9 

election  of  the  debtor,  he  onght  to  eivethe  el  k?. 

creditor  reaMnable  notice  of  his  election.  (g)  RnMell  a.  Hicoll,  3  Wend.  112. 

Aldrich  o.  Albee,  I  Oreenl.  120.  (r)   Higgins  k.  EmmonB,  S  Caaa.  70, 

(p)  Roberta  v.  Beatty,  2  Penn.  63.    If,  |i)  Higsins  v.  Emmoni.  S  Conn.  70. 

however,  the  party  acceptu  a  part  withont  And   lee    Dnnlap  d.   Hunting,   3  Denlo, 

objection,   he  thereby  diaafflmu  the   eo-  &U. 

tirety  of  the  contract,  and  it.  liable  to  pay         (/)  Clement  ».  Clement,  8  N.  H.  810. 

for  so  mncb  an  he  receives.     Id. ;  Oxen-  See  also  Goodwin  b.  Uolbrook,  4  Wend, 

dale  v.  Wetherell,  9  B.  &  C.  386 ;  Booth  tr.  377. 

Tnoa,  IS  Vt.   515 :  Bowker  •>.  Hoyt.  18  (u)  Clement  o.  Gement,  8  N.  H.  aiO. 

nek.  393.    Dednctiog,  it  wema,  any  dam- 
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place,  Bithongh  the  promisee  waa  not  there  to  receive  them,  and 
no  action  can  be  thereafter  maintained  on  the  contract  (r)  > 

•  654    •  But  the  property  in  the  goods  haa  passed  to  the  creditor, 

and  he  may  retain  them  as  his  own.  {w)    These  two  things 

(d)  Mitchell  v.  Merrill,!  Blackf.  ST;  same.     Nixoo  v.  Bollock,  9  Ten.  414; 

Slineerlaiiti  n.  Morse,  S  Johno,  474.     In  Tlernao  c.  Napier,  Peck.  21!;   MtUcr  t>. 

thiilait  cam  the  lint  of  the  deliver/  wai  McCLain.  10  Yerg,  !4S  ;  and  dicta  id  Rob- 

reodered  certuiu  b;^  the  coutract.  bat  no  erta  v.  Beatty,  3  Peiin.  63.    But  this,  m 

lilacii.     The  debtor  tendered  Che  property  we  bave  eeeo,  ia  not  the  geaerall/  recog- 

M  the  place  where  it  was  (it  being  cam-  niied   role.      The  tender,  however,  rnuia 

btoiu  artit'lee) ;  bat  tbe  creditor  refused  be  iiiich   aa   to  veat   the    pruperty  in   the 

to   receive  it    there,  and   then    appointed  creditor.      The  aniclee  enould   be  so  Kt 

BDOtheT   place,  but  the  aaiue  nut  being  apart,  and  dsBifjiisted,  aa  to  enable  the 

delivered,  lie  brought   hia  action  ou  the  jayee  to  distiiigoigh  aud  koow  them  from 

contract,  which  waa  either  to  deliver  the  all  other*.   The  absence  of  the  pnyee  alone 

property  or  pav  a  certaiu  mm  of  money,  will  not  duipeuae  witb  such  dencnaliiHi 

The  tender  was  held  to  be  a  bar  to  the  and  aepaiation  by  the  debtor.    The  fact 

action,  aud  the  creditor  waa  held  bound  to  that  the  latter  bail  the  articles  at  the  time 

reaort   to    the   specific  articles    tendered,  and  place,  reail^  to  be   delivered    if  the 

and   to  the   person  in   whoae  ponecauion  other  party  had  been  preeeat.  is  not  alime 

they  were.    See  alno  Cartis  v.  Greenbaoki,  a  sufficient  tender  to  vest  the  property  in 

14  Vt.  936  ;  Zinn  u.  Uowley,  4  Barr,  169 ;  the  other  party,  or  to  bar  an  autiun  on 

Games  v.  Manning.  3  (ireene,  SS4.     Gar-  tbe  contrect.     Smith  v,  Loomis,  7  Conn. 

lard  c.  Zachariah,  I  Stew.  S7a,  is  to  the  110       In    this    case    Peieri,    J.,    aaid: 

aameeffect.    Case  c.  Greeu,  5  Watts,  9G!,  , "Though   we    find    much   confusion    and 

is  a  strong  case  to  tbe  same  point.    There  contradiction  in  the  books  on  this  subject, 

tbe  creditor  was  prevented  by  sickness  •our  own  practiire  seeins  to  have  been  uni- 

from  altendinK  at  the  time   and    place  form   for  nearly  sixty  years,  and  eatab- 

designated   to  receive  the  articles.    The  lishes  these  propositions:  I.  That  a  debt 

debtor  hail  the  property  there,  and  left  it  payable  in  epeciSi:   articles,  niay  be  dis- 

on  Che  ground.     The  creditor  afterwards  charged  by  a  tender  of  these  articles,  at 

brought  sail  on  the  coalracl,  and  Che  ten-  Che  proper  time  aud  place.     3.  Thai  the 

der  was  held  a  jri>od   bar.     Parke,  B.,  in  articles  must  be  set  apart  and  designated 

Startup  0.   Macdooald,   S  M.  &  G.  6!S,  so  as  to  enable  the  creditor  lo  distinguish 

aaid  :       Where  a  thing  is  to  be  done  iiny-  them  from  others.     3.   That  Che  property 

wlurf.,  a  tender  a  convenient  time  before  ao  tendered   vests    in  the   creditor,  and 

midnighc  is  aufflcienc;  where  the  thing  is  is  at  bia  risk.    4.  That  a  tender  may  be 

to  be  done  al  a  iKiilicidar  place,  and  where  made    in    the   absence   of    the   creditor," 

the  law  implies  a  duty  on  the  party  to  And  see  M'Connell  e.  Hall.  BrayCon,  2S3; 

whom  the  thing  ie  Co  be  done  to  attend,  Newton  b.  GalbraiCh,  S  Johns.  119;  Bams 

that  attendance  is  to  be  by  daylight,  and  f,   Graham.   4   Cowen,  453;    Nichols    p. 

a  convenient  time   before  sunsec."     See  WhiCiug,  1  Root.  443.    After  ladi  tender, 

also  Lamb  e  L.aChrop,  13  Wend  93,  which  tbe  projKTty  vests  in  the  creditor,  and  he 

holds,  that  if  the  tender  be  not  accepted,  may  mainCaio  trover  for  the  same,     Hix 

Che  creditor  cannot,  b^  a,  subseqaent  Je-  u.  Strong,  1  Etoot,  5S. 

mand  aud  refusal,  revive  his  right  to  hob  (v)  See  preceding  note.     In  the  cele- 

apou  the  coiitrncC;  for  the  debtor  is  not  brated  case  of  Weld  v.  Hadley,  I  N.  H. 

bound,  as  m  tender  ot  money,  to  keep  his  295,  a  different  doctrine  was  declared     It 

tender  always  ready.    After  such  tender  was  there  AWrf,  that  when  a  creditor,  to 

be  is  but  a  bailee  of  the  property  for  the  whom  a  tender  of  gpei'ific  Hittrtes  is  made 

creditor,  and  his  rights  and  duties  are  the  in  pnrsnance  of  a  contract,  refuses  to  ac- 

same   as  those  of  other  bailees.    Some  cept  the  tender,  he  acauires  no  property 

cases  hold,  chat  a  tender  under  the  cir-  in  the  articles  tendered,  though  the  con- 

cnmstances  stated  in  Che  text,  must  alwavs  tract  ia  discharged  bv  suc'h  tender.    That 

be  keut  gooil,  and  that  a  plea  averring  was  an  action  of  trover  for  leather.      It 

that  the  debtor  was  ready  at  the  time  and  appeared  that  Hadlev  gave  Weld  a  note. 

place  to  deliver  the  articles,  buC  that  the  dated   Angust  9,   1808.   for  300  dollars, 

payee  did  not  come  to  receive  them,  is  payable  in  good  merohancable  leather  at 

bad,  for  not  averring  Chat  the  debtor  waa  cash  price,  in  Cwo  yean  from  Jumary  1, 

always  and  still  is  ready  to  deliver  the  1809.     When  the  note  became  due.  Had- 

1  See  Conncll  BI11&  Iron  W(«ka  b.  Cnppey,  41  h.  lOt. 
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go  *  together.     If  the  contract  and  its  obligation  are  dls-    *  655 
chaiged  by  the  tender,  the  property  in  the  ciiatteU  passes 

toy  teDdered  to  the  plaiBtifl  •  qoaoUtr  ol  tb«  oblie«e  huh  Ksiedy  bj  Uw  for  the 
kitther;  bat  a  dispute  ftrnne  aa  to  tbe  ume.'  This  remark  haa  no  point  what- 
pcice  of  leather,  and  We'd  tbinkisg  the  ever,  anlen  the  wheat  is  to  h«  considered 
qoaotity  uoc  Bnffldeot  tv  pay  the  note,  aa  lost  by  the  tender  and  rcfueal.  la  the 
refaaed  to  receive  it.  and  Kadley  Cook  it  case  of  an  obligation  or  contract  for  tbe 
sway  and  oaed  it.  Weld  then  brought  a  deliver?  of  speciflc  ortielea.  &c.,  the  dntr 
suit  upon  the  note ;  Iladley  pleaded  the  ia  not  diachateed  by  a  tender  or  refuaal. 
tender  in  bar,  and  isHoe  being  joined  upon  becian  any  title  to  tho  thing  tendered 
the  tender,  the  jnry  foand  that  a  anfflcient  vests  in  .  him  who  refuses  it,  for  in  that 
qoantity  was  tendered,  and  judgmenl  was  case  the  cocdition  or  contract  must  be 
rendered  in  favor  of  iladley.  After  that  considered  as  perfomied,  and  shooM  be  SO 
SDit  was  deWnDined.  Weld  demanded  ibe  pleaded,  but  biraute  the  defendant  having 
leather  of  tbe  defendant,  and  tendered  the  done  all  in  bis  power  to  perform  the  con- 
expentes  of  keeping.  Uadley  refused  to  dition  or  contract,  and  haviug  been  pre- 
deliver  the  leather,  and  thereupon  this  vented  by  the  fault  of  the  other  party,  the 
aait  vas  bronght.  The  case  was  argued  non-performance  is  hy  law  excused.  This 
irilh  great  ability  on  both  sides.  And  is  evident  from  mnny  casee  that  are  to  be 
Riehardion,  C.  J.,  in  delivoriDj;  tbe  judg-  found  in  the  books.  The  learned  judge 
mmt  of  the  court,  said  ;  "  'tlie  pbuntifi  then  ciu*  and  comments  on  several  cases, 
cannot  prevail  in  this  action,  nolesa  he  and  contiauea,  "  It  is  believed,  that  it  may 
has  shown  a  legal  title  to  the  leather,  with  great  safety  be  sflirined  that  there  is 
which  ia  the  subject  of  contest,  vested  in  nothing  in  the  £iu/tiih  books,  nor  in  the 
himself.  1'be  quevtion  then  to  be  decided  decisions  of  onr  own  courts,  that  gives  the 
is,  whether  upon  the  tender  of  the  leather  least  countenance  to  the  suppoeilion,  that 
by  the  defendant  in  pomoance  of  his  cod-  when  specific  articles  are  tendered  and  re- 
tract, the  propertv  vested  in  the  plaiutiff,  fused,  the  property  still  passes.  It  seems, 
OOtwithstHnding  Eiis  refuaal  to  accept  it.  however,  that  a  ditTercnt  opinion  formerly 
It  therefore  becomes  neceesiiy  to  look  prevailed  in  Connecticut.  1  Koot,  6i  Had 
into  the  nature  aud  consequences  of  a  443 ;  1  Swift's  Syet.  404.  But  it  seems  to 
tender  and  refusal.  In  some  cases  the  have  been  formed  without  due  considei»- 
debt  or  duty  ia  diacharged  by  a  tender  tlon,  and  stands  wholly  unsupported  by 
and  refuaal;  and  in  other  cases  it  is  not.  authority.  Korare  ve  able  to  lesm,  either 
...  In  an  obligation  with  condition  fur  from  tiwift  or  Koot,  the  grounda  of  the 
the  delivery  of  specific  articles,  a  tender  deciaion.  It  also  seenis  from  some  re- 
and  refnaal  of  the  articles  is  a  perpetual  marks  made  bv  iudi>idual  judges  in  the 
discharge.  Thoa,  if  a  man  moke  an  obli-  case  of  Sllngerland  v  Morse,  B  Johns.  171; 
suion  oi  XIOO,  with  cooditiou  fur  the  de-  luid  in  Coit  el  uf.  v.  Houston,  3  Johns,  Caa. 
livery  of  com,  timber,  &c.,  or  for  the  per-  243,  that  an  opinion  is  entertained  in  A'«u) 
formance  of  an  award,  or  tbe  doing  of  any  York  that  property  may  pass  upon  a  ten- 
act.  £c.,  this  is  collateral  to  the  obligalioa,  der  and  relusoL  But  in  neither  of  those 
and  a  tender  and  refuaal  is  a  perpetual  cases  was  that  the  point  before  tbe  court, 
b«r.  Co.  Utt.  SOTj  S  Co.  79,  U.  Peytoe's  aud  althoagh  we  entertain  the  highest 
CMe.  So  if  a  man  be  bouud  in  300  quar-  respect  for  the  taleata  and  legal  learning 
ten  of  wheat  for  delivery  of  lUO  quvtera  of  the  judges  who  seem  tu  have  intimated 
of  wheat,  if  the  obligor  tender  at  the  day  snch  an  opinion,  we  cannot  rely  upon  tlieir 
tbe  too  quarters,  he  shall  not  plead  uncore  Mlrr  dicta  on  points  not  before  them,  in 
pnwie,  beeanse  albeit  it  be  parcel  of  tbe  oppoailiou  to  the  whole  current  of  author- 
enndition,  yet  they  be  bouo  ptrtlura,  and  itiea  from  the  earliest  times.  .  .  .  Had  the 
it  is  a  chaige  for  the  obligor  to  keep  them.  pUintifi  been  well  advised,  he  would  not 
Co.  Litt.  a07.  From  a  remark  of  Coke  have  rejected  the  tender  at  Iho  risk  of  his 
npon  this  example  of  an  obligation  for  debt,  but  would  have  received  the  leather 
the  delirery  of  wheat,  it  is  verv  clear,  that  and  indorsed  the  qnantity  upou  the  note. 
he  was  of  opinion  that  tbe  obligee  had  no  He  might  then  have  brought  an  action 
remedy  to  recover  the  wheat  tendered,  npon  the  note  to  recover  the  balance,  and 
For  he  savs,  '  and  the  reason  wherefore  in  have  settled  the  qnesCion  without  incurring 
the  case  of  an  obligation  for  the  payment  anr  hazard  hat  that  of  costs.  But  he  ww 
of  money,  the  Bum  mentioned  in  the  con-  tlt'to  take  a  difteieut  course.  This  was 
dition  ia  not  lost  by  the  tender  and  refusal,  probaldy  done  through  an  innocent  mia- 
ji  not  only  fur  that  it  is  a  duty  aud  parcel  take,  and  if  so,  it  was  his  misfortune,  but 
■rf  the  obligation,  and  therefore  is  not  loat  cannot  alter  the  law.  However  innocent 
by  the  tenderand  ruf oaal,  but  alao  f or  that  the  mistake  may  have  been,  he  bas  no  rigbt 
vol..  II.                                      49  769 
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by  the  tender ;  and  on  the  other  hand,  if  the  property  passes  by 
the  tender,  the  contract  is  discharged.  And  therefore,  whenever 
a  tender  would  discbarge  the  contract,  it  must  be  so  complete 
and  perfect  as  to  vest  the  property  in  the  promisee,  and  give  bim 
instead  of  the  jus  ad  rem,  which  he  loses,  an  absolute  jus  in  re. 

If  there  be  a  contract  to  deliver  wares  or  goods  which  are  mer- 
chandise, and  belong  to  a  certain  trade,  this  means  wares  or  goods 
of  the  kind,  fashion,  and  quality  in  common  use  in  that  trade,  and 
not  such  as  are  antiquated  and  unsalable,  {x)  And  the  kind  and 
quality  of  the  goods  should  be  such  as  would  be  necessary  to 
make  a  sale  of  them  legal,  (y) 

*65e  *3.    Of  tbb  Kind  of  Pebfobhahcb. 

When  the  defence  against  an  action  on  a  contract  ia  perform- 
ance,  the  question  sometimes  arises  whether  the  performance  relied 
upon  has  been  of  such  a  kind  as  the  law  requires.  The  only 
general  rule  upon  this  point  is,  that  the  performance  must  he  such 
as  is  required  by  the  true  spirit  and  meaning  of  the  contract,  and 
the  intention  of  the  parties  as  expressed  therein.  A  mere  literally 
accurate  performance  may  wholly  fail  to  satisfy  the  true  purpose 
of  the  contract;  and  such  a  performance  is  not  enough,  if  the 
true  purpose  of  the  contract  can  be  gathered  from  it,  according 
to  the  established  rules  of  construction.  Thus  a  contract  for  the 
conveyance  of  real  estate  is  satisfied  only  by  a  valid  conveyance 
with  good  title,  (z)     But  if  the  contract  expresses  and  defines  the 

to  uk  •s  iudemnitj  from  the  defeoduit.  which  he  did  deliver,  B  Failed  "  m  fur  lot, 

wbo  leeiug  to  have   been  in   all  thing!  My  merchtui table,  not  qnite  so  (rood  as  I 

cqaatl]'  iimoceuL     And  an  he  choee  to  ex-  expected ;  the  onMide  of  the  bniidles  some 

actol  the  defendant  a  rigid  compliance  damagedbytheweather,"  —  Htld,  no  com- 

with  the  terms  of  the  coutract,  he  mnHl  pliance  with  tlie  contract. 

Dot  complain  if  the  defendant  now  chooaea  (i)  Smith   c.  Havnea,  9  Greenl.   I2S. 

to  shield  himself  under  the  rigid  rnles  of  Here  the  agreement  waa  "  to  aell  certain 

the  law."    But  this  decision  hu  not  been  land."    It  was  htld  to  be  an  agreement 

approved  of.  and  it  probably  would  not  now  also  to  "convey"  the  land;  but  it  waa 

be  considered  as  law  tn  any  jnrindiction.  not  determined  whether  the  deed  ihonld 

(x)  Dennett  b.  Kliurt.  7  Ureeul.  IfiO.  contain  a  warranty  or  not.    In  Brown  v. 

(vl  Thus  when  a  statute  rt^uired  all  Gammon,  14  Me.'a;s,  the  contract  waa 

leather  offered  for  sale  to  be  ecamped  Q.  "to  convey  a  certain  tract  of  land,  the 

or  B.,  a  tender  of  unstamped  leather  is  title  to  be  a  good  and  Huffident  deed:" 

not  sufficient.     Klkins  t'.  Parkhnrsl,  1 T  Vt.  and  this  wm  lield  to  be  a  coutract  to  give 

105.     So  if  the  law  requires  the  article  to  a  gnod  title  by  deed.     Lawrence  r.  Dole. 

be  packed  in  a  certain  manner.     Clark  i'.  1 1  Vt  S49,  hears  upon  the  same  point.    It 

Piuney,  7  Coweu,  681.     A  contract  tods-  waa  there  A-W,  that  if  the  contract  be  "to 

liver  gcod  roartr  ink  is  fulfllled  by  s  de-  convey  the  land  by  a  deed  of  coavevaore,' 

livery  of  coarse  salt  of  n  medinm  quality,  for  a  atipulateil  price,  this  is  not  talBUed 

of  the  kind  (;etiernllv  used  at  the  place  and  by  executing  a  deed  of  conveyance  merely. 

timeof  deliiery.     6ose  iv  Turner,  21  Vt.  The  party  most  l>e  able  to  convey  inch 

437.     In  Crane    r.  Robert?,  6  Gt«enl.  419,  a  title  as  the  other  partv  had  a  right  to 

there  wa»  a  contract  tn  deliver  such  hay  expect,  and  this  is  to  lie  determined  hy  the 

ai  B  ahoiild  sav  wM  "  mtrchantabU."   That  fairimpoitof  the  term*  n««d  with  wfeiwiM 
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exact  method  of  conveyance,  and  that  method  is  accurately  fol- 
lowed, although  no  good  title  pasaes,  this  is  a  sufficient  perform- 
ance, (a)  But  if  the  expression  is,  "  a  good  and  sufficient  deed," 
the  deed  must  not  only  be  good  and  sufficient  of  itself,  but  it  must 
in  fact  convey  a  good  title  to  the  land,  because  otherwise  it  would 
not  be  sufficient  for  the  purpose  of  the  contract  (b) 

*  If  the  contract  be  in  the  alternative,  as  to  do  a  thing    '  657 
on  one  day  or  another,  or  in  one  way  or  another,  the  right 
of  election  is  with  the  promisor,  if  there  be  nothing  in  the  contract 
to  control  the  presumption,  (c) '     It  is  an  ancient  rule,  that  "  in 
case  an  election  be  given  of  two  several  things,  always  he  that 

to  the  labjeet- matter.    Reiifield,  J.,  uid:  to  it,  pwCormance  can  be  made  only  bj 

"  The  GOnlcact  is,  uot  to  execnte  a  deed  the  couveyance  of  a  eoud  title.    But  when 

merely,  but  to  conwy,  by  a  deed.  &c.,  a  it  stipulates  oiily   hr  a  deed,   ot  for  a 

certain  trad  of  land.     Could  laoKQiige  be  conveyance    by    a  deed    described,    it   ii 

mare  explicit !     What  is  im plied  in  con-  performed  by  giving  Each  a  deed  ac   i« 

vejing  land  ?     Surely,  that  the  tiile  bIihU  described,     however    defective    the    title 

be  conveyed."     But  it  bae  beeu  Mil  in  may  be.    That  the  words   "  good  and  suf- 

Ohio,  tbi^  a  contract  for  a  gnod  title  was  flcieot,"  when  used  aa  detwriplive  of  B  deed, 

dJDcharged   by  a  tender  of  a  quitclaim  have  lefereuce  to  the  title  to  be  conveyed, 

deed,  the  ccBotor  huvini;  the  whole  title,  and  not  to  the  mere  form  of  the  deed,  see 

Pugh  B.  CheBseldine,  1 1  Ohio,  109.  Fletclier  d.  Button,  4  Comst.  396 ;  Clute  ti. 

la)  Hill  r.   Hobart,  16  Me.  164 ;   per  Kobiuson,  S  Johns.  S9.'i ;  Judson  c.  Wasg, 

Reitfittd,  J.,  in  Lawrence  e.  Dole,  11   Vt.  II  Johns.  525;  Stow  i-.  Stevens,  7  Vt.  37. 

ibi.    la  Tinney  v.  Ashley,  15  Pick.  546,  But  see  Aiken  v.  Sanford,  5  Mass.  494: 

the  obligors  undertook  to   execute    and  Gazley  v.  I'rice,  16  Johns.  368;  Parker  t>. 

deliver  a  "good  and  sufilcieut  warrauty  Parmele,  20  id.  130;  Stone  e.  Fowle,  23 

deed  "of  certain  land;  and  ihe  coan  held.  Pick.  166.    See  also  Tinney  v.  Ashley,  15 

that  the  words  "  gooil  and  suflicieot "  were  Pick.  546,  cited  in  preceding  note.    In  thia 

to  be  applied  lo  the  deed  and  uot  to  the  last  case  the  court  lay  considerable  stress 

title,   and   that   the    condition    was    per-  on  the  fset  that  the  deed  was  to  conlaia 

formed  by  making  and  delivering  a  deed  a  covenant  of   warranty,  which  showed 

good  and  sufficient  in  point  of  farm  to  cod-  that  the  party  intended  to  look  at  that  as 

vsy  a  good  title,  the  remedy  for  any  de-  his  niunimcnt  of  title, 

feet  being  upon  the  covenatit  of  warranty  If)  Smith  r.  Saubom,  11  Johns.  59; 

in  the  deed;  but  see  next  note.  Laytou   u.   Pearce,   Dou^t.   16,  per  Lord 

(h)  Treniaiu  v.  Liming,  Wright,  644.  Mantjiiid  i   Small   i>.  Quincy,  4   Greenl. 

It  was  held  that  the  words   "good   and  497.     In  this  case  A  contracted  (o  deliver 

■afflcieatdeeil''  meant  a  deed  of  warranty  "  from  one  to  three  thousand  bushels  of 

conveying  a  fee-simple;  and  a  deed  with-  potatoes,"  and  he  was  allowed  the  right  to 

out  warntuty,  and  not  signed  by  the  obli-  deliver  any  quantity  he  chose  within  the 

r's  wife,  was  held  no  compliance  witli  limits  of  the  contract.     And  see  M'Nitt  u. 

contract.     In  Hill  v.  Hobart,  16  Me.  Clark,  7  Johns.  465  ;  13  Edw.  IV.  4  pi.  19. 

164,  the  contract  was  to  make  and  exe-  If  the  contract  is  to  do  one  of  two  things 

CDte"agoudand  Buffii-ient  deed  "  loconivji  by  a  given  day,  the  debtor  has  uniil  that 

the  title  I  this  was  lirld  not  ui  be  performed  day  to  make  his  election ;  but  if  he  suffer 

onleas  a  good  title  passed  by  the  deed,  that  day  to  pass  without  performing  either. 

In  this  cane  also  the  distinction  in   ttie  his  contract  is  broken  and  his  right  of 

text  was  recogniied,  that  if  the  contract  election  gone.     Choice  u.  Mosely,  1  Bai- 

U  tor  the  cantw^umK  ot  land,  or  for  a  title  ley,  136 ;  M'Nitt  e.  Clark,  7  John's.  465. 

1  Money  lent  "  for  the  term  of  nine  or  six  months "  Is  at  the  option  of  the  borrower. 
Beed  v.  Kilbum  Ci>openilive  Society,  L.  R.  10  Q.  B.  364.  Brandt  it.  Lawrence.  1 
Q.  B.  D.  344,  decided  that  a  contract  'for  the  shipment  of  a  specified  qnautit^  of  grain, 
"  by  steamer  or  steamers."  within  a  certain  time,  contemplated  its  shipment  in  parcels, 
and  therefore  the  porchaser  was  bound  to  accept  a  parcel  shipped  in  time,  although 
the  remitinder  was  shipped  too  late.    See  Reuter  d.  Sala,  4  C.  P.  D.  239.  —  K. 
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is  the  first  agent,  and  which  ought  to  clo  the  firat  act,  shall  have 
the  election."  (d)  But  this  same  rule  may  give  the  election  to 
the  promisee,  if  something  must  first  be  done  bj  him  to  create  the 
alternative.  («)  If  one  branch  of  the  alternative  becomes  impos- 
sible, so  that  the  promisor  has  no  longer  an  election,  this  does  not 
destroy  his  obligation,  unless  the  contnct  expressly  so  provide; 
but  he  ia  now  bound  to  perform  the  other  alternative.  (/)*  An 
agreement  may  be  altogether  optional  with  one  party,  and  yet 
binding  on  the  other,  (^y 

•»M  •4.    Op  P*M  PiiH»OEMiiicB. 

A  partial  performance  may  be  a  defence,  pro  tanto,  or  it  may 
sustain  an  action,  pro  tanto;  but  this  can  be  only  in  cases 
where  the  duty  to  be  done  consists  of  parts  which  are  distinct 
and   severable   in    their   own   nature,  (%)'   and   are   not    bound 

Id)  Co.  I.i(t.  U5.  a.    AniJ  see  Norton  reminder:  the  tendee  kept  what  he  had 

B.  Webb,  36  Me.  270.  received,  and  wai  held  bonnd  to  par  for 

(()  Chippendale   v.  Thnntoo,  4  C.  &  it,  deductiuj;  his  damagen.    Oxendaie  r. 

P.  SB.  Wetherell,  9  B.  &  C.  38G,  was  a  Ea\e  of 

if)  SleTena  v.  Webb,  T  C.  &  P.  60.  2&0  bushels  of   vheat  at    Si  ceatH  per 

Qi  Thus,  where  A  agreed  to  deliver  bushel.     The  vendor  delivered   ouly  [30 

to  B  by  (he  flrst  of   May,  from   TOO  to  bushels,  when,  corn  having  advanted,  he 

1,000  barrels  of  meal,  for  which  B  agreed  refused  to  deliver  the   remainder.     Tht 

to  pay  on  delivery  at  the  rate  of  six  dol-  Jury  found  the  contract  to  be  entire,  bat  as 

larv  per  barrel,  and  A  delivered  700  bar-  the  vendee  had  retained  the  com  deltv- 

rels,  and  also  before  the  day  tendered  to  ered,   until  after   the   enpiration   of  the 

B  300  barrels  more,  to  make  up  the  1,000  time  for  the  completion  of  the  contract, 

barrels,  which    B   refused ;    it    was  helil,  the   whole   Conrt   of  King's  Bench  held 

that  B  was  hound  to  receiv^  and  pay  for  him  liable  for  the  same.    ChamptoD  v. 

the  whule  I.OOO  barrels;  the  delivery  of  Short,  1  Catnp.  X),  is  to  the  same  eRect, 


any  quantity  hetweoa  TOO  aud  1,000  bar-  There    the   defeudaat,    who    reaided   at 

reu,  being  at  the  option  of  A  oolyi  and  Salisbury,  ordered  from  the   plaiutiD,  a 

for  hie  beneHt.    Disctorougb  n.  Neilaon,  3  wholesale  grocer  in  London, "  half  a  chest 

Johns.  Cas.  81.  of  French  plams.  two  hognheada  of  raw 

(h)  Thus,  in  an  entire  contract  of  sale  sugar,  and  100  tumps  of  white  sugar,  to 

or  manufacture  of  a  large  quantity  of  aii  be  all  sent  down  without  delay.'     llie 

article  or  articles,  at  an  i^reed  price  for  plums  and   raw  sugar  arrived  nearly  ai 

each,  the  current  of  authorities  holds,  that  soon  as  the  course  of  conveyance  Hv^uld 

a  delivery  and  acceptance  of  part  givesa  permit;  hnt  the  white  sugar  not  coming 

right  to  recover  tor  that  rart,  deducting  to  hand  the  defendant  connterroandcd  it, 


i^atever  damages  the  other  party  sus- 
tained by  the  uon-fulfilmeut  orthe  con- 
tract.    Sowker  V.  Hoyt,  18  Pick.    SSS.  a 

and  gave  notice  to  the  piiuntiff,  that  as  he 

had  wished  to  have  the  two  sorts  of  sugar 

together,  or  not  at  oil,  he  would  not  ac- 

Bate  of  1,000  buxhcla  of  cum  at  8S  cents 

per  baihe/.     The  plaintiff  delivered  only 

used,  and  this  action  having  been  brought 

410  bushels,  and  refused   to  deliver  the 

to  recover  the  price  of  the  plums  and  the 

'  As  where  one  promises  to  return  certain  propertv  or  its  monev  equivalent,  and  the 
former  perishes,  Drake  w.  White,  IIT  Mass.  10;  or  where  a  pliysician  agrees  to  fonn  a 
copartnership  with  another  jihysician,  or  it  the  latter  withdraws  eutirelv  from  that 
"  fcld  of  practice,"  to  give  him  a  pecuniary  compensation,  and  than  refuses  to  piactite 
in  copartnership  with  him.     Frothingham  «.  Seymour.  121  Mass.  -MM  —  K. 

■  An  agreement  by  a  preacher  to  allow  one  of  the  subecribers  to  his  salary  to  pay 
the  amount  in  preaching  services  will  discharge  the  society  to  that  extent.     SoJUtTin 
Glovei  0.  Dowagic  Universaliat  Parish,  18  Mich.  599.  —  IL 
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*  together  by  expressions  giving  entirety  to  the  contract 
It  is  not  enough  that  the  duty  to  be  done  is  in  itself  sever- 
Bble,  if  the  contract  contemplates  it  only  as  a  whole,  (i) 


nw  m^r,  he  tendered  the  price  of  the 
plnmi ;  and  at  the  trial  the  queitiuD  van, 
whether  he  was  liable  to  pay  fur  the  sagar. 
And  per  Lord  Eitenboroagh  :  "  Where  aav- 
eial  articlee  are  ordered  at  the  tame  tiioe, 
it  does  not  follow,  although  there  be  a  sep 
■rate  price  fixed  for  each,  thU  they  do 
not  form  uue  grow  cuDtract.  1  niav  wish 
to  hare  onicies  A,  B,  C.  and  D,  all  of 
differeut  sorts  and  of  different  values ; 
but  without  havinf[  every  one  of  them  aa 
I  direct,  the  rest  may  be  oselesa  to  nie. 


did  DOt  foroi  a  proper  asBOrtment  uf  kooUH 
for  his  shop,  he  miffht  uot  have  been  liable 
in  the  present  actioa ;  bnt  be  has  com- 
pletely rebuiied  the  presnmptioD  of  a 
joint  contract.  inclDdiiig  all  the  articles 
ordered,  by  accepting  the  pIuiuB,  and  ten- 
dering pHvment  for  them.  Therefore,  it 
the  raw  augar  was  of  the  quality  agreed  on, 
and  was  delivered  in  reasonable  time,  he 
fB  liable  to  (he  plaintiff  for  the  price  of  it." 
Aud  see  Barker  v.  Sutton,  1  Camp.  i5.  a. : 
BragK  D.  Cole,  6  J.  B.  Moore,  lU ;  Shaw 
0.  iSdger,  12  S.  t  R,  ST&,  recognise  the 
tame  rule.  In  Booth  b  .  Tysou,  IS  Vt. 
915,  the  contract  was  to  mould  for  the 
defendant  two  hundred  stove  patterns ; 
only  a  part  was  ever  made,  which  the 
defendant  used  and  disposed  uf   at  tify 


and  repudiate  the  doctrine  of  Oxendale  b. 
Wetherell,  (u^ira ,-  Champlin  d.  Rowlej, 
13  Weud.  285,  18  id.  187  ;  Mead  v.  Deg- 
oher,  16  Wend.  632;  I^ge  o.  Ott,  9 
De&io,  406  ;  McKnight  f ,  Duulop,  4  Barb. 
36;  and  Bee  anie, p.  •523,  n.  (i). 

(i)  The  moBt  frequent  casea  where  the 
entirety  of  a  contract  i>  sngtained  as  a 
good  defence  in  law  to  ao  action  for  part 
performance,  are,  perhaps,  contracts  of 
labor  aud  service  for  a  Jij^td  lime.  Here 
the  corrent  of  authorities  agrees  that  part 
performance  gives  no  right  to  part  com- 
pensatioq.  un&s  Che  fnlhlmeut  of  the  con- 
tract is  prevented  by  the  act  of  the  obligee- 
Cutter  0.  Powell,  6  T.  R.  330,  is  weU 
ku own  as  the  leading  case  on  this  subject. 
There  a  sailor  had  taken  a  note  from  the 
master  of  a  vessel  to  pay  him  30  guineas, 
"provided  he  procetded,  coiiliautd,  and 
did  his  duty  as  second  mate/ pn  Jumatn 


xTimU."     The   sailoi 


■xrv  madt.     The  plaintiff  save  up  tlie 
contract    without     compleCiug    it ;    but 

be  was  allowed  i 


■■fruit,  deducting  the  damages  to  the 
other  partv.  In  Mavor  i'.  Pyne,  3  Bing, 
S35,  also,  It  was  held,  that  a  contract  to 
publish  a  work  in  numbers,  at  su  much  a 
Bamber,  meant  that  each  number  should  be 
paid  for  at  ddnrrtd.  Hhipton  b.  C'ason, 
5  B.  &  C.  378,  halJt  also,  tbaX  an  accept- 
ance of  part  under  an  entire  contract. 
gives  a  rijicht  of  action  for  such  part, 
idthou^li,  in  aceorrlauce  with  the  BD^ges- 
tioni  III  that  case,  it  may  be  qiiestioi]cd 
whether  the  plaintiff  can  sustain  an  action 
for  part,  until  after  the  eipiration  of  the 
time  (or  the  delivery  of  the  whole  i  tor 
perhaps  the  vendee  may  conclude  to  return 
wlutt  he  has  receJveil  unless  the  whole  is 
delivered,  which  cannot  be  known  until 
the  time  has  expired.  See  Waddington 
V.  Oliver.  6  B.  &  P.  61.  The  New  York 
conns  adopt  a  different  doctrine,  and  hold, 
that  part  perfomiance.  although  accepted, 
furnishes  no  ground  of  recovery  pro  tanlo. 


voyage,  and  his  admi 
allowed  to  recoveranything  for  the  service 
actually  performed.  But  as  Ihe  sailor 
wan  by  the  contract  to  receive  about  four 
times  as  much,  provided  he  completed  the 
voyage,  as  was  genetaliy  paid  for  the  same 
service  without  any  special  contrai:t,  this 
fact  might  have  had  much  influence  upon 
the  court  in  determining  this  contract  to 
be  entire  and  not  apportiouable.  But  in 
this  country,  sickness  or  death  of  the 
laborer  has  been  freqnently  h>ld  a  snffl- 
cient  excDse  for  non-performance  of  the 
whole  contract,  aud  tlie  laborer,  or  his 
administrator,  may  recover  for  tlie  service 
actually  rendered.  Fenton  u.  Clurk,  II 
Vt  557  ;  Dickey  v.  Linscott,  iO  Me.  453  ; 
Fuller '-.  Brown,  II  Met.  440.  Ilie  same 
rule  has  been  applied  where  the  non-per- 
funnauce  nas  caused  by  Ihe  net  of  law. 
Jones  e.  Judd,  *  Comst.  412.  See  oHle, 
p  ■3e,n.O').  Although  in  the  same  court! 
the  geuenif  rule  is  fully  recognized  and  con. 
■    '    _        "     ■  part  perforir 

payment,  if  the  n 
tarV  on  ....      .. 

caused  bv  the  defendant  or  by  an  act  of 
(iod.  See  St.  Allians  St.  Co.  v.  Wilkins.  8 
Vt  54  :  Hair  v.  BeU.  6  Vt  35  ;  Philbrook 
I.-.  Belknap.  6  Vt.  383 ;  Brown  e.  Kimball, 
12  Vt.  617;  Biplev  v.  Chipmao,  13  Vt. 
268 ;  Stark  t..  Park'er.  2  Pick.  267 ;  01m- 
stead  V.  Beale,  19  Pick.  528.  And  see 
ante,  p.  •36,  n.  Lf)  and  unM,  p.*523,  n.  (i)- 
So  if  nut  is  to  be  paid  quarterly,  and 
during  a    quarter  the  lessee  delivers  np 
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•  6C0  THE  LAW  OF  CONTRACTS.  [PABT  11. 

If  money  is  to  be  paid  when  work  is  done,  and  an  action  be 
brought  for  the  nione;,  non-performance  of  the  work  is  of  course 
a  good  defence ;  but  if  there  is  a  part  performance,  and  this  is  a 
performance  of  the  whole  substance  of  the  contract,  and  an  omis- 
sion  only  of  what  is  incidental  and  unimportant,  (j)  it  is  a  suf- 
ficient performance  ;  but  the  contract  may  expressly  and  in  special 
terms,  provide  that  these  formal,  incidental,  and  non-essential 
parts  shall  be  done,  and  then  they  are  made  by  the  parties 

•  660    matters  of  substance.     Thus,  if  the  time  be  set  in  *  which 

certain  work  is  to  be  done,  it  is  not  in  general  so  far  of  the 
substance  of  the  contract,  that  if  the  work  be  done,  but  not  until 
some  daya  later,  no  compensation  will  be  recovered ;  but  an  action 
for  the  price  will  be  sustained,  leaving  the  defendant  to  show  an 
injury  he  haa  sustained  by  the  delay,  and  use  it  in  reduction  of 
damages,  by  way  of  set-off,  or  to  sustain  a  cross  action,  according 
to  the  circumstances  of  the  case,  (k)  But  if  the  parties  see  fit  to 
stipulate  in  unequivocal  language  that  no  money  shall  be  paid  for 
the  work  unless  it  is  done  within  a  fixed  time,  both  parties  will 
be  bound  by  their  agreement.  (/)  Although  we  should  say  that 
even  then  the  promisee  would  not  be  permitted  to  receive  and 
retain  the  work  after  the  due  time  of  delivery,  and  make  no 
compensation.  Either  hia  acceptance  would  amount  to  a  waiver 
of  the  condition  of  time,  or  the  other  party  might  hare  his  action 
on  a  guantum  meruit. 


uid  the  lesBOT  aicepCa   poaiieaRioa  of  the    bant.    See  nbo  Porter  v.  Stemrt,  3  AiL 
vreiniBeB.   without   Eniythine   Raid   about    417;   Warrea    r,  Maiov.   T   Jobui.   4TS; 
e  is  pn/abTs.    Griinman     Lindsej'  i>.  Qordon,  13  Me,  60;  Smith  r. 


V.  Leg^,  B  B.  &  C.  3-2*  ;  ami  sea  Badeley  Gngerty,  i  Barb.  G14. 

V.  Vigura,  4  Ellis  &  B.  71,  26  Eng.  L.  &  nf  these  cases  it  is  to  be  noted,  that  then 

£q.  144.  bad  been  tm  acceptance  bv  the  defend'  ' 

(j)  Thus,   ;□  Gillman  p.  Hall,  11  Vt.  after  the  time  stipulated  V  '•• ■- 

910,  A  contmcted  to  build  $60  worth  of  See  antt,  p.  •  523.  u.  <<). 
Stone-wall  for  B.  of  a  given  Irnglh,  heigkl,  (/)  Kent  v.  HumphreTS,  13  III.  578 ; 
»dA  lKtck»est.  He  built  a  wall  worth  S60,  Westerrnan  v.  Meanit,  12  Pa.  97;  Lid- 
but  in  some  pnrt«  it  was  not  of  the  given  dell  v.  Siina.  S  Smedes  St  M.  596;  Ty- 
haght,  the  defii-'ieucv  being  made  up  in  ler  c  McCardle,  id.  a,m  Id  Snecd  e. 
extra  /enrjfi.  He  was  allowed  to  recover  Wigpns.  3  Ga.  94,  A  r*covered  two 
i)D  a  QHaulun  meruii,  OD  tlie  gruuud  that  judgments  a^nit  B,  who  being  aliont  to 
there  had  tieen  a  Kafrnt'inlinl  eoniiiliaBce.  Bpjwal,  A  agreed  iu  vriting  that  if  be 
See  also  Chambers  v.  Jaynes,  4  Barr,  39,  would  not  appeal,  he  (A)  vonld  give  rer- 
that  a  substantial  bona  Jide  compliance  tain  time  for  the  pavmeotof  the  aiDOont 
is  all  that  is  necessary.  And  see  ante,  dne  by  instalments, '' provided  that  if  aay 
p.  *  523.  D.  {iy  of  the  instalments  should  not  be  paid  at 

(*■)  Thus  IB  Lucas  «.  Godwin,  3  Hiiin.  the  timespecified,  then  A  shonld  procwd 

N-  C   737,  A   coDIracted  to   finish   some  with  his  execution."     //Wi^.  that  time  was 

cottages  by  the  10th  of  October.    They  of  the  essence  of  the  contract;  aad  that 

were  not   finished   until  the   ISth.     The  B,  Lavine  failed  to  pay  ooe  of  the  inMat 

defeuduit  then    accepted   them,  and   he  ments  when  due,  wm  not  entitled  to  i«l>ef 

WM  beld  bonud  to  pay  on  a  quantum  vcUt-  in  equity. 
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Or  TBI  Time  of  Pebforkamcb. 
If  the  contract  specifies  qo  time,  the  law  implies  that  it  shall 
be  performed  within  a  reasonable  time;  (m)  and  will  not 
permit  'this  implication  to  be  rebutted  by  extrinsic  testi-    *661 
mony  going  to  fix  a  definite  term,  because  this  varies  the 
contract  (n)     What  ia  a  reasonable  time  is  a  question  of  law.  (a) 


)r'n  ex  penile,  httvin 


(n)  Suuom  V.  RhodM.  8  Scott,  544. 
In  this  CSM  the  detendsJit  pat  up  property 
for  Bale  b;  pablic  aaotian  on  the  ISCh 
SeptembeF,  sutajecC  (amoogit  otheni)  to 
the  fallowinK  coaditioiu;  that  the  par- 
chaser  Bhoaid  jpaj-  doirn  a  depuait  nf  10 
per  cent,  and  sign  an  agreeiaeut  for  pay- 
ment of  the  remainder  of  the  porchaso- 
money  on  or  befora  the  SStb  November; 
that  a  proper  abstract  ehoald  be  delivered 
vtChin  foarteen  days  from  the  day  of  the 
sate,  and  a  good  title  deduced  at  the  veo- 
!,  having  regard  to  the  cundi- 
Q  be  pre[iared  by 
ie  pDrchasar,  and 
if  the  vendor'!  soliciton 
■  before  Che  lOth  Ko- 
Tember;  and  chat  alt  objectiunB  to  the 
title  should  be  commonicaced  to  the  veo- 
dor's  solicitor  within  twenCy-eigfaC  days 
after  the  delivery  of  Che  abetracC  In  an 
action  by  the  pnrchanr  Co  recover  hark 
the  deposic,  on  Che  grouud  thaC  Che  vendor 
had  iioC  deduced  a  good  tide  by  the  2BCh 
of  November:  //«/d,  on  special  demurrer, 
that  the  declaration  vtia  bad  for  noC  aver- 
ring that  a  rensonable  Cime  for  deducing 
a  good  tide  had  elapsed  before  the  com- 
mencemeat  of  the  action,  the  conditions 
of  sale  naming  no  spei'ific  Cime  for  l/iat 
parpoae.  Tisdal,  C.  J.,  said:  "There 
dOBH  not  apjiear  on  the  face  of  Che  decele- 
ration to  have  been  any  express  stipula- 
tion that  the  vendor  should  dednce  a  good 
title  by  any  specific  time  ;  and  if  no  ex- 
press time  was  stipulated,  the  law  will  in 
this,  as  io  every  other  case,  imply  Cliat  a 
reasoaable  time  was  inCended.  Inaxmucli, 
however,  as  it  if  noC  alleged  in  Che  decl&- 
nrtion  that  a,  reasonable  time  for  de<lucing 
a  good  title  had  elapsed,  1  think  the  de- 
murrer must  prev&il,  aud  cou(<e(|iiently, 
that  the  defendant  is  euCitled  to  judg- 
merC."  Atwood  «.  Cobb.  16  Pick.  227; 
Roberts  a.  Beaily,  !  Penn.  63;  Fliilipe  ». 
Morriwa,  3  Bibb,  105;  Cwker  it.  Frank- 
lin Man.  Co.  a  Sumner,  530;  Atkinson  «. 
Brown.  20  Me.  67 ;  Calkins  i:  Chandler, 
36  Mich.  690;  Glassrocfc  v,  Glasscock,  6S 
Mo.  627.     And  see  ante,  p  'MS,  n.  (c). 

{h}  Shaa,  C.  J.,  in  Atwood  r.  Cobh.  16 
Pick.  12T.  Unless  it  he  in  connection 
with  other  facts,  as  teoding  to  show  what 
is  a  reasonable  time  under  the  circum- 
lUncM  of  the  caw.    Cocker  e.  Flanklin 


Han,  Co.  3  Sumner,  530;  Dbtib  D.Tallcot, 
a  Kern.  164;  Ellis  v.  Thompson,  3  M.  & 
W.  445.     And  see  unit,  p.  •  552,  n.  («). 

(o)  Stodden  B.  Harvey,  Cro.  Jac.  204. 
where  the  court  held,  that  the  executor  of 
a  lessee  for  life  had  a  reasonable  time 
after  his  death  to  remove  his  goods,  and 
that  six  dars  was  reasonable.  So  in  Ellis 
u.  Pai^e,  1 1'ick.  43,  it  was  considered  as  a 
question  for  the  court,  what  was  a  leiison- 
able  time  for  a  tenant  at  will  to  quit  after 
receiving  notice,  and  that  ten  days  were 
not  euongh.  And  where  Che  maker  of  a 
niiCe  deposited  goods  with  the  bolder  to  be 
sold  to  pay  it,  Che  conrt  htli/,  that  a  sale 
several  years  afterwards  was  not  wichio  a 
reasonable  Cime.  Porter  i:  Blood,  5  Pick. 
54.  Likewise  in  Doe  e.  Smith,  2  T.  R. 
43B.  where  a  lessor  reserved  in  the  lease 
a  light  for  his  son  to  terminate  the  lease. 


e  of 


age.  the  court  determined,  that  a  w 
a  fortuight  after  coming  o(  age  would 
have  been  a  reasonable  Cime,  hut  that  a 
year  was  not.  (Jn  the  same  principle  it 
has  been  held  to  be  a  question  for  the  Conrt, 
whether  notice  of  abandonment  was  given 
within  a  reasonable  lime  after  intelligence 
of  Che  loss,  and  tliat  five  days  was  an  un- 
reasonable delay.  Hunt  v.  Roval  Exch. 
Asa.  Co.  5  M.  4  S.  47.  In  Atwood  v. 
Clark,  a  Greenl.   249,  the  purchsser  of  a 


e  of  w 

with  a  list  of  the  I 
was  held,  that  th 
whether  it  was  or  w 


1  the  VI 


tud  it 


question  for  the 
court  wfaac  is  reasunslile  time;  for  U  the 
facts  are  not  clearly  established,  or  if 
the  question  of  Cime  depends  upon  other 
controverted  facts,  or  where  the  motives 
of  the  partv  enter  into  Che  qoention,  it  has 
been  said  c\iat  the  whole  mnnt  necessarily 
be  submitted  to  a  jury.  Hill  n.  Hobart, 
16  Me.  164;  Greene  b.  TJinglev.  24  Me. 
131.  See  also  Cocker  v.  Franklin  Man. 
Co.  3  Sumner,  530,  and  KlHa  u.  Thomp- 
son, 3  M.  S,  W.  445,  for  inntances  of  rea- 
sonable Cime  decided  bv  thi:  jury.  In  Howe 
B.  Huntington,  IS  Me,  350,  Shepleg.  J., 
enumerates  several  cases  where  this  ques- 
tion is  for  the  jury.     And  see  anM,  p.  *  53S> 

a.  <rf). 
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*  662  THE  LAW   OF  CONTBACTS.  [PAfiT  IL 

Aud  if  the  coutract  specify  a  place  in  which  articles  shall  be 
delivered,  but  not  a  time,  this  meaos  that  they  are  deliverable 
on  demand;  but  the  demand  must  be  sufficient  to  enable  the 
promisor  to  have  the  articles  at  the  appointed  place  with  reason- 
able convenience,  (p)  If  any  period,  as  a  month,  be  expressed, 
the  promisor  has  a  right  to  the  whole  of  it  There  is,  perhaps, 
no  exact  definition,  and  no  precise  standard  of  reasonable 

*  662    time.     The  true  rule  '  must  be,  that  that  is  a  reasonable 

time  which  preserves  to  each  party  the  rights  and  advan- 
tages he  possesses,  and  protects  each  party  from  losses  that  he 
ought  not  to  suffer.  Thus,  in  a  case  of  guaranty,  if  the  principal 
fails  to  pay  when  he  should,  the  guarantor  must  be  informed  of 
the  failure  within  a  reasonable  time ;  that  is  to  say,  soon  enough 
to  give  him  such  opportunities  as  he  ought  to  have  to  save  him- 
self from  loss.  If,  therefore,  the  notice  be  delayed  but  a  short 
time,  but  by  reason  of  the  delay  the  guarantor  loses  the  oppor- 
tunity of  obtaining  indemnity,  and  is  irreparably  dami^ed,  he 
would  be  discharged  from  his  obligation.  But  if  the  delay  were 
for  a  long  period,  for  months,  and  possibly  for  years,  and  it  was 
nevertheless  clear  that  the  guarantor  could  have  derived  no  bene- 
fit from  an  earlier  notice,  the  delay  would  not  impair  his  obliga- 
tion, (j)  And  if  the  time  be  fixed  by  reference  to  a  future  event, 
the  promisor  has  a  right  to  all  the  time  requisite  for  the  happen- 
ing of  that  event  in  the  fullest  and  most  perfect  manner,  (r) 

Whether  in  computing  time,  the  day  when  the  contract  is  made 
shall  be  included  or  excluded,  has  been  much  disputed.  It  has 
been  thought  that  this  might  be  made  to  depend  on  the  very 
words,  as  that  "  in  ten  days  *  includes  the  day  of  the  making, 
and  in  "  ten  days  from  the  day  of  the  date,"  excludes  it,  while 
"  ten  days  from  the  date  '  is  uncertain.  The  later  cases,  how- 
ever, seem  to  establinh  the  principle,  that  a  computation  of  this 
kind  shall  always  conform  to  the  intention  of  the  parties,  so 
far  as  that  can  be  ascertained  from  the  contract,  aided  by 
admissible  evidence,  (s)     If,  however,  there   is   nothing   in   the 

(d)   RdbmU   d.  Orrngbea,   10  Vt.  !T4.  (n  reeertion,  granted  a  leane  to  his  onl; 

Ana  Bee  Bailej  v.  SimaudB.  6  N.  H.  IJ9.  daugbWr  foe  twenty^oe  years,  to  com- 

(a)  CUrk  n.  Remiiit^a,  11  Met  361 ;  meace  /ro«  the  dni  of  tlie  d.Ue :  and  the 

CiMit  V.  liham.  13  Coiin.  SB  ;  Thoroaa  v.  qneetioD  waa  whetiter  this  vraa  n  lease  in 

DavU,  U  I'ick.  353;  Talbot  v.   Grsy,  IS  posseuion  or  in  reversioD.    The ronrt  AcU, 

Pick.  584.  that  the  word  "  from  "  may  mean  either 

EHowe  B.  Huntington,  15  Me.  350,  inHraiBt  or  exrlmltie,  accordiiig  Co  the  cod- 

I'ugh  u.   Leeds,  Cowp.  714,  ia  the  text  and  snliject-matter ;  and  should  be  W 

ig  case  npon  this  point.     There,  one  construed  as  to  effertiuile  the  deeds  uf  pv 

Godolphin  Edwards,  under  a   power   re-  lien,  and  not  dBstroy  them,  ajid  therefore 

■erved  in  his  marriage  settlement  to  lease  that  in  this  case  it  shuidd  be  construed  a* 

foe  tnenty-one  years  iu  potation  but  tint  ladoaiM.    Lord  Mantjitid,  in  deUveting 
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*  l&ngUEige  or  subject-matter  of  the  contract,  which  clearly    *  663 
indicates  the  iatention  of  the  parties,  time  should  be  com- 
pabed  exclusive  of  the  day  whea  the  contract  was  made.  (()  ^ 

the  jadgmeiiC  of  the  conrt,  said:   "Tbe  vallditj^  of  It  depends  Dpoo  its  being  in 

qneation  is.  '  Whether  Ihia  b«  a  lease  in  posteMiou ;  and  it  is  maae  as  a  provision 

patsatimf  And  it  turns  Upoa  this:  lor  an  only  daughter.  He  must  (heretore 
'  Whether  to  commence  /row  the  rfay  of  inUnd  to  make  ft  f/ood  lease.  The  expres- 
the  dali  in  (bis  deed,  is  to  be  coostrued  aloii,  then,  conpueil  with  the  circam- 
ittciaiiiBe  or  txduiice  *of  t)io  day  it  bears  ataiicee,  Is  as  strung  in  respect  of  what  hii 
date  1 '  I  will  first  consider  it  as  snp-  intention  was,  as  if  he  had  said  in  express 
ptaiatf  this  a  ntm  question,  aud  that  there  words,  "  1  mean  it  as  a  lease  in  posses- 
nevei  had  existed  any  litigation  coDceruing  sion.'  'I  mean  it  shall  be  so  coDstrned.' 
it.  Id  that  light,  the  whole  will  turn  upon  If  it  is  no  <:onstrued,  the  wurd  'from  '  must 
a  point  of  construction  of  the  particle  be  indusUt.  This  conatmction  is  to  snp- 
'/miH.'  The  power  requires  no  precise  port  the  deed  of  parties,  to  give  effect  tu 
form  to  describe  the  commencemeat  of  the  their  ioteution,  and  to  protect  prujierty, 
tease ;  .the  law  requires  no  Uchmcal  form.  The  other  is  a  subtlety  to  overtnra  prop- 
All  that  is  required  is  Duly  enough  to  show  erty,  and  to  defeat  the  intention  uf  parties. 
that  it  is  a  lease  io  possession,  and  not  in  without  answering  any  one  good  end  or 
reTorsion  ;  and  therefura.  if  the  words  used  pnipoao  whatsoever.    And  though  c — "~ 


it  for  that  purpoae,  the  lease    of  justice  are  sometimes  obliged  to  decide 
„  Lid  and  valid  lease.     In  gram-    afainst  the  convenience,  an  ' 
matical  strictness,  and  in  the  nicest  pro-     Ine  senmiug  rieht,  of  prim 


a  good  and  valid  lease.     In  gram-    against  the  convenience,  and  even  against 
strictness,  and  in  the  nicest  pro-     Ine  senmiug  rieht,  of  prioaie  persons,  yet 
prietv  of  speech  tliat  the  English  language    it  is  always  in  favor  of  some  great  public 


admits  of,   the  sense  of  tlie  word  'JiDm  '  benefit.     Hut  here,  to  construe  '  from  the 

must  always  ilepead  upon  the  conltit  and  day  of  the  date,'  to  be  excluiift,  can  only 

■HbiuJ-iAufter,  whetliet  It  shall  be  construed  be  to  defeat  the  intention  of  the  partiea. 

inauaive  or  fxrluiive  of  the  lernunui  a  qua .-  If  such  a  construction  were  right,  it  would 

•nd  whilst  tha  gentlemen  at  the  bar  were  hold  good,  supposing  the  leoee  had  laid 

arguing  this  case,  a  hundred  instances  or  out  ever  so  much  money  upon  tlie  estate ; 

more  occurred  to  me.  both  in  verse  and  and  all  would  be  alike  defeated  by  a  mere 

prose,  where  it  is  used  both  inclusively  and  blunder  of    the   attorney  or    his   clerk, 

axclusively.    If  the  parties  in  the  present  Therefore,  if  the  case  stood  clear  of  every 

case  had  added  the  word  'iuclosive,'  or  question  or  decision  which  has  existed,  it 

'  exdusivr,' tlie  matter  would  have  been  could  not   hear  a   moment's  argnmeut" 

very  dear.    If  they  hod  said  '  frum  tlie  His  lordship  then  proceeded  to  a  minute 

day  of  the  date  inciMior,'  the  term  would  examinalion  of  the  cases  In  their  chrono- 

have  commenced  immediately ;  if  Ibey  had  logical  order;    aud   concluded  that  they 

aaid  '  from  the  day  uf  Lhe  date  exciuaiiit,'  it  were  "  i/n  and  no,  and  a  mfdium   between 

would  have  commenced  the  next  day.  But  them,"  and  stood  little  in  the  way,  "  as 

let  OS  see  whether  the  context  and  subjuct-  btndiw/  authorities,  against  justice,  lesson, 

matter  in  this  case  do  not  show  that  the  and  common  sense."    So  in  Lester  e.  Gar- 

constmction  here  shuuld  be  inc/usiiv,  as  land,  15  Ves.  248.  it  was  said  to  depend 

demoustiably  as  if  the  word  'iDclnsive'  upon  the  reason  of  the  thing,  acconling 

had   been  added.     This  is  a  lease  made  to  circumstances,  whether  the  day  nhonld 

luider  a  power     the  lease  refers  to  the  be  included  or  excluded.     And  see  Phelan 

power,  and  the  power  requires  that  the  s.  Douglass.  II  How.  I'r.  Rep.  133. 

fraae  should  be  alease  io //ouution.     Tha  (f|  Bigelow   v.  Willsun,   I    Pick.  4SS. 

t  In  computing  time  from  the  dat«,  or  from  the  day  of  the  date,  or  from  a  eerUun 
act  or  event,  the  day  of  the  date  is  to  be  excluded,  nnless  a  differeut  inteution  is  mani- 
tested  by  the  inetruinent  or  statate  nuder  which  the  qnestioo  arises  Bemis  v.  I^sun- 
srd,  IIB  Mass.  502.  In  this  case  Gra^,  C.  J., elaborately  reviews  all  the  authorities  on 
this  question.  And  see  Protection  Life  Ins.  Co.  a.  Palmer,  81  111.  88.  The  word  "  until  " 
ordinarily  excludes  the  day  to  which  it  relates,  People  r.  Walker,  17  N.  Y.  503  ;  but  this 
construction  yields  to  the  manifest  intention  of  the  parties.  Kendall  it.  Kingsley,  ISO 
AIbbs.  94  :  Isaacs  u.  Koyal  Ids.  Co.  L.  R.  i  Ex.  aS6.  Under  the  U.  S.  Rev.  Sts.  §  5044, 
an  attachment,  made  on  September  9th.  was  held  to  be  dissolved  by  an  assignmeut  In 
bankruptcy  under  s  petition  filed  on  the  January  9th  following.  Richarda  i-.  Clark, 
134  Mass.  43l,foUowing  Dntcher  ?.  Wright,  94  U.  S.  553.  See  Biackman  v,  NsarinK, 
43  Conn.  5S;  Roehmer  o.  Knickerbocker  las.  Co.  63  N.  Y.  ISO.  — K. 
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•  664  THE  LAW  OP  CONTRACra.  [PABT  H. 

•  664        •  Generally,  where  the  party  whose  interests  the  com- 

putation affects,  is  not  the  one  who  may  determine  when 
the  event  shall  happen,  the  longest  time  is  given  him,  and  there- 
fore the  day  of  the  making  is  excluded,  (m)  If  the  contract  refers  to 
'  the  day  of  the  date,  °  or  "  the  date, "  and  expresses  any  date,  this 
day,  and  not  that  of  tlie  actual  making,  is  taken.  But  if  there 
is  in  the  contract  no  date,  or  an  impossible  date,  —  as  if  a  thing 
is  required  to  be  done  within  "  ten  days  from  the  date,"  and  the 
contract  was  not  made  until  twenty  days  from  the  expressed  date, 
—  then  the  day  of  the  actual  making  will  be  understood  to  be 


Id  this  case  it  was  Wif,  that,  in  compatinj^  i 

the  time  alluwed  by  St.  181S,  c.  I3T,  %   I.  .        ,                             .             ^ 

lot  recleeoiiuK  a  riglit  in  equitji,  sold  on  wsra  said  uu  the  5th  nf  Uttobeito  be  p*id 

execution  wliich  is  "  within  uueyearfrom  for  iulieo  monihi.     It  was  Md,  that  no  suit 

the  time  of  executing,  by  (he  omcer  to  the  could  be  snstaitied  autil  after  the  eipirsr 

parchaser,  the  deed  thereof,"  the  day  on  tioa   of  the  &th  of   December  toUuwiug. 

which  the  deed  is  executed  is  to  be  ex-  And  see,  to  the   same  effect,  Bigelow  r. 

eluded.     Aud  W>Id<,  J.,  iu  delivering  the  WilboD.  lupra  ;  Hardy  v.  Kyle.  9  B,  &.  C. 

opiuion  ol  the  court,  said,   "  Before  the  603.     Rex  v.  Adderley,  S  Doar.  -163.  traa 

case  of  Fngh  b.  The  Date  of  Leeds,  all  decided  on  a  particular  KroanS,  under  a 

the casee agree  that  the  words,  ' froui  the  statute  in  favor  of  sheriffs,  andcannot  be 

day  of  the  date,'  are  words  of  excluaiou.  considared  aa  liiyiug  down   an^  ffeTieral 


So  plain  was  this  meaning  thought 

that  leases  depending  on  this  rme  of  con- 
almction  were  utiiFoimly  declared  void, 
against  the  mauifest  intention  of  the  par- 
ties. Of  this  ductiiue.  thus  applied.  Lord 
Manifield  very  justly  comnlainc ;  not,  how- 
ever, on  the  ground  that  the  general  mean- 
iug  of  the  words  had  heeu  migiiaderstood, 
but  because  the  plain  inteution  of  the  pitr- 
'  IS  to  the  contract  had  been  disregarded. 


t  true  that  iu  GlassiDgton 
Kawlioa,  3  Eaat,  407,  the  first  day  aeems 
to  have  beeoiucluded:  but  there  the  natty 
lay  in  prison  ua  the  dar  he  went  there, 
and  also  a  poriion  of  each  of  the  twenty- 
eight  days  necesaary  uniler  the  statute  to 
amount  to  ao  act  of  bankruptcy ;  aod.  a* 
the  law  takee  no  cognizance  of  a  part  of 
a  day,  the  case  does  not  upon  careful 
examination  couHict  with  the  rule  in  the 
All  that  was  decided  in  that  cam  was.  that  text,  namely,  to  regard  tlie  first  day  as 
'from  the  day  of  the  date'  might  include  e^ccluded.  Hex  r.  Cnmberlaud,  4  Ner.  i 
the  day,  if  such  was  the  clear  intention  of  M.  8TS,  is  to  the  same  effect.  See  Wil- 
the  contracting  parties;  and  not  tliatsuch  kiDBon  v.  Gaston,  9  Q.  B.  141  ;  Gontt  v. 
was  the  usual  nignificatiou  of  the  words.  Lowndes,  II  Sim.  4.14  ;  Farwelli'.  Rogers. 
I  think,  therefore,  we  are  warranted  b^  4  Cnsh.  460;  Juild  c.  Fulton.  10  Barb, 
the  authorities  to  say,  that  when  time  u  117 ;  Biisell  d.  Bissell,  11  id.  96 ;  Thomas 
to  be  computed  from  or  after  the  dar  of  a    e.   Afflick,   IS    Pa.   14.  overruling   Goe- 

Sven  date,  the  day  is  to  he  excluded  in  wiler'a  F.state,  3  ?enn.  300 ;  4  Kent  s  Com. 
e  computation;  aud  that  thia  rule  of  p.  9.'i.  n.  (a);  Blnke  d.  Crowuioahield,  9 
conatruction  is  never  to  be  rejected,  unless  N.'  H.  a04  ;  Ewirg  v.  Bailev.  4  Scnu. 
it  appears  that  a  different  computation  420;  Preebrev  o.  Williams,  Is'MaBs.  193; 
was  intended.  So,  also  if  we  consider  the  Weeks  v.  Hnll,  19  Conn.  376;  Sands  e. 
question  independent  of  the  autliorities,  it  Lyon,  18  Conn.  S8 ;  Averf  v.  Stewart,  2 
seems  to  be  impossible  to  raise  a  doobt.  Conn.  £9 ;  Wiggin  v.  Peters,  1  Met.  137 ; 
No  moment  of  time  can  be  said  to  be  after  Cornell  D.  MoiUton,  3  Denio,  12. 
any  given  dar,  uutil  that  day  is  expired."  (h)  I.ester  «.  Garland,  15  Vee.  248, 
See  also  Pellew  ii.  Wonford,  9  B.  &  C.  156;  Fellow  b.  Wonford,  9  B.  &  C.  134, 
134,  where  the  clause  "two  dnvs  afttr"  14*,  per  Lord  Tenlrrden.  So  the  phrase 
a  certaiu  day  wa»  held  to  exclude  that  "  nntil  a  certwn  da?,"  has  been  heid  to 
dav.  A  sensible  criterion  seems  to  be  to  exclude  that  day.  Wicker  t.  Nom^  Cat 
reducethetime  toone  day.aud  see  whether  temp.  Hard w.  108.  But  it  mav  admit  of 
you  do  not  obtain  au  absurdity,  unless  yon  a  different  interpretation  accorjiug  to  the 
exclude  the  fint  day ;  and  you  must  have  subject-matter  aud  context.  Rox  b.  S(e- 
the  same  rule  whatever  be  the  uumber  of    venii,  5  East,  3*4. 
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meant  bj  the  da;  of  the  date,  {v)    The  expression  "  between  two 
days  '  excludes  both,  (wj) 

(d)  Styles  v.  Wudle,  4  B,  1  C.  BOB.  been  do  dute  Xall.'    In  AimiCn.  Breame, 

This  was  an  action  of  cuveoant  on   an  a   Ld,   Rayai.  I08S,   it  is  said:   'K  the 

iDdenCnre  dated  the  34th  December,  I8SS,  award  had  no  date,  it  must  b«  computed 

whereby  tlio  plaintiff,  in  conaideration  of  fmm  Che  delivery,  and  that  is  one  sense  of 

X924, leased  tu  the  defendant  B  hatue  and  dalut.'     The   (question    here   ia,  What  in 

pteminea  for  oiuety-seveu  jeftra;   anbject  this  covenant  in  the  meaning  of  italagf 

to  an  agreenieut  fur  an  underlesM  to  A  I  consider  Chat  a  partv  executiug  a  deed 

for  tveuty-oue  jeun;  and  the  defendant  agrees  that   the  date 'therein   mentioned 

covenanted  that  he  would,  within  twenty-  eiiall  be  the  date  for  purpoecB  of  tompu- 

four  calendar  monthd  then  uext  after  the  tatioD.    It  would  be   very  dangeroui  to 

date  of  the  iudenture,  procure  A  to  ac-  allow  a  diSeient  conatmction  of  the  word 

cept  a  lease  of  tlie  premiaen  for  the  term  dale ;  for  then,  if  a  lease  were  executed 

of  tweaty-oue  yeani  from  ChriMmat-daii,  on  the  SOth  of  March,  to  hold  from  tbe 

1831;    and    that,    in   cone   A    would    not  date,  that  being  the  25Ch,  and  the  tenaut 

tKcept  the  lease,  thnt  he,  the  defendant,  were  to  euter  and   hold  as  tf  frutn  that 

would  within  one  calendar  month  next  day,  yet,  after  the  expiration  of  the  lease, 

After  the  expiration  of  the  aaid  twenty-  he  might   defeat   an    ejectment  un  tlie 

four  calendar  mouths,  pay  to  the  plaintiff  ground  Chat  the  lease  was  executed  on  a 

4  certain  sum  of  money.    The  declaration,  day  subsequent  to  the  SAth  o(  March,  and 

•fter  setting  forth  the  iudenture  as  above,  that  he  did  not  hold  from  tliat  day.     All 

assigned  as  a  breach  Chat  the  defendant  the  authorities  give  a  dcfluite  meauing  to 

did  nut  procnre  A  to  accept  of  said  lease  the  word  "date    in  general,  hut  show  that 

within  said  twenty-four  calendar  months,  it   may  have  a  different  meauine  when 

nor  pay  the  said  sum  of  money  within  one  that  in  necessary,  iirrrs  raleal.    It  has  been 

calendar  month   after  the  expiration  of  aaid  that  the  compuCatiou  could  not  have 

said  twenty-fonr  caleudar  months.    The  been  intended  Co  be  made  from  the  date, 

defendant  pleailed  that  the  indenture  was  if  the  twenty-four    mouths  had   elapsed 

not  in  fact  executed  and  delivered  until  before  the  execution  of  the  deed,    'i'hat 

the  8th  uf  April,  1823  ;   aud  that  at  the  may  be  true,  for  Chen  the  intention  of  the 

time  of  the  commencement  of  the  action,  parties,  that  the  computation  should  not 

tweuty-flve     calendar    months    had    not  tie  made  from  the  date,  would  have  been 

elapsed  from  the  time  of  the  execution  of  apparent.     Here  the  meaning  of  Che  deed 

tbe  indenture.    To  this  plea  the  plaintiff  is  plain,  aud  according  to  that  a  breach  of 

demurred,  and  the  court  sustained   the  coveuaot  was  committed  before  the  com- 

demurrer.  £av/iy,  J.,said :  "ThequesCion  mencement  of  the  action.    The  plea  Is 

in  this  case  is  simplv  as  to  the  ronsCruo-  therefore  bad." 

tioii  to  be  put  upon  ttie  words  of  this  deed.  (u')  Therefore,  a  policy  of  insurance 
A  deed  has  no  operation  until  delivery,  on  goods  Co  be  shipped  between  "  February 
uid  there  may  be  cases  in  which,  ut  ret  Ist  aud  July  ISCh  '  does  not  cover  goods 
valeat,  it  is  necessary  to  construe  date  shipped  on  the  15Ch  of  July.  Atkins  d. 
delivery.  When  there  is  no  date,  or  an  Buvtston  Fire  and  Marine  Ins.  Co.  5  Met. 
impossible  date,  Chat  word  musC  mean  439.  In  thie  case  WUJr,  J.,  said:  "The 
delivery,  But  where  there  is  a  sensible  construction  of  the  policy  si^tns  to  de- 
date  that  word  in  other  parts  of  the  deed  pend  wholly  on  the  true  meauiug  of  the 
means  the  day  of  the  date,  and  not  of  the  word  'between.'  'J'hia  preposition,  like 
delivery,  Th'is  disliuction  is  noticed  in  many  other  words,  has  varions  meaiiiugs; 
Co.  LiCc,  46  b,  where  it  is  said :  '  If  a  and  the  question  is.  In  wliat  sense  was  it 
lease  be  made  by  indenture  bearing  date  used  in  the  present  policy  ?  The  most 
S6ch  of  May.  to  hold,  &c.,  for  twenty-one  common  use  of  the  word  is  to  denote  au 
years  from  the  date,  or  from  Che  day  intermediate  space  of  time  or  place,  aud 
of  Che  date,  it  shall  begin  on  Che  STth  Che  defendant  s  counsel  contends  tliac  iC 
day  of  Mav.  If  Che  lease  bears  date  was  so  used  in  the  preE<eut  policy,  and 
the  36Ch  oi  May,  to  have,  Sx.,  from  the  that  the  first  day  of  February,  and  the 
makiuE  hereof,  or  from  henceforth,  it  fifteenth  day  of  July,  are  to  be  both  ex- 
shall  be(,'in  OP  the  day  on  whic'  '"  '  ■  ■  ■  ..  -^ .  .., 
delivered,  &t.'  And  afierwardi  it 
'  If  an  indencnre  of  lease  bear  date  which  included;  at  least  I  so  understood  the 
ia  void  or  impossible,  as  the  30th  of  Feb-  argnmeuC  And  we  think  it  clear  that 
mary,  &c.,  if  in  this  case  the  term  be  both  days  must  be  included  or  excluded ; 
limited  to  liegin  from  the  date,  it  shall  for  there  is  nothing  in  the  contract  luaoi- 
begin  from  the  delivery,  as  if  there  bad  festiug  the  intention  of   Che  parties  to 
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•  666  THE  LAW   OF  CONTRACTS.  [PABT  U. 

*665        *The  rule  which   makes  notes  which  become  due  on 
Sunday,  without  grace,  payable  on  the  Monday  following, 

*  666    applies  to  all  *  coutracte ;  thus,  where  a  policy  of  insnr- 

auce  was  conditioned  for  payment  on  or  before  Sunday  at 
noon  and  the  party  whose  life  was  insured  died  in  the  afternoon 
of  that  day,  and  the  premium  was  tendered  on  Monday,  the 
insurers  were  held,  (x)  No  one  is  bound  to  do  any  work  in 
performance  of  his  contract  on  Sunday,  (y)  unless  the  work  by  its 
very  nature,  or  by  express  agreement,  is  to  be  done  on  that  day, 
and  can  be  then  done,  without  a  breach  of  the  law.  But  if  a 
contract  is  to  be  performed,  or  some  act  done  in  a  certain  number 
of  days,  and  Sunday  happens  to  come  between  the  first  and  last 
day,  it  must  be  counted  as  one  day,  unless  the  contrary  be  clearly 
expressed,  (z)  If  a  party,  bound  to  do  a  thing  on  a  certain  day, 
and  therefore  having  the  whole  intermediate  time,  by  some  act 
distinctly  incapacitates  himself  from  doing  that  thing  on  that 
day,  it  seems  that  an  action  may  be  commenced  at  once  without 
waiting  for  that  day.  As  if  a  man  promises  to  marry  a  woman 
on  a  future  day,  and  before  that  time  marries  another,  he  has 
been  held  liable  to  an  action  before  the  day  of  performance 
arrives,  {a)  So  if  be  engages  to  lease  or  sell  property  from  and 
after  a  certain  day,  but  before  that  time  conveys  it  to  another,  (b) 

include  oi  exclude  oue  da;  nthet  than  the  grant.  And  we  think  theirord  'b«- 
the  other.  It  i»  Dndonbtedly  tme  that  tween '  haa  the  same  meaning;  when  it 
the  word  'between  '  ig  uot  alwayii  used  to  refers  to  a  period  o(  time  from  one  riav, 
denote  an  iutermeiiiate  space  of  time  or  mouth,  or  year,  to  anothpr.  if  this  polirv 
place,  as  the  plaintiff's  counsel  remarked,  had  insured  the  plaintiff's  propertv  to  ha 
We  apeak  of  a  battle  between  two  armiee,  shipped  between  Fehrnarv  and  the  next 
a  combat,  a  controversy,  or  a  suit  at  law  Jnly,  it  would  clearly  not  cover  any  prop- 
between  two  or  more  parties;  hnt  the  erty  shinned  in  either  of  thoiie  moatha. 
word  thus  osed  referB  to  the  actiona  of  So  we  thmk  the  davB  mentioned  in  the 
the  parties,  and  does  uot  denote  locality  or  policy  are  exi-lnded.'' 
time.  But  if  it  ihould  be  said  that  there  (i)  Ilammond  r.  American  Matnal 
was  a  combat  between  two  persona  Ije-  Life  Ins.  (?o.  10  Gray,  306. 
tween  two  bniiilinga,  the  latter  wurd  would  ( i/)  Sands  v.  Lyon,  18  Conn,  18  ;  ATerj 
nndouhte<1]y  refer  to  the  iutecmediate  d.  Stewart.  2  Conn.  69 ;  Cock  v  Biinu,  6 
space  betw'een  the  balliiings.  while  the  Johns.  3!6.  and  note  (n)  in  Sd  edition ; 
lotiner  word  would  denote  tlie  action  of  fialter  i-.  Burt,  SO  Wend.  SOS  ;  Barrett  r. 
the  partiBB.  But  it  was  argned  that  the  Allen,  10  Ohio,  i26;  Link  e.  Clemmen*.  " 
word  '  between  '  is  not  always  nsed  as  Blnckf.  +79.  But  sea  amtra,  KilEuar  r. 
exclusive  of  the  tfrmini,  when  it  refers  to  Mileii,  e  Gill  &  J.  368 ;  and  see  Stead  f. 
locality.  Thuit,  we  speak  of  a  rond  1>e-  Dawher.  10  A.  t  F,.  57. 
tween  one  town  and  another,  althongh  the  (s)  Brown  cJohoHin.  10  M.ft  W.331 ; 
road  extends  from  the  centre  of  one  town  King  d.  Dowdall,  2  Sandf.  131. 
to  the  other ;  and  this,  in  common  par-  (a)  Short  e.  Stone.  8  Q.  B.  35fi ;  Frost 
bnce,  is  a  description  »ufficieutly  inlelli-  p.  "Knight.  L.  R.  7  Ex.  Ill;  Burtis  r. 
gible  although  the  road  in  fact  penetrates  Thomnaou.  43  N.  Y.  346;  UoIIowaj  d. 
each  town.  But  if  all  the  land  between  two  Griffltli,  3S  In.  409. 

buildings,  or  between  two  other  lots  of         (ft)  Lovelock  r.Franklyn,  8  Q.  B.  371  : 

land,  bo  granted,  then  certainly  only  the  Ford  p.  Tilev,  6  B.  &  C.  385;  Bowdell  o. 

intermediate' land  between  the  two  lots  of  Fanous,  10  &ait,  359. 
land  or  the  two  buildings  would  paaa  by 
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It  might,  however,  seem  more  reasonable  to  permit  such  an 
actioD  only  -where  the  capacity  of  the  promisor  could 
•  not  be  restored  before  the  day,  or  the  promisee  had    •  667 
received  a  present  injury  from  the  act  of  the  promisor,  (c) ' 

(^  See  New  EDg.  Motual  F.  Ins.  Co.  CampbtH,  In  delivering  tbe  jadgment  of 
V.  Butler,  34  Me.  451.  Bnt  the  recent  the  court,  said  ^  "Uq  [hie  niotiuu  ia 
ewe  ul  Hochsler  e.  De  U  Tonr,  2  Ellis  nrrest  uf  jnd);iueDt,  the  queBtion  HriseB 
&  B.  678,  20  Enp.  L.  &  Kq.  1S7,  goe*  whether,  if  there  be  an  UKreemfnt  between 
farther  in  gustaiuinfc  ench  »□  actioa  tbau  A  and  B,  whereby  B  CDgaee*  to  employ 
any  previona  owe.  The  action  was  com-  A.  on  and  from  a  future  day.  for  a  ({nen 
menced  on  the  Md  of  May,  1852.  The  period  of  time,  to  travel  wiih  him  iuto  A 
declaratioD  stated,  that  io  couBideration  foreign  country  a«  a  courier,  and  to  start 
that  the  jilaiutiS  wuald  agree  to  euter  the  with  him  In  that  capacity  on  that  day,  A 
service  of  the  defendant  as  a  courier,  on  heing  to  receive  a  monthly  salary  during 
the  1st  uf  June.  Igfl2.  and  to  serve  the  de-  the  continuance  of  such  service.  B  may. 
tendaat  in  thut  capacity,  and  travel  with  before  the  day,  refuse  to  perform  Che 
him  as  a  courier,  for  three  months  certain,  agreement,  and  break  and  renounce  it,  so 
from  the  said  Ist  of  June,  for  certain  aa  to  entitle  A.  before  the  day,  to  corn- 
monthly  waeea.  the  defendant  agreed  to  mence  an  action  against  B  to  recover 
employ  the  ptaiutiif  aa  courier  on  and  from  damage*  for  breach  of  the  agreement ;  ^ 
tbe  eaid  Ist  of  June  for  three  months  cer-  having  been  ready  and  willing  to  perform 
tain,  to  travel  with  him  on  Che  Contineot,  it  Dntil  tt  waa  bcoben  and  renounced  by  B. 
itnd  to  starCwithche  plaintiff  on  snchtrav-  The  defendant's  counsel  verr  powerfnlty 
els  on  the  said  day,  and  to  pay  the  plaintiff  contended,  that,  if  the  plaiutiff  was  not 
during  sueh  empiuyment  the  said  monthly  contented  to  dissolve  the  contract,  and  to 
wages.  Averment  of  an  agreement  to  abandon  all  remedy  upon  it,  he  waa  hound 
the  said  terms  on  the  part  of  the  plaintiff,  to  remain  ready  and  willing  to  perform  it 
ftnd  of  hia  readiness  and  wiUingnesa  to  till  the  day  when  the  actnul  employmDut 
enter  upon  the  said  employment,  and  to  aa  courier  in  the  service  of  the  defeudant 
perform  the  said  agreement  Breach,  was  to  begin,  and  that  there  conM  be  no 
that  the  defendant,  liefore  ihe  mid  Ist  of  breach  of  the  agreement  before  that  day 
June,  wholly  refused  to  emplov  the  plain-  to  give  a  right  of  action.  Bnt  it  caunot 
tiS  in  the  capacity  and  for  the  purpose  be  laid  down  as  a  nniversal  mle,  that 
aforesaid,  on  or  from  the  said  lat  day  of  where,  by  agreement,  an  act  is  to  be  done 
June  or  any  other  time ;  and  wholly  dis-  on  a  future  day.  no  action  can  be  brought 
chafed  the  plaintiff  from  hie  said  agree-  for  a  breach  of  the  agreement  till  the  day 
ment,  and  from  the  performance  of  the  for  doing  tbe  act  has  arrived.  If  a  man 
same,  and  from  being  ready  and  willing  promise*  to  marry  o  woman  on  a  future 
to  perform  the  same ;  and  the  defendant  day.  and  before  that  day  marries  another 
wholly  broke  and  put  an  end  to  his  prom-  woman,  be  is  instantly  tiai^te  to  an  action 
iae  and  engagement,  Hrld,  in  arrest  of  for  breach  of  promise  of  marria;:e.  Short 
judgment,  that,  after  the  refusal  of  the  v.  Stone,  S  Q.  B.  358.  If  a  man  contracts 
defendant  to  employ,  the  plaintiff  waa  en-  to  execute  a  lease  on  and  from  a  fntnre 
titled  to  bring  an  action  immediately,  and  day  for  a  certain  term,  and  liefore  that 
was  not  bound  to  wait  until  after  the  day  day  executes  a  lease  to  another  for  the 
agreed  upon  for  the  commencement  of  same  term,  he  may  be  immediately  sued 
perfoiaance    had   arrived.      And   Lord  for  breaking  tbe  contract.     Ford  t>.  Tiley, 

1  The  doctrine  generally  prevails,  though  the  reasiraing  on  which  it  is  based  is  not 
wholly  satisfactory^,  that  npon  an  alieolnte  repudiation  of  tbe  contract  a  party  may  be 
■ned  though  the  time  tor  his  performance  under  the  contract  has  not  yet  arrived.  See 
CBMs  iu  notes  (a),  (h).  (e),  lupra.  Also  Kemy  n.  Olde,  SS  Cal.  »37  ;  Radish  b.  Young, 
108  in.  170;  McCormick  i:  Basal,  4S  la.  235;  Pinckney  u.  Dambmann,  70  Md.  173, 
182;SheabBu  o.  Barry, 27  Mich.  2iT;  Howard  w.  Daly,  61  N.T.362;  Shawo.  Republic 
Life  las.  Co.  69  N,  Y.  286,  293.  But  in  Massachusetts  the  court  reached  a  coutrary 
result.     Daniels  v.  Newton,  114  Mass.  530,     And  in  jurisdict'Ons  where  the  doctrine 

Srevails  it  seems  that  the  repudiation  must  he  such  as  to  terminate  the  whole  contract, 
ohnstone  v.  Milling,  16  Q.  B.  iX  46U,  and  mu»t  be  absolute  and  unconditional,  and 
acted  on  or  treated  by  the  other  party  as  a  termination  of  the  contract.  Johnstone  b. 
Milling,  supra ;  Dingley  e.  Oler,  117  L'.  S.  490;  Roehling's  Sons  Co.  v.  Lock  Stitch 
Fence  1^.  130  IU.  660,  66a 
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•  668  THE  LAW  OF  CONTRACTS.  [PABT   n. 

•  668  "6.    Of  Notice. 

Contracts    sometimes    express    that    they    are    to    be    per- 
formed   '  on    notice '    generally,    or    on    some    specific    notice, 

e  B.  &  C.  335.  So  if  a  man  pootracts  to  beaefit  of  both  parties,  th^  liter  the 
■ell  and  deliver  iipedfic  goods  on  a  fntore  TeanociatiOD  of  tne  agreement  bj  the 
da7,aiidbeforethedayheieUiaDddeliven  defeadaot,  the  (ilaintifi  ihoold  be  at  lib- 
tliein  to  another,  he  is  immediately  liable  erty  to  cooHider  binuelt  absolved  fromanjr 
to  an  action  at  the  suit  of  the  penoa  with  future  perfornumce  of  it,  reuiuiiig  his 
whom  he  flrat  coatracted  to  sell  and  de-  right  to  sne  fur  any  damage  he  haa  sof- 
liver  them.  Bowdell  u.  ParBons,  10  East,  fered  frooi  the  breach  of  ic  Thue,  instead 
S59.  Una  reaaoa  allefCed  in  support  of  of  remuning  idle  aud  laying  out  money 
■uch  an  action  ii>,  thai  Uie  defendant  has,  in  preparations  which  must  be  useless,  he 
before  the  day,  renilered  it  impnasible  for  Is  at  liberty  tu  seek  service  under  another 
him  to  perform  the  rontract  at  the  day.  employer,  which  would  go  in  mitigation 
But  this  does  not  necessarily  follow;  for,  of  the  damagee  to  which  he  would  other- 
prior  to  Che  day  flxed  for  doing  the  act,  wise  Iw  entitled  for  a  breach  of  the  con- 
tbe  first  wife  may  have  diedj  aenrrender  tract.  It  seems  stnnge  that  the  defeud- 
of  the  lease  executed  might  be  obtained ;  ant,  after  renoandng  the  contract,  and 
and  the  defendant  might  nave  repurchased  absolutely  declaring  that  he  will  never  act 
the  goods,  so  as  to  be  in  a  situation  to  sell  under  it,  shoald  be  permitted  to  object 
and  deliver  them  to  the  plaintiEF.  Another  that  faith  ia  given  to  his  assertion,  and 
reaaoQ  may  be,  that  when  there  is  a  con-  that  an  opportunity  is  not  left  to  him  of 
tract  to  do  an  act  on  a  futare  day,  there  changing  bis  miud,  U  the  filainCiff  ia 
Is  a  relation  constituted  between  the  par-  barred  of  any  remedy  by  entering  into  an 
ties  in  the  mean  time  by  the  contract,  and  engagement  inconsistent  with  startiiig  aa 
that  they  impliedly  promise,  that  in  the  a  courier  with  the  defendant  on  the  brat 
mean  time  neither  will  da  anything  tu  the  of  Jane,  he  is  prejudiced  by  putting  faith 
prejudice  of  the  other,  inconsistent  with  in  the  defendant's  assertion ;  and  it  would 
that  relation.  Aaanexample:  amanand  be  more  consouant  with  principle,  if  the 
woman  engage  to  marry,  are  atBanced  to  defeudaut  mere  precluded  from  saying 
one  another  dnring  the  period  between  that  he  had  not  broken  the  contract  when 
the  time  of  the  eugagement  and  the  cele-  he  declared  that  be  entirely  renounced  i^ 
blVioD  of  the  marriage.  In  this  very  Suppuse  that  the  defendant,  at  ttie  time 
case  of  traveller  and  courier,  from  the  of  hii  leDunclation,  bad  embarked  on  a 
day  of  the  hiring  till  the  day  when  the  voyage  to  Australia,  so  as  to  reader  it 
employment  was  tu  begin,  they  were  physically  impossible  for  him  to  employ 
engaged  to  each  other,  and  it  seems  Co  be  the  plaintifE  as  a  courier  on  the  continent 
a  breach  of  an  implied  contract  if  either  of  Europe,  in  the  mouths  of  June,  July, 
of  them  renounces  the  engagement.  This  aud  August,  I85i,  according  Co  decided 
reasoning  seeiiia  in  accordance  with  the  cases  the  action  might  have  beeu  brought 
unanimous  decision  of  the  Exchequer  before  the  Srst  of  June ;  but  the  rennn- 
Chamber,  in  Elderton  t^.  Emmeos,  6  C.  B.  ciation  ma;  have  been  founded  ou  other 
160,  which  we  have  followed  in  subse-  facts  to  be  given  in  evidence,  which  would 
quent  cases  iu  this  court.  The  declo-  equally  have  reuilered  thedefendant'sper- 
ration  in  the  present  case,  in  alleging  a  formauce  of  Che  contract  impossible.  The 
breach.statesagreat  deal  more  than  a  pass-  man  who  wrongfully  renounces  acontract 
iug  intention  on  the  part  ur  the  defendant  into  which  he  hae  deliberately  entereil, 
which  he  may  repent  o[,  and  could  only  be  cannot  justly  complain  if  he  is  immedi- 
proved  by  evidence  that  he  had  utterly  ately  sued  tor  a  compeasation  iu  damages 
renounced  tlie  contract,  or  dime  some  act  by  the  man  whom  he  has  injured ;  and  it 
which  rendered  it  impossible  for  him  to  seems  reasonable  to  allow  an  option  tothe 
uerform  it.  If  the  plaintiff  has  no  remedy  injured  party,  either  to  aue  immediately 
lor  breach  of  the  coutract,  unless  he  treats  or  Co  wait  tifl  tlie  time  when  the  act  was 
the  contract  ns  in  force,  and  acts  upon  it  to  he  done,  still  holding  it  as  prospectivel/ 
down  to  the  first  of  June,  IBSS,  it  follows  binding  for  the  exercise  of  this  option, 
that  till  then  he  must  enCer  into  no  em-  which  may  be  advantageous  to  tlie  inno' 
plojment  which  will  interfere  with  hia  cent  party,  and  cannot  be  prejudical  to 
promise  '  to  start  on  such  travels  with  Clie  the  wrong-doer.  An  argument  against  the 
plaintiff  on  Chat  day,'  and  that  he  must  action  heforetheflret  of  June  iaurgedfrom 
then  be  properly  equipped  ia  all  respects  Che  difficulty  of  calculating  the  damaces ; 
as  a  courier  for  three  months'  tour  on  but  this  argument  is  equally  strong  against 
the  continent  of  Europe.  But  it  ia  snrely  an  action  before  the  lat  of  September, 
much  more  rational,  and  more  for  the  when  the  three  months  would  expire.    Is 
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and   notice  is  then  indispensable.  (<Q     la  some  InstanceB 
the  necessity  of  notice  "springs  from  the  nature  of  the    '669 
contract,  though   nothing  be  said  about  it.'     Generally, 
where   anything   is   to  be   done  by   one   p^rty  on  the   perform- 
ance of  some  act  by  the  other,  this  other  must  give  notice 
of   such  act,  (e)  unless   it  be  one  that  carries  •  notice   of    "  670 

dtbercaae,  the  inry.  In  usessing  the  dam-  («)  V™  a,  Wakeftold,  6  M.  &  W,  M2, 

— •a,  would  be  juicifled  in  IiMkin)^  to  all  B  Doirl.  P.  C.  377,  4  Jur.  S09,  afliniied  on 

it  had  happeoed,  or  was  likelj'to  hap-  error,  7  M,  &  W.  1!6,  is  an  excetkot  casa 

pen,  to  increase  or  mitigate  Che  Iom  of  tlie  an  thia  aabjact.     There  the   declaration 

plaintiff  down  to  Che  day  of  trial."  aCated,  that,  by  iadentare,  the  defendant 

(d)  Hodaden  ti.  Harridge,  S  Wmi.  covenanted  that  he  would,  at  any  lime  or 
Sannd.  63  a,  n.  (4) ;  Child  a,  Hordea,  S  times  thereafter,  appear  at  au  olflre  or  of- 
Bnlatr.  144.  In  Qnarlea  o.  George,  S3  rick,  flcee  for  the  iuanrance  of  lives  within  Lon- 
400,  by  a  contract  between  the  plaiatitt  don,  or  the  bills  of  mortiilitv,  and  answer 
*ud  the  defendant  it  was  agreed  chat  ihe  inch  (jneetioDs  as  might  1«  iuked  respect- 
defendant  ehuDld  deliver  to  the  plaintiff  ing  Ins  age,  Jbc,  iq  order  to  enable  the 
ooe  thonsand  barrels  ef  flunr,  at  Che  rate  plaintiS  to  insore  his  life,  end  would  not 
of  six  dullara  per  barrel,  at  any  time  aiCerwards  du  or  permit  Co  be  dune  any 
within  six  monChs  from  the  ilaCe  of  the  act  whereby  such  iiienrance  should  b« 
contract,  and  give  hiiu  six  days'  notire  avoided  ot  prejadiced.  It  then  alleged, 
prior  to  the  Ciirie  uf  such  delivery,  and  that  thaC  the  defendant,  iu  part  performance  of 
the  plaintiff  should  pay  that  price  therefor  his  covenant,  did,  at  the  plamtifl's  request, 
on  delivery,    in  an  action  by  the  plaintiff  appear  at  the  ofHce  of  the  Itock  Life  In- 

r'ost  the  defeadant  for  not  delivering  surance  Companv,  and  did  aniwer  certain 
Sour  within  die  nix  months,  It  wag  held,  ipestious  asked  of  him ;  and  that  the  plain- 
that  under  the  pruvisious  of  this  contract  tiff  insored  the  defendant's  life  with  tliat 
it  was  incambeut  on  the  defendant  to  do  company,  by  a  policy  cuntaiuiug  a  pronao, 
the  flr*t  act  by  giving  notice  of  his  readi-  that  if  the  defendant  went  beyond  the 
ueM  to  deliver  the  noar ;  bnt  that  as  ha  limits  of  Europe,  tlie  policy  should  be  nnll 
had  a  right  to  give  notice  six  days  before  and  void :  Breach,  that  the  defendant  went 
the  expiration  of  the  six  months,  and  had  beyond  the  limits  of  Europe,  namely,  to 
he  then  given  notice,  he  wonid  have  had  the  province  of  Canada,  in  North  America 
till  the  last  day  of  Che  six  months  to  de-  Btid,  on  special  deninrrer,  that  the  decla- 
livei  the  flonr,  the  actual  breach  of  the  raciaa  was  bad,  for  not  averring  that  the 
contract  by  non-delivery  must  be  taken  to  defendant  had  notice  that  the  policy  waa 
have  occDrred  on  such  last  day,  and  the  effected.  Lord  Abinffer  said,  "1  am  ot 
damage  compnted  accordingly.  —  In  de-  opinion  that  the  defendant  in  this  caae  ia 
■  daring  on  a  promise  to  pay  money  on  entitled  Co  oar  judgment,  on  two  ground*. 
demand,  if  a  third  person  shall  fail  to  do  The  plaintiff  having  reserved  to  himself 
a  certain  act,  it  is  not  necessary  to  aver  a  the  liberty  of  effecting  the  insurance  at 
notice  ot  the  failnre  to  do  that  act,  or  a  any  office  within  the  bills  of  mortality,  the 
demand  of  the  money.  Dyer  c.  Kich,  I  nnmber  of  which  is  Lmited  only  by  the 
Met.  189.  circumscription  uf  the  place,  and  having 

1  Upon  a  covenant  by  the  lessor  to  keep  in  repair  the  demised  premises,  the  lessor 
cannot  be  sued  for  uon-repalr,  nnleas  he  has  received  notice  of  want  of  repair,  Makin 
v.  Watkinson.  L.  R,  6  Ex.  SS  ;  Manchester  Warehouse  Co.  e.  Carr.  a  C.  P.  I).  B07 ; 
Hngall  V.  McLean,  53  L.  T.  Rep.  S4;  Thomas  v.  Kingaland,  12  Dalv,  313;  Sinton  u. 
Bntier,  40  Ohio  St.  158.  See  also  London,  *c.  Ry.  Co.  i-.  Flower,  1  C.  P.  I).  77. 
Unless  the  lessur  has  a  right  to  enter  the  demised  premises.  Havden  n.  Bradley,  S 
Gray,  42n.  Where  an  insurance  company  allows  anv  dividends  declared  to  be  used  in 
reduction  of  annnal  preminms.  it  Is  the  company's  daty  to  give  the  insured  notice  of 
the  amoQDt  of  the  dividends,  so  that  he  may  In  dae  tmie  pay  or  tender  the  balance  of 
the  premium,  Phcenix  Ins.  Co.  c.  Dotter,  106  U.  8.  30.  And  also  where  an  insarance 
company  determines  to  cancel  an  accepted  risk,  the  insured  is  entitled  to  reasonable 
notice  of  such  determination.  McL^n  u.  Sepablic  Ins.  Co,  3  Lanning,  4S1,  If  an 
Agreement  is  made  to  pay  for  the  constmction  of  a  bridge  an  amount  "  which  should 
be  justified  by  the  certificate"  of  the  enfineei  in  charge  of  the  work,  the  productioD 
of  such  a  certificate  and  notice  of  it  to  the  debtor  are  conditions  precedent  to  a  auit 
OD  the  agreement.     Wangler  v.  Swift,  90  N.  V.  38. 
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itself.     And  if   the   thing  is   to  be  done   on   the   happening  of 
an   event  not   to    be  caused    by   either    party,    he   who   is   to 

abo  Rnerred  to  himself  tlie  choice  of  tina  Et  is  quite  time  that  ther  ihosl'l  be  avev> 

for  effecting  the  inanrance,  it  aiipean  to  ruled."      And  Parke,  B./aaid  .  "  The  een- 

me  that  he  ought  to  give  tlio  defeudant  eral  rule  is,  that  a  party  is  uot  entitled  to 

notice  of  hJB  having  exereiised  his  oplion,  notice,  unless  he  han  Mipulated  for  it;   but 

aod  of  Che  inaurani^e  having  been  effected,  there   are  (certain  casett  where,  from    the 

before  an  action  can  be  maiutained.      But  very  natore  of   the  transaftiou.  the  law 

there  ia  also  aoother  ground,  which  weigh!  requires   notice  to  be  given,  though  not 

strongly  with  me  in  coininfr  to  this  c'on-  exfiressl/  stipulated  fur.    'i'bere  are  two 

dusioD.      Even  suppoding  tlie  defendant  cusses  of  cases  on  this  subject,  neither  of 

were  bound  to  gu  to  all  the  iusurauce  of-  which,  liuwever,  altogether  resemUes  the 

fices  within  the  bills  of  mortality,  to  a*,  present.    One  of  tliem  is,  where  a  party 

certain  whether  sucli  a  policy  had  been  contracts  to  do  wmethiiiK,  but  the  act  ini 

effected,  he  would  still  be  obliged  to  do  whivb   tlie  right  to  demand  performaiH* 

something  more  ;   naniety.  to  Iftam  what  is  to  arise  is  perfectly  indeliuite,  as  in  th« 

W8r«  the  particular  conditions  on  which  it  ease  of  Haule  c.  Uemyug,  Vin.  Abr. '  Con- 

— e  effected;   bevause  the  covenant  here  didoo'  (A.  d.),  pi.   "      "     ■ 

notthi----  '-'---'---'-"  --  -. -  ■     '              " 

neudly  prescribed  by  i 
bat  that  he  ehall  not  violate  uy  of  the  plaintilT  sold  them  foi'to  any  other  man; 
conditions  by  wliicfa  such  insurance  might  there  the  plaintiff  is  bound  to  aver  notice, 
ba  avoided  or  prejudiced  ;  i'. «.,  he  is  bouud  because  the  person  to  wliom  the  wevs  an 
to  observe  all  the  stipulatiuD*  contained  to  be  mid  is  perfectly  indefliiile,  and  alto- 
in  any  policy  whidi  the  plaintiff  niay  ef.  gather  at  the  option  of  the  plaintiff,  who 
feet,  now,  snme  conditions,  totally  dia-  may  sell  them  to  whom  he  pleases;  and 
tinct  from  the  ronditious  in  general  nse,  in  sucli  caws,  the  right  of  the  defendant 
Blight  be  annexed  l>y  a  particular  insoi-  to  a  notice  before  he  can  lie  called  on  to 
ance  office;  and  in  such  case  it  would  be  pay,  ia  implied  by  law  from  the  construe- 
tnoit  unfair  to  allow  the  plaintiff  to  keep  liou  of  the  contract,  So,  where  a  parlj 
the  policv  in  his  pocket,  and,  without  no-  stipulates  to  account  before  nich  anditora 
(ice  of  tliem,  to  rail  on  the  defendant  to  as  the  obligee  shall  assi|;n,  the  obligee  is 
ptiy  for  a  violation  of  the  stipulations  con-  bound  to  give  him  notice  when  he  hs> 
tained  in  it.  .Snppuee  aite  of  tlie  conill-  assigned  them ;  for  that  ia  a  fact  which 
tioua  imposed  by  the  policy  were,  that  the  depends  entirely  on  the  option  or  cboice 
party  whose  life  was  insured  should  live  of  the  plaintiff.  On  the  other  hand  no 
on  a  particular  diet,  or  at  a  particular  notice  ia  requitute  when  a  specific  act  is  to 
[dace,  or  cease  from  some  particular  prac-  be  done  liv  a  third  party  named,  or  even 
(ice  to  which  he  was  addicted,  or  that  he  by  the  obligee  hiniself ;  as,  for  example, 
should  abandon  some  course  of  exercise  where  the  defendant  covenants  to  pay 
which  might,  if  persevered  in,  cost  him  money  (m  the  marriage  of  the  obligee 
his  life,  and  the  forsaking  of  which  the  with  B,  or  perhaps  on  the  marriage  ofB 
tnsnrance  otHce  might  be  fully  jn.itiSed  in  alone  (for  there  are  some  cases  to  that 
mailing  a  condition  of  insuring  the  life  at  effect),  or  to  pay  such  a  snm  to  a  certain 
all,  it  would  be  hard  if  the  plamtiff  conld,  person,  or  at  such  a  rate  as  A  sbnll  pay  to 
without  giving  the  defendant  notice  of  the  B,  In  these  cases  there  is  a  pnrticnlai 
existencu  of  such  a  condition,  make  liiin  individual  specified,  and  no  option  is  to  be 
pay  the  amount  of  the  policy  on  its  viola-  exercised;  and  the  party  who,  without 
Cion.  The  mle  Co  be  collected  from  the  stipalating  for  notice,  has  entered  into  the 
cases  seems  to  be  this,  that  where  a  party  obligation  to  do  those  acts,  is  bound  to  do 
Mipulates  to  do  a  certain  thing  in  a  cer-  them.  But  tliere  is  an  iutermetliate  class 
tain  speciflc  event  which  may  become  of  cases  between  these  two.  Let  ns  inp- 
known  to  him.  or  with  which  he  can  make  pose  the  defendant  in  this  case  bonnd  to 
himself  acquainted,  he  is  not  entitled  to  perform  such  sCipnlaCions  a*  shall  be  con- 
any  notice  unless  he  sCipulaten  for  it ;  but  tained  cm  a  policy  to  be  effected  at  tottt 
when  it  ii  to  do  a  thing  which  lies  within  o/ffc*  in  London.  Kow,  my  preaenC  im- 
tlie  peculiar  knowledge  of  the  opposite  prenion  is,  Chat  where  any  option  at  all  r» 
party,  then  notice  ought  to  be  given  him.  muna  to  be  exercised  on  the  part  of  the 
That  is  the  common  sense  of  the  matter,  jdaintiff,  notice  of  his  having  determined 
•nd  it  what  is  laid  down  in  all  the  cases  that  option  ought  to  be  given;  and  it 
on  Che  subject ,  and  if  there  are  auj  to  be  this  bsid  been  a  covenant  by  the  defendaut 
fonsd  vhich  deviate  from  this  principle,  to  perform  the  conditions  to  be  imposed 
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*  have  the  benefit  ot  the  thing  should  give  notice  to  him  *  671 
■who  is  to  do  it,  that  the  event  has  occurred,  unless  from  its 
own  nature  it  must  become  kaowu  to  that  party  when  it  happens ; 
or,  perhaps,  unless  it  is  as  likely  to  be  known  to  the  party  who  is 
to  do  the  act  required  by  the  contract,  as  to  him  for  whose  benefit 
it  is  to  be  done.  The  rule  in  respect  to  demand  rests  upon  the  . 
aame  principle  with  that  in  respect  to  notice.  It  may  be  requi- 
sib},  either  from  the  stipulations  of  the  parties,  or  from  the  pecul- 
iar nature  of  the  contract;  but  where  not  so  requisite,  he  who 
has  promised  to  do  anything,  must  perform  bis  promise  in  the 
prescribed  time  and  in  the  prescribed  way;  or,  if  none  be  pre- 
scribed, in  a  reasonable  time  end  a  reasonable  way,  without 
waiting  to  be  called  upon. 

Notice  to  an  agent  has  been  fully  considered  in  the  first  volume. 
It  may  be  well  to  remark  here,  however,  that  notice,  whether 
directly  to  a  principal,  or  through  an  agent,  may  be  constructive 
only ;  but  the  construction  which  should  give  effect  to  a  notice 
would  be  more  closely  restricted  if  an  agent  intervened. 

We  apprehend  that  constructive  notice  may  be  of  two  kinds. 
In  one,  some  notice  or  knowledge  of  a  fact  is  proved,  which 
would  imply  to  a  reasonable  man  certain  other  facts,  or  would 
lead  a  person  of  ordinary  caution  into  an  inquiry  which  would 
certainly  disclose  those  facts.  {/)  The  other  kind  of  constructive 
notice  exists,  when  actual  notice  was  attempted,  or  when  suffi- 

lif  taj  InranoM  coinpan;  then  existing  consetgDence  of  the  illneos  of  another,  a 
in  London,  1  think  it  wonld  be  tbe  duty  part  in  which  bv  previous  jjerfotmancei 
o[  tbe  plaiatiS  to  ootify  to  the  ilefendant  she  has  acquired  celebrity,  ii  entitled  to 
the  enerclte  of  bi»  option,  ag  to  which  he  reasonahle  notice  preTioai  lo  Che  time  of 
bad  Relected.  But  thip  principle  holds  peiformaDce,  inch  notice  to  be  propor- 
«veu  moTS  etroDgly  in  the  present  case  ;  tiooed  to  tlie  reputation  at  stake.  Id 
for  not  onlv  do  Che  terras  of  the  covenant  Haverley  «.  Leighton,  1  Bulatr,  li,  the  de- 
N>ply  to  all  actually  existing  companies  of  femlanC  promised  the  plaintifT's  iutestate, 
tbe  sort,  bntCoall  that  might,  at  any  futore  that  if  he  borrowed  £100  of  B,  he  would 
time  subsequent  to  the  date  of  the  deeri,  be  pay  him  the  same  sum,  upon  the  same 
eatablisheil  within  the  liills  of  mortality,  conditions,  as  they  between  them  ehould 
Now  that  is  a  condition  which  appears  agree  upon,  and  notice  of  sarh  agreement 
to  me  so  perfectly  indednite,  that  notice  was  hda  not  necessary.  So  in  Bradley 
ought  to  be  given  hf  Che  plaintiff  of  his  v.  Toder,  Cro.  Jac,  !2B,  and  Fletcher  a. 
llkvinK  determined  his  choice;  and  I  think  Pynsetc,  Cro.  Jac.  I  OS,  where  the  promise 
thera&re,  that  he  was  at  least  bound  to  was  in  conBideratioa  that  the  plunciS 
give  notice  that  n  policy  of  iasurance  h^  would  marry  sQCh  a  woman,  tbe  defendant 
been  effected  by  him  at  such  a  particular  would  give  him  XlOO,  notice  of  the  mar- 
offlce;  it  might  then,  iwrAa/m.  be  the  duty  liape  was  Md  not  necessary, 
of  the  defendant  to  inquire  at  thnt  office  (/)  Jones  b.  Smith,  1  Ilare,  43, 1  Phil- 
into  the  natare  and  terma  of  the  policy  lips,  3SS;  Kennedy  o.Green.SMylne&K. 
which  had  been  there  effected."  See  TlB.Sngdenon  V.&P.  10S3.  Itiainti- 
also  Hanle  d.  Hemyng,  Vin.  Abr,  Con-  mated  in  Jones  v.  Smith,  as  reported  in  1 
dition  (A. d.),  pi.  IS;  t.  c.  nom.  Henning's  Phillips,  SM,  that  courts  of  eqaity  are 
nue,  Cro.  Jac  tSi,  So  in  Graddon  v.  now  disposed  to  restrain  rather  Chan  en- 
lace, S  C.  &  P.  610,  it  wasiisM,  that  a  lai^  the  law  of  constracCivs  notice, 
performei  who  la  called  on  to  neonie,  in 
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cient  meaus  of  knowledge  and  motives  to  inquiry  exiet,  and  the 
court  are  satisfied  that  the  party  has  abstained  ftom  inquiry,  or 
avoided  notice,  with  the  intent  of  Temainiag  in  ignoiAiice. 

•  67S  *T.    Of  Impowibilitt  op  Pbbfobmancb. 

It  has  been  somewhat  quustioaed,  how  far  the  impossibility  of 
doing  what  a  contract  requires,  is  a  good  defence  against  an 
action  for  the  breach  of  it  If  the  performance  of  a  contract 
becomes  impossible  by  the  act  of  God,  that  is,  by  a  cause  which 
could  not  possibly  be  attributed  to  the  promisor,  and  this  impos- 
sibility was  not  among  the  probable  contingencies  which  fl  pru- 
dent man  should  have  foreseen  and  provided  for,  it  should  seem 
that  this  would  be  a  sufficient  defenca  (g)  But  to  make  the  act 
of  God  a  defence,  it  must  amount  to  an  impossibility  of  perform- 
ance by  the  promisor;  mere  hardship  or  difficulty  will 
•673    not  suffice. (A)'     So  the  non -performance  "of  the  contract 

(^)  WilliamK  n.  TJojd.  W.  Jodw,  IT9 ;  gnat  fire  broke  ont  in  Lincaln's  Inn.  and 
I.  c.  non.  Williams  n.  Hide,  Palmer,  543.  coDsamed  manf  of  the  chambera,  an>l 
In  tbiB  cajtB  the  decUmtion  Htated.  that  siDoaf;  the  reat  thuse  rented  bv  Hr.  Wil- 
the  plaJDtift  delivered  a  hone  tu  the  brahiuii;  and  he,  after  tiikiag  the  opiaionn 
defeadant,  which  the  defeiidant  ptotnUed  of  his  prufeKaioiial  friends,  found  it  nece*- 
to  redeliver  upon  roi|neiit;  and  (hat,  al-  ear;  to  rebuild  them,  Uu  a  general  cove- 
though  he  waa  reqaeited  to  redeliver  naut  like  Che  prenent,  there  is  no  doubt 
the  norM.  he  refiuad.  The  defeudant  but  that  the  lessee  is  bound  to  rebnild  in 
pleaded  that  the  horse  was  taken  siclc  caae  of  an  accidental  fire;  the  commoD 
and  died,  aiid  that  Che  plaintiff  made  the  opinion  of  mankiod  confirmi  Chii.  for  iu 
reqaest  after  the  horse  was  dead.  To  many  casee  an  exception  of  accidents  by 
this  plea  the  plaintiff  deTnnrred,  and  fire  u  cautiously  introduced  into  the  lease 
indgment  wai  given  to  the  defendant,  to  protect  the  leaaee."  So  in  Brecknock 
See  also  Lord  r.  Wheeler,  I  Gray,  292 ;  Co.  v.  Pritchard.  6  T.  R.  750,  it  was  Md, 
Oakley  v.  Morton,  I  Kern.  25 ;  Harmony  that  on  a  covenant  to  build  a  bridjl^  in  a 
V.  Bingham.  2  id.  99.  sctbHtantiHl  mnnner  and  to  keep  it  in  re- 

(A)  Tlina  in  Bnllock  u.  DommitC,  6  T.  R.  pair  for  a  certain  time,  the  party  ia  bound 

650,  it  was  /lelil,  that  a  lessee  of  a  house  to    rebnild    the    brid)^    though    broken 

who   covenants    geuerallv   Co    repair,   is  down  h;  iin  nnuRunl   and   exiraordina)7 

bound  to  rebuild  ic,  if  it  be  burned  by^an  flood.     So  [n  Atkimton  r.  Ritchie.  1 0  East. 

accidental  fire.     And  Lord  Kejti/on  said :  MO,  the  maacer  and  freighter  of  a  vessel 

"  The  cased  citeil  on  behalf  of  Che  plain-  of  400  tons,  having  mutually  aereed  in 

tiff   have   atwnya    been    I'onsidered    and  writing,  that  che  ship,  being  fltten  for  the 

acted  upon  as  law.     In  the  year  1754,  a  voyage,  should  proceed  Co  SC.  HeCersburg, 

'  Thus,  if  one  contracts  co  erect  a  hnitding,  and  before  the  work  is  completed  the 
building  ia  destroyed  by  liKhcning  or  flre,  or  falls  owing  Co  a  defect  in  Che  soil,  the 
contractor  must  rebnild  the  house.  Dermott  v.  .loncs.  3  Wall.  I ;  CaCcliff  i-.  Mf> 
Annallr.  8S  Aht.  507;  School  DiaCHct  i-.  Daachy,  S5  Conn.  530;  Parker  r.  Scott,  8S 
la.  S66':  Stees  v.  l.eonard,  20  Minn.  494 ;  Twelves  v.  Bennett,  3  Dnich.  513 ;  Tomp- 


kins  V.  I>Ddley,  25  N.  Y.  iTi;  Lawins  b.  Kintlen,  97  N.  C.  350;  Galyon  r.  Ketchen, 
85  Tenn.  55.     See  also  Jone*  v.  St.  John's  College,  L.  R.  6  Q.  B.  114.     On  the  oti 
hand,  however.  "  iC  is  eqnally  well  settled  Chat  when  work  is  Co  lie  done  under  a  ci 


a  chutel  or  building  which  is  not  wholly  the  property  of  Che  contractor,  or 
fur  which  he  ia  not  solely  acconnCable.  as  where  repairs  are  to  be  made  on  the  property 
of  another.  Che  agreement  upon  both  sides  is  upon  Che  implied  condition  chat  the 
chattel  or  building  shall  concinne  in  existence,  and  the  deeCrucliun  of  it,  withoat  the 
faalt  of  either  of  the  parties,  will  excuse  performance  of  Che  contract  and  leave  no 
right  of  recovery  of  damnges  in  ftivar  of  either  againH  the  other."  Bntteifleld  c. 
Bjron,  153  Mats.  517,  619,  and  casM  cited. 
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ia  DOt  excoaed  by  an  act  of  Grod,  where  it  still  may  be  ftubstan- 
tially  carried  into  effect,  although  the  act  of  God  makes  a  literal 
and  precise  performance  of  it  impossible,  (i) 

If  one  for  a  valid  consideration  promises  another  to  do  that 
which  is  in  fact  impossible,  but  the  promise  is  not  obtained  by 
actual  or  constructive  fraud,  and  is  not  on  its  face  obviously 
impossible,  there  seems  no  reason  why  the  promisor  should  not 
be  held  to  pay  damages  for  the  breach  of  the  contract ;  not,  in 
fact,  for  not  doing  what  cannot  be  done,  but  tor  undertaking  and 
promising  to  do  it.  So  if  it  becomes  impossible  by  contingencies 
which  should  have  been  foreseen  and  provided  against  in  the 
contract,  and  still  more  if  they  might  have  been  prevented,  the 
promisor  should  be  held  answerable.  So  if  the  impossibility 
applies  to  the  promisor  personally,  there  being  no  natural  im- 
possibility in  the  thing,  this  will  not  be  a  sufficient  excuse,  {j) ' 

snd  there  load  from  the  freighter's  factor  hostile  army,  and  with  the  Bame  force 
s  compieit  cargo  of  hemp  and  iron,  and  hail  entered  upon  the  defendasc'ii  pones- 
proceed  therewith  to  London,  and  deliver  aiun.  and  him  expelled  and  held  oat  of 
the  iBine  on  bein);  paid  freight.  &c.  \  it  ponKession,  whereby  he  could  not  take  the 
WM  held,  that  the  loaat^r,  afteT  taking  in  profits  ;  upon  demurrer  (he  plea  was  held 
at  St.  Peteraburg  aboat  half  a  cargo,  hav-  bad.  AndthiBdiffereDcewaa  tskea, "  that 
ing  sailed  away  upon  a  general  minor  of  where  tb«  law  creates  a  duty  or  charge, 
a  hostile  embargo  being  laid  ua  British  and  the  partjr  ia  disabled  to  perform  it 
■hips  by  the  Knssian  govemmeDt,  was  nithont  any  defanlt  in  him,  and  hath  no 
liable  in  damages  to  the  freighter  for  the  remedy  over,  there  tlie  law  will  excuse 
tbort  delivery  of  the  cargo,  thongh  the  bim.  BnC  when  the  party  bj  his  own 
juTT  fonnd  that  he  acted  bona  Jide  and  contract  creates  a  duty  or  charge  upon 
imder  a  reaaonyhle  and  well-grounded  himself,  he  is  bound  to  make  it  good,  if 
apprehension  at  the  time,  and  a  hostile  he  mav,  notwithstanding  any  accident 
embargo  and  seizure  was  in  fact  laid  on  by  inevitable  necessity,  becanae  Jie  might 
six  weeks  afterwards.  And  the  cases  have  provided  against  it  by  liis  contract." 
from  6  T.  R..  above  cited,  were  approved.  See  also  Haling  it.  Crnig,  Addis.  842  ; 
So  in  Gilpius  d.  Conseqna,  Pet.  C.  C-  66,  Hannonj  v.  Bingham.  3  Kern.  99  :  and 
ft  was  hdd,  that  it  is  no  excose  for  the  Exposito  i:  Bonden,  i  Ellis  &,  B.  963,  30 
noa-^rformaoce  of  a  contract  to  deliver  Eng.  L.  &  £q.  336,  reversed  in  7  Kltia  & 
"pntne,"  "  flratchop  "  teas,  that  the  sea-  B.  763. 

son  of  the  year  when  the  teas  were  to  (i)  White  p.  Mann,  26  Me  361 ;  Chap- 

have  been  delivered,  was  nntavorable  to  man  r.  Dallon,  J'jowilen,  284 ;  Holtbam 

the  best  (eaa  being  in  market.     Agwn,  c.  Kvlatid,  1  Eq.  Chs,  Abr.  IS. 

in  the  leading  case  of  Pntadine  s.  .fane,  (j)  See  nni«,  vol.  i.,  p.  •459.  n.  {f). 

Alejn,  !6,  where,  to  an  action  of  debt  for  And  see  Pothier,  Traitf  des  UbligatioDS, 

rent,  the  defendant  pleaded  that  a  certain  pt,  1,  uh.  1,  sec.  4,  $  S  ;  Stray  r.  Russell, 

German  Prince,  by  name  Prince  Rupert,  38  L.  J.  Q.  B.  £79;  39  ib.  115;  Steruns  b. 

o  the  king  and  Webb.  7  C.  &  P.  60;  WUkinson  d.  Lloyd, 

e  realm  with  a  7  Q.  F   "" 

>  There  am  two  clawos  of  cases  where  it  ii 
defence :  Firtt,  a  contract  to  render  personal  services  is  excused  by  death  or  phvnii 
inability  to  render  the  Bervic«a.  Boast  f.  Kirth,  L.  R.  <  C.  P.  1 ;  Robinson  v.  Davison, 
L.  R,  6  Ex.  369 ;  Whincnp  r.  Hnghes,  L.  R.  6  C.  P.  78 ;  Poussard  r.  Spires,  I  Q.  B.  D. 
410;  Johnson  n.  Walker,  l&S  Mass.  !fi^;  Spalding  n.  Rosa,  71  N.  V.  40 ;  Larv  >■. 
Getman,  119  K.  Y.  109;  Scolly  tF.  Kirhpatrick,  79  Pa.  3S4,  As  to  how  far  it  is  an 
excuse  tot  non-performance,  that  performance  will  be  injurious  Co  henltb,  see  Hail  i-. 
Wright,  3  E.  B,  &  E.  746;  Allen  d.  Baker,  B6  N.  C.  91;  Dnff  v.  Russell,  133  N.  Y. 
676.  But  certainly  if  siukuess  might  have  been  foreseen  when  the  contract  was  entered 
into,  performance  will  not  be  excused.  .Tennings  v.  Lyons,  3S  Wis.  S53.  Nor  will 
periunnance  be  exeosed  if  sickoeM  was  wilfolly  brenght  on.  AUen  r.  Baker,  86  N.  C.  9 1. 
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But  if  one  promiatis  to  do  what  cannot  be  done,  and  the  impossi- 
bility ia  not  only  certain  but  perfectly  obvious  to  the  promisee, 

Seix»id,  DMtrnctioii  of  the  mbject-matter  to  which  a  contract  relates  excuses  failim 
to  perform.  Tnjliir  •>.  CaldweU,  3  B.  &  S.  836 ;  Appleby  d.  Myers,  L.  K  3  C.  P.  651 ; 
Cliflocd  D  Watts,  L.  R.  5  C.  P.  S77 ;  Howell  b.  Ckiaplaud,  L.  ft.  9  Q.  B.  463 ;  1  Q-  »• 
D,  aS8;  Anglo-EKyptian  Co.  d  Rennie,  L.  B.  !0  C.  P.  371;  WsJlier  v  Tacker,  TO  III. 
&27 :  Fielrl  e.  BrBckeCt,  Sfl  Me.  131 ;  Thomas  c  Knowlee,  133  Maes.  33 ;  Botterfield  o. 
153  Mass.  517;  Shear  «.  Wright,  60  Mich.  1S9;  UexteF  r.  Norton,  4  <  N'.  V.  62. 
■■       ■         '  '  ....  ,  athat 

h  the 


Bvcon.  i; 
Thereasc 


coDtrsft  relaceg  in  au  implied  term  or  condition  of  the  contract,  or,  as  exp^ssed  b* 
Skanwood,  J.,  in  Scolly  v  Kirlipatrick,  79  Pa.  3H,  333,  the  conn  "  will  imply  that  th'e 
parties  necessarily  iiiteaJed  an  exception." 

How  far  imposstbility  not  coming  within  theas  exceptions  will  be  an  excuse  is  a 
difflcnlt  qnestiun  on  which  the  anthocitiee  are  not  entirety  harmtmions.  The  general 
principles  applicable  are  well  exfirened  by  Willes.J.,  in  Clifford  e.  Watts.  I.,  K.  5  C.  P. 
STT,  iS5.  "  Cases  may  be  conceived  in  which  a  man  may  nntlertake  to  do  that  which 
(urns  out  to  be  impossible,  and  yet  he  may  still  be  boand  by  his  agreement.  1  am  not 
prepared  to  say  that  there  may  not  be  cases  in  which  a  man  may  hare  contracted  to 
do  something  which  in  the  present  state  of  scientific  knowledge  tnmB  out  to  be  impos- 
sibte,  and  yet  he  may  have  so  contncted  as  to  wnrtttnt  the  possibility  of  its  perforta- 
aoce  by  means  of  some  new  discovery,  or  be  liable  !□  damages  For  the  DuD-performance, 
and  cannot  set  ap  by  way  of  defenre  that  the  thing  was  impossible.  But,  before  we 
arrive  at  such  a  cooclosioD,  we  mnst  be  satisfied,  if  no  other  reasonable  construction 
suggerts  itself,  chat  the  party  really  did  intend  to  warrant  that  to  be  possible  which 
was  impossible.''  See  abo  Harrison  a.  Muncaater.  (1891)  3  Q.  B,  660,  666,  per  Lord 
Eiher  Bod  Chicago,  &c,  Ry.  Co.  o.  Hoyt,  13  Snp.  Ct.  Rep.  779  (1693),  where  the  conrt 
by  Jaetnm,  J.,  said  :  "  There  can  be  no  question  that  a  Darty  msy,  by  an  absolnte 
contract,  bind  himself  to  perform  things  which  subsequently  become  impossible,  or 
pay  damages  fur  the  non-performance:  and  snch  constrnction  is  to  be  put  upon  an 
nnqnalified  aodertakiug,  where  the  event  which  ra,nses  the  impossibility  mi^ht  have 
been  anticipated  and  guarded  aRainst  in  the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor.  But  where  the  event  ia  of  such  a  character 
that  it  cannot  be  reasonably  supposed  to  have  been  in  the  contemplation  of  the  con. 
tracting  parties  when  the  contiltct  was  made,  thay  will  not  be  beld  bound  by  general 
words,  which,  though  large  enoogh  to  include,  were  not  used  with  reference  to,  (he 
posnibilitv  of  the  particular  contingency  which  afterwards  happens." 

In  Bailey  c.  I)e  Crespigny,  L,  R.  4  Q  B.  180.  it  was  held  that  the  defendant  va* 
not  liable  for  breach  of  a  covenant  that  no  bnilding  should  be  erected  on  a  tract  of 
land,  though  a  bailding  had  been  erected  thereon,  since  the  land  had  been  taken 
from  the  defendant  by  emmeni  domain.  In  People  u.  (ilube  Mnt  Life  Ins.  Co.  91  N. 
Y.  174,  it  was  held  that  au  insurance  agent  hired  for  flie  years  ooitld  not  recover 
damages  for  failure  to  employ  dnring  that  term,  the  company  withont  fault  on  its  part 
having  been  compelled  by  the  State  to  diecontinae  business.  A  contrary  decision  was 
rendered  when  an  insurance  company  voluntarily  wound  np  its  basiness  Seipel  v. 
InteruBtioDsl,  &c.  Iiis  Co.  84  Pa  47.  See  also  ez  parte  Maclure,  L.  R,  9  Ch.  737  ; 
Lovell  D.St.  Lonis  Mut.  Life  Ins.  Co.  Hi  U.  S.  364  In  Dewey  r  Alpena  S-hool  Dis- 
trict, 43  Mich.  480,  •  school  teacher  was  allowed  to  recover  (or  the  value  of  his  ser- 
Tices  dnring  a  period  when  the  school  had  been  closed  by  the  district  officers  on  account 
of  small-pox  See  also  I.«keraaD  b.  Pollard,  43  Me.  463.  Where  one  contracts  to  fur-  - 
nish  capital,  a  financial  panic  is  no  excuse  for  his  tsilureto  do  so.  McCreery  o.  Green, 
38  Mirh.  173.  And  where  one  contracts  to  raise  aod  sell  certain  produce  without 
specifying  the  land  on  which  it  is  to  be  raised,  early  frosts  deefroyiiig  the  crops  furnish 
DO  excuse  for  non-delivery.  Anderson  c.  May,  S2  Northwestern  Rep.  930,  (Minn.  1893.) 

A  party  who  has  entered  into  a  contract  to  make  and  deliver  a  certain  mannfsc- 
tured  article  within  a  apecillect  time,  havinfi;  ample  time  for  performance,  cannot  poat- 
pone  performance  to  the  last  moment,  and  then  excuse  it  upon  the  plea  of  accident .  in 
such  a  case  he  takes  the  responaibillty  of  the  delay  Rooth  t.  Spnvten  Dnyvil  Rolling 
Mill  Co.  60  N.  Y.  487.  Where  a  company  agreed  to  supply  water  for  floating  logs  from 
a  dam  owned  bv  it.  a  break  in  the  dam  was  held  not  to  excuse  performance.  Keystone 
Lumber,  4c.  Co.  «.  IJole,  43  Mich.  370. 

Where  neither  party  is  ready  to  perform  because  both  are  prevented  by  a  superior 
power,  neither  party  can  maintain  an  action  against  the  other.    Cunningham  i^  Unnn, 
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as,  if  the  promise  were  to  build  a  commoD  dwBlling-house  in  ooe 
day,  such  a  contract  must  be  void  for  its  iahereut  absurdity,  {k) 
Aod  impossibility  ia  a  good  defence  where  it  arises  eveii  indi- 
rectly from  the  act  of  the  promisee ;  aa  where  one  contracted  to 
excavate  land  and  replace  it  in  a  certain  way,  and  the  promisee 
directed  him  to  put  the  earth  taken  out  ou  the  land  of  another 
man,  who  would  not  permit  it  to  be  taken  away  again,  the  con- 
tractor was  held  excused  from  replacing  the  earUi,  and  permitted 
to  recover  for  the  rest  of  the  work,  (kk) 

S.  Op  Illboautt  of  tbb  Cohtract. 

That  the  illegality  of  a  contract  is  in  general  a  perfect  defence, 
must  be  too  obvious  to  need  illustration.  It  may,  indeed, 
*  be  regarded  aa  an  impossibility  by  act  of  law ;  and  it  is  *  674 
put  on  the  same  footing  as  an  impossibility  by  act  of  God ; 
because  it  would  be  absurd  for  the  law  to  punish  a  man  for  not 
doing,  or,  in  other  words,  to  require  him  to  do,  that  which  it 
forbids  his  doing. 

Therefore,  if  one  agrees  to  do  a  thing  which  it  is  lawful  for 
him  to  do,  and  it  becomes  unlawful  by  an  act  of  the  legislature, 
the  act  avoids  the  promise ;  and  so  if  one  agrees  not  to  do  that 
which  he  may  lawfully  abstain  from  doing,  but  a  subsequent  act 
requires  him  to  do  it,  this  act  also  avoids  the  agreement  (/) 

(jt)  Tbiu,in  Fanlkner  0,  Lowa,  3  Exch.  u  a  cemeterj,  Md,  that  this  wai  not  a 

fi95,  there  wu  a  covenant  by  C  to  pay  a  breach  of  the  covenaat  which  entitled  to 

•am  of  money  to  A,  B,  and  to  himself  C,  damages,  but  it  wu  a  repeal  of  the  cove- 
'          '  ''           ~  '      And  Sanam,  C  J,  thm  remarked 


theii  joint  acconnt.  G  being  aoed  upon  upon  the  ■ochoritiee  "There  are  but  few 
tbia  eoTenant.  the  court  Md  thecoveaant  aathoriciet  od  this  qnention.  and  tlioee  few 
aetueleai   sod  impouible,  and  judgment    are  at  variance.     The  c 


S'ven  for  the  defeodauL  Dean,  3  Mod.  39,  decided   iu   16S3,  wai 

I  Tome  V,  lloelser,  G  Hob.  SSI  coTenant  upon  a  charter-party  fur  the 
See'  alio  Grice  c  NichulB,  $9  Mich,  SIS;  freight  of  a  ship  The  defendant  pleaded 
Gallagher  v  NichoU,  GO  N.  Y.  43B;  Tbeo-  that  the  ship  wkb  loaded  with  French 
bald  n  Burleigh,  y.  H.  33  Atlantic  Rep.  Kooda,  prohibited  by  law  to  he  imported 
867,  (N  H.  1892.)  And  upon  damnrrar  judgment  wan  given 

(/)  Preab.  Church  o.  City  of  N.  York,  for  the  plaintiff,  for  the  court  were  all  of 
S  Cowen,  US.  In  that  case  the  corpont  opinion,  that  if  the  thing  to  be  done  was 
tioa  of  the  City  of  New  York  conveyed  lawful  at  the  time  when  the  defendant 
landa  for  the  purpoaes  of  a  chnrch  and  entered  into  the  covenant,  though  it  was 
cemetery,  with  a  covenaat  for  a  qniet  afterwards  prohibited  by  act  of  porlio- 
•njoyment,  and  afterwards,  pursuant  to  a  ment,  yet  the  covenant  was  binding.  Bat 
power  granted  bv  the  legislature,  passed  in  the  case  of  Brewatar  c.  Kitchin,  I  Ld. 
a  by-law  prohibiting  the  uae  of  these  lands  Raym  317,  3S1,  t.  u.  IBSS,  a  different 
SC.  P.  D.  M3;  following  Ford  n.  Coteaworth,  L.  R  4  Q.  B,  137.  A  charter-party  or 
contract  of  carriage  seems  to  be  atrictly  construed,  and  the  covenantor  ia  held  to  take 
the  riak  of  contingtucies  other  than  acta  of  God  and  public  enemies,  making  perform 
aoca  impossible.  Tapacott  r.  Balfour.  L.  R.  S  C.  P.  46,  Jones  n.  Adamson,  I  Ex  D. 
•0 ;  Ashcrott  u.  Crow  Colliery  Co.  L.  R.  9  Q.  B,  540 ;  Thiia  d.  Byerv,  1  Q.  B.  D.  849  ; 
I^an  i>.  Dreyfna,  24  Q.  B.  D.  153;  BudgeU  s.  Binuington,  (IBSl)  I  Q  B.  SS\  Wil- 
liams D.  Vaoderbilt,  S8  N.  Y.  SIT. 

The  civil  law  and  the  Uw  of  Louisiana  give  awider  effect  to  the  defence  of  impoMJ- 
bility  than  the  common  law.     See  Engater  a.  West,  3S  I^  An.  119. 
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But  if  one  agrees  to  do  what  is  at  the  time  aolawful,  a  subse- 
quent act  making  tbe  act  lawful  cannot  give  validity.,  to  the 
agreement,  because  it  was  void  at  its  beginntug.  A  law,  may, 
however,  have  the  effect  of  suspending  an  agreement  that  was 
originally  valid,  and  which  it  makes  impossible  without  viola- 
tion of  law ;  and  yet  leave  the  cooLract  so  far  Bubsiscing,  that 

upon  a  repeal  ol  the  law  the  force  and  obligation  of  the 
*675    contract  .'lemain.  (m)     It  would  seem  that  a  prevention 

by  the  law  of  a  foreign  country  is  no  excuse,  because  this 
does  not  make  the  act  unlawful  in  the  view  of  the  law  which 
determines  the  obligation  of  the  contract  The  subject  of  illegal 
contracts  is  again  considered  in  a  subsequent  section  of  this 
chapter. 


SECTION  III. 

OF  DEFEHCB8  BESTING   UPON  THE  ACTS  OE  OMISSIGHS  OF  THE 
PLAINTIFF. 

It  is  a  good  defence  to  an  action  on  a  contract,  that  the  obliga- 
tion to  perform  the  act  required  was  dependent  upon  some  other 
thing  which  the  other  party  was  to  do,  and  has  failed  to  do.    And 


a  of  war,  see  Heid  v.  Hogkitis,4  Kl  &  B.  »T9, 

i:  30  Ed2  L.  &  Kq.  406,  See  also  ssnte  vase,  S 

. g  Kl  4.  B  739,  34  Eng.L.&Eq.  SI,  affirmed 

which  wa«  lawful  for  him  to  (la,  and  au  e  Ellis  &  B.  9S3.  38  Kng.  L.  &  Eq  130. 
actof  parliament  cumes  after  and  compel!  (n)  Thus  in  Baylies  v   FeUvplace,  T 

him  to  do  it,  then  the  act  repeals  the  cove-  Mass  32i,  it  waa  held,  that  a  law  of  the 

uant ;  and  vice  v«rta.     Bat  when  a  man  United  States  laying  an  embargo  for  an 

covenants  DoC  to  du  a  thing  which  was  unlimited  time,  and  aftecwardi  repealcl, 

unlawful  at  the  time  of  the  covenanC,  and  did  not  extingaish  a  promise  lu  delirel 

afterwards  an  act  makes  it  lawful,  the  debentures,  bat  operated  at  a  suspemiioQ 

act  does  not  repeal  the  coveuiuit.'     In  1  only  during  the  continuance  of  Ihe  taw. 

Salkeld,  198,  where  the  aame  case  is  re-  So  in  Had  ley  u  Clarke,  ST  R  259,  where 

ported,  the  propusitioa    ia   thus  stated:  the  defeudauli  coutracted   to  carry  the 

■Where  H.  covenants  not  to  do  an  act  or  plaintiff's  goods  from   Uverpool  to  Leg- 

thiug  which  was  lawful  to  do,  nuil  an  act  horn,  and  on  the  vessel's  arrival  at  Fd- 

ot  parliament  romes   after  and   compels  mcmth  in  the  course  of  her  voyage,  an 

him  to  do  it,  the  atatnt^repeals  the  cove-  embargo  was  Uid  on  her  "  until  tbe  fur- 

nant.     So  if  H.  covenants  to  do  a  thing  ther  order  of  council;  "  it  was  field,  that 

which  is  lawful,  and  an  act  of  parljameut  such  embareo  only  snspendeil  the  cxecn- 

comes  in  and  hinders  him  from  doing  it,  tion,   but  did   uot   dissolve  the  contract 

the  coveuant  is  repealed.    But  if  a  man  between  the  parties,  and  that  even  after 

covenauta  not  to  do  a  thing  which  then  two  years,  when  tbe  embargo  was  taken 

was  unlawful,  and  an  art  coinps  and  makes  oH,  the   defeudants  were  answeraUe  to 

it  lawful  to  do  it.  snch  act  of  narliament  the  plaintiff  in  damages  for  the  non-pei- 

doea  not  repeal  the  covenant.' ''    And  see  formance  of  their  conlnct. 
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if,  before  the  one  party  has  done  anything,  it  is  ascertained  that 
the  other  party  will  not  be  able  to  do  that  which  he  has  under- 
taken to  do,  thia  will  be  a  sufficient  reason  why  the  first  party 
should  do  nothing,  (n)  And  this  excuse  is  valid,  althoagh  the 
omission  by  the  other  party  to  do  the  thing  required  of  him  was 
produced  by  causes  which  he  could  neither  foresee  nor  coatrol.1 
And  if  it  is  provided  that  the  thing  shall  be  done  "  unless  pre- 
vented by  unavoidable  accident, '  the  accident  to  excuse  the 
not  doing,  must  be  not  only  unavoidable,  •  but  must  render  *  676 
the  act  physically  impossible,  and  nut  merely  unprofitable 
and  inexpedient  by  reason  of  an  increase  of  labor  and  cost,  (o) 

If  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  bis  intention  not  to  do  it,  this  is  no  breach  of 
his  contract  ;(j))  but  if  his  declaration  be  not  withdrawn  when 

(n)  CainM  r  Smith,  15  M.  4  W.  189,  o.  De  laTow,  S  Sllis  &  B  678,  20  Eugi 

wheie  defendant  had  piomjaed  to  ouury  L.  &  Eq.  157,  where  it  was  htid,  that  it 

pluDtifl,   bnt    married    asotber    wuman.  A  engages  to  emplo/  B  m   bU  service, 

To  an  action   fur  breach   of   promise,  a  the  term  to  commence  at  a  fntare  day, 

plea  by  defendant  thai  he  had  nevei  been  and  before  that  day  A  changes  his  mind 

reqaeried  by  the  plaintiff  to  perform  his  and    refuites    to    employ  him,   this   is   a 

contract  was  held  ill.    Johnston  i'.  Canl-  breach  of  the  contrai't,  and  B  may  have 

kins,  1  Johns.  Cm.  Ilfl.  where  In  a  similar  biH   action    lor   snch   brettch    innoei/ialfl)/, 

action  it  was  held,  that  if  the  defenilaut  and  ia  not  t)Outid  to  wait  until  the  day 

has  abttonded,  the  plaintiff  need  not  show  the  service  was  to  commence.    A  in  sncb 

•n  offer  to  marry   him.     And  see   other  case  has  no  right  to  a  /ecu*  })irtutfutta. 

instances  of  the  same  principle  in  Short  See  the  case  fnllv  stated,  ante,  p  *6eT  a 

V.  Stone,  8  Q.  B  3i%;  Lovelock  v.  Frank-  <c)  and  1.    So  it  was  held  in  Cort  r.  Am- 

lyn,  id.  S7I,  Ford  c  'Hley,  6  B.  &  C.  32S:  bergate,  &c  Kailnay  Co  17  Q.  B.  137,  6 

Bowdell  0.  Parsons,  10  East,  359 ;  Tewka-  Eng.  L.  &  Eq    230.  that  where  there  in 

bnry  n.  U'Conuell,  SI  CaL  60;  jamee  v.  an  execulory  contrail  for  the  manufac- 

Bnrchell,  SS  N.  Y.  108.  taring  and  sapply  of  goods  from  time  to 

{o)  Seeonrc.  p*673,  n,  (A).  time,  to  be  paid  for  after  delivery,  if  the 

[}i)  PhillpolU  r.  Evans,   5   M.   &   W.  purchaser,  having  acrepted  and  paid  for 

*77 ;    Ripley    o.    M'Clure,   4  Exch.    MS ;  a   portion    of   the   goodB   contracted    for, 

Leigh  u    l^tersun,  3   J.    B.    Moore,   &88  gives  notice  to  the  venilur  not  to  mant|. 

This    principle,    however,    is    drawn    in  facture  any  more,  as  he  has  no  occtuioa 

question  by  the  recent  cue  of  Hochster  fur  them,  and  Will  not  accept  or  pay  fat 

'  Thus,  one  who  coTeoknts  to  devote  himself  entirely  to  another's  business  for 
three  yean,  and  Is  prevented  from  so  dung  for  about  two  weeks  during  the  busy 
season  without  fault  on  his  part,  commits  thereby  a  breach  of  his  covenant,  and  tau- 
Bot  mamtain  an  action  on  the  contract  for  not  being  allowed  to  renume  his  position 
thereafter.     Leopohi  r'.  Salkey,  89  111.  419.     See  also  Johnson  v.  Walker,  155  Msm. 

2S3      A  singe "  - '--  '^   '-  -'--  '-   '"-"-  —'■'^ ■■  "- '"  "^ — '  "-'■-'- 

and  Ireland"' 

failatleast  six  days  before  the  c ..  „  ^ 

of  rehearsals. "  It  was  held,  on  demurrer,  that  hix  failure  u>  attend  a 
daring  the  six  days  did  not  go  to  the  root  of  the  matter,  so  as  tu  make  it  a  condition 
precedent  tu  G.'s  periormanre  of  the  contract,  but  that  the  latt«r  mutit  seek  redress 
man  action  for  ilamages,  Bettini  v  Gye,  1  Q.  B.  D.  183  But  the  faiJure  of  a 
skilled  and  capable  singer,  through  serious  illness  of  an  nncertain  duration,  tu  per- 
form on  the  opening  and  early  performances  of  a  new  opera,  for  which  site  hait  been 
engaged,  goes  to  the  root  of  the  consideration,  to  the  extent  of  justifying  ber  em- 
ployers in  rescinding  their  contract  with  ber  to  so  sing  Foussard  e.  Spiers,  I  ({.  B. 
D.  410.  — JL 
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tbe  time  comes  for  the  act  to  be -done,  it  constitutes  a  sufficient 
excuse  for  the  default  of  the  other  party.  In  all  cases  whatever, 
a  promisor  will  be  discharged  from  all  liability,  when  the  non- 
performance of  his  obligation  is  caused  by  the  act,  or  the  fault, 
of  the  other  contracting  party,  (j)^ 

The  validity  of  many  of  these  defences,  resting  upon  the  act 
or  default  of  the  other  parly,  must  depend  upon  the  question, 
which  is  sometimes  difficult,  whether  the  contracts  are  in  fact 
dependent  or  independent.  There  are  cases,  and  especially  some 
early  ones,  which  seem  to  be  severe,  and  more  technical  than 
rational ;  but  of  late  the  courts  incline  to  decide  these  questions 
as  good  sense  and  common  justice  require.  But  there  are  rules 
by  which  they  are  guided  in  this  matter,  if  not  controlled ;  and 
we  would  add  to  what  we  have  already  said  on  this  subject,  that 
the  classes  of  engagements  contained  in  a  contract  —  dependent, 
concurrent,  and  independent  —  may  be  thus  distinguished. 
•  677  Where  the  E^reemeuts  go  to  the  whole  of  *  the  consid- 
eration on  both  sides,  the  promises  are  dependent,  and 
one  of  them  is  a  condition  precedent  to  the  other.  If  the  agree- 
ments go  to  a  part  only  uf  the  consideration  on  both  sides,  and  a 
breach  may  be  paid  for  in  damages,  the  promises  are  so  far  inde- 
pendent* If  money  is  to  be  paid  on  a  day  certain,  in  considera- 
tion of  a  thing  to  be  performed  at  an  earlier  day,  the  performance 
of  this  thing  is  a  condition  precedent  to  the  payment,  and  if  the 
money  is  to  be  paid  in  instalments,  some  before  a  thing  is  to  be 
done,  and  some  when  it  is  done,  the  doing  of  the  thing  is  not  a 
condition  precedent  to  the  former  payments,  but  is  to  the  latter. 
And.  if  there  is  a  day  for  the  payment  of  the  money,  and  this 
comes  before  the  day  fixed  for  the  doing  of  the  thing,  or  before 
the  time  when  the  thing,  from  its  nature,  can  be  performed,  then 

t^em,  the  rendoc  Iiavidk  been  desirou*  the   other   puty.    this   ww    helrl   to  b« 

uid  able   to   complete   the  contract,   he  equivalent  to  a  tsnilet.    Bontea  r.  Bor- 

mar,  withoDt  inaaufaccnrin^  and  tender-  den,  5   Man.   67.    And  see    Coni    Die. 

'mg  the  rest  of  the  goods,  maiDtain  an  Condition,!.  (6);  Ooodwin  r.  HolhinS. 

action  againat  the  purchaser  for  breach  4   Wend.    377  ;    Whitner  r.   Spencer,  4 

of  the  contrmcC.  Cowen,   39 ;   People  r,  'Bartlecc,  3  Hill, 

(q)  Thus  where  one  was  bonnd  to  de-  fiTO;  (iiandy  v   MrCIeese,  !  Jonca,  kw, 

liver  n  deed  on  a  day  certain,  and  at  the  14S ;  Warters  v.  Herring,  id.  46 ;  note  |U) 

day  wM  ready  with  the  deed,  and  would  aatt. 
have  tendered  it  bnt  for  the  evanon  of 

I  If  money  is  paid  in  part  fnlfllment  of  a  fair  coottart,  It  cannot  he  recorered 
back  when  Che  non-fulRlment  of  the  entire  contract  is  owing  to  the  faalt  of  the  ontf 
paying.    AMnn  v  Goddard,  73  Me.  345.     See  Haines  r.  Tnc£er,  SO  N.  H.  30T.  — K.  _ 

'  Where  a  defendant  has  "  received  a  unbdtantial  portion  r'f  the  consideration  it  is 
no  longer  competent  to  him  to  rely  upon  the  non  performaneo  of  that  which  might 
have  been  originally  a  condition  precedent,"  Cuter  v.  ScurgiU  L.  B.  ID  Q.  B.  H4, 
566. 
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the  payment  ia  at  all  events  obligatory,  and  an  action  may  be 
brought  for  it  independently  of  the  act  to  be  done.  Concurrent 
promises  are  those  where  the  acts  to  be  performed  are  simultane- 
0U3,  and  either  party  may  sae  the  other  for  a  breach  of  the  con- 
tract, on  showing  cither  that  he  was  able,  ready,  and  willing  to 
do  his  act  at  the  proper  time  and  in  the  proper  way,  or  that  he 
was  prevented  from  doing  it,  or,  being  bo  ready  to  do  it,  by  the 
act  or  default  of  the  other  contracting  party,  (r) 

The  defendant  may  rely  on  the  fact  that  the  aontiact  has  been 
rescinded ;  and  this  may  have  been  done  by  mutual  consent,  or 
by  the  plaintiff,  who  had  the  right  to  do  so,  or  by  the  defendant, 
if  he  had  the  right  And  a  suit  for  recovery  of  damages  for 
breach  of  a  contract  Is  equivalent  to  a  notice  of  rescission,  and 
the  contract  can  no  longer  be  enforced  unless  it  is  renewed  by 
mutual  consent  {rr)  Whichever  party  has  the  right  to  rescind, 
must  do  it  within  the  time  specified,  if  there  be  such  a  time,  or 
otherwise  within  a  reasonable  time,  (a)  What  is  a  reasonable 
time,  is  in  this,  as  in  most  other  cases,  a  question  of  law  for  the 
court  only,  {t) 

GJenerally,  as  a  contract  can  be  *  made  only  by  the  con-    •  678 
sent  of  all  the  contracting  parties,  it  can  be  rescinded  only 
by  the  consent  of  all.  (u)     But  this  consent  need  not  be  expressed 
as  an  agreement  (v)    If  either  party,  without  right  claims  to 

(r)  See  thin  sabject  cooBidered  and  the         (n)  The  reBciseion  by  one  partj  mmy 

wathoricies  qit«il,  aiile,  p  *sas  tt  seo.  be  aa  utroDgl)'  expressed  by  acts   rs  by 

(rr)  Grahwn  v.  Hallowaj,  44  111,  385.  words.     Thus,    iu    Goodrich    r.   Lafflin.  1 

(i)  HodgBun  V.  Davies,  3  Camp.  630;  Pick.  57,  A  agreed  to  delivet  to  B  some 

OkeU  r.  Smith,  I  Starkia,  107 ;  ProBaer  v.  step  stoneB,  which  were  to  be  i»id  for, 

Hooper,  1  J.  B.  Moore,  [06..  one  half  in  money  and  one  half  in  goods. 

(t)  Kiugsley   u.   Wallis,    14    Me.   97;  The  »toues  were  delivered,  and  H  delir- 

Hotbrook   v.   Burt,   22   Pick.    546.    Odb  ered  some  of  tlie  goods  upon  the  epecial 

party  may  have  a  right  to  reeciad  a  con-  cuntcoct.     B  havine  sued  A  and  recov- 

tract,   which  may  yet   be  biodiu;;   upon  ered  jndgment  for  the  value  of  the  goods 

the  other ;  and  although  the  contract  was,  delivered,    declariag   upon   the   commOD 

in  a  certain  eveat,  by  its  terms,   tu  lie  couutji  only,  it  woe  held,  that  A  might, 

'■nnll  and   void."     Thus,  where  by  Stat,  upon  Ihe  common  counti  vnli/.  rocover  the 

17  Geo.   III.  c.  90,  ()  S,  the  vendor  at  an  value  of  the  stones     So  in  Hill  r.  Green, 

anctioa  wan  empowered  to  make  it  a  con-  4  Pick.  114,  by  a  contract  oniler  seal  the 

dition  of  sale  that  the  pnrchaaer  should  plaintiff   agreed  that  his  son,  a  minor, 

pay  the  BactioD.dnty  in  addition   to   the  should    work    for    the   defendant    nine 

purrluute-money,  and  it  wM  declared  that  months,  and  the  defendant  agreed  to  give 

upon   bis  neglect  or  refneal  to   pav  the  him.   therefore,    certain    chattels,   which 

same,  the  bidding   "  ehoald   be  nnll  and  were  delivered  forthwith,  but  were  to  re-' 

void  to  all  intents  and  DnrpoHea  ; "  it  van  main  the  property  of  the  defendant  nutil 

held,  that  the  contract  is  not  bv  reason  of  the   service   should   be   performed.    The 

such  neglect  or  refusal  aheolute'ly  I'Oirf,  but  plaintiff  sold  the  chattels  to  a  stranger, 

roidabli  only,  at  the  option   of  the  ven-  and  the   boy  was  afterwards  wrongfully 

dor.    Matins  r.  Vreemao,  6  Scott,  187.  turned  away  by  tbe  deFendant  before  the 

(«)  Whether  there  has  been  a  rMcia-  expiration  of  the  term.     The  defendant 

^on  of  (he  contract  is  a  qnestion  for  the  reclaimed  the  chattels,   and   tbe  vendee. 

jnry.    See  Fitt  r.  Casianet,  4  Man.  &  G.  knowing  all  the  facts,  settled  the  demand 

898.  by  paying  him  a  aum  of  money.     Held, 
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reecind  the  contract,  the  other  part^  need  not  object,  and  if  he 
permit  it  to  be  rescinded,  it  will  be  done  bj  mutual  consent 
Not  need  this  purpose  of  rescinding  be  expressly  declared  by  the 
one  party,  in  order  to  give  to  the  other  tlie  right  of  consenting, 
and  eo  rescinding.  There  may  be  many  acts  from  which  the 
opposite  party  has  a  right  to  infer  that  the  party  doing  theni 
would  rescind ;  (wj '  and,  generally,  where  one  fails  to  perform 

his  part  of  the  contract,  or  disables  himself  from  per- 
•  679    forming  it,  (a;) "  the  other  party  may  treat  the  *  contract 

as  rescindud.  \y) '     But  not  if  he  has  been  guilty  of  a  de- 

OiU  the  written  contract  waa  reBcinded,  (i)  ThuB  JD  Ke.vi  p.  HfLTcood,  !  C.  B. 
•nd  that  the  plaintiff  was  eutitled  lu  re-  905,  A  agreed  to  board  B,  and  to  leceiTS 
cover  00  a  quantum  meruit  foT  the  service  pay  in  certain  j^uoda,  BeCore  the  tiine 
performed ;  but  that  neither  the  plaintiff  of  paymeut  arrived,  B  alluwed  thoae 
~~r  his  vendee  could  recover  back  the  goods  to  be  seized  and  sold,  on 
lis  was  litld  a 


I  perilled  wil 


over  on  a  seneral  count,  and  without 
without   fraud,   Che    reference  to  the  specif  cuutracL     ^w  in 

- formalities  of    delivery,    &c.,   are    Planchi  v.  Colburu,  S  Biug.  14,  where  A 

Iteceesary  to  revest  the  property  in  the  agreed  to  write  a  treatise  ^  a  periodical 
original  vendor,  which  were  necessary  to  publication,  which,  before  the  treatise  wa« 
pan  it  from  him  tu  the  vendee.  In  completed,  the  ilefendaut  discontinoed, 
James  b.  Cotton,  7  Bing.  266,  the  plaintiff  this  was  considered  an  abandonment  of 
engaged  to  let  land  to  the  defendaut  on  the  contract  by  the  defendant  and  the 
buildmg  leaaes,  and  to  laud  him  £6,000  plaintiff  was  allowed  to  recover  on  a 
to  anaist  bim  in  the  erection  of  30  houses  quantuni  meruit,  without  coni[deting  the 
oa  the  land.  Defendant  agreed  to  boUd  treatise.  See  Shaw  r.  The  Turnpike  Co. 
the  house*,  and  convey  them  as  security  3  I'enn.  4B4,  S  id.  445 :  King  v  Hutchins, 
for  the  loan,  which  was  to  be  paid  at  a  S  Poster,  fi6l ;  also  Warden  of  the  Church 
time  fixed.  Wlien  six  houiies  had  been  of  M.  Louis  u.  Kerwan,  9  La.  Ad.  31.  In 
built,  and  part  of  the  .{6,000  had  been  Dubois  v.  Delaware  Canal  Co,  4  Wend, 
advanced,  plaintiff  ieL|ue«ted  defendant  3S3,  Marcg,  J  ,  said .  "  Kvery  br«acb  of  a 
not  to  go  on  with  the  other  fourteen  special  agreement  hy  one  party  does  not 
houses.  DeFeudaut  desisted.  Held,  that  authorize  the  other  to  treat  it  as  re- 
this  amounled  to  a  rescisiiion  of  the  con-  sciuded ;  bat  there  are  some  breaches 
tract  by  mutual  consent,  and  the  plaintiff  that  do  amonnt  to  an  abandoument  of  it. 
was  aflowed  to  recover  the  amount  ad-  There  is  not,  perhaps,  any  precise  rule, 
vauced  on  a  count  for  money  lent.  —  If  which,  when  applied  tn  the  lireach  of  a 
bv  the  terms  of  the  contract  it  is  left  in  contract,  certainly  settles  the  qnastiiMi 
the  power  of  the  plaintiff  to  rescind  by  whether  it  is  thereby  abandoned  or  not; 
an;  act  of  bis,  and  he  does  it,  or  if  the  but,  if  the  act  of  one  party  be  such  as 
defendant  afterwards  consents  to  its  be-  neceBiiarily  to  prevent  the  other  from  per- 
ing  reneinded,  the  plaintiff  may  treat  the  forming  on  his  part  according  to  the 
contract  as  rescinded.  Towers  v.  Barrett,  terms  of  his  agreement,  the  contract  ma;, 
I  T.  U.  133.  I  think,  be  considered  as  rcsiMnded." 

(a)  See  preceding  noM,  (y)  Bnt  this  is  not  always   the   case. 

1  In  Davis  V.  Htibbard,  41  Wis.  408.  which  qnotea  the  text  with  approval,  it  wm 
decided  that  if  one  fails  to  perturm  a  contract,  as  to  dig  a  well,  withiu  the  time  agreed 
or  a  rearauable  time,  the  other  partv  may  treat  the  contract  an  rescinded,  and  is 
not  liable  on  a  quantum  memil ;  but  if  within  time  agreed  on,  or  a  reasonable  time, 
one  is  refused  permission  to  fulfil  such  an  agreement,  he  may  recover  on  a  fHUtiua 

'  Or,  being  insolvent,  so  acta  as  to  give  the  other  party  reasonable  groond  tor 
believing  that  he  intends  to  pat  an  end  to  the  contract.  Bloomer  n.  Bernstein.  L.  R. 
sap,   58S ;  Morgan  ir.  Bain,  L.  R.  10  C.  P.   15.     See  Ex  parte  Chalmera,  L.   B.% 

Ch.  sas.  —  K. 

'  As  to  the  effect  of  snch  a  rescisaian  Iiord   Ether  says  in  Johnstone  n.  MiUiiig, 
16  Q-  B.  D.  460,  467.     "  B;  wrongfully  making  sach  a  renunciation  of  the  contnct 
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fault  in  his  engagement,  for  be  cannot  take  advantage  of  his  own 
wrong  to  defeat  the  oonbract  Nor  if  the  failure  of  the  other 
party  be  but  putial,  leaving  a  distinct  part  as  a  subsisting  and 
executed  cocBideration,  and  leaving  also  to  the  other  party  his 
action  for  damages  for  the  part  not  performed,  (z) '  Generally,  no 
contract  can  be  rescinded  by  one  of  the  parties  unless  both  can 
be  restored  to  the  condition  in  which  they  were  before  the 
contract  was   made,  (a)  ^     If,  therefore,  one   of   the   parties   has 

Thiu,  in  WeavBF  v,    Ses8i<»i>,   6   Taunt,  liable  for  porchaaiiiK  ot  others,  before  the 

154,  the  plaintiS  roTBnaiileil  to  fumieh  plaintiff  lud  rtfiited  or  n^lecUd  on  ns- 

the  defendant  all  the  malt  he  shoold  want  i/ueit  to  fujninh  better, 
for   a   certain    specided    period,    which         (i)  In  Fiaaklin  r.  Uillei,  4  A,  &  R. 

abould  be  "  good,  well  dried,  and  market-  599,  Littiedalf,  J.,  «a  vb  :  "It  is  a  cleadj 

able."    The  uefendant  coveaauted  to  buy  niMgaixed  principle,  that,  if  there  is  onlj 

all  his  midt  of  the  plaiatiS.  and  not  to  a  putial  failure  of   performance  by  on* 

bay  elsewhere,  unless  the  plaintifF   neg-  party  to  a  contract,  for  which  there  mtj 

Klectvd   or  refused   to  deliver  him  go^  be  a  compensation  in  dainagee,  the  runtiact 

~    ''  '     The    plaintiff   hnvinj;  is  not  put  an  end  to."   See  un(e,  p.*  530,  n 


delivered  bad  malt,  the  defendant  bought  (a)  Uont  f.  Silk,  &  East,  249,  .the 
of  others,  without  having  first  requested  leading  case  upon  this  point.  There  A 
tile  plaintiff  to  furnish  better.    The  court    agreed,  in  conwderation  of  ;eiO,  to  let  a 


,    that    the    non-compliance    bv    the  hotiae  to  B,  which   A   was  to  repair  and 

jtluntiff,   merely   in  delivering  bad  malt  execnte  a  lease  of  within  lea  dai/i ;  but  B 

lor  good,  did  not  authorize  a  reacisBion  of  was  to  have  immediaie  possession,  and  in 

the  contract,  and  that  the  defendant  was  consideration  of  the  aforesaid  wiu  to  exe- 

he  entitlOH  the  other  party,  if  he  jJeases.  to  agree  to  the  contract  beiuf;  put  an  end  to, 
subject  to  the  ictention  by  him  of  hii  light  to  bring  an  action  in  respect  of  such 
wroiigfol  nuw'isKiciQ.  The  other  party  may  adopt  such  reunncuitiou  ot  the  contract 
by  so  acting  upon  it  as  iu  eftect  to  declare  that  he  too  treats  the  contract  as  at  an  end, 
except  for  the  purpone  of  bringing  au  action  upon  it  [or  the  damages  sustained  by 
hiro  in  conscrgueiiie  of  such  renunciation."  In  Lake  Shore  &c.  Ky.  Co,  i\  Kiihards, 
33  Northeastern  Kep.  402.  (111.  IS92,)  however,  it  was  held  that  where  the  defeudont  had 
broken  subHtautial  provisions  of  the  contract  and  manifested  an  intention  to  continue 
such  breaches,  the  plaintiff  conld  not  both  abandon  further  performauee  and  sne  for 
future  profits  or  [or  damages  on  acconnt  of  their  loss,  bat  must  either  treat  the  con- 
tract as  rescinded  for  all  purposes  so  far  as  it  related  to  the  fnture,  or  coutinue  to 
perform  himself,  as  he  was  not  prevented  from  so  doing.  However  justitiatile  xuch  a 
rule  may  neem  at  first  sight,  on  principle,  it  seems  harsh  and  unjust  iu  practice  to 
require  an  innocent  party  to  elect  either  to  contione  performance,  knowing  that  he 
will  not  receive  the  retnm  for  such  performance  for  which  he  has  bargained,  or  to 
give  up  all  right  of  action  on  the  cootract. 

'  A  party  canuot  disaffirm  a  contract  in  part  on  the  ground  of  frand  and  alfirm  it 
•a  to  the  residue,  but  must  rescind  I'n  folo,  either  rcstoriug  everything  obtairieil  by  it 
and  recovering  back  his  pavments.  or  retaining  the  property  and  sue  for  damages  for 
the  fraud.     Grant  v.  Law.  29  Wis.  99.  — K. 

'  If  DO  resloratiou  to  the  prior  condition  is  )>ossible,  the  aggrieved  party  may  hHve 
compensation  in  damages,  wooster  v . 8age.  67  N.  Y.  67  ;  Manahan  v,  Moves.  52  N.  H. 
232;  Montgomery  Co.  b.  American  Emigrant  Co.  47  la.  91 ;  Arnuitro[ig_.  &c  Co.  ». 
Koeore,  66  Ind.  545.  A  buyer  must  return  the  thing  sold,  unless  it  is  eutirelv  wurth- 
lecn.  Babcock  v.  Case,  61  Pa.  427 ;  Uill  r.  O'Ferrell,  45  Ind.  268.  See  Brewster  v. 
Burnett,  125  Mass.  68.  One  advancing  money  on  a  sale  may  rescind  and  recover  tlia 
money  if  the  seller  fails  to  comply.  Howe  Machine  Co.  ".  Willie,  85  111.  333.  Se« 
Green  v.  Stuart,  7  Baxter,  418,  Where  a  contract  is  entire,  and  the  buyer  is  not  will- 
ing to  accept  partial  performance,  he  may  reject  aud  recover  tlie  price  paid.  Whin- 
cup  V.  Kaghes.  L.  11.  6  C.  P.  78  ^  Jenness  v.  Wendell,  51  N.  II.  63 ;  Smith  v.  T^wia, 
40  Ind.  98.  Bat  if  he  accepts,  he  must  seek  some  other  remedy.  Mansfield  i'.  Trigg, 
113MBas.3S0;  Young,  &c  Co.  D.  Wakefield,  131  Mass.91.  SeeBeetemv.  Bnrkholder, 
69  Pa.  £49.  —  K. 

796 


)vGoo<^lc 


•680  THE  LAW  OF   CONTBACTS.  [PABT  n. 

*  680    •  derived  an  advantage  from  a  partial  performance,  or  so 
disposed  of  property  bought  that  he  cannot  restore  it,  (aa) 

cntea  connterpart  twd  pay  the  rent.  B  ant's  titledeeda  hkTa  beeo  deposited  by  the 
took  poweeiiioDiuid paid  £10  immediAtel/.  plaintiff  as  a  aecnritj  for  tbe  monev  ad- 
bat  A  neglected  to  execute  the  lease  and  vauced  to  hjm.  How  could  the  defend- 
make  the  repairs  beyuud  the  period  of  the  ant,  in  this  reapect,  be  restored  to  bis 
ten  days,  notvrithsMndiug  which  B  still  original  situation  by  this  action  7  Me  ii 
contiuued  io  poBsesHion.  Httd,  that  B  U  the  mercy  of  the  defendant  fur  hii 
could  not,  by  quitting  the  house  Jor  tA«  title-deeds,  aod  cannot  recover  them  by 
dejaall  of  A.  resclad  the  contract  and  aiir  procesa  ia  this  cause.  1  think  the 
recover  back  the  £10  ia  sa  action  fur  oLiectiua  is  omuiswerahle,  and  that  the 
money  had  and  received,  hut  conld  only  rule  fur  a  nonsuit  muse  be  made  »bso~ 
declare  tor  a  breach  of  the  special  con-  lute."  And  VaugJian,  B.,  said :  "  The  de- 
tract ;  for  a  contract  cannot  be  rescinded  dsion  in  Hunt  a.  Silk  lays  down  a  very 
by  one  party  for  the  defanlt  of  the  other,  clear  and  just  rule  in  these  cases ;  if  the 
ttaless  both  cao  be  put  in  ttata  quo  aa  circumstances  be  such,  that,  by  rescind- 
before  the  contract ;  and  here  B  had  had  ing  the  contract,  the  rights  of  neither 
an  intermediate  possession  of  the  premise*  parly  are  injured,  in  that  case,  if  one 
under  the  agreement.  And  Lonl  EiltH-  contracting  party  will  not  fulfil  his  part 
borough  said:  "  Where  a  contract  is  to  be  of  the  engagement,  tbe  other  may  rescind 
rescinded  at  all,  it  must  be  rescinded  in  the  contract,  and  maintaio  his  action  for 
Iota,  and  the  parties  put  in  ttaiu  i/iio.  But  money  had  and  received,  to  recover  back 
here  was  an  intermediate  occupation,  a  what  hs  may  have  paid  upou  tbe  biith 
part  eiecutioD  of  the  agreeraenc,  which  of  it" — And  where  one  party  elects  to 
was  incapable  of  being  rescinded.  If  the  lesciud  a  contract  for  fraud,  he  most 
plaintiff  might  occupy  Che  premises  two  return  the  cuusideratiou  received  before 
daysbeyondthetime  whentherepalniwere  any  right  of  action  accrues;  and  it  ia  not 
to  have  beeo  done  and  the  lease  executed,  enough  to  notify  the  party  deftaudiug, 
and  yet  rescind  the  contract,  why  might  he  and  call  npon  him  to  come  and  receive 
not  rescind  it  aftor  a  tweivemonth  on  the  Che  ooods.  NortuQ  u.  Yonng.  8  UreeuL 
same  account  ^  This  objection  cannot  be  30.  ^ut  ia  Che  case  of  Masson  v.  Bovet, 
gotten  rid  of:  the  parties  cannot  be  put  1  Denio,  G9,  it  was  said,  that  though  Che 
tn  tlalu  quo."  So  in  Beed  n.  Blandford,  2  general  rule  is,  that  Che  party  who  would 
Younge  &  J.  378,  where  the  master  and  rescind  a  eonCracC  on  Che  ground  of  fraud, 
paxt.owuer  of  a  vessel  agreed  to  purchase  for  the  purpose  of  recovering  what  he 
the  moiety  of  his  partner,  anil  having  has  advanced  npon  iC,  must  restore  the 
[laid  the  purchase-money  and  received  the  other  party  to  the  condition  in  wliich  be 
title-deeds, which  hedeposiCedasasecnrity  stood  before  the  contract  was  made;  yet. 
with  a  third  person,  had  the  entire  pos-  whore  the  party  who  practised  llie  fraud 
•essiou  of  the  vessel  given  up  to  him.  but  has  entangled  and  complicated  the  snb- 
his  partner  afterwards  refused  to  executo  jecC  of  the  contract  in  such  a  manner  as 
a  hill  of  sale,  or  refund  tbe  money :  it  to  render  it  impossible  Chat  he  should  be 
waa  held,  cfaac  an  accion  for  money  had  restored  to  his  former  condition,  the  party 
and  received  wonld  not  lie  to  recover  Che  injured,  upon  restoring,  or  offering  to 
purchase-money,  as  the  parties  could  noC  restore,  what  he  has  received,  and  doing 
be  restored  to  tbeir  original  situation,  whatever  is  in  his  power  to  undo  what 
AUiander,  C.  B..  said  .  "  In  order  to  sus-  has  been  done  in  the  exernlion  of  Che  con- 
tain an  action  in  this  form,  it  ik  necessary  tract,  may  rescind  iC  and  recover  what  he 
that  the  parties  should,  by  the  plaiuciffs  hns  advaocpd.  See  further  npon  this 
recovering  the  verdict,  iie  pla<«d  in  the  point,  per  Tiadiil,  C.  J.,  in  FiCt  r.  Cas- 
same  eiiuiLtion  in  which  they  originally  sauet,  i  Man.  &  G.  903 ;  Blackburn  v. 
were  before  the  couCracl  was  entered  into.  Smith,  2  Exch.  783  ;.  .Inntiun  r,  Simpson, 
Tlie  plaintiff  has,  by  his  intermediato  oc-  U  Me.  364  ;  Coolidge  r.  Brigham.  1   Met. 

-"-  ■■•irived  the  profits  of  the  vessel:  547;      Peters   o.    Gooch.    4   Blactf.    515; 

It.  he  might  have  done  so,  and  Turopilte  Co.  r.  Commonwealth.  3  Watta, 

ible  to  suy   what  the  defendant  433  ;  Brown  u.  WiCtor,  10  Ohio,  143  ■  John- 

!   made,   had   he,   during   the  son  u.  Jackson.  S7  Mi9«.  498 ;    Allen  r 


if  he  hi 


e,  had  any  control  over  it.    Under  these     Edgerton.  3   Vc.  442;    Lney  v.  Bnndr,  B 
:.  .  ,..  ....  ....  ...     .,  1,    „„„      ^. '^   •  -ig.  1   y.  H, 


t  he  said  that  the  N.  If.  aSS :   Stevens  d.  Cnshing,  1 

eituacion   of  the  parCies    has   not    been  17;  Ferley  b,  Balch,  3SPick.  SB3;  1>owiicr 

altered;  and  that,  by  che  plaintiff's  recov-  d.  Smith,  33  Vt.  1;    Lewis  u.  White,  IG 

ering  in  this  action,  their  original  position  Ohio,  444 ;  Sterenson  ti.  Polk,  71  la.  378. 
maybe  restored.    Besides  this,  the  defend.         {aa)  McCrillis  ti.  Carlton,  37  Vt.  139. 
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he  caBUot  hold  this  and  consider  the  contract  as  rescinded  because 
of  the  non-performance  of  the  residue ;  (6)  but  must  do  all  that 
the  contract  obliges  him  to  do,  and  seek  his  remedy  in  damages.  > 
But  where  one  party  has  gained  an  advantage  over  another  by 
fraud,  the  rule  that  the  parties  cannot  be  restored  to  their  origi- 
nal condition,  will  not  prevent  the  defrauded  party  from  rescind- 
ing  the  contract;  at  least,  will  not  in  equity. (66) 

If  the  thing  to  be  done  on  the  one  side  as  the  consideration  of 
the  agreement  on  the  other  side,  is  to  be  done  at  several 
*  times,  B  failure  at  one  time  will  not  generally  authorize  *  681 
the  other  party  to  treat  the  whole  contract  as  rescinded ; 
although  even  in  such  continuing  cases,  this  partial  failure  may 
be  BO  destructive  of  the  contract  as  to  give  the  other  party  the 
right  to  consider  it  as  wholly  rescinded,  (c) 

It  is  a  general  rule,  that  a  party  having  a  right  of  rescission 
because  of  the  fault  or  act  of  the  other,  should  make  known  his 
rescission,  as  soon  as  may  be  after  he  knows  his  right  to 
rescind,  (cc)  * 

£eplevia  may  he  maintained  for  goods  sold  under  false  and 
fraudulent  representations,  the  contract  of  sale  being  rescinded,  (cd) 

A  defendant,  who  is  a  wrong-doer,  cannot  set  up  the  right  of  a 
third  person  to  bar  the  claim  of  the  plaintiff,  (c!) 

Redhibition  is  a  term  borrowed  from  the  civil  law,  and  some- 
times used  by  our  courts.  In  a  case  in  Louisiana,  it  is  said  to 
be  the  avoidance  of  a  sale  on  account  of  some  vice  nr  defect  of 
the  thing  sold,  rendering  it  either  useless,  or  so  far  diminishing 
its  value  to  the  purchaser,  that  it  must  be  supposed  he  would  not 
have  bought  the  thing  with  knowledge  of  the  defect,  (ifcf) 


(6)  And  It  one  partj  hu  derived  *U         (lA)  Coffee  n.  Raffln,  i  CoM  1B7. 

the  intended  benefit  froma  contwct,  the         '-'  "— -    '-*    — '  •""  ■ 

agreement  I 

not  bur  Che  plnintiC  from  itome  nmtdj. 

Thna.  to   on  action  for  good*   sold   and 

delivered,  it  is  no  defence  tbU  the  goode    lui, 

were  sold  in  punoaiice  of  •  speciu  con-         (cd)  Manning  v.  Albee,  1 1  Allen,  SSO. 

tract  which  vte  aftervards  nacinded  and         {d)  Jefferiei  r.  Gieat  Western   Rail- 

nnnnlled  by  both  parties.      Edwaida   ir.    way  Co.  i  Ellis  k  B.  BOi. 

ChapmEU).  i  M.  &  W.  231,  Partt,  B.,  say-         (rfrf)  Morphy  i>.  Blanrhin,  IB  Ia  An. 

ing-  "A'dntyariHea  from  the  contract  of    133 1  Hud  v.  Seeley,  4T  Barb.  438. 

Mle,  whith  c&QQOt  be  eoC  rid  of  without 

an  accord  and  satisfaction.*' 


I  Bnrgq  V.  Cedar  Rapids,  tc.  R  R.  Co.  33  la.  101. 

*  And  a  notice  hy  a  party  to  a  contract  that  he  will  not  perform  may  be  wlthdnvn 
before  it  is  treated  as  a  reecinion  and  so  acted  on  bjthe  othsraide.  Zack  n.  HcClnre, 
gs  Pa.  Ml ;  Nilson  v.  Morse,  M  Wis.  S40. 
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S.     Or  CoHTBlBtnOBT  Nbolidbkcb. 

We  have  referred  in  many  parts  of  this  work  to  a  liability  lor 
negligence,  whether  this  be  put  on  the  ground  of  contract  or  of 
tort.  A  defence  very  frequently  made  is  that  of  contributory 
negligenoe.  The  rules  of  law  are  well  settled  od  this  subject, 
aad  the  apparent  uncertainty  of  the  law  in  some  caeee  is  but  the 
difficulty  of  applying  these  rules  to  the  particular  facts,  which 
are  indefinitely  diver8i6ed  in  the  numerous  cases  in  which  the 
question  arises.  If  the  plaintiff's  own  negligence  was  an  imme- 
diate and  a  principal  cause  of  the  injury,  without  which  it  proba- 
bly would  not  have  occurred,  it  is  certain  he  cannot  recover 
damages.  But,  although  the  plaintiff  is  proved  to  have  been 
somewhat  negligent,  and  to  have  contributed  somewhat  to  the 
injury  by  his  negligence,  he  may  nevertheless  recover,  if  he  can 
show  gross  or  far  greater  negligence  on  the  part  of  the  defendant, 
and  also  that  this  negligence  was  the  principal  and  proximate 
cause  of  the  injury.  Language  is  sometimes  used  from  which  it 
might  be  inferred  that  if  both  parties  are  negligent,  and  the  de- 
fendant more  so  than  the  plaintiff,  the  plaintiff  should  recover.  (<i«) 
The  rule  may  bo  incapable  of  exact  definition.  But  we  think  it 
is  not  law,  that  if  both  parties  are  negligent  in  a  nearly  equal 
degree,  but  the  defendant  is,  on  the  whole,  the  most  negligent  of 
the  two,  the  plaintiff  shall  prevail.  To  sustain  the  action,  a 
greater  than  a  merely  perceptible  difierence  must  exist  between 
the  two  degrees  of  negligence,  {df)  ^  Whether  the  defendant  used 
reasonable  care,  or  was  guilty  of  contributory  negligence,  is  said 
to  be  a  question  of  fact  for  the  jury;(rfj)  but  the  true  rule  is, 
that  what  constitutes  contributory  negligence  is  a  question  of 
law.  And  this  being  determined  by  the  court,  the  jury  then 
pass  upon  the  question  whether  the  facts  in  evidence  bring  the 

{de]  C.  fi.  &  Q.  R.  R.  Co.  17.  PaTM,  49  Id  thU  cue  the  negligence  of  the  defend- 
Ill.  499.  ant  Btifficeil  to  tiefeat  the  action.     In  the 

{dj)  In    a   large    part   of   the    case*  other  csaea  cited  id  thin  note,  it  wa«  intnf- 

beietofore  cited,  under  the  enhjectc  of  a  flciant.  and  also  in  Schneider  n.  Tlie  Pro 

BisMer'f  liability,  or  a  carrier'i  liabilitr,  vident  Life  Ini.  Co.  S4  Wis.  38 ;  Trans- 

and  in  tome  nnder  InRorance,  this  nnes-  portatinn  Co.  c.  Downer.  11  Wallace,  1S9; 

tion  of  coTitribntory  neji^U^nce  has  aruen.  Kewe  v.  Chicapi  &  N.  W.  B  R.  Co.  ao  la. 

For  recent  caiee  in  which  it  a  cuiiBidered,  78. 

•ee  Memphis,  &c.  R.  R.  Co.  v.  filakeney.         (''>;)  So  stated  in  some  ot  Che  cases  in 

43  Miss.  318  ;  Chicago,  &c.  R.  R.  Co.  v.  preceding  nuW.  and  in  Man  r.  Ke}-nold^ 

Pondrom,  5  m.  338  ;  Keating  v.  Central  53  lU.  313 ;  Chafiee  i^.  Boston.  &c.  R.  K. 

R.  R.  Co.  3  Lansing,  469;  Baltimore,  &«.  Co.  104  Mafw.   IM;  Lvnch  o.  Smith,  IW 

R.  R.  Co.  r.  State,  33  Md.  942  ;  Van  Shaick  MaM.  5S ;  Mahoney  n.'Hetropoiiian  R.  R. 

u.  HndBoa  River  R    R.  Co.  43  fi.  Y.  iil.  Co.  104  Mass.  T3. 

>  The  doctrine  of  comparative  negligence,  althuogh  preTaitins  In  a  few  States,  is 
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case  within  the  legal  defiaition  of  contributory  negligence.  As 
to  thia  definition,  the  authorities  cannot  be  reconciled.  For 
example,  it  is  .very  common  for  passengers  in  lailroad  cats  to  put 
their  arms  out  of  the  windows.  And  it  is  so  common  for  passen- 
gers who  do  this  to  be  injured  because  of  it,  that  it  might  seem 
an  almost  necessary  conclusion  that  the  act  was  proved  to  be 
dangerous,  and  that  the  doing  of  it  would  incur,  without  suffi- 
cient cause,  a  real  peril,  and  would  therefore  be  a  negligence  on 
the  part  ot  the  passenger,  on  which  the  railroad  company  might 
rest  their  defence,  unless  gross  negligence  was  shown  on  their 
part  So  indeed  it  is  held  in  Indiana,  (dA)  in  Massachusetts,  (rfi) 
in  New  York  (dj)  and  in  Pennsylvania,  (dk)  But  it  is  held  in 
Wisconsin  (dl)  and  in  Illinois,  (dm)  that  a  passenger  may  thrust 
or  rest  his  arm  out  of  the  window,  without  negligence  or  at  least 
without  such  negligence  as  constitutes  a  bar  to  his  action. 


SECTION  IV. 

ACCORD   AMD  BATISFACTION. 

Another  aufBcient  defence  is  accord  and  satisfaction ;  which  is 
substantially  another  agreement  between  the  parties  in  satisfac- 
tion ot  the  former  one ;  and  also  an  execution  of  the  latter  agree- 
ment This  is  the  meaning  of  the  ancient  rule,  that  accord  with- 
out satisfaction  is  no  bar  to  an  action ;  and  it  used  to  be  laid 
down  in  the  earlier  books  with  great  exactness,  that  the  execu- 
tion of  the  accord  must  be  complete  and  perfect  (e)  So,  indeed, 
it  must  be  now,  except  where  the  new  promise  itself  is,  by  the 
accord  or  agreement,  the  satisfaction  (or  the  debt  or  broken  con- 

(dk)  IftC.B.  R.  a.BntherfoTd,  29Ind.  him  toy.  Thii  wu  held  no  defence,  be- 
gs, cause  tHe  accord  wan  nut  mhoUi/  execBted. 

(d!)  Todd  D.  Old  Colony  R.  R.  Co.  8  See  also  Pevtiw'a  caiw,  9  Rep.  79  b;  An- 

Allen,  18.  onvmong,  Cki,  Elii.*6;  Case  p.  Barber,  T. 

IdJ)   Ilolbrook  r.  tJ.  &  S.  R.  R.  Co,  13  Ravm.  4S0,  T.  Jonei,  198  ;  Biee  r,  SutIbt, 

N.  Y-  336,  S  Iteble,  3.^3 ;  Hall  v.  Suibright,  S  Reble, 

(dici  PitMbnri;,  Ac.  R.  R.  Co,  n.  Mo-  631 ;  Brown  r.  Wade.  3  Kvble,  SSI  ;  Freii- 

CliiTC,  S6  I'a  394.  ttesB  n.  Morkle,  !  Is,  953;  Coit  n.  Ilons- 

(<?)  Spencer  i>.  Milvrankee,  &c  R.  R.  ton.  »   Johnii.  Cag.   343  :    Watkluion   r. 

Co.  17  Wu.  487.  Ingteib;,  S  Johni.  386 ;  Frost  d.  Johnson, 

(ifnt)  Foudrom  v.  Ch,  &  A.  R,  R.  Co.  8    Ohio,    993;    Woodruff  v.   Dobbins.   7 

SI  111.333.  Blackt.  5S3;   Rallard  c.  Koaku,   3  I>ihe, 

(e)  Cock  r.  HonTchaTch.  T.  Rajin.  303,  4S;   Brooklvn   Bank  v.    De    Giaoir,   33 

9   Keble,  090.    Trrapaw  for  an  assanlt.  Wend,  343;' Bryant ».  I'rortnr,  I4B,  Mon. 

Ilea,    a   concord    between    the    jnrciei,  4G7 ;  Bigeloir  v.  Baldwin,  1  Gray,  MS ; 

that  the  dsfeadant  shonld  pay  plaintiff  'Francis  v.  Deming,  99  Conn,  los ;  Uerr- 

£3.  and  his  attorney's  bill,  and  that  he  mann  u.  Orcatt,  las  .Mass.  405;  Cannon 

had  paid  the  £3.  arid  was  ready  to  pay  River,  Ac,  Asmc  v.  Rogers,  46  Minn.  376 ; 

the  Mtomay's  bill,  bnt  he  never  showed  Pettis  v.  Ray,  la  B,  L  344. 
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tract  The  party  holding  the  claim  may  agree  to  take  a  new 
promise  of  the  other  in  satisfaction  of  it;  or  he  may  agree  to 
receive  a  new  undertaking  when  the  same  shall  be  ezecated,  as  a 
satisfaction.  In  either  case  be  will  be  beld  to  his  bargain, 
•682    and  only  to  tbat.(/)     Whether  the  new  promise  'shall 

(J)  Babcock  D.  B&okin*,  £3  Vt  HI.  pow.    This  may  be  dune  bv  BniTeDder  at 

Thie  w»  an  action  of  book  account.    It  lonnei'  secnritiea,  by  raleaM  or  receipt  in 

appeared,  that  afler  the  commencement.,  fnll.  or  in  any  other  mode.    All  that  ii 

of  the  init  the  parties  met,  and  the  de-  requisite  is,  that  the  debtor  shonld  hare 

fendaiit  agreed  to  Rive  a  nute  for  thirty  executed  the  new  contract  to  that  point 

dollars  to  the  plainliff,  and  pa;  all  the  whence  it  was  to  operate  as  aatisfacEion  of 

plaintiff's  costs  id  the  suit,  except  the  writ  the  preexisting  liability,  in  the  preaent 

and  service.    The  defendant  executed  the  tense.    That  is  sbown  in  the  preseut  case 

note,  and  agreed  to  pay  the  co«t«,  a*  above  bv  executing  a  teceipt  in  fall,  the  same  as 

stated ;   and  the  plaintiff  then  executed  if  the  old  contract  had  been  upon  note,  or 

and  delivered  to  him  a  receipt  in  these  bill,  and  the  papers  have  been  surrendered, 

words, "  Received  of  Peter  Hawking  thirty  3.    In  every  case  where  one  Becurity  or 

dollars  by  nute  given  ptr  this  date.iu  full  to  contract  is  agreed  to  be  received  in  iiea 

Mttle  all  book  accounts  up  to  this  date ; "  of  another,  whether  the  substituted  cod- 

and  the  sait,  as  well  ss  the  subject-matter  tract  be  of  the  same  or  a  higher  grade, 

of  the  suit,  was  considered  as  settled  by  the  action,  in  case  of  failure  to  perfonn, 

the  parties.     The  defemlant  never  paid  must   be  upon   the  substituted   contract, 

any  portion  of  the  costs,  but  paid  part  of  And  in  the  present  case,  as  it  is  obrions 

the  note ;  and  for  the  reason  that  the  de-  to  as  that  the  plaiubiRs  agrred  to  accept 

fendant  had  not  paid  the  costs,  the  plaintiS  the  note,  and  tbe  defendtun's  promise  to 

refused  to  discoutinae  tbe  sait.      Upon  pay  the  costs,  in  fnll  satiilaction,  and  ir 


these    facts,  found    iiy   an    auditor,  the    the  plac^  of  the  former  liability,  the  de- 
dered  judgment  for  the     fendant  femained  liable  only  upon  the 
"  B  Su-     new  contract. 

Epiuty  intends  tc  .  , , 

he  will  neither  surrender  nor  release  it; 


county  court  rendered  judgment  for  the     fendant  femained  liable  only  upon  the 
defendant,  which  was  amrmed  by  the  Su-     new  contract.    4.  In  all  cases  whe 
Redjiftd,  J.,  in  delivering    piuty  intends  to  retain  his  former  rt 


it  must  be  regarded  as  fully  settled,  that  and  whether  the  party  shall  be  permitted 
an  agreement  upon  sufficient  conaidera-  to  sue  upon  his  original  contract  ia  matter 
tion,  fully  executed,  so  as  to  have  opsr-  of  inleution  always;  unless  the  new  coa- 
sted in  tbe  minds  of  the  parties  as  a  full  tract  be  of  a  higher  grade  of  contract,  in 
satisfactioa  and  settlement  of  a  pre-ex-  which  case  it  wiU  always  merge  tbe  for- 
istiug  contract  or  acconnt  between  the  mer  contract,  notwithstanding  the  agice 
parties,  is  to  be  regarded  as  a  valid  set-  ment  of  the  debtor  to  still  remain  liable 
tlement.  whether  the  new  contract  be  upon  tbe  origioal  contract,''  See  in  Com. 
ever  paid  or  not;  and  that  the  party  is  IJig.  tit.  Accord  (B  1),  it  is  said  that 
bound  to  aue  upon  tbe  new  contract,  if  "an  accord,  icith  mutual  promita  to  ptr- 
anch  were  the  agreement  of  the  parties.  Jbm,  is  good ;  though  the  thing  be  not 
This  ia  certainly  the  common  under-  perform^  at  the  time  of  the  action,  for 
standing  of  the  matter.  It  is  reasouable,  the  party  has  a  remedy  to  compel  the 
and  we  think  it  is  in  accordance  with  performance.!  Yet  the  remedy  onght  to 
the  strictest  principles  of  technical  law.  be  such  that  the  party  might  hare  taken 
j  1.  There  is  no  want  of  couaideration  In  it  apon  the  mutual  promise  at  the  time 
I  any  auch    case,   where    one   contract    is  of    the    agreement."      And    in    Sard  v. 

isabstituted    for   another,   and  especially  Rhodes,  1   M-  &  W.  IM,  which  was  at- 

so  where  the  amount  due  upon  the  for-  lumptil  by  the  indorsee  agaiost  the  ae- 

laer    contract    or  acconnt    a    matter    of  ceptor  of  a  bill  of  exchange  t  r  £43,  the 

disaute-      The    liquidating    a    disputed  defendant    pleaded    that,  after    the    bill 

claim  ii  always  a  sufflcient  conaideratiou  became  due,  one  G-  P,,  the  drawer  of  the. 

tor  a  new  protniae,     Holcomb  v,  Stimp-  bill,  made  his  promiasory  note  for  X44, 

sou,  e  Vt,   141,     S.  The  accord  is  suRl-  and  delivered  the  same'to  the   plainiifC 

ciently  executed,  when  all  ia  done  which  in  fnll  satisfaction  sod  discharge  of  the 

the  party  agrees  to  accept  in  satisfaction  bill.     Replication,  that  althougii  he,  the 

of  the   pre-exiating  obligation.     This  i«  plaintiff,  accepted  the  note  in  full  satis- 

ordinarily    a    matter   of   intention,    and  faction  and  discharge  of  the  bill,  yet  that 

should   be    evidenced    by  some    express  the  note  was  not  paid  when  due.  and  still 

agreement    to   that   effect,  or   by  some  i«mained  unpaid.     Held,  that  the  replica- 

nuequivocal  act  evidencing  anch  a  pur-  tion  was  bad,  and  that  Che  plaintiff,  haTing 
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have  by  itself  the  efEect  of  satiafying  the  origiiial  claim,  mast 
be  determined  by  the  construction  of  the  new  agreement 
*  Generally,  but  not  universally,  if  the  new  promise  *683 
be  founded  upon  a  new  consideration,  and  is  clearly 
binding  on  the  original  promisor,  this  is  a  satisfaction  of  the 
former  claim  ;(<r)  aud  otherwise  it  is  no  satisfaction.  (A)  But 
even  a  promise,  which  would  not  itself  be  a  satisfaction,  may,  if 
it  be  fully  perfm-med,  at  the  right  time  and  in  the  right  way 
(and  not  merely  tendered),  become  then  a  satisfaction,  (i)  If  the 
new  promise  is  executory,  and  is  not  binding,  it  is  no  satisfac- 
tion until  it  be  executed ;  and  although  it  is  to  be  performed  on 
a  future  day  certain,  the  promisee  may  have  his  original  action 
before  the  new  promise  becomes  due-(y)  Bat  if  it  be  a  binding 
promise,  for  a  new  consideration,  perfonnable  at  a  future  day 
certain,  then  the  original  right  of  action  is  suspended  until  that 
day  cornea ;  if  the  promise  is  then  duly  performed,  this  right  is 
destroyed ;  but,  if  the  promise  is  not  then  duly  performed,  this 
right  revives,  and  the  promisee  bas  his  election  to  sue  on  the 
original  cause  of  action,  or  on  the  new  j^mise,  anle&a,  by  the 
terms  or  the  legal  effectJof  the  new  contract,  the  new  promise 
is  itself  a  satisfaction  imd  an  extinction  of  the  old  oae.(i) 

MMpted  the  note  In  fnll  latinEactiou  and  Jsmea  e.  David,  fi  T.  B.  141 ;   AllicB  d. 

diBcbargeof  tbe  bill,  could  not  sue  apon  Ptobja,  5  Tycwh.   1079;  Ball  v.  Smith, 

tlie  Uat«r.    Held,  alio,  that  the  plea  was  IS  la,  984. 

nifficieDC      And  see  to  the  lame  effect         (g)  Com.  Dig.  Accord  (b.  4} ;  Good  v. 

Good  0.  Cheesman,  3  B.  &  Ad.  3SS  ;  Evans  CheeamaD,  S  B.  &  Ad.  Sas,  per  Parkt,  J. ; 

V.  Powig,  1  Excii.  SOI  ;  SimmoDS  v.  Clark,  Cartwright  v.  Cooke,  3  B.  &  Ad.  701  i 

as  Dl.  06 ;  Qnlf,  &c  B7.  Co.  0.  Haniflit,  Evane  r.  Fowii,  1  Exch.  907 ;  Bayle;  v. 

80  Tex.  73.  But  the  rale  eatablisbed  b;  Human,  a  Bing.  N.  C.  621 ;  Wentworth 
tfaeae  cbmi  hai  made  no  materia!  change  d.  BuUen,  S  B.  &  C.  850.  la  Pope  v.  Tna- 
in  the  fonn  of  the  plea.  It  is  Mill  true  itall,  %  J'ike,  303,  it  wm  held,  that  in  debt 
that  an  accord  without  satisfaction  is  nvt  on  a  bond,  a  plea  arerriof;  that,  before 
good.  Therefore  if  a  defendant  intendB  suit  broogbt,  the  ohlif^eea  \a  the  bond 
tu  set  np  a  new  promise  without  perform,  had  taken  a  third  person  into  partnenthip, 
BDCe  in  bar  of  an  action,  he'  moat  take  and  that  the  defendant,  with  two  eecun- 
care  to  aver  dittlnctlj  that  it  was  agreed  tiee,  executed  to  the  new  partnership  a 
that  the  new  promise  should  be  received  bond  on  longer  time,  which  was  accepted 
ID  latiifaction.  If  be  sets  forth  the  agree-  and  received  in  fuU  satisfaction  and  di» 
ment  in  such  a  manner  that  it  appean  charge  of  the  hand  sued  on,  is  good  ij) 
upon  the  face  of  the  plea  that  perform-  bar  as  a  plea  of  accord  and  Batiaiaction. 
wee,  and  not  the  promise  to  perform,  was  (A)  Thus,  a  plea  that  the  plaintiff  ac- 
to  be  received  in  satisfaction,  and  does  not  ceptad  an  order  of  the  defendant  ou  a 
Bver  performance,  the  plea  will  of  course  third  person  for  a  given  sum,  in  tatisfac- 
be  bad.  Thix  will  explain  several  recent  tion  of  the  promises,  ia  no  bar  to  an  ac- 
Enelish  caam  which  might  seem  at  first  tion  fortheoriginalcanse  of  indebtedness; 
sight  to  be  at  variance  with  what  is  stated  nor  ie  a  plea  good  as  an  accord  and  aatig. 
in  the  text.  See  Reeves  e.  Heame,  1  M.  faction  that  the  plaiutiS  agreed  to  accept 
&  W.  333;  Colliuj^boorne  E.Mantell.S  M.  the  note  of  a  third  person,  which,  on  being 
ft  W.  SS9;  Carter  n.  Wormald,  t  Exch.  tendered,  he  refused  to  accept.    Hawlej 

81  ;   Gifford  v.   Whitaker,  6  Q.  B.  349;  e.  Foote.  19  Wend.  516. 
Griffiths  r.  Owen,  13  M.  &  W.  S8;  Harris         (1)  Co"!'  ^ig-  tit.  Acconl  (b.  4). 
0.  Reynolds,  7  Q.  B,  71  ;  Gabriel  p.  Dree-         \i)  Cora,  Dig.  tit.  Accord  (b.  4). 

•er.  S  C.  B-633,  39  Eng.  L.^  Eq.  SGS;         (it)  If  such  is  the  intent  and  effect  of 
Bayley  d.   Homan,  3  Bing.   N.  C.  930;    the  new  agreement,  the   remedy  on  the 
VOL.  II,  fil  801 
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*  684    This  *  may  be  illuatrated  hj  the  case  of  one  who  takes  a 

n^otiable  promissory  note,  on  time,  for  money  which  is 
due  or  to  become  due.  This  note  is  conclusive  evidence  of  an 
agreement  for  delay  or  credit,  and  no  action  can  be  maintained 
on  the  original  cause  of  action  until  the  maturity  of  the  note ;  (f) 
if  then  the  note  is  not  paid,  an  action  may  be  brought  upon  the 
note,  or  on  the  original  cause  of  action,  unless  the  facts  show 
that  the  promisee  took  the  note  in  payment,  or  the  law  implies 
it,  as  in  Massachusetts,  Maine,  and  Vermont  (m)  Thus,  if  A 
covenants  to  pay  B  for  property  bought,  '  in  manner  and  at  the 
times  following, '  that  is,  to  give  some  cash,  and  the  rest  in  cer- 
tain promissory  notes,  all  which  are  given,  if  the  notes  are  not 
paid,  au  action  may  be  brought  on  the  covenant,  although  it  have 
been  literally  complied  with,  (n) 

It  seems  that  a  suit  on  a  written  contract,  as  a  note  of  hand, 
may  be  barred  by  a  proof  of  the  execution  of  a  parol  contract, 
entered  into  concurrently  with  the  written  contract,  and  agreed 
to  be  taken  in  satisfaction  of  it(o) 

An  agreement  to  cancel  and  release  mutual  claims,  or 
*685    to  discontinue  'mutual  suits,  is  a  mutual  accord  and  satis- 
faction, and  either  party  may  rely  on  it  as  a  bar  against 
the  further  prosecution  of  the  suit  or  claim  by  the  other ;  (p)  but 

crisliial  ouiw  !■  whollv  ftoas.     See  lapra,  doner  from  mil  Ilnbility  theraoa,  and  tha 

D.  {f\-     Aai  eee  farther  Levie  f.  Ljoter,  iadoner   did   aftermrdH  execute  •  deed 

3   Cionip.   M.  &  R.   701 ;   KeareUke    d.  for  the  tract  ot  land,  which  was  ac<«pted 

Morgan,  9  T.  R.  913 ;  RichardeoQ  a.  Rick-  by  the  iDdorses ;  heJd,  that  proof  of  theae 

mao,  cited  in  Kearslake  v.  Morgan,  5  T.  facts  waa  not  evidence  (ending  to  eau.^ 

B.  913;Qrifflthsr.  Owen,  13  M.  ft  W.  S3,  lish  a  contract   Tariant   from  that  cod- 

(')  Keodrick  p.  Lomax,  S  Cromp.  k  J.  tained  in  the  written  indorsement,  and  was 

409.    In  this  case,  after  a  bill  of  exchange  compeient  to    eatatilish    an    accord    and 

became  doe,  and  whilst  it  was  in  Lcndan,  tatiBfaction.      Smiitiermau    if.    Smich,    3 

where  it  had  been  sent  to  be  presented  for  Der.  t  Bat.  B9.     So,  where  P.  and  tlw 

payment,  tbe  person  who  had  indorseld  it  defendant  agreed  t«  pnrchaae  a    *eMel 

to  the  plaintiff  came  to  him  with  another  tose'her,  and   the  defenrlaiit   having  i«- 

bill  fur  the  same  amonnt,  and  prevailed  on  ceived  Sl90  of  P.,  for  which  he  gave  his 

bin  to  take  it  for  and  on  account  of  and  note  on  demand,  pnrchaaed  the  venel  in 

in  renewal  of  the   first  bill.    Before  the  bis  own  name,  and  afterwards  signed  a 

second  bill  became  doe.  and  withoat  de-  writing  which  set  forth  that  a  portion  of 

livering  it  bach,  the  plaintiff  broaght  an  the  vessel  was  to  belong  to  P.  npon  his 

action  on   the  first  bill  against   the   ac-  pajing  therefor,   and   acknowledged  the 

ceptor.      Held,  that  be  was  not  entitled  receipt  of   S190  towards  sach   payment, 

to  recover.     And  see  Sawyer  o.  Wagstaff,  wbicti  waa  admitted  to  be  the  same  'moner 

S  Beav.  415;   Simon   v.  Lloyd,  1  Cromp.  for  which  the  note  was  given,  and  sach 

,  M.  ft  R.  187,  writing  was  accepted  bv  T. ;  it  whs  Wrf, 

in)  See  ante,  p. '624,  nn.  (a),  |r),  that  this  was  an  accord  and  satisfaction 

n)  Dixon  V.  Dixon,  7  Ellis  ft  B.  903.  of  the  note,  althoagh  it  was  not  cancelled. 

See  also  Leake  v.  Yoang,  9  Ellis  ft  B.  S99.  Peck  v.  DavU,  19  Pick.  490. 

(d)  Tbns,  where  upon  the  indorsement         (p)  Thns  in  Vedder  c,  Vedder.  I  Denio. 

of  a  note  it  waa  agreed  by  parol  between  397,  A  and  B  having  mntnal   canaes  of 

the  iodoraer  and  the  indorsee,  that  if  the  action  in  tort  against  each  other,  had  an 

former  wonid  execute  to  the  latter  a  deed  interview  to  adjust  the  demands  of  B ; 

tor  %  tract  of  land,  the  latter  woulil  ntrilie  and  for  the  satieisction  of  sach  demand*, 

'  ont  the   indorsement  and  release  the  in-  A  paid  him  a  sniu  of  money  and  took  bii 
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to  make  this  effectual  ss  to  mutual  snits,  the  mutoal  release 
should  be  under  seal. 

Xor  is  it  necessary,  as  we  have  seen,  that  the  accord  and  satis- 
faction should  go  so  far  au  to  extinguish  the  original  claim.  If 
there  be  a  new  agreement,  resting  on  sufficient  consideration,  and 
otherwise  valid,  to  suspend  a  previous  claim  or  cause  of  action, 
until  the  doing  of  a  certain  thing,  or  the  happening  of  a  speciGed 
event,  an  action  cannot  be  maintained  on  that  claim  in  the  mean 
timu.  But  such  agreement  to  suspend  or  delay  will  not  be 
inferred  from  the  mere  giving  of  collateral  security,  with  power 
to  sell  the  same  at  a  certain  time  if  the  debt  be  not  previously 
paid.  (2) 

To  show  that  the  accord  and  satisfaction  were  simultaneous, 
and  consisted  of  the  delivery  of  a  certain  thing,  it  must  be 
proved,  not  only  that  the  thing  was  delivered,  but  that  it  was 
\  received  in  satisfaction,  (r)  This  delivery  need  not  have  been 
voluntary,  or  intended  by  way  of  satisfaction.  But  if  the  prop- 
erty of  the  debtor  come  lawfully  into  possession  of  the  creditor, 
and  they  then  agree  that  it  may  he  retained  by  him,  and 
shall  be  in  satisfaction  '  of  the  debt,  this  would  be  r«-  •  686 
garded  as  a  good  accord  and  satisfaction,  (s) 

rereipt ;  but  B  inriBted,  m  a  coaditlon  to  be  an  act  of  the  wilL    Hardmui  f.  Bell- 

mch  adjastmenc,  thiit  A  thonld  execute  house,  9  M.  &  W.  600;  Brenner  c.  Herr, 

to  bim  A  receipt  in  "  fnll  of  all  dpmands  "  S  Pa.  106.     So  whether  a  note  or  hond  ia 

on  bii  part,  to  which  A  coiuwDted,  nnd  accepted    iu  aatiefaction  of   an   original 

inch   receipt   wax   giTen,  nothing   being  claim,  or  onlv  M  coUalenU  wcDrity.  ia  for 

■aid  respecliDg  the  particnlai  denuuid  ol  the  jnty.      ^ne  c.  Miller,  16  Pa.  -150; 

A.     IJiJd,  notwithBtanding,  that  it  wm  a  Ham  c.  Kiehl,  38  Pa.  147. 

good  accord  and  ■aciafaccion  of  A'b  rania  (i)  Thnx,  in  Jooea  r.  Sawkins,  5  C.  B. 

of  action  sgainM  B,    So,  in  Fuater  b.  Tmll,  14S,  in  an  action  of  debt  for  nae  and  occn- 

IS  JohDH.  4Sfl,  it  waa  held,  that  an  agree-  pation  of  certain  rooms  and  apartment*  of 

ment  bj  two,  baring  each  an  action  for  the  plaintiff,  the  defenilant  pleaded :  Int. 

false  imprisaanieDt  pending  against  the  That  tbe  plaintiff  dnriug  the  demise,  and 

other,  to  discontiaae  their  respective  ac-  before  the  commencemeat  of  tbe  nait,  took 

tiom,  and  an  actual  disconttBuance  accord-  the  defendant's  goods  aa  a  digtrcKS,  thej 

inglj,  are  >  good  accord  and  satisfaction,  being  of  safficient  value  to  Hatieiy  the  rent 

So,  an  agreement  to  refer  mntnal  canses  and  costs  of  the  distress,  &c. ;  that  the 

of  Action  to  arbiuattoD,  and  a  performance  plainliO  never  sold  the  goods  but  retained 

of  the  agreement,  it  a  good  accord  and  them  ootil  just  before  the  commencemeiie 

MtisfactioD   in   respect  of  anch  canses  of  of  the  suit,  vbea  he,  with  the  assent  of  the 

action.     Williams  r.  Tbe   London  Cora-  defendant   received    and  accepted   them, 

mercial  Encbange  Co.  10  Excli.  569,  £9  and  stUl  tetaiaed  them  in  satisfaction.  &c 

Eur.  L.  &  Eq.  429.  S.  That  after  the  accmingof  tbe  cansei  of 

{g}  Emea  r.  Widdowson,  4  C.   &  F.  action,  and  before  ibe  comraencemeat  of 

Ifil.  the  suit,  the  plaintiff  wtongfollv  xeiied  the 

(r)  Maie  v.  Hitler,  I  Wash.  C.  C,  338 ;  defendant's  goods,  being  of  value   mor« 

Blunl  p.  Patterson,  3  Blackf.  354;  Hall  than  safflcient  to  satisfy  the  causes  of  ac- 

V.  Flockton,  16  Q.  B.  439,  4   Eug.  L.  &  tion,  and  retained  them  for  an  unt^aaon- 

Eo.  IBS;  State  Bonk  u,  Littlejohn,  1  Dev.  able   time,   namely,   4c.,   and   converted 

t  Bat.  S65,    And  it  is  eatirelj  a  question  them ;  that  it  was,  before  tbe  commence- 

for  the  jurj,  whether  there  was  an  accept-  ment    of  the  snii.   agreed    between   the 

auce.      Everj  receipt  is  not  an  acceptance,  plaintiff  and  the  defendant,  that,  for  the 

To  coutitote  an  accaplanca  there  mnM  termination  of  disputes  between  them  con- 
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The  accord  and  satisfaction  must  be  advantageous  to  the  oredi- 

tor.(t)     He  must  receive  from  it  a  dietinct  benefit  which 

•687    •otherwise  he  would  not  have  had.(u)    Thus,  to  an  action 

tor  wrongfully  taking  cattle,  it  is  no  plea  that  it  was  agreed 

cemiog  the  caiues  of  action  in  the  dedora-  AdsiDB  a.  Tapling.  4  Hod.  88 ;  Worthinz- 

tioD,  and  claimB  made  by  the  detendoDt  ton  v.  Wielej,  3  Bidk-  N.  C.  454 ;  Smith 

in  lespect  to  the  seizure  and  couvenioD,  v.  Bartbuioniew,  1   Met.  276 ;  Mitchell  v. 

such  demands  aud  riehts  of  mtion  shiiuld.  Crogg,  10  M.  &  W.  86T  ;  Greenwood  n. 

be  mutually  relioquiahed  ;    and  that  the  LidbeCter,  llPrice.  183;  UincUey  o- Akt, 

plaJntEff  ahonld  retuo  the  goods  as  a  Sual  27  Me.  363 ;   Uarde;  v.  Coe,  5  Gill,  189 ; 

settlement    iu  full    sBtixfac-tioa    aad  dis-  White  c.  Jordan.  37   Me.  370;    Eve   v. 

charge  of  the  aaid  caoses  of  action ;  and  Moaelej,  !   Strobh.  E03.    Bat  this  rnle 

that  the  plaintiff  accepted  and  received,  applies  only  when  the  claim  thna  aettled 


1  still  retained  the  uiid  goods  iu  sncti  is  a'i^uic/arerfand  ondiapnted  one.  Lonir- 
luJ  satisfaction  and  discharEe,  3.  That  ridge  d.  Dorville,  5  B.  &  Aid.  117;  Wit 
the  plaintifF  wrongfully  seiied  the  defend-    kioson  n.  Byers,  I  A.&E.  106;  Keyoolda 


.  „  ..  .0  the  valne  of  alt  the  moneys  c.  Pinhowe,  Cro.  Elii.  499;  Atlee  v.  Back- 
in  the  declaration  mentioned,  and  detained  honse,  3  M.  &  W.  651 ;  UcUaniels  i'. 
the  goods  for  an  unreasonable  time,  and  Idiphani,  31  Vt.  aS3;  Stockton  v.  Prey,  4 
converted  them,  and  wrungFally  disturhed  Gill,  406 ;  Palmenon  v.  Huxford,  4  Denio^ 
thedefeudant  in  the  peaceable  poMeuion  166;  Tuttle'.l'uttle,  13  Met.  SSI.  Works 
of  the  rooms  ;  that  the  plaiutiR  vras  deeir-  v.  Hersliey,  3&  fa.  340.  And  if  the  debtor 
ouD  of  regaining  possewion  of  the  rooms ;  give  his  neiiotiahle  note  for  part  of  an 
that  after  the  accrniug  of  the  cansea  of  nndispnted  debt,  and  thii  be  accepted  in 
action,  and  before  the  commencement  of  full  satiefaction,  the  right  to  sue  fur  the 
the  suit,  it  was  agreed  betioeeu  the  plain-  balance  is  gone.  See  unte,  p.  *619,  n.  (i). 
tiS  and  the  defendant,  that,  to  put  an  end  Ur  the  note  of  a  lAird  ptrton.  See  anu, 
to  disputes  in  respect  of  the  caosea  of  ac-  p.  *619,  n.  (a);  Booth  v.  Smith,  3  Wend, 
tiou  in  that  plea  mentioned,  and  other  66.  In  Bnca  v.  Bruce,  4  Dana.  030,  the 
alle^d  causes  of  action  on  the  part  of  the  defendant  pleaded  that  the  plaintiff  liad 
defendant,  they  shonld  mutnally  relin-  agreed  to  accept  the  promise  of  a  third 
quiih  their  claims;  that  the  plaintiff  person,  in  full  mtiafactioo  of  the  note 
should  retain  the  goods  in  fall  satiafac-  aued  on.  The  only  evidence  in  support 
tion  and  discharge  □[  his  claim,  and  ttuit  of  the  plea  was  an  indonement  aigned  hy 
the  defend Hut  should  relinquish  her  right  the  third  party,  and  in  these  words:  "1 
to  and  give  ap  possessiDn  of  the  rooms,  am  to  pay  the  within  note ;  "  and  a  credit 
and  shonld  be  disctiarged  by  plaintiff  from  ai  the  same  date,  still  legible,  thoaffh 
all  claims;  and  that  the  detendant  accord-  lines  had  been  drawn  through  it,  for 
ingly  relinqoished  her  claims  to,  and  gave  a  snm  paid  by  the  third  party.  Htld, 
np  jjoiuessiiiD  during  the  tenancy,  ana  the  Chat  this  was  no  evidence  of  an  accoid 
plaintiff  r<»ained,  and  still  retained  poe-  and  satisfaction  of  the  note  which  i«- 
session  of,  the  rooms,  and  retained  the  mained  in  tlie  plaintifTs  poasession.  So 
goods  so  seized,  in  siitisfaction  and  dis-  if  the  creditor  derivee  any  benefit  frum 
charge  oF  the  causes  of  action.  Hetd,  the  part  payment  to  which  he  was  not 
that  the  pleas  were  good  pleas  of  accord  entitled,  and  he  accepts  this  additional 
and  satisfaction.  Heid,aiBo,  that  the  rep-  benefit,  together  with  the  part  payment 
licatioiia  —  which  in  substance  alleged  as  a  fnll  satisfaction,  this  is  a  good  dis- 
that  the  plaintiff  did  not  seiie  or  detain  charge  of  his  whole  claim,  llouKlan  r. 
anT  goods  of  the  defendant  .of  sufficient  White,  3  Barb.  Ch.  631 ;  Hinckley  v. 
value  to  satisfy  the  rents  and  costs,  or  of  Arey,  37  Me.  363.  Ax  if  part  is  pud 
valne  itnfllcient  for  a  full  satisfaction  and  and  received  in  full  satisfaction  before 
discharge  of  the  causes  of  action  —  were  the  whole  is  dne.  Brooks  n.  White,  3 
bad,  as  raising  an  immaterial  issue.  Met.  333;  Goodnow  t>.  Smith,  13  Pick. 
(0  Thus,  It  is  settled  that  a  mere  re-  414 ;  Smith  u.  Brown,  3  Hawks,  580.  And 
ceipt  by  a  creditor  of  part  of  his  debt  if  the  creditor  receives  any  specific  pnip. 
than  dne,  is  not  a  cood  clefence  by  way  erty,  either  from  the  debtor  or  a  third 
of  accord  and  satisiHciion.  to  an  action  peiion.  in  full  satisfaction,  tliis  is  a 
for  the  remainder,  altliough  the  creditor  good  discharge  whatever  be  the  value  of 
agreed  to  receive  it  in  full  satisfaction,  the  thing  thus  received,  there  being  no 
Se«aii«,pp.«619,"620,anrf  notes.  Also  fraud.  Reed  ».  Bartlett,  19  Pick,  !73i 
note.  Vol.  i.,  p.  •437.  And  see  further  War-  Blinn  r.  Chester,  6  Day,  36a  And  see 
ren  v.  Skinuer,  20  Conn.  559,  an  excel-  on«,  p.  •6!fl,  n.  (i). 
lent  case;  l>snie]s  v.  Hatch,  1  N.  J,  391 ;  (u)  See  pteeeding  not*. 
804 
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that  plaintiff  might  hwre  them  again ;  for  this  the  law  would 
have  given  him;  and  the  return  of  the  cattle  is  not  a  satis- 
faction for  the  injury  caused  by  the  detention  of  the[n.(v)  But 
although  it  has  been  held,  that  the  tiling  given  in  satisfaction 
must  have  a  distinct  value  at  taw,  and  therefore  the  release  of 
equities  of  redemption  could  not  be  a  satisfaction  for  want  of 
such  value,  (w)  it  cannot  be  doubted,  that  if  the  satisfaction  be 
actual,  and  have  a  real  value  in  fact,  either  at  law  or  in  equity, 
it  would  be  held  sufhcient 

It  is  held  that  a  creditor  who  agrees  to  receive  a  less  sam  \ 
in  full  satisfaction  for  a  greater  debt,  and  who  receives  this  sum  \ 
and  gives  a  receipt  in  full,  may  yet  sae  for  the  balance  of  his  | 
debt(ww)  But  if  the  promise  to  give  a  smaller  sum  is  accom-  I 
pauied  by  additi^Bal^aecurity,  hRre  is  a  consideration  which 
makes  valid  the  promise  to  accept  this  snm  in  full.(wx)  And  so  I 
would  any  other  consideration  for  the  payment. 

We  have  seen  that  a  promise,  without  execution,  is  no  satis- 
faction, unless  it  has  this  effect  by  express  agreement  And  on 
the  same  principle,  if  the  promise  be  executed  literally,  or  in 
form,  but  is  rendered  inoperative  or  worthless  to  the  creditor  by 
the  debtor's  act  or  omission,  this  has  no  effect  as  an  accord  and 
satisfaction,  (z) 

*If  the  accord  and  satisfaction  be  made  by  a  third    *688 
party,  and  is  accepted  as  satisfaction,  it  would  seem  to  be 
Buf&cient,  if  the  actual  debtor  consent  to  look  upon  it  as  such.(^) 

(v)  Keeler  p.  NmI,  3  WMts,  434.    A  of    the    anean;     that    tbe    defeuduit 

)des  of  accord,  &c,  niiut  show  that  the  pleailed  in  bu  of   that  accion  the  noo- 

Kiatiff    leceiTed    eomethiDg     valuahle.  enrolment   of   the    memorial,    aod    that 

vIb  d,  NoakB,  3  J.  J.  Marxh.  4S7 ;  Logan  thereupon  the  plaintiff  elected  and  agreed 

V.  Austin,  I  Stew.  47S.  that  the  indenture   shnuld   be  null  and 

(v)  Freaton  b,  ChriitmaB,  3  Wtla.  66.  vuid,  as  pleaded  by  tbe   defendant,  and 

iunc)  U^mnan  e.  Haniman,  13  Gray.  diBcontioned  the  action.    Held,   a   good 

S41 ;  Bnuge  v.  Koop,  S  liob.  1.    Bat  see  answer  to  the  plea,  inasmnch  m  it  showed 

Fepper  tr.  Aiken,  2  Bnsh.  351.  thu  the  accord  and  satiabctiun  thereby 

(ua)  Keeler  v.   Salisbntj,  33    N.  T.  set  up,  had  been  rendered  nu^^Corj  and 

MS.    Sm  atilt,  u.  (t).  nnarailinK  by  the  act  of  tbe  defendaoC 

{x)  Thus,  in  Tamer  e.  Browne,  3  C.  himself.     I^K>n  the  same  principle  it  was 

B.  157,  In  debt  for  tnooej  had  and  re-  held  in  Hall  v.  Smallwuod,  PeaKe's  Add. 

eeived,  &c.,  the  defendant  pleaded,  that  Cas.  13,  that  if  a  bill  of  sale  of  goods  ia 

after  the  accruine  of  the  debts  and  causes  eiTsn  in  satisfactlou  of  a  bond  debt,  and 

of  acUon,  the  defeadant  executed  a  deed,  it  is  afierwards  diecovered  that  tbe  obli- 

•ecoriag  to  [he  plaintiff  ac«itain  Bonnity;  gor  bad  previonaly  committed   an  act  of 

aod  that  the  plaintiff  then  accepted  and  bankruptcy,  tbe  obligee  may  abandon  the 

received  the  same  of  and  from  the  defen-  bill  of   sale  and  sue  out  a  commLHion 

dent  in   full  iiatisfaction   and   discharge  against  tbe  obligor ;   and  a  co-obligor  can- 

of  all  the  iaid  several  debts  and  causes  not  plead  the  bill  of  sale  as  an  accord 

of  action.    The  plaintiff  replied,  that  nu  and  satisfaction,  in  an  action  agunst  him 

memorial  of  the  annuity  deed  was  en-  on  the  bond.  Coles  c.  Sotilsby,  SI  Cal.  47. 
lolled  pnrsnant  to  the  statute;   that  the         (v)   Bootb    d.    Smith,   3    Wend.    66, 

annuity    being   in   arrear,   tbe    plaintiS  Webster  v.   Wyser,   1    Slew.   184.      Se* 

btooghC  an  acti<Hi  to  recover  the  amonnt  chapter  on  uoTation. 
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At  least  tbia  must  be  the  case  where  the  debtor  and  the  stran- 
ger are  principal  and  agent,  or  the  transaotioa  is  such  that  the 
debtor  may  make  it  the  act  of  the  etraoger  as  his  agent,  by  his 
subsequent  adoption  and  ratification. 

An  accord  and  satisfaction  made  be/ore  breach  oF  coveDant  is 
not  a  bar  to  an  action  for  a  subsequent  breach.  (2)^ 


OF  ABBITRAHENT  AND  AWAItD. 

Somewhat  aaalogoua  to  the  defence  of  accord  and  satisfaction, 
is  that  of  arbitrament  and  award.  By  bhe  first  the  parties  have 
agreed  as  to  what  sjiall  be  done  by  one  to  satisfy  the  claim  of  the 
other.  By  the  second  tbay  have  agreed  to  submit  this  question 
to  third  persons. (a)' 

This  agreement  may  be  made  by  the  parties  directly,  or  through 
their  agency  i'  and  the  authority  to  make  this  agreement  may  be 

(i)  Aod  it  m  immaterial  nhethei  the  traet,  —  acoQtract  to  refer  the  subject  in 

coTBDADt  ii  to  pay  at  a  time  ceitain,  or  djipnte  to  others,  uid  to   be  boDod  by 

opoD  a  contingency.    Healey  d,  Spence,  S  their  award.    And  tbe  submissiun  itself 

Exch.  66B,  20  Eng.  L.  &  Ek|.  476 ;   Mayor  implies  an  agreement  to  abide  the  result, 

of  Berwick  e.  Usirald,  1  Ellis  &  B.  fi9S.  16  alttioDgh  uo  suuh  af^reement  be  txpnued. 

Ellg.  L,  &  Eq.  336 ;   Snow  v.  Franklin,  .Stewart  v.  Cai>s,  16  Vt.  663 ;   Valentine  v. 

1  Lutw.  35B  ;   Alden  v.  Blague,  Cn>.  Jac.  Valentine.  3  Barb.  Ch.  430.    And  a  sob- 

93;    Neal  v.  Sheffield,  id.  3H;   Kaye  n.  mission   is  Talid   and   binding,  althuogk 

Waghonie,  1  Taant.  423 ;  Smith  v.  Bruwa,  there  is  no  agreement  that  judcment  may 

3    Hawka,   580;    Harper  n.  Hampton,   1  be  entered   on   the   award.      Howard    v. 

Harris  &  J.  6T3  Sexton,  4  Const  157. 

(a)  The  submission  is,  in  fact,  •  con- 

^  This  was  because  an  obligation  under  seal  conld  only  be  dissolved  by  an  instmment 
of  equal  dignity.  The  distinciion  was  taken  between  an  accord  and  patiBfacttou  of  the 
bond  Itself,  which  was  held  invalid,  and  an  nccard  and  satisfaction  of  damages  for  abreach 
of  the  bond  or  covenant,  which  was  instaiiied.  Blake's  Case,  6  Coke,  45  b.  How  far  this 
rale  or  distinction  would  be  accepted  at  the  present  day  may  be  doubtful.  In  Steeds  a. 
Steeds,  2S  Q.  B.  D.  537,  533,  W,U>.  J.,  aud  :  ''It  is  clear  that  at  law  accord  and  satisfac- 
tion o(  a  debt  due  upon  a  bond  ia  no  hat  to  the  action.  This  is,  however,  purely  the 
resolt  of  a  techoicatity  absolutely  devoid  of  any  particle  of  merits  or  jiutice,  vii., 
that  a  contract  under  seal  cannot  be  got  rid  of  e:icept  by  performance  or  by  a  con- 
tract aluo  under  seal."  And  held  that  in  equity  deUvery  and  acceptance  of  goods 
woold  operate  as  a  Batisfactioa  of  a  bond  for  the  payment  of  a  sum  of  money.  And 
where  eiitiitable  defences  are  allowed  in  an  action  at  law,  at  least,  snch  a  satisfaction 
should  be  held  a  good  defence.     See  Savage  v.  Blanchud,  148   Mass.  34S,  and  case* 

*  The  reference  to  an  arbitrator  of  the  sobjec 
his  award  to  be  the  basis  of  a  final  decree,  ib  ^  n 
remedy  at  law.    Strong  p.  Willey,  104  U.  S.  612.  — K, 

'  It  may  be  bv  pan?  agreement.  Kellej  d  Adams,  ISO  Ind.  340;  Cady  v.  Walker, 
63  Mich.  157.      Statutory  methods  of  arbitration  are  often  provided,  bnt  nnleu  ex- 

Srewly  so  stated,  a  snhmission  according  to  the  rules  of  tlie  common  law  in  also  valid. 
ellev  u.  Adams,  anpm,-  Giles,  &c.  Printing  Co.  d.  Recamier  Mfg.  Co.  14  Daly,  473; 
HcCail  a.  McCall,  15  Southeastern  Hep.  34B  (S.  C.  18»5J. 
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expT«sa  or  implied.  The  authority  of  an  agent  to  submit  the 
claims  of  hia  principal  to  arbitration  has  been  much  conaid- 
ered.  No  general  authority  to  collect  claims,  or  even  to 
*  compromise  them,  carries  with  it  the  power  to  submit  *  689 
them  to  arbitration,  (&)  unleas  the  power  arises  from  a  gen- 
eral usage,  or  is  given  by  a  rule  of  court  (c)  But  an  attorney- 
at-law  haa  this  power  by  his  office,((2)  limited,  as  some  courts 
hold,  to  claims  already  put  in  suit  (e)  No  officer  of  the  United 
States  has  authority,  by  virtue  of  his  office,  to  enter  into  a  sub- 
mission on  their  behalf,  which  shall  be  binding  on  them.(/) 

A  submission,  if  it  be  not  binding  on  both  parties,  is  void; 
and  therefore  it  is  so,  if  it  binds  either  to  do  that  which  he  has 
no  legal  power  to  do.  {£) 

The  first  essential  of  an  award,  without  which  it  has  no  force 
whatever,  is,  that  it  be  conformable  to  the  terms  of  the  submis- 
aion.(^)  The  authority  given  to  the  arbitrators  should  not  be 
exceeded,  and  the  precise  queatiou  submitted  to  them,  and 
neither  more  nor  less,  should  be  answered.  Neither  can  the 
award  affect  strangers ;  and  if  one  part  of  it  is  that  a  stranger 
ahall  do  some  act,  it  is  not  only  of  no  force  as  to  the  stranger, 
but  of  no  force  as  to  the  parties,  if  thia  unauthorized  part  of  the 
award  cannot  be  severed  from  the  rest  {h)  But  if  both  the  parties 

I.  SvBDti,  wn  Bhoald  joia  in  a  convejance,  is  luralii]. 

Com.  Dig.  Arbit.  (£.  1):  FiM  v.  Wordal, 

Uu.396i  Godb.   les,   Keilivey,43  a,  fJ.  10.    And 

_    . .  iee  Bnuil  d.  Itham,  1  E.  D.  Smith,  437. 

M)'Filmer  v.   Delber,  3  Taant.  486;  So,  Chat  an  actioa  bv  one  party  and  hit 

Vibon  D.  YuaaK,  9  Bart,  101  ;    Holker  r.  wifr,  ax^oiit  tbe  other  partv  ahoald  tie 

Parker,  7  Cnuic1i,43S;   Talbot  c.  M'Gee,  ducontinued    Com.  Dig.  Arbit.  (D.  4) ; 

4  T.  B.  Man.  377.     Sea  also  chapter  on  that  the  itrvoKl  of  one  piirtf  sboald  pay  a 

attornem  certain  anm:  Dudley  v.  Mallerv.  cited  in 

(e)  Jeakini  n.  Gilieipie,  10  Smeda*  &  Korwich  e.  Norwi<^h,  3  Leon.  63;  or  au 

H.  31 ;   ScarbArongh  n.  Reynolda,  IS  Ala.  award  that  one  party  Bbonld  ^foine  bonnd 

KS.  with  Muretia  for  tbs  performance  of  aoy 

(/)  United  State*  n  Ames,  1  Woodb.  particular  act :   Oldfleld    t>.   Wilmen,   I 

&  H.  7S.  I^n.  140;  Coke  d.  Whorwciod.  2  Lev.  6; 

(jf )  Ye«in»os  d.  Yeamani,  99  Hau.  that  the  party  and  one  iclio  had  htcomt 

585.  aurety  in  the  lahmisBiun  bund,  should  pay 

ig)  I  RolL  Abr.  tit.  Arbitrament  (E) ;  tbe  Bum  awarded :  Kiubards  v.  Brocken- 

Hyde  c.  Petit,  1  Ch.  Can.  IBS;  Salomon!  brongh,   1    Rand.   449.      And   an  award 

B.    M'Kinatry,    IS   Johni.    37.     Neither  af^njit  one  company  will  not  bind  another 

arbitrators    nor    conrti    can    enbatitnte  company,  coneistiag  ib  part  of  the  iame 

another  agreement  for  the  one  actuallv-  persooB.     Kratzer    d.    L^on,   S   Pa.   374. 

made  by  the  parties.    Howard  v.  Edgell,  fltrangere  to  the  enbmiMion  may  in  some 

17  V(.  9.  inntances  be  bound  br  uleatly  acqnieacine 

(A)  1  Roll.  Abr.  tit.  Arbitrament  (E),  in    an    award.     Gnrett    i>    Kiuhmond,  7 

An  award  directing  a  <nu  fain  action  to  l:Jimonii,  1.     And  see  Hnmphr^'i  r.  Gard 

cease,  ia  therefore  bad.   Philipa  b.  Knight-  ner.  1 1  Johna.  61 ;  Downs  d.  Cooper,  S  Q. 

ley,  3   Stra.  903.    So  an  award  that  a  B.  356.     An  award  that  one  party  ihall 

stranger  to  the  snbminion  ihonld  give  cause  a  Btran^er  to  do  a  certain  act,  aa  to 

bond  aa  a  eecarity,  for  the  performance  of  deliver  poBseaeionof  land,  iivoid.    Martiu 

the  award ;  or  tnat  one  party's  wile  and  r.  WiUiamB,  13  Johns.  S64.    Or  that  ooa 
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to  tbe  submission  are  bouod  to  pay  a  certain  debt  to  a  straoger, 

an  award  that  one  of  them  should  pay  is  valid  as  to  them,  {hh) 

Nor  can  it  require  that  one  of  the  parties  should  make  a 

*  690    payment  or  do  any  similar  act  to  a  stranger,  (i)    *  But  if 

the  strainer  is  mentioned  in  an  award  only  as  agent  of  one 
of  the  parties,  which  he  actually  is,  or  as  trustee,  ur  as  in  any 
way  paying  for,  or  receiving  for  one  of  the  parties,  this  does 
not  invalidate  the  award.  (^')  And  in  favor  of  awards,  it  has 
been  said  that  this  will  be  supposed,  where  the  contrary  is  not 
indicated,  (k) 

If  the  award  embrace  matters  not  included  in  the  submission 
it  ia  fatal,  (f) '  Thus  if  a  question  of  title  be  submitted,  the  arbi- 
trators cannot  award  a  purchase  and  sale  of  the  property.(/0  '^Qt 

partj  sboiild  erect  m  itile  and  bridge  on  ■ward.    And  KB  fn  re  Macltar,  9  A.  ft 

the  premises  of  a  Mnuiger.    Tnmer  v.  E.  396  ;  Snouk  v.  Helljer,  3  Chitty,  49. 
SwnioBOD,  I  M.  &  W.  &T2.    Bat  an  award  (/)  Brown  e.  Savage,  Cao.  tem.  Finth, 

directinj;  one  portf  and  other)  to  convej  48S ;  Warren  v.  Greon,    id.    141 ;  LTDch 

c«naiti  premiwB  to  the  ucher,  or  thai  he  v.  Clemence,    1   Latw,   5TI  ;    Watere  n. 

ftlone  ahonld  pay  a  ceitsia  sum  io  mans;,  Bridge.  Cro.  Jac.  639  :  HiH  v.  Tborn,  S 

is  not  invalid  at  to  Che  last  part.    Thorn-  Mod.  309 ;  Doyley  c.  Burton,  Ld.  Kajin. 

ton  c.  Canon,  7  Cranch,  59B.    And  the  533 ;  Bunnwr  ".  Liddell,  1  Brod.  &  B.  BO ; 

award  will  be  binding  if  that  which  relates  Culver  v.  Ashley,   17   Pick.  9S.     In  this 

to  a  third  party  is  separablB,     Sears  v.  last  case  all  demands  between  the  partieii 

Vincent,  8  Allen,  SOT,  were  submitted  to  arbitratitm,  and   the 

(hh)  Lamphire  ".  Cowan,  39  Tt.  430.  arbitmton  were  antborized,  in  case  tbej 

(0  Breton  v.   Prat,  Cro.  Elii.  7&S;  1  ihoald  find  the  plaintifF  indebted  to  the 

Roll.   Abr.   tit.   Arbitrament  {Bl,  pi.  7;  defendant,  to  estimate  the  vatoe  of  cer- 

Adams  V.   Stnthaol,   !   Lev,   33S ;   la  re  M^n  chattels  of   the   plaintift,   and  the 

Lainf 'nd  Todd,  13  C.  B.  S76,  34  Sag.  defeadaot  was  to  lake  them  in  part  par- 

L.  &  &).  349,  ment.    The  arbitraton  fonnd   the  phin- 

( )')  Com.  Dl^.  Arh.  (E.  7) ;  Dndlev  f.  tiff  indebted  to  a   le«  amonnt  than  the 

Hallery,  cited  in  Norwich  v.  Norwich,  3  Talne  of  the  chattels ;     bnt    ioMead    of 

Leon.  68;  Bird  '/,  Bird,  Salk,  74;  Bedam  appraising  so  much  only  of  the  chatteh 

K.  Clerkson.   Ld.   Kaym.   133;  Snook  e.  as  would   pay  the   debt,    they   awarded 

Kellver,  3  Chitty,  43;  Gale  e.  Mottram,  that  the  defendant  should  take  tbem  and 

W.  Knl.  1S7  ;  Lynch  D.  Clemence,  1  Latw.  pay  the  plaintiS  in   money  the  exceaa  of 

971 ;  Macon  a.  Cramp,  1  Call,  900;  luli.  their  valne  beyond    the   anioimt  of  the 

of  BoM^n  v.  Br«zer,  11  Mass.  447;  B»Tk-  debt.    Helii,    that    the    arbitratora    bad 

ect  1-,  TayloT,  1  Mod.  9,  S  Keb.  946 ;  Brad-  exceeded  their  anthority,   and  that  the 

ray  r.  CIvHtoa,  Cro.  Car.  941.  award  was  invalid.     See  aba  Shearer  r. 

(t)  Bird  D.  Bird,  1  Salt   74,     Bat  see  Handy,  32  Pick.  417 ;  In  re  WiUiams,  4 

Wood  c.  Adcock,  r  Exoh.  46S,  9  Kng.  L.  &  Denio,  194  ;  Tfirasher  d.  Haynw.  9  N.  H. 

Eq.  534,  that  Die  oniu  of  showing  that  a  439 ;  Piatt  v.  Hackeci,  6  Johns.  14. 

Kyment  to  Che  third  person   is  for  the  (U)  Robinson  u.  Moore,  17  N.  H.  479. 

befit  of  a  party  to  the  submission,  lies  See  also  Brown  e.  Evans,  6  Allen,  93S. 
on  the    party    seeking   to   enforce   the 

'  When  property  other  than  that  for  which  an  award  was  to  be  made,  wan  by  mis- 
take brought  before  the  arbitrator,  his  award  made  in  ignorance  of  Che  mistake  is  void. 
Cox  V.  Fay,  94  Vt,  446.  An  award  «f  referee*  that  the  defendant.  "  his  heirs  and 
assigns,"  shall  pay  a  certain  yearly  sum  as  dauia^  for  flowing  the  plaintiff's  land,  is 
Toid  as  in  excess  of  authority,  where  the  submiHion  conCains  no  reference  to  aesioiu. 
Littlefleld  c  Smith,  74  Me.  3H7.  As  to  what  is  included  in  a  reference  of  "  paTtneiship 
matters  and  accounts,"  see  Pulmorei'.  McGeorg^.  91|  Cal.  Gil ;  or  "  paitnnraliip  mat- 
ten."  Joplin  V.  Poatlethwaite,  61  L.  T.  Rep.  639.  See  also  Fowler  p.  Jackson,  86 
Oa.  337 :  Leslie  r.  LMlie,  34  Atlantic  Rep.  319,  {S.  J.  Eq.  1893.) 
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if  '  all  isaaea  in  the  case  '  are  referred,  the  arbitrator  need  not 
Teport  specifically  on  all,  as  it  is  enough  if  he  hears  all,  and 
reports  the  aum  finally  due.  (Im)  If,  however,  the  portion  of  the 
sward  which  exceeds  the  sabmission  can  be  separated  from  the 
rest  without  aflocting  the  merits  of  the  award,  it  may  be  rejected 
as  surplusage,  and  the  rest  will  stand ;  otherwise  the  whole 
is  void.(m)  If  *the  submisaion  specify  the  particulars  to  *6dl 
which  it  refers,  or  if,  after  general  words,  it  make  specific 
exceptions,  its  words  must  he  strictly  followed,  (n)  But  if  these 
words  are  very  general,  they  will  be  construed  liberally,  but  yet 
without  extending  them  beyond  their  fair  meaning,  (o)  On  the 
other  hand,  all  queations  submitted  must  be  decided,  anlesa  the 
submissioQ  provides  otherwise  ;(p)  and  either  party  may  object 

llm)  Hecken  e.  Fowler.  2  WbUks,  ISA.  (<i)  Beott  v.  BwneH,  T  Pa.  134. 

(m>  Ta>'lor   v.    I^icoUan,    1    Hen.    &  (o;)  Munro  d.  Alaire,  S  Cainea,  3S0,    A 

Mqh.  67  ;  Kichsrdi  b,  Brockenbroogh,  1  anbrniiwioa  ot  all  demandi  extendi  to  nkl 

Band.  449]  HcBride  v.  Hagin,  I  Wend,  aa  well  u  personal  property.     Byers  v. 

aS6  ;  riement  a.  Darf^n,  I  Greenl.  300;  Van  Deusen,  i  Wend.  S6S.    A  anbrnivion 

Philbrick  r.  Preble,  IS  Me.  Stb;  Banks  d.  of  "all  boainew  of  whateveT  kind  in  dit- 

AdamB,  33  id.  2&9;  Ljie  t>.   Rodgen,  S  pnte  between  the  partios,"  inctudeaaproe- 

Wheat.  394j  Wslkec   d.   Merrill,  13  Me.  ecntioD  [or  an  aaaanlt  and  batter;-,  pending. 

173;  Gordon  v.   Tacker,  s  Greenl.  S47 ;  Noble  d.  Peebles,  13  S.  ft  R.  319.    A  aab- 

Pope  D.  Brett,  3  Sauad.  S93,  and  note  1  ;  miieioD  of  "  all  canaea  of  action,"  incladea 

AddiaoD  D.  Gray,  3  Wllaon,  S93;  Cnim-  a  charve  of  f  rand  in  a  sale  of  certain  piop' 

well  n.  Owing«,  S  HanU  &  J,  10;  Uartin  ertj.    Ue  Lonfc  ".  Stanton,  9  Jobiia.  38. 

».  Wiiliama.  IS  Jolma.  804;  Cox  v.  Jaf;-  Bnt  a  tabaiwion  of   "all  muettled  ae- 

(mr,  S  Cowea.  638 ;  Gomea   r.   Gait.   S  connta "    doe«  nut  anthoriie    an    awanl 

W^id.   383,   9   Id.   649;  Brown  v.    War-  diTiding  all  the  peraonal  property  owned 

nock,  5  Daaa,  492.    For  it  ia  well  aettled,  in  cammon  b;  the  two  partiea,  and  that 

that  an  award  mir  be  good  in  part,  and  each  should  pay  one  half  the  debts  COD- 

bad  in  part.    Rixford  c.  Nye,  SO  Vt.  133  ;  tracted  by  either,  and  that  ana  ahould  pay 

Fox  ■>.  Hmith,  S  Wilson,  367 ;  Addison  v.  the  other  •S.'M.     Shearer  e.  Handy,  S3 

GiBT,  id.  393;  Leominster  v.   Fitchbnrg  Pick.  417.     Under  a  sabmiaaioD   of  all 

R.  K.  Co.  7  AUen,  38  ;  Oriffln  t>.  Hadiey,  demands,  proepectiie  damages  on  a  bond 

B  Jones.  L.  83 ;  Lynch  n.  Nngent,  BO  la.  of  indemnity  then  uatstanding,  may  be 

4SS;  Littlefleld    v.    WaterhcKua,    83    Me.  taken  into  conaidenttiuu.     Chen  hire  Bank 

907;LeslieD.  Leslie.  34  Atlantic  Rep.  319,  f.  Kobinson,  3  N.  II.  136.    lu  Thorean  d. 

(N.  J.  Eq.  1893;)  McCall  ".  MrC&U,   IB  Pallies,   ft   Allen,  351,  it  was  held,  that 

Sontheaatern  Kep.  .148,  (S.  C.  1893.)    The  onder  a  submission  of  an  aotion   to  an 

objection  that  the  award  does  not  follow  arbitrator,  witb  an  agreement  that  he  may 

tbe   anbmission    ia    one    that   may    be  paaa  opon  all  gutMlioni  of  coiu,  an  award 

waived  by-  the  parties,  and  their  promise  ftiiiDK  the  amonnt  of  costa   in  gross    is 

to  abide  by  it,  or  other  acqnieBcance.  may  prima/aeie  valid. 

render  it    valid.     M'Cullongh  v.  Mvera,  Ip)  Browne  c  Mererell.  Dyer,  SIS  b; 

Hardin,  197;  McDaniell  c  Bell,  3  Hayea,  Cockaon  n.  Ogle,  1  Lntw.  iM;  Freeman 

258;  Cnlver  v.   Ashley,    19    lick.  300;  u.  Baspoole,  S  BrowaL&O.309;  Bean  v. 

Prolhjngharar,  Haley,  SMaas.TO;  Caimea  Newbnrv.  1  Lev.  139;  Winter  r.  Honton, 

V.   Bleecker.   13   Johiia.    300.    And    the  3  J.  B.  Moore,  739 ;  Richards  d.  Drinker, 

pwty  in  whose  favor  an  award  ia  made,  1   Ualat.    307  ;    Jackson    b.  Ambler,   14 

ouinot  object  that  a   certain  particnlar  Johns.  96 ;   Wright  e,  Wright,  5  Cowsn, 

fomd  for  him  waa  not  antboriied  by  the  197.    If,  however,  after  the  making  of  the 

aabmiarion.    Galvin  d.  Tllompeon,  13  He.  anhmission,  some  portion  of  the  claims 

937.    A  fortiori,    third    persons   cannot  embraced  in  it  he  withdrawn  from   the 

impeach   an  award   becaose   it  does  not  conaideratian   of   the  arbitrators,  by  an 

follow  the  anbmissian,  if  the  parties  them-  agreement  of  the  parties,  and  an  award 

•elves  do  not  object.   Penniman  v.Fatchin,  be  pnbliEhed,witb  their  assent,  embracing 

6  Vt.  339.  only  tbe  remaining  claims,  anch  an  awaid 
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to  &B  award  that  it  omits  the  decision  of  some  question  submitted ; 
but  the  objection  is  invalid  if  it  be  shown  that  the  party  object- 
ing himself  withheld  that  question  from  the  arbitrators,  {q)  Nor 
is  it  necessary  that  the  award  embrace  all  the  topics  which  might 
be  considered  within  the  terms  of  a  general  suhmissioa.  It  is 
enough  if  it  pass  upon  those  questions  brought  before  the  arbi- 
trators, and  they  are  so  far  distinct  and  independent  that  the 
omission  of  others  leaves  no  uncertainty  in  the  award,  (t-) 

The  testimony  of  arbitrators  is  admisaible.to  show  whether 

*  692    a  certain  claim  was  included  in  their  award,  {rr)     *  If  the 

award  does  not  embrace  all  of  the  matters  within  the  sub- 
mission which  were  brought  to  the  notice  of  the  arbitrators  it  is 
altogether  void.  {$)  If  no  partiality  or  corruption  be  alleged,  and 
the  award  is  on  its  face  unobjectionable,  evidence  will  not  be 
received  to  show  that  a  claim  was  considered  which  afforded  no 
legal  ground  for  damages,  [ss) 

will  be  valid.      Vamey  v.   Biewstar,  14  finished  a  certain  dvelliiifr-hoiue  accord- 

N.  U.  49.     If  the  award  does  not,  [n  ternu,  iag  to  hia  coutract  with  B  ;  and  what,  if 

decide  all  the  matten  aabmitted,  yet  if  anyChiag,  remained  to  be  done  npon  the 

the  thine  awarded  necessarily  iaclades  all  huiiee  by  A  ;  and  how  mach.  it  anything, 

other  things  aiid  matterg  laentioiied  in  the  renKUned  to  be  paid  by  B  to  A  ;  and  what 

inbmission,  tbiH  ia  BUfBcieat.     Smith   d.  dama;^,  if  anv,  shonld  be  deducted  and 

Demarest,  3  Hatst-  195 ;  Sohier  b.  Kaate^  allowed  to  B  ^or  the  tailnre  of  A  to  per- 

brook,   9   ALlen,  311.      The  omitBiDn   of  form  the  tfreemeDt  to  build  the  boose, 

some  items  mimt  cleariv  appear.    M'Kina-  Snd.    To   deierniiDe    and    decide    whu 

try  B.  SolomoDi,  3  Johns.  ST,  13  id.  S7 ;  amount,  if  uiy,  remained  to  be  admiced 

Kleioe  r.  Catan,  a  Qallis.  61 ;  Kartban«  by  B  to  A  ;   and   what  remained  to  be 

r.Ferrer.  1  Pet.  SS3.    See  farther  Winter  done,  if  anvthing,  by  A,  npon  a  certaio 

V.  White,  S  J.  B.  Moore,  674, 1  Brod.  &  B.  other  dwelling-hunse,  to  finiBb  it,  conform- 

3G0  ;  Athelston   v.  Moon,  Comyns.  S4T  ;  ably  to  another  contract  between  him  and 

Harris  e.  Wilson.  I  Wend.  911;  Kilbam  B.    And   the   parties  agreed  to  do  and 

e.  Kilbarn,  13   M.  &  W.  671  ;  Steams  ti.  perform  to  each  other   whatever  might 

Cope,  109  ni  340;  BUcbwell  v.  GoM,  116  t>e  ordered  by  the  arbitrators  to  be  done 

Mass.  394.  by   them   reapectiTelv.       The    arbitralon 

M  Page  D.  Foster,  T  N.  H.  391.    And  awarded  that  B  Bhuold  pav  a  certain  som 

see  Siaith  i'.  Johasou.  IS  East,  213;  Met-  to  A,   in  fnlfllmenC  of  the  contrKct  for 

calf  f.  Ives, Cas.  temp.  Hard.  359.    Under  building  the  first-meationed   house;  and 

a  ttated  sabmission,  the  parties  cannot,  at  that  another  certain  sum  retnainad  to  be 

the  bearing  by  a  imral  agreement,  with-  advanced  by  B  to  A,  in  fulfilment  of  the 

draw  Que  item  embraced  in  the  submission,  contract  for  bntlding   the    other  hona& 

Howard  u.  Cooper,  1  llili,  44.  Held,  that  (he  arbitrators   had   not   de- 

(r)  McNear    m.   Bailey,   18    Me.   !S1 ;  cided  all  the  matters  submitted  to  them, 

Pinkertoa   v.  Caslon,  S'B.  &  Aid.   704;  and  that  their  award  wbb  therefore  bad. 

GarUnd   b.  Noble,  1  J.  B.   Moore,   187;  See  also /n  r«  Rider  and  Fisbet,  a  Bing. 

Biggs  B.  Hansel,  Ifl  C.  B.  563.    Arbitra-  H.  C.  874,  where,   in  a  dispute  npon  a 

tors  are  prMnmed  to  have  acted  npon  all  building   contract,    arbitrators    were    to 

iiiatt«is  submitted,  until  the  contrary  is  award  on  alleged  defects  in  the  building, 

shown.    Parsons  c  Aldrich,  6  N.  H.  964 ;  on  claims  for  extra  work,  and  deductions 

Emery  i>.  Hitchcock,  13  Wend,  156.    But  for  omissions ;  and  to  ascertain  what  bal- 

■Be  Kmg  V.  Bowen,  S  M.  &  W.  635.  snce,  it  any,  might  be  doe  to  the  bnilder. 

(rr)  Hale  b,  Huse,  10  Oniy,  99.  An  award,  ordering  a  gross  sum  to  be 

(a)  In  Houston  d.  Potlard,  9  Met.  164,  paid  to  the  builder  without  any  deciakin 

by  an  agreement  of  enhmission  to  aibi-  on  the  alleged  defects,  was  held  ill. 

tratioB,  Che  arbicraton  were  to  determine  («)  Rundale  b.  La  Fleor,  6  Allen,  48CL 
between  A  and  B :  1st,  whether  A  had 
810 


)vGoo<^lc 


Ca.   m.]  DEFENCES.  *692 

In  the  next  place  an  award  mast  be  certain;  that  is,  it  mast 
be  8o  expressed  that  no  reasonable  doubt  can  be  entertained  as 
to  the  meaning  of  the  arbitrators,  the  effect  of  the  award,  or 
the  rights  and  duties  of  the  parties  under  it.  {t)    For  the  very 

(1)  HawliiDB  D.  ColcloQgh,  1  Burr.  974;  S  Wheat.  394;  Stoiieli««er  r.  Fsrnir,  9 

SchDjlero.  VaE  Der  Veer,  2  CaineB,  135,  Jnr.  S03  ;  Kendal  u.  SjmondB,  Eirh.  ISSS, 

an  excellent  case  on  this  subject.     Aai  SO  Ene.  L.  &  Eq.  552 ;  Parker  v.  Eg^les- 

it  U  not  safficieut  merelv  chat  the  parties  ton,  5  Blockf.  I2S;  McDonald  d.  Bacun,  3 

ftnd   ttie  arbitraCorB  could  undergtaod   it.  Scam.  42S ;    Callahan  r.  M'Alexander,  1 

The  award  nliiiQld  b^  is  terms  bo  clear  Ala.  366 ;  Williaina  b.  Wilson.  9  Exch.  90 ; 

Mid  intelligible  that  even  one  who  reads  Alfred  b.  Kankakee,  &c.  H.  K.  Co.  92  III 

it  ma/  comprehend  it.    Uratz  e.  Grata,  4  609.     In  Lincoln  c.  Whittenton  Mills,  13 

Kftwle,  411.    A  few  instances  of  a  tatal  Met.  31,  aii  oral  aj^reeinent  was  made  bj 

Ducertaintjr  in   awards  are  giieu   below.  L.,  a  land-owner,  and  the  owners  of  mills, 

Thi»,  nn  award   directing  one  part;  to  who  flowed  hie  lands,  to  snbmit  to  refer- 

give  a  bond,  without  sajiuK  in  what  sum.  ees  the  qnestion,  what  damages  he  should 

Samon's  case,  9  Kep.  77.     And  see  Bacon  receive.     The  referees   made  a  written 

r.  Dnbarry,  I  Ld.  Kajrm.  Si6.    To  cive  award,  "that  the  Taunton   Manufactar- 

"  guod  security  "  fur  a  certain  sum  with-  ing  Company,  and  the  owners  of  mills  or 


ont  saying  what   security.      Jackson    v.  their  assigns,  s 

^_  ,.__  „  'oi,na.43;  Thir "'-■-  "-  ' 

;  Tippini 

l>upon  y.  Wildg ._ , 

Bamet  r,  Gilson,  3  S.  &  R.  340,     But  see  and  agreement,  that  if  said  company  ai 


Ds  Long,  9  Johns.  43 ;  Thinne  v.  Rigby,  sum  anuuallv,  "  so  long  as  said  company 
Cro.  Jac.  314;  Tipping  d.  Smith,  3  Stra.  and  othent  ievp  np  their  dam,  and  flow 
10S4;  I>uw)ni'.  WildgooBe,2  Bnlstr.  360;    as   heretofare  ;    with   the   nnderstaudinK 


Feck  V.  Wakely,  a  McCord,  S79,  where  others  shall  discontinue  their  dam. 
an  award  to  pre  "  sntHcieot  indemuity  "  said  I.,,  his  heirs  or  assigns,  shall  be  enti- 
wa*  A(/<J  not  uncertain,  these  words  being  tied  to  such  damages  as  it  appears  his 
cotratmed  to  mean,  the  defendant's  own  land  sustains  in  conseqnence  of  former 
personal  obligation.  So  to  convey  the  flowing,  until  they  arrive  at  their  piimi- 
right  of  one  pajty  to  aaid  fana,  where  tive  goodness."  The  words  "accepted 
DO  farm  had  been  mentioned:  Brown  r.  and  agreed  to"  were  written  on  the  award, 
HankersoD,  3  Coweo,  70;  or  that  one  and  signed  by  L.,  and  by"C.  R-byan- 
urtTshonldpay  £5,an(f  otjUrinia/flAinys;  thoriCy  of  the  flowers,"  and  L.  waa  paid 
nndston  II.  Yates,  March,  144;  eras  moch  for  several  years  the  amonnt  mentioned 
as  shonld  be  due  in  conscience,  Watson  in  the  awaitl ;  but  it  did  not  appear  bv 
«.  Watson,  Stvlea,  28;  or  as  much  as  whom  the  payment  was  made.  C.  K. 
certain  land  should  be  worth :  Titus  v.  was  not,  at  the  time  of  his  accepting  the 
Perkins,  Skinner,  24S ;  or  as  much  as  a  award,  the  agent  of  the  Taunton  Mann- 
qnarter  of  malt  should  be  worth :  Hnrst  facturing  Company,  nor  appointed  bj 
V.  Bambridge,  1  Roll.  Abr.  tit.  Arb.  (Q.)  them  for  that  purpose.  I'he  said  com- 
pi.  7  ;  that  one  party  should  give  up  a  ceN  pany  afterwards  ceased  to  do  bnaineas. 
tain  obligation,  dated  of  a  given  date,  but  and  their  mills  passed  to  other  owners, 
not  otherwise  identifying  it.  Sheppard  who  continned  to  flow  L.'s  lands,  but  re- 
D.  Sticeat,  3  Halst.  90.  And  see  McKeen  fused  to  pay  the  full  amount  of  damaj^es 
V.  Allen,  3  HuriBon,S06  ;  Bedam  ti.  Clerk-  awarded  by  ^^  referees,  and  offered  him 
•on  Ld.  Ravm.  134.  Or  to  give  up  "ten-  a  less  amount.  L,  refased  to  receive  the 
enti  books.  Cockson  v.  Ugle,  I  Lotw,  amonnt  so  offered,  and  filed  a  complaint, 
650.  Or  au  award  of  three-fourths  of  the  in  common  form,  under  the  Rev.  Stat. 
whole  land  purchased  of  0.  F.,  to  be  (aim  c  1 16,  praying  for  a  jory  to  estiniate  the 
off  tAt  u/iper  part  of  said  land.  Duncan  damages  caused  by  flowing  his  lands, 
u.  DoDcan,  1  Ired.  466.  Contra,  of  an  Held,  that  the  award  was  void,  because 
award  that  one  party  should  convey  to  it  was  neither  certain  nor  final;  that  if 
tbe  other  all  the  lands  he  held  br  a  cer-  the  award  had  been  valid,  it  would  not 
tain  deed  from  A.  Whitcomb  v.  Preston,  have  bonnd  the  respondents  on  the  facM 
13  Vt.  53.  See  other  instances  in  Chirk  of  the  case;  and  that  L,  was  entitled  to 
D.  Bart,  4  Cosh.  396  ;  Calvert  »,  Carter,  proceed  on  his  complaint.  And  Wilde,  J., 
6  Md.  139  ;  Thomas  a.  Holier,  3  Ohio,  said :  "  This  case  turns  on  the  question 
SM;  Waite  u.  Barry,  13  Wend.  377;  whether  the  award  of  arbitrators,  relied 
Young  n.  Reuben,  I  Dall.  119;  Haien  e.  on  in  the  defence,  is  valid  and  bindingon 
Addis,  3  Green,  333;  Hopcraft  t>.  Hick-  the  parties  to  the  preseot  suit.  An  award 
man,  3  Simons  &  S.  130  ;  Walsh  n.  Gill-  is  in  the  nature  of  a  judgment,  and,  to  be 
mor,  S  Harris  &  J.  383 ;  Lyle  e.  Kodgers,  valid,  most  be  certain  and  decisive  as  to 
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*  693    *  purpose  of  the  submisBioc,  and  the  end  fur  which,  the 

law   favors    arbitration,    is   the    final   aettlement  of    all 

*  694    questions  and  dispates ;   *  and  this  is  iaconsistent  with 

QDcertainty.  But  this  certainty  is  not  rsquired  to  an 
nnreasonable  or  impracticabla  degree ;  it  should  be  a  certainty  to 
a  common  intent ;  and  the  nature  of  the  subject  should  be  con- 
sidered ;  and  if  that  which  is  left  uncertain  by  the  words  of  the 
award  can  be  made  perfectly  certain  by  a  reference  to  a  standard 
which  the  award  presents,  this  is  sufficient  (u)  An  award  may 
be  in  the  alternative.  (t>)     If  it  be  that  one  party  shall  pay  the 


the  matter  BDbmitted,  to  that  it  aluU  DOt  defeodAot  iraa  mtitled  t 
be  a  caue  of  a  new  coDtroveny.  Samon'i  weir  tothe  depth  of  fonrteen  iuchei,  •ad 
caae,  5  Kep.  77 ;  Bac.  Abr.  ArbitismeDt  no  man ;  ud  added  that  he  had  caoaed 
and  Award,  E.  3.  ADdalthoDghaoawaid  marks  to  be  placed,  which  macks  pointed 
may  be  good  in  part,  and  in  part  void,  oat  the  depth  the  defendant  wai  to  keep 
yet  thin  cole  applies  only  to  awards  in  hia  weic,  and  that  a  plan  annexed  to  the 
which  the  parts  of  tha  awud  ate  distinct  award  correctly  deSuad  and  deaeribed  the 
and  independent  of  each  other.  So  an  depth  of  the  weic  and  the  maiks.  'Udd, 
award  may  be  cooditional ;  bnt  if  the  that  the  award  iofficiently  pointed  out  the 
condition  ieails  to  a  new  contioveny,  the  depth  of  the  weir,  and  waa  anffldently 
kward  is  vuid.  Accocdiag  to  these  prin-  precise,  althouh  it  made  no  proriuan 
eiples,  we  are  of  opinion  that  the  award  for  the  case  of  floods,  or  for  reenlatiiw 
in  question  is  void,  as  Ixiag  Tagos  and  (he  depth  of  the  paddle  in  the  de&idant  s 
oDcertain,  and  not  final  as  to  the  matter  weir,  by  which  the  water  conld  be  let  (A. 
anbmilted  to  the  arbicraton.  The  award  And  tee  Fike  v.  Gaxe,  9  Fobibt,  461. 
ia  Hnfficienily  certain  m  to  the  acCital  pay-  (u)  That  certainty  to  a  common  in- 
ment  to  be'  made  by  the  ownen  of  the  tent  is  sufficient,  see  Wood  '.  Eacle,  9 
oic  dam  to  the  i^mplainant ;  but  Rawla,  U;  Bcowa  b.  Warnock,  9  Dana, 
ixpcesaly  on  the  nndentanding  and  4SS  ;  Case  r.  Ferris,  S  Hill,  79 ;  Doolittle 
■greemeDt,  that  if  the  Taunton  Haoufao-  r.  Ualcolm,  8  Leigh,  608  ;  Coxe  d.  Gent, 
tsring  Company  and  others  shall  discon-  1  McMallan,  90a ;  1  Roll.  Abr.  tit.  Acb. 
tinue  said  dam,  the  complainant,  his  heirs  (H.)  pi.  14 ;  Cargey  r.  Aitchewin,  9  B. 
and  assigns,  'shall  be  entitled  to  such  &  C.  170;  Doe  iT  Williams  n.  Richant 
damage  as  it  appears  his  lands  snstained  son,  B  Tannt.  697  ;  Cayma  a.  Watta,  3  D. 
in  coiiseanence  of  former  flowing,  until  &  K.  334;  Grier  v.  Grier.  1  DalL  173: 
they  shall  arrive  at  their  primitive  good-  Kingsioa  o.  Kincaid.  1  Wash.  C.  C.  448, 
nass.'  It  is  clear,  we  think,  by  the  part  Thus  an  award  to  pay  the  "  taxable  cost  " 
of  the  award,  that  it  is  not  final  and  csr-  i«  snfflcientlv  certain.  Nichols  s.  Rens- 
tain  betvreen  the  parties;  but  that  the  selaer  Mnt.  Ina.  Co.  11  Wend.  1 29  ;  Macon 
matter  submitted  is  left  open  to  a  fntni«  o.  Cramp,  1  Call,  S7S  ;  Brown  e.  Warnock. 
controversy  on  the  contingency  of  the  6  Dana,  493.  So  to  pay  a  certtun  sum  iu 
disco aCiooance  of  the  dam."  See  alio  90  days,  and  intereet  Skeels  b,  Chicker- 
Fletcher  v.  Webster,  9  Allen,  966,  where  iug,  7  Met.  316.  See  Beale  c.  Beale,  Ciii. 
it  is  htlJ,  that  an  award  is  not  valid  which  Car.  383 ;  Pomis  d.  Hallum,  BaiDee.  166  ; 
provides  for  the  payment  by  one  of  the  Fox  v.  Smith,  1  Wilson,  S6I ;  Bigelow  v. 
parties  to  the  snbmisaioa  of  a  certain  Mavnard,  4  Cnsh.  317;  Pearson  v.  Arch- 
sum,  after  making  deductions  therefrom  hold,  11  M.  &  W.  477  ;  Bonrke  v.  Lloyd, 
of  sums  whicb  are  not  fixed  by  or  capa-  10  M.  &  W.  990;  England  v.  Davidaon,  9 
ble  of  being  ascertained  front  Iht  aicanl.  DowL  V.  C.  1093 ;  Ibrtin  e.  Barge,  4  A. 
Id  Johnsou  d.  Latham,  1  Ptac.  Rep,  348,  k  E.  973;  Pordy  v.  Dehtvan,  1  CaioM, 
4  Eng  L.  &  Cq,  203,  an  arbitrator  bad  to  304;  LuticLinthicnm,  8  Pet.  169;  Brick- 
deeide  upon  the  depth  at  which  the  de-  boose  c.  Hunter,  4  Hen.  A  Mnn.  3C3  ;  Coxe 
fendant  waa  entitled  to  keep  a  weir  which  v.  Lnndy,  Coxe,  355.  As  to  awuda  of 
penned  back  the  water  of  a  river,  so  as  costs,  see  Harden  v.  Harden.  11  Gray, 
to  interfere  with  the  plaintiff's  mill  higher  439 ;  Dudley  e.  Thomas.  33  CaL  369. 
ap  the  stream,  and  to  determine  all  man-  (vj  Oidfleld  t>.  Wilmer,  I  Leon.  140; 
ner  of  rights  of  water  between  the  par.  Lee  a.  Elkins,  13  Moa.  989;  Simmonda 
tie*.  The  arbitrator  awarded  that  the  v.  Swaiae,  1  Taunt  949  j  Conunonwealth 
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other  a  certain  sum,  but  no  time  of  payment  be  fixed,  tbe  award 
ia  not  uncertain,  because  the  sum  awarded  becomes  payable 
immediately,  or  within  a  reasonable  time,  (w) 

In  the  next  place,  tbe  award  must  be  posa&le  ;  (x)  for  an  award 
requiring  that  to  be  done  which  cannot  be  done,  is  senseless  and 
useless.  But  the  impossibility  whioh  vitiates  an  award  is  one 
which  belongs  to  the  nature  of  the  thing,  and  not  to  the  accidental 
disability  of  the  party  at  the  time.  (^)  Thus,  if  he  be  ordered  to 
pay  money  on  a  day  that  is  past,  this  is  void ;  (z)  so,  if  he  be 
required  to  give  up  a  deed  which  he  neither  has  nor  may 
expect  to  have; (a)  but  if  he  be  directed  to  pay  *mon6y,  *695 
the  award  is  good,  although  he  haa  no  money ;  for  it  cre- 
ates a  valid  debt  againat  him.(d) '  Xor  can  a  {Kirty  avoid  an  award 
on  the  ground  of  an  impossibility  created  by  himself,  after  the 
award,  or  perhaps  beforehand,  if  for  the  purpose  of  evading  an 
expected  award,  (c) 

This  impossibility  may  be  actual,  or  it  may  be  that  created  by 
law ;  for  an  award  which  requires  that  a  party  should  dq  what 
the  law  forbids  him  to  do,  ia  void,  either  in  whole,  or  for  so 
much  as  is  thus  against  the  law,  if  that  can  be  severed  from  the 
rest  ((f) 

An  award  must  be  reasonable,  (e)  If  it  be  of  things  in  them- 
selves of  no  value  or  advantage  to  the  parties,  or  out  of  all 
proportion  to  tbe  justice  and  requirements  of  the  case,  or  if  it 

».  Pejepecnt  Proprletoni,  7  Mmr  399;  (rf)  1  BolL  Abr.  th.  Arb.  (Q.)  pi.  1, 
Wharton  u.  Kine,  2  B,  &  Ad.  928;  Thorn-  See  Alder  v.  Savill,  5  Taimt.  4M ;  May- 
ton  B.  CsrMiii,  T  Cranch,  S9S.  bin  n.  Conlon,  t  Dall.  S98  ;  HorrU  v.  Cnr- 


1  m!  &  W.  5^2. 

c.  Shine,  2  Fla.  127.    A n  awitrd  of  "  lax-  («)  See  I  RoU.  Abr  tit.  Arb.  (B.)iii 

able  costs  "  to  ha   pnid  by  one  party  is     12,  13 ;   Cooper   v. ,  3  Ch.   Rep.   76, 

not  void   for   nncertainty.    That  is  cer-  cited  in  1  Vem,   IS7 ;  Earl  e.  Stocker,  2 

tain    which    can     be    rendered   cenain.     Tern.  291;  Cavendish  r, ,  I  Ch.  Caa. 

Wright  a.  Smith,  19  Vt.  110.  279.     Bnt  a  strong  caie  of  unreasonable- 

(x)  Colwet   V.   Child,   1  Ch.  Cat.  87 ;  nen  most  be  made  ont  in  order  to  indnre 

KoDCkle  V.  KoDChle,  I  Dall.  364.  conrts  to  set  axide  an   award  ;  since  the 

(j)  1  Roll.  Abr.  til.  Arb.  (B.)  pi.  16;  partiee  made  choice  ot  their  own  indge. 

and  ape   Wharton  p.  King,  S  B.  &  Ad.  See  Wood  r.  Griffith,  1  Swanst.  43 ;  Brown 

S9S.  D.  Brown,  I   Vera.  157,  2  Ch.  Caa.  140; 

(i|  IRoll.  Abr.  lit.  Arb.  (B,)pl.  17.  WaUer  ".   King,   9   Mod.   63;  Hardj  p. 

(a)  Lee  d.  EUins,  1!  Mod.  SS5.  InneB,  6  J.  B.  Moore,  574.     As  to  the  eaa- 

Jbl  Brooke,   Abr.  tit.  Arb.  pL  39;  I  siitency  leanired  in  an  award,  see  Ame« 

1.  Abr.  tit.  Arb.  (F.f  pi.  2.  c  MlUwMd,  2  J.  B.  Moore,  713. 
(c)  Com.  Dig.  tit.  Arb.  (E.  13). 

1  Where  a  statute  providing  that  si 

In  adtj'  should  be  paid  from  a  fund  W  . . ,     ._....     

iug  no  certain  means  ut  payment,  the  award  under  the  circnmstancea  of  the  ci_ .  ... 
decided  to  be  binding  on  the  city,  althongh  the  fond  piOT«d  iniuffldent.  Sage  t, 
Brooklyn,  89  N.  Y.  189.  — K. 
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UDdertake  to  determlDe  foi  the  parties  what  they  should  deter- 
mine foi  themselves,  as  that  the  parties  should  iDtermairy,  it  is 
void.  It  is  not  unreasonable,  however,  merely  because  it  lays  a 
burden  on  one  party  only,  and  requires  nothing  of  the  other.  It 
tised  to  be  said,  that  mutuality  was  essential  to  an  award.  (/) 
It  is  now  certain  that  this  mutuality  need  not  appear  upon  the 
face  of  the  award ;  and  indeed  it  can  hardly  be  supposed  necessary 
at  all.  {g)       If  A  and  B  refer  only  a  claim  which  A  has  on 

*  696    "  B,  and  the  award  is  simply  that  B  pay  A  a  certain  sum 

of  money,  it  would  be  good,  but  it  would  have  no  element 
of  mutuality  that  did  not  belong  to  it  necessarily.  (%)  An  award 
under  a  submission  by  an  infant  or  married  woman,  against  the 
other  party,  will  not  be  set  aside  on  the  ground  that  it  would  not 
have  been  enforced  if  against  the  infant  or  married  woman,  (hh) 

Lastly,  the  award  must  be  final  and  conclusive,  (i)  ^    This  neces- 
sity   springs   also   from   the   very   purpose   for   which   the   law 
favors  arbitration,  namely,  the  settlement  and  closing  of  dis- 
tal "* 

Bee  Gibson  i 

McKeen  a,  OliphaDt,  3  HanisoD,  MS. 

(g)  The  dootrioe  of  motnolit^   ii  not  man, 

now  applied  io  the  strict  hdw  id  which  608. 
H  wai  formrrlj  Mkeo.     Horrell  d.  M'Al-         fkh)  Palmer  v.  D«iii,  !8  N.  Y.  S43. 
exaader.  3  Rand.  94.    It  is  not  oecesBaFT  (i)  See  Goode  f .  Waters,  SO  Law  J. 

that  the  same  acts  shonld  be  done  by  each  (n.  s.)  Ch.  73, 1  Eng.  L.  £  Eq.  ISl  ;  Wood 

party,     Monroe  o.  Alaire,  2  Caines,  aso;  v.  The   Compaay  of  Copper  Mioers,  IS 

Kanckle  d.   Kanckle,   I   DaU.  364.    The  C.  B.  464,  as  E^.  L.  &  Kq.  369 ;  Mays  e. 

doctFineof  mncnnlity  is  fnllv  exponnded  CsDaell,  15  C.  a.  lOT,  SS  Eog.  L.  &  Eq. 

in  Pnrdy  u.  Delaran,  I   Cainee,  315,  by  338;   Caraochan  v.  Christie,   11   WheaL 

Kent.  J.,  and  in  Jones  n.  Boston  Mill  Cor-  446.    An  award  which,  after  disposing  of 

poration,  6  Pick.  148.     In  Onion  v,  Kob-  the  claims  of  tonu  of  the  parties,  dedued 

Inson,  19  Vt.   610,  O.  and  W.  having  a  that  as  to  the  claims  of  certain  other  [Mr 

claim  against  R.  fur  money  received,  to  ties,  they  should  be  at  liberty  to  proeecnte 

their  Dse,   and  R.  alleging  that  he  iiad  the  same,  either  at  law  or  equity,  in  like 

paid  it  to  0.,  they  submitted  the  matter  manner  as  if  the  order  of  reference  had 

to  arbitrators  with   antbority   (o  award  never  been  made,  is  not  final.     Tnmer  d. 

costs  and  damages,  who  awarded  that  R.  Tnmet,  3  Ross.  Ch.  494.    Bat  an  awanl 

ncconnt  to  0.  for  a  certain  anm,  in  dam-  directing  the   execation  of  matoal  and 

ages  and  costs.    In   a  suit  on  the  award  genenl  releaees  is  final.     Bell  n.  Gipps, 

in  favor  of  O.,  it  was  h-.ld  that  there  was  3  Ld.  Rajm,  1141 ;  Birks  v.  Trippat,  t 

no  mutoality  in  the  submission  between  Saund.  33;  Wharton  e.  King,  !  B.  &  Ad. 

O.  and  R,,  and  that  neither  the  rights  nor  S38.    So  of  an  award  that  pUiatilT  has 

liabilities  of  either  were  affected   by  the  no  good  caose  of  action.    Dibbeu  d.  Map- 

awsrd.     Hr/d,  also,  that  the  submission  quisof  Anglesea,  4  Tyrwh.  936;  M'Der' 

and  awanl,  though  legally  invalid,  might  mott  r.  U.  S.  Ins.  Co.  3  S.  &  R.  604 

be  given  in  evidence  nnder  a  dcclamtion  Craven  b.  Craven,  1  J.  B.   Moore,  403. 

setting  forth  the  above  facts.  Jackson  r.   Yabeley,   S   B.   &  Aid.  849: 

(A>  Weed  P.  Ellis,  aCalnes,  3SSi  Got-  Angus  c.  Redtord,  11  H.  &  "*  -~ 

^  An  architect  occupying  the  position  of  an  arbitrator  ii 
dne  nnder  a  buildiuK  contiart  is  not  liable  to  an  action  for  refnsing  to  reconsider  his 
certificate,  or  irive  the  grounds  of  his  opinion,  no  fraud  or  collusion 
Stevenson  e.  Watson,  4  C.  P.  D.  148.    A  person  called  upon  ti 
not  liable  to  an  action  for  want  of  care     "    '  "   -     •  ■■ 

L.  B.  T  C.  P.  9SS ;  Tbania  Snlphnr  Co.  v 
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pates.  (J)  But  here,  too,  as  on  other  points,  the  law  is  now  moie 
rational  and  less  technical  than  it  was  formerly.  Thus,  it 
was  once  a  rule  that  an  award  of  nonsuit  was  not  good  *  be-  *  697 
cause  not  final,  as  the  plaintiff  might  immediately  reuew 
his  action  ;(&)  but  this  would  hardly  be  held  now.  An  award 
of  discoDtiuuance  of  a  suit  has  always  been  held  sufficient  (Z)  It 
is  not  a  valid  objection  to  an  award,  that  it  is  upon  a  condition, 
if  the  condition  be  clear  and  certain,  consistent  with  the  rest  of 
the  award,  in  itself  reasonable,  and  aucb  as  to  cause  no  doubt 
whether  it  were  performed  or  not,  or  what  were  the  rights  or 
objections  dependent  upon  itCm"! 

(j)  Ad  award    lettlJDf^  the  coati  on  was  dupoied  of.    See  Peanon  v.  Afch- 

both  sides,  without  Baying  mora,  is  flnnl  bold,  11  M.  &  W.  477;  Bourke  v.  lAoji. 

aod  conclusive.      Bnckland    v.   Cooway,  10  M.  It  W.  550;  StoDchewer  v.  Purei,  6 

16  Mass.  396 ;  Stickle*  v.  Arnold,  1  Gnj,  Q.  B,  730 ;  Phillips  v.  Higgins,  £0  U«r  J. 

418;  Tsrqnair  v.  liediD(^r,4  YeM«s,  283;  (n.  s.)  Q.  B.  357,  9  Eng.  L.  &  Eq.  395; 

Hutnell  V.  HiU,  Forest,  73.    An  award  Wi!cox  v.  Wilcox,  4  Exch.  800;  Kilbom 

th«t  defendant  shovld  pav  costs,  without  n.  KilbDRi,  13  M.  k  W.  671.    So  where  a 

•a^ing  lo  tehom,  is  not  nnceitain.    Baily  caoM,  aod  ait  tnatfen  in   difftretxe,  ars 

D.  Cnrling.  SO  Law  J.  (k.  h.)  Q.  B.  S35, 4  referred,  the  costs  to  abide  the  Insult,  the 

Eng.   L,   &   Eq.   SOI  ;  and   lee  Drew  n.  award  ought  to  distingaish  between  the 

Woolcock,  Bail  Court,  1894,  S8  Eag   L.  matters  in  the  cause  anl  other  matters  of 

A  En.  S23.    In  Hancock  r.  Reede,  15  Jot.  difference.    See  Morton  o.  Burge,  4  A.  & 

1036,  e  Eng.  L.  ft  Eq.  3SB,  H.  &  M.  being  E.  973. 

partners,  bad  covered  wires  with  gntta-         (k)  Knight  v.  Barton,  I  Salk.   79 ;  1 

perchsfor  R.,  in  pursuance  of  acoiitmct.  Boll.  Abr,  tit.  Arb.  (T.)  pi,  16;  Philips  p. 

Tbef  afterwards  assiKuwl  the  partnerBhip  Knightler,  1  Barnard.  463.    But  in  Millet 

bnainesi  to  C.  H.,  with  power  to  bim  tii  d.  ftfiller.'s  Binn.  62,  it  wan  said  that  arbi- 

take  proceediniis  in  their  name  for  the  tntors  had  no  power  to  award  a  uonsnit. 


lecDverj  of  debts  dne  to  them,  to  enforce  Nor  have  they  to  arrest  Jndement,  if  their 
exIstiDE  contracts,  and  to  deal  in  respect  power  be  only  to  direct  how  a  rerdfct 
thereof  as  tliey   themselves   might  have    shall  be  entered.    Angus  a  Bedford,  II 


done.    C.  H.,  after  the  assignment,  also  H.  A  W.  69. 
coTcred  wires  foe  R.  on  hi*  own  account,  (/)  Blanchard  ».  Lflley,  9  East,  497 ; 

and  brought  two  actiom  against  him,  one  Philips    d,   Knightlej,   1   BaTuard.   463; 

in  Mb  own  name,  the  other  in  the  name  I.iniiey  ».  Ashton,  Godb.  155;  Ingram  c 

of  H.  &  M.     It  had  been  agreed  between  Webb,  I   RoUe,  36S.      Or  that  plaintiK 

C.  H.  and  R.  to  refer  both  actions,  and  all  should  enter  a  ittraxit.     1  Boll.  Abr.  tit. 

matters  In  difFerence,  as  well  between  H.  Arb.  (F.)  pi.  7,  (I.)  pL   IS.    Or  that  no 

&  M.  and  R.  as  between  C.  H.  and  K.,  to  sait    should    be    brought    b;  one    party 

arbitration ;  whereopon  an  ofder  of  ref-  against  the  other  on  a  certain  bond.     1 

erence  was  drawn  up  and  an  award  had  Roll.  Abr.  tit.  Arb.  (O.)  pi.  7,    Or  that 

bean  made.     Hfid;   that  the  award  was  all  suits  then  pending  lietween  the  parties 

not  bad  for  want  of  flnality  in  awarding  should  cease.    Squire  v.  Urerell,  6  Mod. 

a  disconlinnance  of  H.  &  M.'«  action  with-  33,  Ld.  Baym.  961,  I  Salk.  74.    Or  that  a 

ont  deterniininK  the  cause  of  action,  as  it  chancery  suit  should  be  dismissed.   Knight 

appeart^d  that  the  discontinnance  had  been  r.  Burton,  6  Mod.  S3S,  1  Salk.  7S.    See 

entered  before  or  at  the  time  of  making  Pnrdy  r.  Delavan,   I  Caiues,  304,  for  an 

the  order  of  reference,  and  that  it  was  able  statement  of  the  law  upon  this  point 

left  to  the  arbitrator  to  decide  whether  the  by  Mr.  Justice  Ktm. 
dincontinoance  shonld  remain,  and  it  was  (m)  Collet   o.  Podwell.  3  Keble,  670 ; 

intended    that    he   should    not    proceed  Eockill  e.  Witherell.  3  Keble,  S38 ;  1  Boll. 

further  in  that  action.     And  see  Nichol  Abr.  tit.  Arb.  ( II.)  pi.  8 ;  Fnrser  v.  Prowd, 

son  r.  Sykes.  9  Exch.  357,  35  Eng.  L.  &  Cro.  Jac.  433.    An  award  that  one  party 

Eq.  490.  —  Where  aereral  issues  are  in-  should  pa;  the  other  a  particolar  debt,  in 

Tolved  in  the  pleadings,  and   the  whole  case  it  was  not  collected  from  another 

case  is  referred,  the  costs  to  abide  the'  source,  is  valid.      Williams  d.  WUlitma, 

.  result,  it  onght  to  appear  that  each  itane  U  Stnedes  &  M.  393. 
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Any  delegation  or  teservabion  of  their  authority  by  the  arbitra- 
tors, which  would  have  the  effect  of  leaving  anything  to  the 
future  judgment  or  powers  of  the  arbitratoTs,  would  vitiate  the 
award,  (n)  But  where  aibitiatois  are  unable  to  decide  accurately 
upon  some  particular  point  requiring  some  technical  knowl- 
edge, they  may  refer  the  settlement  of  the  details  to  some  thiiA 
person  having  such  knowledge,  the  arbitrators,  however,  accu- 
rately determining  the  principles  by  which  such  person  is  to  be 
governed,  (o) 

•  698        •  An  award  may  be  open  to  any  or  all  of  these  objections 

in  part,  without  being  necessarily  void  in  the  whole.'  So 
much  of  it  as  is  thus  faulty,  is  void;  but  if  this  can  be  severed 
distinctly  from  the  residue,  leaving  a  substantial,  definite,  and 
unobjectionable  award  behind,  this  may  be  done,  and  the  award 
then  will  take  effect.  0>)  It  is  therefore  void  in  the  whole  be- 
cause bad  in  part,  only  where  this  part  cannot  be  severed  from 
the  residue,  or  where,  if  it  be  severed  and  amended,  leaving  the 
residue  in  force,  one  of  the  parties  will  be  held  to  an  obligation 

gi)  Archer   n.   WiUUmton,  S  Hurii,  sarilj  aiij  improprietT  In  cmploring  an 

.  62 ;  Levezey  o.  Gorpu,  4  DalL  71 ;  UCornej  of  one  of  the  puties  tor  \\at 

LIngood   0.  Eade,  2  ACk.  aoi  ;  Emery  u.  pnipoae.     Behreo  e.  Bremer.  C.  B,  ISM, 

Emerv.  Cra.  Klii.  136 ;  Manser  d.  Hearer,  30  tag.  L.  &  Eq.  490.    But  tee  B»ne  k 

3  B.  &  Ad.  295  ;  Tandy  b.  Tandy,  9  Dowl.  MornB,  1  WnUace.  97. 
P.  C.  1044,  h  Jnr.  736.    So  an  award  that         (/>)  This    is    a    perfectly   veOMttleit 

one  party  ithoald  pot  certain  premiuA  in  doctrine  io  the   law  of  arbitraraent  and 

good  repair,  to  the  uitiBfacllon  of  a  third  award,  —  too  welt  settled  to  need  tlie  cil»- 

party,  oa»  been  Arid  bad  m  toto.    Tonilio  ... 

v.  Mayor,  &e.  o{  Fordwkh,  9  A.  £  E.  147. 

So  an  award  that  A  ghonld  bes  B's  [Mir-  ._.     , 

don,  in  iDch  form  as  B  should  appoint,  taat   defendant    should   pay   plaintiff    a 

i*  an  improper  delenjacioa  of  aathority.  certain  sam,  and  alto  Uie  comIi  of  arbilm- 

Glorer    u.   Bsrrie,   1   Salk.   71,3   Lutw.  lion,  where  the  arbitrator  had  no  power  to 

IS97.  awEird  coati,  that  part  ia  bad,  bat  the  re«t 

(o)  See  Emery  if.  Waie,  6  Ves.  S46 ;  is  valid.     Candler  v.  Fuller,  Wjllnt,  6S; 

Anderson  b.  Wallace,  3  Clark  t  F.  36 ;  Fox  d.  Smith,  2  Wilnon,  367 ;  Addison  r. 

Sharp  i>.  Nowell.  6  C.  B.   SS3;  Hopcraft  Qrar,  3  Wilson,  293;Gonion  a.  Tuckei,6 

v.Hickman,a  SimooB&S.  130;  Scale  n.  Gt«eDl.  347.    So.  in  an  award  directing  a 

Fothergill,  S  Bear.  361 ;  Chnrch  v.  Koper,  lease  for  life  to  one  party,  aad  a  rtmaiitdtr 

I  Cb.  Rep.  UO ;  Liugood  v.   Eade.  2  Atk.  ovtr  in  j'tt  to  a  third  perton,  the  Isat  part 

&01;  Cater  d.  Startnte,  Stvles,  217;  Far-  was    rejected,   and    the    first   sajnrarted. 

nis  V.   Uallom,  Barnes,  166;    Winter  n.  Bretton  c.  Prat,  Cro,  Elii.  758.    And  k>, 

Garlick,  1  Salk.  ^b.  6  Mod.  19S;  Worral  where  part  of  the  sam  awarded   to  one 

V.  Akworth.  3  KeUle,  331 ;  Honter  i'.  Ben-  party  wae  founded  upon  a  claim  illegal  in 

uison.   Hardrea,  43 ;   Galloway  c.  Webb,  iti  nature,  the  other  portion  being  sepai*- 

Hardin,  318.    There  in  no  impropriety  in  ble.     Aabert  r.  Maze,  2  B.  &  P.  371.    So. 

ariiitistors  employing  an  attorney  to  pre-  if  an  award  diiects  one  party  to  deliver  np 


>  If  a  party,  knowing  that  irre^nlaritiea  exist,  nerertheleai  contionea  to  act  in  aili- 
(ration  proceedings  without  objection,  his  condnct  operates  at  awaiver  of  aach  iiT^(D- 
laritiea.  Baddera  v.  Davia.  SB  Ala.  367 ;  Anderson  v.  Bnichett,  46  Kan.  163 ;  Dock- 
worth  v.  Digglea,  139  Mass.  51 ;  Pearson  v.  Barringer,  109  N.  C.  39S.  Sea  alao  bm; 
p.  "707,  note  (a). 
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imposed  upon  him,  but  deprived  of  the  advantage  or  reeompeDse 
.which  it  was  intended  that  he  should  have.(;) 

Generally,  in  the  construction  of  awards,  they  are  favored  and 
enforced,  wherever  this  can  properly  be  done.  If  the  intention 
of  the  arbitrators  can  be  ascertained  from  the  award  with  reason- 
able certainty,  and  this  intention  is  open  to  no  objection,  a  very 
liberal  construction  will  be  allowed  as  to  form,  or,  rather,  a  very 
liberal  indulgence  as  to  matters  of  form  and  expression,  (r) 

If  it  be  necessary  to  make  a  presumption  on  the  one  side  or  the 
other,  to  give  full  force  and  significance  to  an  award,  the 
*  court  will  incline  to  moke  that  presumption  which  gives    *  699 
effect  to  the  award,  rather  than  one  which  avoids  it(*) 

Thus,  it  has  been  laid  down,  almost  as  a  rule,  and  certainly 
as  a  maxim,  that  where  the  words  of  an  award  extend  beyond 
those  of  the  sabmiasion,  it  shall  be  understood  that  they  are 
mere  surplusage,  because  tbere  is  nothing  between  the  parties 
more  than  was  submitted ;  {t)  and  if  the  words  of  the  award  be 
less  comprehensive  than  those  of  the  submission,  it  shall  be 
understood  that  what  is  omitted  was  not  controverted,  unless, 
in  either  case,  the  contrary  is  expressly  shown,  (u)  And  if  the 
submission  be  in  the  most  general  terms,  and  the  award  equally 
BO,  covering  '  all  demands  and  questions, "  &c. ,  between  the  par- 
ties, yet  either  party  may  show  that  a  particular  demand  either 
did  not  exist,  or  was  not  known  to  exist,  when  the  submission 
was  entered  into,  or  that  it  was  not  brought  before  the  notice 
of  the  arbitrators,  or  considered  by  them.  («)     And   equity  will 

Ot  money,  the  lait  ii 

bad,  uid  the  aw&rd  ii  not  inTalid.    ijob  v, 

Elkini,  19  Mod.  565;  SimmoDdi  v,  SwaJDe, 

1  Tannt.  549 ;  Kad  see  Wharton  v.  KioK,  an  award   which 

3  B.  &  Ad,  528 ;  TfaomtOD  d.  Canon,  7  benefit,  tbongh    it    maj   be"  wanting  in 

Ctanch,   S96;    Skillinee   a.  Coolidf^,   14  de&nttenen  or  ceitainty.     8  Iowa,  40. 

Mam.  43.     See  alao  EEert  n.  Ebert,  i  Hd.  (()  Armit   v.   Breame,   3   lA.   Rayin. 

Ch.SSa.  1076;  Booth   v.  GameCt,  1   Stra.    1063; 

{q)  If  the  void  part  of  the  awaid  wm  Rom  v.  Spark,  Aleyn,  SI. 
BpiMLreiitlT  iotended  by  the  aibitraton  ai         (()  Alder  v.  Savill,  S  Taunt.  454;  Sol- 

tbe  couiideration.  in  whole  or  in  part,  of  omone  v.  M'Kinstry,  13  Johns.  37. 
that  portion  which  is  ^ood,  or  if  the  Toid         (u)  Knigbt   n.  Burton,    1   8iJk.  75;  6 

part  manifeatly  affectol  the  jadftmeot  of  Hod.  SSI ;  Middleton  v.  Wselu,  Cro.  Jac 

the  arbitrators,  in  rexpect  to  other  Dial-  SCO;    Vanvivte   v.   Vanviv^e,   Cro.   Elii. 

ters.the  whole  is  clearly  loid.     See  Pope  1T7;   Webh  o.   Ingram,   Cro.   Jac   664; 

f.  Brett,  3    Saaad.  393.  where  part  was  Z-ewis  v.  Bnrgeai.  5  Gill,  139 ;  Kobetii  v. 

void  for  OQcertainCy;  Winch  v.  Sanders,  Mariett,  3  Saund.  188;  Cable  t;.  ttogeis, 

Cro.  Jac   B84.  where  part  was  void  be-  8  Bnlitr,  311 ;  Ward  d.  Uncom,  Cro.  Car. 

cause  the  arbitrator  had  reserved  to  him-  31B;  Bossfleld  d.  Bnufield,  Cro.  Jac  577. 
self   a    fntnre   authoritr.      8ee    farther         (g)  Ravee   v.   Former,   4  T.   R.   14S; 

Storks  n.  De  Smeth,  Willes,  66 ;  Johnson  Golightly  v.  Jellicoe,  id.  I4T,  n. ;  Thorpe 

V.  Wilson,  Willes,  348;  Clement  n.  Dnr-  v.  CM>per,  5  Bing.  139;  Seldon  v.  Tntop, 

gin,  1  GreenL  300.  6  T.  B.  607  ;  Martin  a.  Thornton,  4  Eap. 

(r)  Spew  B.   Hooper,   as   Pick.    144 ;  180.      But  see  Jones  «.  Bennett,  1  Bro. 

Bixiord  t>.  Nfe,30  Vt.  ISSi  Keudrick  F.  PC.  411;   Shelling   v.   Fanner,  1   Sda. 
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*  700  THE  LAW  OF  CONTHACTS.  [PAET   II. 

correct  a  mistake,  if  the  facte  before  the  court  permit  it(«j) 
AdcI  generally  an  award  will  not  be  set  aside  for  defects  curable 
by  amendmeDt  (t>w) 

There  are  certain  words  and  phrases  often  used  in  awards, 
which  seem  to  havti  acquired  from  practice  a  legal  signiGcatioa. 
Tbusj  "  costs  "  will  mean  only  the  legal  costs  of  court ;  and  even 
"  charges  and  expenses  '  mean  no  more,  unless  more  be  specially 
indicated,  (w)  Such  at  least  is  the  English  authority ;  but  it 
might,  perhaps,  be  expected,  that  the  courts  of  this  country 
would  execute  the  intention  of  the  parties,  and  construe  such 
very  general  words  as  these  accordingly.     So  "  releases  * 

*  700    mean  to  the  time  of  the  submission,  and  have  been  so  *  con- 

strued even  when  the  words  used  were  '  of  all  claims  to 
the  time  of  the  award  ; '  for  the  arbitrators  had  no  authority  to 
go  beyond  this  limit.  (^)  And  if  by  an  award  money  is  to  be 
paid  in  satisfaction  of  a  debt,  this  implies  an  award  of  a  release 
on  the  other  side,  and  makes  this  a  condition  to  the  payment,  (y) 
There  is  no  special  form  of  an  award  necessary  in  this  coun- 
try.(z)  If  the  submission  requires  that  it  should  be  sealed,  it 
must  be  so.  (a)  And  if  the  submission  was  made  under  a  statute, 
or  tinder  a  rule  of  court,  the  requirements  of  the  statute  or  the 
rules  should  be  followed.  But  even  here  mere  formal  ioaccu- 
racies  would  seldom  be  permitted  to  vitiate  the  award.  If  the 
submission  contains  other  directions  or  conditions,  as  that  it 
should  be  delivered  to  the  parties  in  writing,  or  to  each  of  the 
parties,  such  directions  must  be  substantially  followed.  Thus, 
in  the  latter  case,  it  has  been  held,  that  it  is  not  enough  that  a 
copy  be  delivered  to  one  of  the  parties  on  each  side,  but  each 
individual  .party  must  have  one.  (p) 

646,    Smith   v.  Johnson,   15   Eut,   SIS  j  (r)  MokinE  "'  Welatrop,  Freem.  46S ; 

Dnnn  o.  Mamj,  9  B.  &  C.  780.  White  v.  HoRord,  Style*,  I'D;   Hooper  v. 

(rv)  Dbtuc.  Cniaj,44N.  H.  MS.    Sm  Pieres,  la  Mod.  116 ;  Sqaire  c,  Greyell,  « 

Beach  ik  Cooke,  38  X.  Y.  SOB.  Mod.  34;   AbnhU  e.  Br&ndoi].  10  Hod. 

{caj  Ladd  >'.  I.ord,  36  Vt.  194.  SOI ;  Heirick  ii;   Heirich,  S  Keble,  431 ; 

|»)  Fox  a.  Smith,  3  WilBim,  967,    And  RoUinel  v.  Cobb,  3  Ler.  188 ,  Nicholas  r. 

an  Hinird  of  rout*  grneral!^,  it  aaderataod  Chapman,  3  id.  344. 

to  be  <:oatM   to  be  taxed   br  the   proper         (y)  Mawe  v.  Samnel,  S  Rolle.  1 ;  

officer      See  l>adlej  c.  Nettlefold.  1  Str*.  b.  Palmer,  IS  Mod.  S34;  Brown  b.  SaTaga, 
737.    An  award   that  the  coeM  be  paid  Ca».  temp.  Finch,  184. 
immediately   by   one  ]«rtr,   mean*   that  (i]  It  majr  be  under  aeal,  or  la  writ- 
they   are    payal>le    npoQ    notice  to  inch  ins,  or  oral,  if  there  is  nothine  in  the  tab- 
parly.      Hoggine  o.  Gordon,  3  Q,  B.  466 ;  mmion  to  the  contrary.    Cablev.  Rwera, 
Wright  r.  Smith,  19  Vt.   UO;  Safford  v.  3  Bnlitr.  311;    Mareh  v.  Packer,  ao  Vt. 
.   Sceieus,  !  Wend.  I S8  ;  Bainee  v.  Parker,  19S  ;  Gates  e.  Bromell,  Holt,  63. 
B  Met.  134     Id  Morriion  u    Bnchaoaiu,  (a)  Stanton  n   Henry,  II  Johna.  133; 
33  Vt.  989,  held,  that  an  arbitrator  has  no  Rea  v.  Gibbons,  T  a  &  R.  S04.     And  na 
power  to  award   roeta  of  arbitration,  ex-  French  p.  New,  80  Barb.  4B1. 
cent  when  it  is  exprewl;'  giieu  him  by  the  (b)  Hnntgate  n.  Mease,  Cro.  Ella.  BBS. 
•aWiauDU.  Sti  qtutre.    See  Pratt  p.  Hackett,  S  Johna. 
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•  If  an  award  be  relied  on  in  defence;  the  execution  of    •  701 
the  submission  by  each  party,  or  the  ^reement  and  prom- 
ise by  each,  if  there  was  no  submission  in  writing,  must  of  course 
be  proved,  because  the  promise  of  the  one  party  is  the  considera- 
tion for  the  promise  of  the  others,  (e) 

An  award  is  so  far  like  a  judgment  that  an  attorney  has  been 
held  to  hHve  a  lieu  upon  it  for  his  fees ;  but  it  is  not  the  same 
thing  in  all  respects,  (d)  ^ 

It  may  happeu,  where  an  award  is  ofTered  in  defence,  or  as  the 
ground  of  an  action,  that  it  is  open  to  no  objection  whatever  for 
anything  which  it  contains  or  which  it  omits ;  aud  yet  it  may  be 
set  aside  for  impropriety  or  irregularity  in  the  conduct  of  the 
arbitrators,  or  in  the  proceedings  before  them.  Awards  are  thus 
set  aside  if  "  procured  by  corruption  or  undue  means, '  as  is  said 
in  the  Stat.  9  and  10  Wm.  III.  ch.  15,  which  is  held  as  only 
declaratory  of  the  law  as  it  was  before.     This  rule  rests,  indeed, 

U.    So,  if  by  the  aabmiwfoii,  tbe  airaTd  5S4 ;  Mid  ««e  Hentree  e.  Bromley,  6  East, 

ia  to  be  indaried  od   tlie  BabmiBslon,  an  309;   Macartbnr  t.  Campbell,  B  B.  &  Ad. 

sward  anoeiced   to   the  BnbmiBaiDD    by  a  B18.      In  Brooke  c.  Mitchell,  6  M,  &  W. 

wafer,  is  not  ralid.    Montsf^ne  t>.  Smith,  47.?,  where  an  order  of  reference  required 

13  Man.  396.     And  in  Wade  d.  Dowlinc.  that  the  arbitrator  ahonld  make  and  nublith 

A  FJlii  &  B  44,  as  Eau.  L.  &  Eq.  104,  It  hie  award  in  writing,  ready  to  be  delivered 

WM  heiil.  Chat  where  the  enbminiou  re-  to  the  parties,  or  anch  of  them  M  Bhould 

qnired  that  the  award  shoald  be  made  by  reqnire  the  Kdme,  un  or  before  a  certain 

e  thaa  one  arbitrator,  the  award  must  dav,  it  was  held,  that  the  award  was  "  pub- 

tbe  ioir-  —  -'  ■■■ •-'■•— —    — -'  '-1--'  --.■  — '-"  >-- -"-'^ "■  -^^,'- 

also  ] 

Mon.  394.     Bat  this  fteems  too  tnncb  like  of  and  attested  by  witoeases,  and'  that  il 

XorsakiDg  the  snbHUJice,  and  clinging  to  conid  not  be  set  aside  although  the  plaia- 

the  shadow.    Perhaps  the  fact  proved  in  tiff  died  on  the  following  day,  and  before 

that  case,  that  the  arbitrators  by  mistake  be  had  DOCice.that  the  award  was  ready. 

anoexed  the  wrong  paper  to  the  spbmis-  In   Sellick   p.  Addams,  l.'S  Johns.  197,  it 

sioD,  was  the  real  canse  of  the  decision,  was  held,  (hat  where  awora  copies  of  an 

If  the  eabmissiun  required  the  award  to  award  are  delivered  to  the  parties  by  tha 

be  attaeted  by  witaeases,  anch  attestation  arhttratqrs,  and  received  without  objection, 

ia   neceeaary,  and  the  sabmissiun  maybe  this  is  awaiverof  their  right  toreceivetha 

Tevoked  at  any  time  before  such  aCtesta-  original  award. 

tion,  althongh  tbe  arbitrators  have  dotie  (c)  Aotram   v.   Chace,  IN   East,  309; 

»U  their  duty.      Bloomer  o.  Sherman,  5  Bunghton  n.  HongbtoD,  37  Me.  7!. 
Paige,  57B ;   see  NewTnan  d.   Labeaame,  (d\  Ormeroil   v.   Tate,   1    East,    464 ; 

9   Mo.  30.  —  If   by   the  snbmissioD   the  Cowell  v.  Betteley,  4  Moore  &  S.  S6S ; 

award  must   be  ready  for  delivery  at  a  ».  c.  not  a«  well  reported  n|)on  this  point 

day  certain,  the  award  ia  complete,  if  it  in  10  BIng.  43a.    Bat  see  Dano  r.  West, 

be   in   fact  ready  on  that  day,  although  10  C.  B    4fiD,   1   Eng,   L.   t    Kq.   32i; 

not  delivered,  and  although  some  accident  Brearey  b.  Kemp,  Bail  Court,  18SS,  82 

ahoald  occnr,  by  which  it  shonld  never  be  Eng.  1.  &  Kq.  147.     See  also  Collins  v. 

delivered  at  all.    Brown  n.  Vawser,  4  East,  Powell,  2  T.  R.  756,  that  there  ia  a  differ^ 

>  Thnii  an  attorney  may  by  an  oral  agreement  obtain  a  lien  valid  in  equitv  on 
damages  sabeeqaeDtly  awarded  to  hia  client  by  an  arbitrator  in  an  ac«on  for  maliciona 
prosecution,  and  sncb  lien  is  valid  against  an  attaching  creditor  of  the  client  without 
notice  of  the  astignment.  Williama  n.  Ingenoll,  89  N.  Y.  508.  An  award  Ukea 
effect  from  the  time  when  it  is  ready  for  delivery,  thoagh  held  as  security  for  coita. 
New  York,  kv.  Co.  v.  Schneider,  119  N,  Y.  47S. 
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)vGoo<^lc 
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on  the  common  principle  that  frand  vitiates  and  aTotds  every 
traasaction.  So  too,  it  maj'  well  be  set  aside,  if  it  be  apparent 
on  its  face  that  the  arbitrator  has  made  a  material  mistake  of 
fact  or  of  law.  (e)  It  must,  however,  be  a  ationg  case  in  which 
the  court  would  receive  evidence  of  a  mistake,  either  in  fact  or 
in  law,  which  did  not  appear  in  the  award,  and  was  not  supposed 
to  spring  from,  or  indicate  corruption,  or  gross  ignorance  or 
negligence.  {/)  *    And  while  an  awaixl  obtained  by  fraud  in  either 

Bate  between  mooey  sirsTtlnd,  and  money  from  the  inibniEBiion,  or  trom  the  award 

recovered  iyj  t,  judgment.  itiielf,  or  from  matter  diBtinct  from  either. 

(e)  See  Aabert  v.  Mate,  S  B.  4  P.  871 ;  If  the  aubmiasiOD  be  of  a  certain  coatro- 

Fiingle   f.   M'Clenachan,    I    Dall.    487  ;  vtnv,  ejtpresgiijK  that  it  is  to  be  decided 

Nance  u.  Thompaon,  1  Sneed,  331 ;  Walkei  oonformabty  to  the  priDciples  of  law,  then 

V.  Walker,  1  Wins.  aS9.  both  partiea  proceed  apon  the  BBaumptioa 

(/)  Thit  (abject  wae  very  fally  eoti-  that  their  case  ia  to  be  decided  by  the 

■idered  in  the  Boston  Water  Power  Co.  tme  rules  of  law.  which  are  pcesnmed  to 

n.  Gray.  6  Met.  131.     From  the  able  opin-  be  known  to  the  arbitrator*,  who  are  then 

ion  of  Shaie,C.  J.,  we  qnote  the  following;  only  to  inqnireiuto  the  facts,  and  apply  tba 

"  It  is  clearly  settled  that   an  award   is  rales  of  law  to  them,  and  decide  accord- 

primd  facie  binding  Dpoa  tiie  parties,  and  ingly.    Then,  if  it  appears  by  the  award, 

the  barJen  of   proof  {■  Dpon  the  party  to  a  coart  of  competent  jonslictiOD.  that 

who  wonld  avoid  it.    In  general,  arbitra-  the  arbitraton  have  decided  contFUT  to 

ton  have  foil  power  to  decide  npon  qoea-  law,  of  which   the  jadgment  of   snch  a 

tiuns  of  taw  and  fact,  which   directly  ot  court,  when    the    parties    hnve    nut  snb- 

Incidentally  arise  in  ciinsidoring  and  de-  mitted  to  another  tribunal,  is   the  stan. 

ciding  the  questions  embraced  in  the  sub-  dard,  tlie  necessary  conclusion  is,  that  the 

mission.    As  incident  to  the  decision  of  arbitrators  have  mistaken  the  law,  which 

the  questions  of  fact,  they  have  power  to  they  were  presumed  to  uudersliuid ;  the 

decide  all  questions  as  to  the  admission  decision  is  not  within  the  scope  of  their 

and  rejection  of  evidence,  as  well  as  the  authority,  as  determined  by  thesnbniiMiiHi, 

credit  due  to  evidence,  and  the  inferences  and  is  for  that  leasoo  void.   Bnt  when  the 

of  fact  to  be  drawn  from  it.     So,  when  parties  have  expressly,  or  by  reasonable 

not  limited  by  the  terms  of  the  submis-  tmplicatiou.  sebmitted   the  qnestiooa  of 

sioD,  they  have  authority  to  decide  qnee-  law.  as  well    as   the  questions  of   fact, 

tiona  of  lair,  neceuary  to  the  decision  of  arising  onC  of  the  matter  of  controversy, 

the  matters  Bubmitted ;   becanse  they  are  the  decision   of  the  arbitrators  on   both 

judges    of    the    parties'  own    choosing,  subjects  is  flnal.     It  is  npon  the  principle 

fheir  decision  upon  matters  of  fact  and  of  rtt  jwiicula,  on  the  ground  that  the 

law,  thus  acting  within  the  scope  of  their  matter  has  been  adjndged  by  a  tribunal 

authority,  is  concluaive,  npon  the  same  which  the  parties  have  agreed  to  make 

principle  that  a  final  jnclgment  of  a  court  final,  aud  a  tribunal  of  last  resort  for 

of  last  resort  is  concluaive ;  which  is,  that  tijat  controversy ;  and  therefore  it  wonld 

the  party  against  whom   it   i<   rendered  be  as  contrary  to  principle,  for  a  court  of 

can  no  longer  be  heard  to  qaestion  it.     It  law  or  equity  to  rejudge  the  same  que*- 

ig  within  the  jirinciple  ut  r«  judieata ;    it  tion,  as  for  an  inferior  court  to  rajndge 

is  the  ./I bo/  jttdgmtnt  for  that  case,  and  the  decision  of  a  superior,  or  for  one  conrt 

between  those  parties.     It  is  amongst  the  tooverrulethejudgmentof  another, whe>« 

radiments  of  the  law.  that  a  party  cannot,  the  law  has  not  given  an  appellate  jnri*. 

when  a  judgment  is  relied  on  Co  support  diction,  or  a  reviiiing  power  acting  di- 

or  to  har  an  action,  avoid  the  effect  of  it  rectly  npon  the  judgment  alleged  Xo  b« 

by  proving,  even   if   he   could   prove  to  erroneous.  —  It  has  sometimes  been  made 

perfect  demonstration,  that  there  was  a  a  question  whether  the  coart  will  not  aet 

mistake  of  the  facts  or  of  the  law     But  aside  an  award,  on  the  gronnd  of  mistake 

this  genera]  rule  is  to  be  taken  with  some  of  the  law,  when  the  arbitrator  is  not  a 

exceptions  and  limitations,  arising  either  profesaiou^  man,  and  decline  inqoiry  into 

1  An  arbitrator  cannot  recover  tor  his  services  in  making  an  award  which  by  hb 
corrupt  and  fraudulent  practices  has  been  rendered  valnelesa.    Bevei  v.  Brown,  66  la. 
56S.     See  Sanborn  v.  Alurphy,  !H)  N.  U.  S5.  — E. 
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*  party,  wonld  nndoubtedly  be  set  aside,  it  has  been  held,    *  702 
that  a  fraudulent  representation  to  an  arbitrator,  hj  meaas 


Mch  mtstkke,  when  he  wm  luidenCood,  natiTe.withontezprewinghiBownopinioa; 
fnim  hifl  profeasiun,  tu  be  well  acqmuDted  or,  vhat  il  perhaps  more  comnoa,  where 
iritii  the  law.  Borne  of  the  writer  cnniH  the  arbiCiBtor  expreaeea  hh  opinion,  Mid. 
may  have  coDDteuanced  tbis  distinction,  coulorniably  to  tnat  opinion,  fiiidi  in  favov 
Bat  the  probability  ii,  that  this  diitinctiun  of  one  of  the  partiei ;  bat  if  the  law  ia 
waa  taken  rather  b;f  way  of  ioeUuice  to  otberwiM,  ia  the  caae  atated,  then  bin 
illnstrate  the  position,  that  when  the  award  is  to  be  for  the  other  part;.  In 
parties  intended  to  sobmit  the  qnestjoiu  inch  case,  there  is  no  doabt  the  court  will 
of  law  Ba  well  wof  fact,  the  Bward  shuitld  consider  the  awud  conclosive  as  to  the 
be  fiiioJ,  bat  otherwise  not;  which  we  take  fact,  and  decide  the  qneetion  of  law 
to  be  the  true  principle,  Bnt  we  thiok  the  tbus  presented.  Another  case,  somewtutt 
more  modem  canes  adopt  the  principle,  analogous,  is  where  it  is  manifest,  upon 
that  inasmuch  as  a  indicial  decision  apon  the  award  itself,  that  the  arbitrator  in- 
A  qneatiuu  of  right,  bj  whatever  focuin  it  tended  to  decide  according  to  law,  but  has 
is  made,  mast  almost  necessarily  iavolve  mistaken  the  law.  Then  it  is  set  aside, 
ftn  application  of  certain  mles  o(  law  to  a  becanse  it  is  manifest  that  the  reanlt 
particular  stalemenC  of  facts,  and  as  the  does  not  conform  tu  the  real  judgment 
great  paipoee  ot  a  sabmissiun  to  arbiCra-  of  the  arbitrator.  For  then,  whaterer 
tion  nsualty  is  to  obtain  a  speedj  deter-  his  anChority  was  to  decide  the  questions 
luinaUun  oC  the  controversy,  a  sabmisuon  of  law,  if  controverted,  according  to  hit 
to  aibitTHtiou  embraces  the  power  to  de-  own  judgment,  the  case  supposes  that 
cide  questions  of  law,  unless  that  pre-  be  iatended  to  decide  as  a  conrt  of  law 
Bumptiun  is  rebutted  by  some  exception  would  decide;  and  therefore,  if  such 
ur  limitation  in  the  snbmission.  We  are  decision  would  be  otherwise,  it  follows 
not  aware  that  there  is  anything  contrary  that  he  intended  to  decide  the  other 
to  the  policy  of  the  law  in  permitting  par-  way."  And  see  Bnrchell  d.  Marsh,  IT 
ties  thus  to  substitute  a  domestic  K>rum  How.  944.  In  this  esse,  Mr.  Justice  Gritr 
for  the  courts  of  law,  for  any  good  reason  said :  "  Arbitrators  are  judees  chosen  by 
•atisbctory  to  themselies;  and  having  the  parties  Co  decide  the  matters  submitted 
done  so,  there  is  nu  hardship  In  hold-  to  them,  finally  and  without  appeal.  As 
ing  them  bound  by  the  result.  Vo/enli  a  mode  of  settling  disputes,  it  should 
Kunfy  injuria.  Un  the  contrary,  there  are  receive  every  encouragement  from  courts 
obviooB  cases  in  which  it  is  highly  benefl.  of  equity.  If  the  award  ia  within  the 
cial.  There  are  many  cases  where  the  submission,  and  contains  the  honest 
parties  have  an  election  ot  forum ;  some-  decision  ot  the  arbitrators,  aftsr  a  full 
timet  it  IS  allowed  to  the  plaintiff,  and  and  fair  hearing  of  tiie  parties,  a  toutt 
■ometimea  to  the  defendant.  It  may  de-  of  equity  will  not  set  it  aside  for  error, 
pend  upon  the  amonnt  or  the  nature  of  the  either  in  law  or  fact.  A  contrary  course 
coutruversy,  or  the  pemonal  relations  of  would  be  a  substitution  of  the  judgment 
one  or  other  of  the  parties.  As  familiar  of  the  chsncellor  in  place  of  the  judns 
instauces  in  our  own  practice,  one  may  chosen  bv  the  parties,  and  would  make 
elect  toproceedintbecourtsottheUnitod  an  award  the  commencement,  not  the 
State*,  or  in  a  State  court;  at  law  ot  in  end  of  lltieation."  See  also  Jones  v.  Boa- 
equity  ■  in  a  higher  or  lower  court.  In  ton  Mill  Ciirporation,  6  Pick.  148 ;  Fuller 
either  case,  a  judgment  in  one  i^  in  v.  Fenwick,  3  C.  B.  700;  Faviell  v.  East- 
general,  conclusive  against  proceeding  em  Counties  Railway  Co.,  S  Exch,  344 ; 
fa  another.  A  very  common  instance  of  Kent  n.  Elstob,  3  East,  18;  Kleine  d. 
makinft  a  judgment  conclusive  by  consent  Catara,  i  Gallis.  SI ;  Greenough  v.  Kolfe, 
is  where  a  partv  airreM,  in  consideration  *  N.  H.  357;  Johns  v.  Stevens,  3  Vt.  308; 
of  delay,  or  some  advantage  to  himself,  to  Bliss  v.  Robins,  6  id.  &S9  ;  Hoot  d.  Ben- 
make  the  judgment  of  the  conrt  of  com-  wick,  IS  III.  461;  Wohlenberg  e.  Lan- 
mon  pleas  conrlusive,  where,  bnt  for  s  ch  man,  6  Taunt.  2M ;  Prentice  t>.  BeeiC  1 
consent,  he  woold  have  a  right  to  the  jndg-  Tannt.  isa  ;  /a  r«  Badger.  2  B.  &  Aid. 
ment  of  the  higher  court.  Bnt  where  the  691  ;  Bouttilier  r.  Thick.  1  l)owl.  &  R. 
whole  matter  of  law  and  fact  issubmitted,  366  ;  Richardson  v.  Nourae,  3  B.  &  Aid. 
it  may  be  open  tor  the  court  to  inquire  into.  S37  ;  Delver  v.  Barnes,  I  Tannt.  48; 
a  mistake  of  law,  arising  from  matter  ap-  Cramp  v.  Symoos,  1  Biug.  104 ;  Anooy- 
parently  on  the  award  itself;  as  where  the  mout,  1  Cbitty  674iPnllian  cPeusouneaa, 
arbitiatM baa, in hisaward,  raised  theoues-  83  111.  S76. 
tion  of  law,  and  made  bis  award  in  the  utec- 
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•  703    of  which  an  •awaid  was  obtaiaed,  will  not  be  the  ground 

of  an  action  by  the  injured  party,  (jf) 
It  has  been  permitted  to  the  arbitrators  to  state  a  mistake  of 
fact,  which  they  afterwards  discovered;  but  it  would  seem  that 
the  court  cannot  then  rectify  the  award,  or  do  anything  but  set 
it  aside  if  the  error  be  material,  or,  perhaps,  in  some  cases,  refer 
the  case  back  again  to  the  arbitrators,  (h)  ' 

(y)  Blamv*   e.    Bristol   Wateroorki  or  tome  fraad  or  impoaiUoD  od  tfae  nart 

Co.  1    U.  £  N.  368.  at   the   I 

{k)  Ai  to  the  effect  of  a  mUtake  in  awnnl,  I , 

tkCC,  see  an  elaborate  review  of  the  author-  ton  were  deceived  or  misled.     In  neither 

itie*  by  Ch.  Kent,  io   Underhill   v.  Van  of  theiie  ranee   it  the   rsHiilt   the    delib- 

Cortlandt,   a  Johoa.   Ch.   339.    See  alau  ante  and  fair  jadgiuent  of  the  judeed 

The   Bueton  Waterpuwer  Co.   v.  Gray,  6  i:bi>HeD  by  the  parties ;  the  former  is  Uia 

Met.  131.  cited  lu/mi,  where  Shaie,  C.J,,  remit  of  prejudice  uaiuflaeDced    by  lavr 

said     "  Another  f;n>und  fur  setting  aside  and  fact ;  tlie  latter  may  be  a  troe  jndf;- 

tbe  award  is  a  mistake  of  fact,  apparent  meat,  but  upon  a  cane  falsely  impueed  on 

upon  the  award  itself .  and  this  in  held  them   hy   the  fraud  of  a  party.     Under 

to  invalidate  the  award,  upon  the  priaci-  this  cIbsb  of  cases,  where  the  award  may 

pie  stated  in  the  preceding  propottitioii,  be  set  aside,  upon  matter  not  arising  out 

that  the  award  does  not  cuaiarni  lu  the  of  the  xubinission  or  award,  another  was 

judgment  of  the    arbilraton  i    aud    the  stated  at  the   trial ;  that  is,   where   the 

mistake,  apparent  in  some  material  and  arbitratois  make  a  miatake  in  matter  of 

important    particular,    shows    that    the  fact  by  which  they  are  led  to  a  false  result, 

reeolt  is  not  the   troe  jadgiuent  of  the  This  would   not  extend  to  a  case  where 

arbitriltors.    The  mistake,  therefore,  mujt  the  arbitrators  come  to  a  coDcluaiou  of 

be  of  such  a  uature,  so  affecting  the  prin-  fact  erroneously,  upon  evidence  submitted 

ciples   apun  which   the  award   is   based,  lu  and  considered  by  them,  althonrh  the 

that  if  It  liad  been  seasonably  known  and  party  impeaching  the  award  shuuM  pni- 

disclosed  to  tlie  arbitrators,  if  the  truth  '      '  ' 

had  been  known  and  understood  by  them, 

they  would  probably  have  come  to  a  dif.  „  *     =         ■     ■ 

ferent  result.    A  familiar  instance  of  this  circumstances    known    and    understood] 

class  of  mistakes  ia  an  obvious  error  in  therefore  a  result  which,  upon  the  prin- 

computation.  by  which  the  apparent  result,  ciples  stated,  must  be  deemed  conclusive, 

in  sums  or  times,  or  other  thiugs  of  like  But  tlie   mistake  mnst  be  of  some  fact, 

kind,  is   maoifestly   erruueons.     In    such  inadvertently  assumed  aud  believed,  which 

case  it  is  clear  that  tJie  result  staled  is  can  now  be   shown    not  to  have  been  so 

not  that  iutended;  it  does  not  express  the  aiwumed;  and   the  principal  illnstrBtiaa 

real  juJj^meut  of  the  arbitrators.     The  was  that  of  aaiaff  a  false  weight  or  mea- 

claas  of  cases  in  which  the  court  will  set  sure,  believing  it  to  be  correct.     Suppose, 

aside  an  award,  upon  matter  not  arising  as  a  further  ill ust ration,   tiiat  a  compass 

out  of  the  submission  or  award,  is.  where  had  been  used  to  ascertain  the  bearings  of 

there  is  some  corruption,   partiality,   or  points,  and  it  should  be  afterwards  foand, 

misconduct  on  the  part  of  the  arhtratora,  that,  by  accident,  or  the  fraud  of  the  party, 

>  In  the  case  of  the  Dnke  of  Buccleuch  v.  Metropolitan  Board  of  Worka.  L.  R.  9 
H.  L.  418,  4S2.  I^ord  C'lirnt  stated  the  law  as  to  the  testimony  of  arbitratora  thus, 
"  Upon  every  poiut  which  may  be  considered  to  be  a  matter  of  fact  with  reference  to 
the  making  of  the  award,  tfie  evidence  of  the  arbitrator  or  umpire  was  properly 
admissible.  He  was  properly  asked  what  had  been  the  course  which  the  argument 
before  him  had  taken,  what  claims  were  made  and  what  claims  were  admitted  ,  so  that 
we  might  be  put  iu  possesaioii  of  the  history  of  the  litigation  before  the  umpire  up  to 
the  time  when  he  proceeded  to  make  his  award  Bnt  there  it  seems  to  me  the  right 
of  asking  queations  of  the  umpire  ceased."  Thus,  an  arbitrator  will  not  be  allowed  to 
testify  that  he  signed  an  award  under  the  belief  that  it  would  not  be  binding  or  legal. 
Tucker  V.  Page.  69  111.  179.  Nor  will  evidence  be  admitted  cd  sin  admission  bv  an  arbi- 
trator that  he  made  his  award  improperly,  as.  for  example,  by  cullusion  or  in  conse- 
queuce  of  a  bribe.  In  re  Whitely  and  Roberts'  Arbitration,  |iadlj  I  Cb.  »&8.  bW 
also  McKae  v.  Lemay,  IS  Can.  S.  C.  SSa 
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•If  the  anbrnissioii  authorize  the  arbitrators  to  refer    •704 
questions  of  law  to  the  court,  this  may  be  done ;  otherwise, 
such  reference  would,  in  general,  either  be  itself  declared  void,  or 
would  have  the  effect  of  avoiding  the  award,  because  it  preveated 
it  from  being  certain,  or  final  and  couclusive.  (t)    The  arbitrators, 
hy  a  general  submiasion,  are  required  to  determine  the  law ;  and 
only  a  decided  and  important  mistake  could  be  shown  and  have 
the  effect  of  defeating  the  award ;   it  has  been  said,  that 
only  a  mistake  amounting  to  a  perverse  misconstruction  *  of    •  705 
the  law,  would   have  this  effect;   certainly  a  very  great 
power  is  given  to  arbitrators  in  this  respect,  and  it  has  even 
been  expressly  declared,  that  they  have  not  only  all  the  powers 
of  equity  as  well  as  of  law,  but  may  do  what  do  court  could  do, 
in  giving  relief  or  doing  justice.  (;■), 

a  magnet  had  be«D  so  pliced  as  to  diatnrb  snbjecC  of  complaint  bj  either  paity,  for 

the  action  of  the  needle,  and  this  wholly  it  in  their  own  choice  to  be  concluded  bj 

Duknowu  to  the  arbitrators  ,  itisnotafact  the  judgment  of  the  arbitratoiH.    Besidea, 

ui  the  inference  of  a  fact,  upon  which  anj  under  luch  a  genera]  Bubmianioti,  the  rea- 

jndgmeut  or  skill  had  been  exercised,  but  aonable  rale  seems  to  be,  that  the  retene* 

It  pure  mistake,  by  which  their  jndgmeot  are  not  bound  to  award  npoa   the  mere 

as  well  as  the  needle,  bad  been  ewerved  dry  principles  of  law  applicabla  to  the 

from  th«  true  direcciun,  which  it  woold  caie  before  them.    Thev  may  decide  npoo 

have  token  had  it  followed  the  true  taw  priuciplc*  of  equity  and  good  o 

understood  to  govern    it.    One    test  of  and  may  make  ""  ' "..._. 

ouch  a  mistake   is,  that  it  is  of  such  a  We  hold,  in  cl 

kind,  and  ao  obvious,  that  when  brought  Lord  Talbot  ii 

to  the  notice  of  the  arbitrators,  it  would  n   Bumstead,  of  Lord   Thurloa  ._  

induce  them  to  alter  the  reenit  to  which  v.  Simonda,  of  the  King's  Bench  in  Airu. 

they  had  coma  in  the  parliiular  specified,  lie  a.  Gaff,  and  of  the  Common  Fleas  iu 

It  is  not  to  be  understood  that  such  mis-  Delver  d.   Barnes.     If,   therefore,  nndet 

take  can  be  proved  only  by  the  testimou;  an   unqualified  submission,  the  retereea, 

or  by   the  admission  cil  the  arbitrators,  meaning    to  take  upon   themselves    the 

Tbey  may,  from  various   came*,  be  nn-  whole  renponsibility,  nod  not  to  refer  it 

able  to  tBBtify,   or  may  not   be  able  to  to  the   coart,  do  decide  differently  from 

recollect    the   facta    and     cirtnmstaucea  what  the  conrt  would  on  a  point  of  law, 

Mifflciently.    It  is  not,  therefore,  as  mat-  the  award  ought  not  to  be  set  aside.     If, 

ter  of  law,  confined   to  a  case  of  mistake  however,   the   referees    mean    to  decide 

admitted  or  proved   by  the  arbitrators;  according  to  law,  and  mistake,  and  refet 

but  it  must  be  of  a  fact  upon  which  the  it  to  the  court  to  review  their  decision  (aa 

judgment     of   the    arbitrators    has   not  in  all   cases,  where  they  specially  state 

passed  as  a  part  of  their  jndicial  iavestl-  the  principles  on  which  thev  have  acted, 

gation.  and  one  of  such  a  nature,  and  so  they  are  presumed  to  do),  in  such  casea 

proved,  as  to  lead  to  a  reasonable  belief  the  court  will  set  aside  the  award;  for  it 

that  they  were  mieled  and  deceived  by  it,  is  not  the  award  which  the  referees  meant 

and  that  if  they  had    known  the  truth,  to  muke,  and  they  acted  under  a  mistake. 

they   would    have  come    to   a  differeot  On  the  other  hand,  if  knowing  what  the 

result.''  law  is,  they  mean  not  to  be  fcund  by  it, 

(I)  Sutton  V.  Horn,  7  S.  &  R.  3£e.  but  Co  decide,  what  in  equity  and   good 

(jl  The  power  of  arbitrator*  lo  die-  conscience  ought  to  be  done  between  the 

regard  strict   principles  of  law,  and   lo  parties,  their    award   ought    to  be  snp- 

docide  upon  principles  of  equity  and  pood  ported,  although  the  whole  proceedinKa 

conscience,  was  warmly  claimed  bv  'Slary,  should   be   apparent   un    the  lace  of    tM 

J,     iu    Kleine    r.    Catara,    2  Gaflis.  61  :  award.     And    this,  in   onr   opinion,    not- 

"  Cader  a  general  suhmiMion,"  said  he,  withstanding    soma    contrariety,    is    the 

"the  arhitiBlors  have  rightfully  a  power  good    sense   to    be    extracted   from    the 

to  decide  on  the  law  andthe  fact ;  and  an  authorities.    In  Morgan  n.  Mather,  Lord 

ernir  in  ei^Hr  re^)ect  ought  not  to  be  the  Loai/hlieioagk  lays  It  down  as  vlear,  that 
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Other  gronads  of  objectioD  to  an  award  are  irregularity  of 

proceedings. '    Thus,  a  want  of  notice  to  the  parties  furnishes  a 

ground  of  objection  to  the  award.  (&)    And  for  this  ptirpoae 

*  706    '  it  is  not  necessary  that  the  submission    provide  for 

giving  such  notice,  because  a  right  to  notice  springs  from 

corniptioD,    miRbehmrior,    or    exc«n    of  Lnti  n.   Linthicnni.  8  Pet.   ITS;   Fctars 

power,  are  the  ofilf  gnniDds  for  setting  n.   Newkirk,   6  Cowen,  .103;    KiTara    e. 

Ewide  awEU'ds;  and  alChoaKh  in  cbe  same  Walker,  1   D&ll.  81;  Webber  c.  Ivei,  1 

cane  Mr,  Comtni»iaaer  iVUion  uys,  that  Tyler,   441 ;  Craig   b,  Hawkins,   Hardin, 

arbitratorv  csoDot  award  contrary  to  law,  4B;    Cartii   e.    Sacramenti^  64   CaL    10>. 

becaoBe  that  is  bejood  their  power,  fur  In   Crowell   c.   Davis,   12   Met.   S93,  C. 

the  parties  iutend  to  inhmit  to  ttiem  uuly  and    D.  agreed   Co  sabmit    all   d»poted 

the  legal  consequetices  of  their  Cransao-  clunu  between  them  to  tbe  final  award 

tions  and  agreemeute-,  yet  this  reasoning  of  B.,  and  to  ahide  by  hie  decision;  and 

ii  wholly  Qusatisfactory,  not  only  from  its  that  if  B.  ihoald  decline  to  act  alone  a> 

begging  the  question,  bat  from  its  being  referee,  he  might  Belevt  one  or  two  other 

in  direct  oppusitiou  to  very  high  author-  referees  to  act  with  him ,  and  that  if  he 

ity.    If.  in  the  case  before  the  court,  tbe  should    decline    altogether,    the   matter 

referees  had  made  a  general  award,  with-  should    be    referred   to   each  penoo   or 

'   J  speciScation   of  the  reasons  of  peiamu  as  be  sbuuld  select.    B.  declined 

it    wonld    hare  deserved  to  act,  and  appointed  U.  H.,  and   L  aa 

osidenuioD,   whether   we  referees  oa  the  33d  of  Maicb.  of  which 

could,  ly  mllateral  evidence,  have  exam-  appointment  C.  and   D.  had  immediate 

ined  inM  the  existence  of  any  errors  of  notice,  and  G.,  as  chairman  of  said  lef- 

law.     We  are  not  prepared  to  say  that  er«ea,  called   on   D.,  and   informed   hin 

BOch  a  connw  wonld  be  proper,  unless  the  that  the  referees  had  agreed  to  bear  the 

snbmission  were  restrained  to  that  effect,  parties  in  tbe  afternoon  of  that  day.     D. 

or  misbehavior  were  justly  imputed  to  the  told  Q.  that  he  could  not  attend   to  (be 

referees.    Bat  here  tbe  referees  have  ex-  bnsiness  on  that  day ;   and  O.   told   D. 

pranly  laid  tbe  grounds  of  their  deciHon  that  H.  and  I.  could  not  attend  at  any 

before  us,  and  have  thereby  submitted  it  other  time,  and  that  other  referees  would 

for  our  consideration.    This  conrw  is  not  have  to  be  appointed  in  their  place,  to 

mnch    to    be    commended.      Arbitiacurs  which    D.  made  nu  objection   or  reply, 

may  act  with  perfect  equity  between  tbe  On  the  next  day,  G.  gave  notice  la  D. 

parties,  and   yet    mav  not  always    f|^ve  that  the  hearing  would  be  on  tlM  iltix 

good  reasons  for  their  decisions;  and  a  of  March,  at  a  certain  place,    (>d  the  Mid 

disclosore   of    their    reasons   may  often  37th  of  March  H.  and  1.  were  not  pieaent 

enable  a  party  to  take  advantage  of  a  at   tbe  appointed    place,  and   B,   at  the 

Blight  mistake  of  law,  which  rnay  hate  leqoert  of  C.  and  G.,  appointed   K.  and 

..,„    i;ffi«   K— ;n„   ™    .i,«    ».«r.     A  L.asrefereeain  theirstead.    G.,K,andL. 

C,  in   the 
ard  in  C.'a 

must  stand  or  fall  by  its  intrinsic  correct-  favor.    Held,  that  D.  was  not  bound  by 

ne«,  tested  by  legal  principles."  the  award.    And  see  Petenwn  v.  Ayre,  17 

(it)  Faicbal   ».   Tern,   Kelynga,   135;  C  B.  7!4,  S5  Eng.  L.  &  Eq  32b;  Oswald 

Rigdeo  V.   Martin,  6   Harris  &  J    403;  >  Gray,  B^  Coon,  I8U,  39  £ng.  I^  & 

Falconer  v.   Montgomery,  4   DalL   S33;  Eq.  85, 

I  Wliere  one  of  three  arbitrston  had  cooTened  with  an  ontside  party  aboat  the 
matter  in  controversy,  under  such  circnmstancea  as  probably  to  influence  his  mind  in 
making  the  award,  the  award  was  set  aside,  although  the  snbintsnion  provided  that  an 
agreenient  of  only  two  arbitrators  shonld  be  necessary  to  make  a  binding  award. 
Moahiar  v.  Shear,  102  111  1S9.  So  the  exclnsion  of  one  party  from  tbe  hearing  and 
allowing  the  secret  partner  of  the  other  to  be  present  makes  the  award  void.  Ship- 
man  n.  Fletcher.  83  Va.  601.  If  lodging  and  meals  are  famished  the  arbitrates  by 
one  of  the  parties  the  award  will  be  void.  Robinson  c.  Shanks.  ]1B  Ind.  I!S.  Parties 
may  refer  to  the  employee  of  one  of  them.  Howard  v.  Fensacota,  ic.  R.  R.  Co,  34 
Fla.  MO.  Bnt  where  the  submission  requires  a  "  disinterested  third  party  "  an  award 
by  a  stockholder  of  one  of  the  litigants  is  void.  Baltimore,  &c.  B.  R.  Co.  n  Cantoa 
do.,  70  Md,  405. 
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the  agreement  to  submit  (/)  But  this  rule  is  not  of  universal 
application ;  for  there  ma;  be  cases  where  all  the  facts  have  been 
agreed  upon  and  made  known  to  the  arbitrators,  and  where  the 
case  does  not  depend  upon  the  evidence,  and  no  hearing  ia  de- 
sired, and  therefore  notice  would  be  nnnecessary.  (m) 

Another  instance  of  irregularity  is  the  omission  to  examine 
witnesses,  (n) '  or  an  examination  of  them  when  the  par- 
ties were  "  not  present  and  their  absence  was  for  good  •  707 
cause ;  (o)  but  the  examination  of  witnesses  without  put- 
ting them  under  oath  or  affirmation  will  not  set  aside  an  award, 
if  the  parties  were  present  and  made  no  objection,  {p)  A  conceal- 
ment by  either  of  the  parties  of  material  circumstances  would 
avoid  an  award,  for  this  would  be  fraud.  So  it  the  arbitrators, 
in  case  of  disagreement,  were  authorized  to  choose  an  umpire, 
bat  drew  lots  which  of  them  should  choose  him.(j)    But  it  was 

(/)  Elmendorf  v.  Harrii,  S3  Wend.  flSS ;  award  let  aiide,  it  «a>  held,  Churdi,  J .  di|. 

Petett  o.  Newkirk.  6  Coweu,  103.  leiitiiiK,  that  no  oifflcietit  caiue  was  shown 

(m)  Miller    u.   Kennedj,    3    Rand.   S.  for  ancb  an  interferenra.  and  the  bill  waa 

No^e  to  lareties  on  (he  submiMion  bond  disniissed.    And  lerahit  tbnt  where  the  snb- 

ia  not  neceasary.     Farmer  v,  Stewart,  3  miiaion  is  to  two  arbitrators,  with  power, 

N.    H.  97.    In   Raaaej  n.    Edwards,   17  in  case  of  diBagreement,  to  aelect  a  third 

Conn.  309,  A  and   B,  haviDg  nusettled  penon  to  act  conjiHatlj  with  them,  the 

acconuta  between  them,  mbmitted   luch  ceceaaitj  of  a  reheuring,  in  the  alisence  o( 

accoDDts  to  the  arbitrament  of  C  and  1> ;  any  expnaa  raqneat  by  one  or  both  of  the 

and  in  case  they  shoald  not  agree,  the?  parties,  ia  a  matter  restioK  ia  the  «i>uud 

ware  anthorized  to  nelect  a  third  person,  discretion  of  the  arbittatois ,   but  if  tnch 

who,  either  iodividually,  or  in  «>njaDction  request  ba  nkade,  it  is  their  duty  to  comply 

with  the  other  two,  sliould  determine  the  with  it.     See  further  Rigden  v,  Martin,  6 

canse.     C  and  D,  after  hearing  the  par-  Harris  &  J.  406 ;   Emery  p.  Owian.  7 

ties,  and  examining  their  boo'^  and  ac-  Gill,  488 ;  Bullitt  v.  Musgrave,  3  Gill,  31 ; 

counts,  were  anable  to  agree  npon  a  port  Cobb  d.  Wood,  33  Me.  4&5 ;    McKianey  v. 

at  the  matter  ia  controversy;   and  theto-  Page,  id.  SI3.    And  the  light  to  notice 

npon  they  selected  E  as  a  third  person  to  may  l>e  waived.    Graham  e.  Graliam,  9 

act  with  them  in  loakinK  the  award.     C  Ban,  S54. 

and  D  then  stated  to  E  the  claims,  ac-  (n)  This  leems  not  to  be  necasaary,  in 

counts,  and  evidence  of  the  parties,  rela.  caaea  where  the  value  of  property  merely 

tire  to  the   matters    about    which    they  ia   to  be  determined.     Eada  v.  Williama, 

disagreed;  after  which  C,  D,  and  E  made  t  De  G.,  M.  &  G.  674,  31  Eug.  L.  &.  £q. 

thelrawardinfavorof  B.    AaudBhadiio  SOS. 

notice  of   the  appointment  of   E,   imti]  (d)  So  an  e]iamination  of  the  books  of 

after  the  publication  of  the  award  ;   nor  one  party  in  the  absence  of,  and  without 

bad  they,  or  either  of  them,  any  hearing  notice  to.  the  other  party,  and  without 

before  the  arbitrators,  after  soch  appoint-  proof  of   the  correctness  of   the  entries 

ment;  but  C  and  D  in  omitting  to  give  therein,  wiU  vitiate  the  award.    Emery  v, 

•nch   notice,  and  in   making  their  state-  Uwings,  7  Qill,  488.    See  also  Knuwiton 

nient  to  E,  acted  under  a  sense  of  dnty,  v.  Nickles,  !9  Barb.  46a.   ' 

and  were  not  guilty  of  any  fraud,  conceal-  (o)  Biggs  u,  Hansell,  16  C.  B.  563. 

ment,  or  partiality.    On  a'bili  in  chancery,  (g)  Harrii  v.  Uitchel,  3  Vem.  48S. 
t«oitght  Dy  A  againU  B,  to  have   tbe 


other  witnesAes.  Halsteaa  v.  Seamaa,  S3  N.  Y,  S7.  An  award  oa  a  loss  bj  flre  where 
the  arlHtrator  does  not  examine  the  property,  but  ooly  ixioks  and  Touchen,  ia  void. 
Hartford  Fire  Ins.  Co.  c.  Bonner  Ueicaotile  Co.  44  i'ed.  Bap.  131. 
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ID  one  case  h^ld  enough  that  each  arbitrator  named  an  umpire, 
and  Iota  were  drawn  to  decide  which  oE  these  two  should  be 
taken,  because  it  might  be  considered  that  both  of  these  men 
were  agreed  upoD.(r)  And  if  an  umpire  be  appointed  hy  lot,  or 
otherwise  irregularly,  if  the  parties  agree  to  the  appointment, 
and  con6rm  it  expressly  or  impliedly  by  attending  before  him, 
with  a  full  knowledge  of  the  manner  of  the  appointment,  this,  it 
seems,  covers  the  irregularity.  («)  If  a  reference  be  to  three  arbi- 
trators, the  award  of  two,  without  consulting  the  third,  although 
he  be  absent,  has  no  force,  (f )  ^ 

8.    Of  an  AoRBiiiBiir  to  stiBiin  Qcbstiomb  io  Abbitkation. 

Both  in  this  country  and  in  England,  it  has  long  been  consid- 
ered, that  the  parties  to  a  contract  are  not  bound  by  an  agree- 
ment, whether  in  or  out  of  the  contract,  to  refer  questions  under 
the  same  to  arbitration ;  because  they  cannot  oust  the  courts  of 
their  jurisdiction,  by  any  agreement   that   these   claims 

*  708   shall  be  *  submitted  to  arbitration,  (u)     Such  a  clause  has 

been  held  to  have  no  effect,  although  the  matters  in  con- 
troversy have  been  referred  to  arbitrators  and  are  still  peudiug  at 
the  time  of  action  brought  (v)    So  courts  of  equity  have  refused 

(r)  NMie  e.  Ledeer,  I6  But,  51.    Bat  (r>  h  n   Beck  &  JackMn.   I   C.   B. 

•ee  coBira.  /n  re  Caiiell.  9  a&  C.  634i  (k.  ».)  B9S.     See  tlao  Wade  v.  Dowling, 

TUDDO  D.  Bird,  S  B.  &  Ad.  4SS ;  Jmmei  o.  4  ELlia  &  B.  44. 

Altwood,  T  ScuK,  S4I;  Ford  c.  Junea,  3  (u)  Kill    n.  HolliBter.   I    WiUon,    1!9; 

B.  &  Ad.  248 ;  Hart  c.  Kennedy,  47  N.  J.  TKompeoQ    u.   Ctiaruock,   8  T.   R.   139 ; 

Eq.  51.  Galdatone   e.   Osbom,  3  Cai.  &  P.  550 ; 


())  Taylor  v.  Backhooiie,  Bui  Conrt^     Mitchell  c.  Harris,  2  Ven.  I2S;  Welliai 
I  EnK.  L.  &  Eq.  1S4 ;  Tnono  v.  Bird,  5    ton  s.  Mackintosh,  3  Atk.  S69 .  Nict 
I.AAd.4SS.    iSeealsaa«(i>,p.  «69Sn.  1.     v.    Cbalie,    14    Vea.   265;    Kobiusoa 


The  acqiliesceace  in  such  a  mode  of  ap-  Georgea  Ini.  Co.  IT  Maine,  131 ; 
poiDtment  will  not  bind  a  party,  however,  More,  40  Maine.  515;  AUegre  n,  Marj- 
nnleu  made  with  full  kaowledRe  of  all  the  land  laa.  Co.  6  Harris  &  J,  40S ;  Gray  n. 
facti.     Wells  n.  Cooke.  2  B.  &  AM  SIS-,  Wilson,  4  WatU,  39  ;  Contee  i:  Dawson, 
/n  reJaiiiieBon,4  A.&)i:.945; /nreGreen-  9   Bland,  264;  Kandel  R.  Chesapeake  & 
wood,   9    A.  4,  E.  B99 ;  /n  re  Hodson,    7  Delaware  Canal  Co.  1    Harring  Del.  233 ; 
Dowl.  569.     The  (Tose  of  Ford  u.  Jooee,  3  Hurton  v.  Stanley.  1  Miles.  4IB  ;  Stone  e. 
B.  &.  Ad.  24S,  holding  that  tbe  appoint-  Dennis,  3  Porter,  231 1  Haggart  v.  Mo- 
ment of  nmpire  by  lot,  even  by  conaent  of  gan,  4  Sandf.  19S,  1  Seld.  422. 
parties,  is  bad.  is  probably  not  law;  con-  (v)   Uuria  a.  Keynolds,  7  Q.  B.  71. 
srn>tu  lallit  errarfm.     See   Chriatman  u. 
Moisn,  9  Barr,  487, 

'  Thongh  a  majority  are  empowered  to  make  award,  all  the  arbitratora  must  be 
present  at  the  hearings,  Kent  a,  French,  76  la.  1B7  ;  Doherty  i:  Doherty.  148  Mans. 
367.  And  whei«  two  arbitratora  after  bearings  disagreed  and  according  to  the  tenns 
of  the  tDbmissioD  rhose  a  third,  an  award  without  a  rehearing  is  mid.  Alexander  c. 
Cunningham,  1 1 1  111,  !il  L  So,  where  one  of  the  arbitrators  took  down  tbe  teatimooy 
for  the  other  (who  wu  not  present)  Io  read,  the  award  wan  held  void.  Taylor  r. 
Vessel  Owner's  Towing  Co.  116  111.  993.  See  also  Hartford  Fin  In*.  Ca  «.  Bonner. 
Mercantile  Co,  44  Fed.  Rep.  151. 
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to  enforce  a  bill  for  the  specific  performance  of  an  agreement  to 
refer  to  arbitration,  or  to  compel  a  part;  to  appoint  an  arbitrator 
under  such  an  arrangement,  (w)  In  one  case  where  an  action  was 
referred  to  arbitration  by  consent,  the  court  refused  to  order  the 
arbitrators  to  proceed,  {x)  But,  in  England,  the  principles  upon 
which  these  rules  rest,  have  recently  been  much  ques- 
tioned ;  (y)  and  it  *  has  been  held,  that  an  agreement,  that  *  709 
the  amount  of  damages  to  be  recovered  in  an  action  at  law 


(ic)  WellingUin  v  MacklntOBh,  3  Atk.  {g)  In  ScoU  v.  Avery,  9  H.  L.  Cu. 
569;  Street  v.  Kigbr,  6  Yes.  S1&;  Milnet  811.  SB  Eog.  L.  &  Eq.  I,  13,  Creuwell.J., 
9.  Gery,  U  id.  400;  ^andell  o.  Brettargh,  Mid :  "  The  whole  at  cbe  doctrine  m  to 
IT  id.  333;  Gourlay  D.  Unke  of  Somenet,  ousting  the  jariBdiction  ol  the  coutu, 
19  id.  439;  Wilks  o.  Davis,  3  Meriv.  507  ;  nppean  to  have  been  based  upon  tha 
Agax  D.  Macklew.  !  SimouB  &  S.  41 S-,  panels  quoted  by  Parke,  B.,  in  S  Kxch. 
Hexboroueh  d.  Bower.  T  Be&v.  137  ;  Cop-  494,  from  Co.  Litt.  53S:  ■  If  a  man  makes 
per  D.  Wells.  Santon,  10;  To!)y  o.  County  a  lease  f(  "*  '  '  '  '  .  -■  - 
of  Briatol,  3  Story,  800.  In  Halflied  v.  if  any  v 
Jenniag.  3  Dickens,  70S,  nam.  Halfhide  shall  be  redressed  by  neighbors,  and  not 
V.  Penning,  3  Bro.  Ch.  336,  a  bill  waa  by  suit  orplea,  ootwithsIaDdinK,  an  action 
brouebt  by  ona  partner  against  another  uf  waste  shall  lie,  fur  the  place  wasted 
and  the  representative  of  a  deceased  part-  cannot  be  recovered  without  piea.'  The 
ner,  for  au  account  and  for  a  production  case  is  not  to  be  found  in  the  Tear  Book, 
and  a  discovery.  The  defendants  pleaded,  8  Edir.  III.,  referred  to,  but  ia  in  Fitz. 
that  there  was  a  ctanse  in  the  articles  that  Ab.  '  VTaste,' pi.  9 ;  and  the  whole  of  it  is 
DO  bill  or  suit  should  be  brought  respect-  given  Id  Co.  Litt.  536.  It  seems  that  this 
tng  the  partnerahip.  until  the  matter  decision  proceeded  on  the  gronod  that  the 
should  have  been  referred  to  arbitratiou  neighbors  could  not  redress  the  wrong 
and  the  arbitrator  should  have  made  his  done ;  that  it  could  only  be  doue  by  plea; 
award,  and  the  plea  was  snstained.  This  therefore,  notwithstanding  the  deed,  an 
case  has  generally  been  considered  to  have  action  of  waste  would  lie.  There  is  not  a 
been  incorrectly  decided;  but  it  appears  word  leading  to  the  supposition,  that  an 
to  OS  not  to  be  opposed  lo  the  anthorities  action  would  have  been  maintainable,  if 
above  cited,  and  it  is  sustained  by  Lord  the  neighbors  could  have  given  the  appro- 
Chancellor  Sugdrn,  in  Dimsdale  v.  Kob-  priate  redress;  or  that  it  might  nut  have 
ertsun.  3  Jones  &  La  Touche,  58.  In  been  granted  by  deed,  that,  if  a  dispute 
this  case,  a  sabmission  had  been  entered  arose  about  waste,  neighbors  should  saj 
into  by  the  parties,  the  arbitrators  were  whether  there  bad  been  waste  or  not. 
designated,  and  their  powers  and  duties  But  in  subsequent  cases,  it  has  been  con- 
fully  pointed  oat.  But  before  they  had  sidered  to  have  established,  that  parties 
taken  any  proceedings,  the  pluntiff^  filed  caunot  by  agreement  oust  the  jurisdiction 
his  bill,  alleging  that  the  arbitrators  could  of  the  courts  of  the  realnu"  And  in  Rns- 
not  do  him  juBiice  nnder  the  powers  con-  sell  o.  Pellegrini,  6  Ellis  &  B.  1030,38 
ferred  npon  them.  It  is  provided  in  Eng-  .Eng,  L.  4  i^.  99,  Lord  Ciimpbell,  C.  J., 
land  and  Ireland  by  statute,  that  after  the  said  :  "  For  some  time  the  courts  had  a 
arbitratoni  are  appointed  in  pursuance  of  great  horror  of  arbitrations,  and  doubts 
any  aubmiasion  to  reference,  containiDg  BD  were  entertained,  whether  a  clause  for 
agreement  that  such  anhmifsion  shall  be  referring  matters  in  dispute,  introduced  in 
made  a  rule  of  court,  etc.,  that  the  sub-  an  agreement,  was  not  illegal.  But  I 
mission  cannot  be  revoked  by  either  party  cannot  imagine  why  parties  should  uol  be 
without  leave  of  court,  1  he  chancellor  allowed  to  settle  their  difiereuces  in  the 
A«f(f,  that  the  bill  would  not  lie  in  this  manner  which  tbev  think  mostconvenieuL 
ease,  and  the  whole  subject  of  the  power  When  a  cause  of  action  has  arisen,  the 
of  a  conrt  of  eouity  in  the  premises  was  courts  nre  not  to  be  ousted  of  their  jnris- 
considered  at  leugth,  and  the  case  of  diction ;  bnt  parties  may  come  to  au  agree- 
HMfbide  d.  Fenning  was  considered  as  nient  that  there  shall  be  uocansaof  action 
correctly  decided.  nntil  their  differouces  have  been  referred 

(x)  Crawsbaj   e.    Collins,   1   Swtuist.  to  arbitration." 
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shall  be  Brat  det«nnined  by  arbitraton,  ia  binding,  and  tbat  do 
action  will  lie  till  soch  an  arbitistion  is  had.  (x) ' 

Even  if  an  agreement  to  refer  a  case  to  arbitration  ia  so  far 
invalid  that  it  cannot  be  pleaded  in  bat  to  a  suit,  an  action  for 
damages  will  lie  for  the  breach,  (a) 

(z)  In  Soott  V  ATet7,  8  Exch.  487,  30  uu  wei«,  and  tiw%y»  have  be«B,  ttmdj 

EDg.  L.  &,  Eq.  as7,  the  polkj  conUined  and  willing  to  have  the  >une  decided  b/ 

the  clauw  :  "  That  the  Eom  to  be  paid  to  uhitnton,    bnt    the    plaintiff  wm   not 

aaj  auEFeriDg    memher  ior  anj  loes  or  ready  and  willing  so  to  do;  and  that  the 

dunai^,  shall,  in  the  flret  ingtance,  be  *a-  lou  had  not  been  oettled  or  aeceitained 

certained  and  settled  by  the  rommittee ;  by  arlntraton.    Un  demurrer,  the  Coart 

and  the  snfferiDg  member,  it  he  agroee  to  d   Excheqner   gave    judgment   for  the 

an^ept  lach  sum  in  full  latisfaction  oC  hii  plaintiff.    But  in  the  Exchequer  Cbiunber 

claim,  shall  be  entitled  t»  demand  and  eue  the  jodgneat  wu  reversed,  on  thegroand, 

for  the  same,  ae  soon  aa  the   amonnt  to  that  the   proviwons    mentioued   did   not 

be  paid  has  been  ascertained  and  settled,  onst  the  cunrta  of  their  jurisdictioD,  bnt 

ami    not    before,    which    can    only    be  merely  provided  that  the  amount  shoald 

claimed  according  to  the  cnstomarr  mode  be  aanotained  in  a  certain  way.  before 

of  payment  in  one  by  the  sodety.      The  the  party  was  at  liberty  to  eue ;  and  that 

arliilratioQ  clause  followed   imniediat4tiy  this  was  in  the  nature  of  n  condition  pre- 

after  this,  which  provided,  that  in  cue  cedent.    Avery  v.  Soott,  8  Exch.  497,  M 

uf  any  difference   between   the  commit-  Eng.  L.   &  JEiq.  3M,    This  decision  was 

tee  and  auy  member  lelatjve  to  the  set-  affirmed  in  the  Honsa  of  Lords.  S  H.  !» 

tlemeat  of  any  loss  or  dama^  or  auy  Cas.  811,  86  Eng.  L-  &  Eq,  1,  Martin,  B., 

other    matter  relating  to   the   inaiirance,  Aiderton,  B..  and  CTomptm,  J.,  disnenting. 

arbitrstora  nhonld  be  appointed,  etc.,  and  Lord  Chancellor  CraninarlA  stated  the  law, 

it  wu  aim)  provided,  that  "the  obtaining  as  followa;  "If  I  coveikant  with  A,  not 

the   decision  of  snch  arbitratoi*  on  the  to  do  a  particular  act,  and  it  is  ^reed 

matten  and  claims  in  dispnte,  is  hereby  between    us    that   any    qaeatiou    which 

declared  to  be  a  condition  precedent  to  might  arise  should  be  decided  by  an  artH- 

the  right  ol  any  member  to  maintaia  any  trator  without  bringing  an  action,  theo 

•uch  actiaa  or  suit."     The  defeudantt'  af^to  tbat  effect  would  be  no  h«t(o  an 

plea   set   forth,    that   a   difference    had  action ;  bU  if  we  a«teed  that  J.  S.  wat  to 

arisen   between    the  committee  and  the  award  the  amonnt  uf  damages  to  be  reeov- 

insund  relative  to  the  extent  of  the  loag ;  erahte  at  law,  then,  if  inch  arbitration  did 

that  the  amonnt    had,  therefore,   never  aot  take  place,  no  action  oonld  be  brought." 

been  ascertained;  and  that  the  defend-  (a)  Livingatone  x.   Balli,  S  Ellia  &B. 

t  In  England  the  rule  seems  now  to  be  eatahlished  that,  though  a  collateia]  agree- 
ment to  renr  to  arbitration  will  not  bar  an  action  at  taw  or  oust  the  conrta  uf  their 
i'nrisdiction,  yet  a  reference  to  arbitration  may  be  made  a  conditiun  precedent  to  auy 
iability,  and  aa  such  will  be  eiven  effect,  for  till  the  performance  of  all  conditions 
precedent,  the  courts  have  nothing  of  which  to  take  jurisdiction.  Scott  v.  Aven-,  i 
H.  L  Cai  811;  EllioU  c.  Royal  Exchange  Ass.  Co.  L.  K.  1  Ex.  £37  ;  Collius  v.  Locke, 
4  App.  Cas.  689  ;  Edwards  u.  Abeiayroa  Ids  Co.  I  Q.  8.  D.  563 ,  London  Ttamwave 
Co.  r  llailey,3  Q.  B.  D.  317;  Babbage  f.  Conlbnrn,  9Q.  B.  D.  135;  Viney  d.  Bignold, 
10  Q.  B  1).  17!.  The  same  distiuciion  ia  ukeu  in  Delaware,  &c.  Canal  Co.  r.  Peuusyl- 
vania  Coal  Co.  SO  N.  Y.  SSO  ;  Seward  v,  Rocheeter,  109  N.  Y.  1«4  ;  Sweet  r.  MorriMm, 
116  N.  Y.  19;  Condon  b.  Rulroad  Co.  UGratt.  314;  Kinney  u.  Baltimore,  &c.  Relief 
Asaoc  39  W.  Va.  38S.  The  decision  in  Viney  t>.  Ri^^nold,  SO  Q.  B.  D.  1 72.  shows  the 
present  temlencr  of  the  conrta  to  construe  such  provisions  so  as  to  give  effect  to  them 
where  pouible ;  and  in  Delaware.  &c.  Canal  Co.  e.  Pennsylvania  Coal  Co.  50  N.  Y.  S50, 
159,  the  court  said.  "  The  tendency  of  the  more  recent  decisions  is  to  narrow  rather  than 
enlarge  the  operation  and  effect  of  prior  decisions,  limiting  the  power  of  contnctiDg 
parties  to  provide  a  tribunal  for  the  adjustment  of  possible  diSereoces  withont  a  leeort 
to  courts  of  law."  Keceut  instances  of  a  rigid  applicatiim  of  the  role,  however,  ara 
White  V.  Middlesex  R.  B.  Co.  135  Mass.  216;  Reed  i>.  Wasbingitan,  &c  Ins.  Co.  138 
Mass.  572  ;  Bade  uf  eld  i>,  Massachosetts  Mut.  Accident  Assoc.  151  Mass.  77,  when  pro- 
visions in  regard  to  arbitration  were  held  no  bar  to  an  action.  See  also  Cox  v.  Grnbb, 
47  Kan.  435,  where  an  agreement  of  compromise  in  regard  to  an  estate  was  held  void 
as  interfering  with  the  method  of  settling  eftates  provided  by  law. 
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Id  Englaad,  it  is  now  provided  hj  statute,  which  probably 
arose  oat  of  the  lecent  adjodicationa,  that  whenever  there 
is  an  "agreement  in  any  written  ioatrnment,  to  refer  a    *710 
cause  to  arbitration,  and  a  suit  is  brought,  the  court  may 
grant  a  rule  to  stay  proceedings  at  the  request  of  the  defendants,  (h) 

In  this  conntry,  it  has  been  held,  that  if  the  insurance  com- 
pany takes  possession  of  the  vessel  and  proceeds  to  repair  her, 
with  the  view  thus  to  make  good  the  loss,  this  amounts  to  a 
waiver  of  the  submission  to  arbitration,  (c) 

8.     Or  TBI  BbvOOATIOK  OF  A  6(tB«MI<ni  to  ABBfTBATOKB. 

It  is  an  ancient  and  well-established  rale,  that  either  party 
may  revoke  his  submission  at  any  time  before  the  award  is  made, 
and  by  this  revocation  render  the  submission  wholly  ineffectual, 
and  of  course  take  from  the  arbitrators  all  power  of  making  a 
binding  award,  (rf)  And  in  some  of  our  States,  as  in  New  York, 
this  is  provided  by  statute.  The  precise  point  of  time  when 
this  power  of  revocation  ceases,  may  not  be  distinctly  deter- 
mined. But  the  reason  of  the  case,  and  some  of  the  authorities 
cited  in  the  note  to  the  preceding  remarks  (note  d),  lead  to  the 
conclusion  that  the  power  exists  until  the  award  is  made. ' 

In  this  country,  our  courts  have  always  excepted  from  this 
rule  submissions  made  by  order  or  rule  of  court;  for  a  kind  of 
jurisdiction  is  held  to  attach  to  the  arbitrators,  and  the  submis- 
131!,  30  EDg.  L.  ft  Eq.  379.  Thla  doctrine  caDDOt  b«  or  onght  not  to  be  referred  to 
«M  doabted  in  TattenaO  v.  Ontote,  9  arbitration  accoriimg  to  ■uchssreementM 
B.  &  P.  131,  aforeaaid;  aad  tliU  the  defeodant  wag.  at 

(A)  17  &  IB  Vict.  c.  1!9.  f  tl.  This  the  time  of  the  briu^nr  ol  Bach  action 
atatnW  pmrideB,  that  "  WhensTer  the  or  loit,  and  still  is,  readj  and  willing  to 
parties  to  any  deed  or  ioitrument  in  join  tad  concDr  id  all  tcu  necewac;  and 
writing  to  be  hereafter  made  or  execnWd,  proper  for  causing  snch  matters  so  to  be 
or  anjr  of  them,  shall  tgma  that  anj  then  decided  by  arbitration,  to  make  a  mle  or 
Bxieting  or  future  differences  between  order  stayiuE  all  proceedings,  iu  such 
thenri  or  aoj  of  them  shall  be  referred  to  action  or  suit  on  snch  terms,  as  lo  costs 
arbittMion,  and  any  one  or  more  of  the  and  otherwise,  as  to  snch  conrt  or  judg* 
parties  so  agreeing,  or  any  person  or  per.  may  seem  flt :  I'rovided  always,  that  any 
sons  claiming  throngh  or  nnder  him  or  snch  rale  or  order  may  at  any  time  after- 
them  shall,  uevertheless,  commence  any  wards  be  discharged,  or  varied  as  justice 
action  at  law  or  soil  in  equity  against  the  may  require."  See  Rnaeell  a.  Pellegrini, 
other  party  or  parties,  or  any  of  them,  or  «  Ellis  ft  B.  lOSO,  39  Eng.  L.  ft  Eq.  99. 
against  any  penon  or  persons  claiming  (c)  Cobb  s.  New  England  Hut  U. 
through  or  nnder  him  or  them  in  respect  Ins.  Co.  6  Gray,  193,  SCM. 
of  the  mattera  so  agreed  to  bo  referred  (d]  Vynior'a  case,  8  Rep.  81 ;  WaJ- 
or  any  nf  them,  it  shall  b«  lawful  for  the  bnrton  v,  Storr.  4  B.  &C.  103;  Green  u. 
court  in  which  such  action  or  suit  ii  Pole,  S  Bine.  ^3 ;  Marsh  v.  Fncker,  SO 
brought,  or  a  judge  thereof,  oa  applico-  Vt.  IBB ;  Allen  v.  Watson,  16  Johns.  SO!i : 
tioo  by  the  defendants  or  any  of  tbem,  Milne  n,  Oratrix,  T  East,  608;  Siadlin|{er 
»fter  appearance  and  before  plea  or  t>.  Kerkow,  83  Cal.  42  Istatatory);  Paul- 
anawet,  apon  being  aatisfled  that  no  gat-  sen  v.  Manake,  136  IlL  73. 
flcient  reasoD   exists  why   snch  matters 

'  Aftet  notice  that  the  award  is  mads,  the  sabmiMiou  cannot  be  revoked.  Coon  v. 
AUen,  lSeMaai.113- 
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sion  is  quite  irrevocable,  except  for  such  causes  as  make  it  oecea- 
sarilj  imperative,  (e)  The  same  exception  is  now  made 
*711  *ia  England,  certainly  by  the  statute  in  moat  cases,  and 
perhaps  by  the  practice  of  courts  in  alL(/)  In  many  of 
our  States,  the  statutes  authorizing  and  regulating  arbitration 
provide  for  the  revocation  of  the  submission. 

As  an  agreement  to  submit  is  a  valid  contract,  the  promise 
of  each  party  being  the  consideration  for  the  promise  of  the 
other,  a  revocation  of  the  agreement  or  of  the  submission  is  a 
breach  of  the  contract,  and  the  other  party  has  his  damages. 
The  measure  of  damages  would  generally  include  all  the  expenses 
the  plaintiff  has  incurred  about  the  submission,  and  all  that  he 
has  lost  by  the  revocation,  in  any  wa.j.(g) 

If  either  party  exercise  this  power  of  revocation  (for  it  can 
hardly  be  called  a  right),  he  must  give  notice  in  some  way, 
directly  or  indirectly,  to  the  other  party ;  and  until  such  notice, 
the  revocation  is  inoperative.  (A) 

The  revocation  may  be  by  parol,  if  the  submission  is  by  parol ; 
but  if  the  submission  is  by  deed,  the  revocation  must  be  by 
deed  (i)  It  may  be  implied  as  well  aa  express ;  and  would  be 
implied  by  any  act  which  made  it  impossible  for  the  arbitrators 
to  proceed.  So  it  was  held,  that  bringing  a  suit  for  the  claim 
submitted,  before  an  award  was  '  conclusively  made,  *  operated 
a  revocation  of  the  submission,  (j)  So  the  marriage  of  a/eme  sole 
works  a  revocation  of  her  submission;  and  it  is  held,  that  this  is 
ft  breach  of  an  agreement  to  submit,  on  which  an  action  may  be 
sustained  against  ber  and  her  husband,  (k)  And  the  lunacy  of  a 
party  revokes  his  submission.  (/)  And  the  utter  destruction  of 
the  subject-matter  of  the  arbitration  would  be  equivalent  to  a 
revocation,  (m) 

Whether  the  bankruptcy  or  insolvency  of  either,  or  of 

•  712    both  •  parties,  would  necessarily  operate  as  a  revocation, 

is  not  settled  on  authority.    We  should  say,  however,  that 

(e)  Freeborn  v.  Denman,  3  Hftltt,  lISi  (h)  Vmor  n.  Wilde,  I  BrownL  S90,  S 

Horo  ti.  Roberls.  I  Ashm.  ii ;  Roiton  v.  Rep.  SI. 

Daawoodv,  1   Bian.  42 ;  Pollock  v-  Hull,  {i)  Wllde    b.  Viaor,    1    BiowuL   S! ; 

«  DslL  S22 :  TyBOu  v   RolilasoQ,  3  Ired.  Barker  v.  Leas,  3  Keble,  64  ;  Brown  t>. 

933;  Suttoua  v.  Tyrrell,  to  Vt,  94  ;  Inhab.  Lenvitt,  36   Me.   a.M  ;   Van  Antwerp  o. 

of  Cumberland  v.  Inbab.  of  North  Yar-  Stewart,  8  John i.  1!&. 
mouth,  4  Greenl.  459.  (i)  Peter  v.  Craig^  Dana,  307. 

(/)  See  Milne  b.  Qrotrix,  and  Oreen         (i)  Charnle;    d.  Wiastaaler,  S  East, 

e.  Pole,  deed  in  note  (d),  tupra.  S66.    See  also  SntCont  n.  Tyrrell,  10  Vt. 

(g)  So  if  a  penalty  for   con-perform-  94 ;  Saccuni  e.   Norton,  a  Keble,  869,  3 

ftnce  be  expreaied  !□  the  articles  of  nub-  Keble,  9  ;  Abbott  v.  Keith,  11  Vt.  SiS. 
minion,  a  revocation  givec  an  action  for         (I)  Suttons  v.  Tyrrelt,  10  Vt.  «4. 
the  penalty.    See  cases  cited  in  note  (d),         («)  Id. 
ti^ni,  and  Hawley  v.  U«dge,  7  Vt.  MO. 
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it  had  no  such  effect,  aaless  the  terma  of  the  agreement  to  refer, 
or  the  provisions  of  the  lav  required  it  But  the  assignees 
acquire  whatever  power  of  revocation  the  bankrupt  ot  insolvent 
possessed,  and,  generally,  at  least,  no  further  power,  (n) 

The  death  of  either  party  before  the  award  is  made,  vacates 
the  submission ;  (o)  unless  that  provides  in  terms  for  the  continu- 
ance and  procedure  of  the  arbitration,  if  such  an  event  occurs,  (p) 
Although  the  death  of  a  party  certainly  revokes  a  submission  out 
of  court,  it  seems  to  be  held  in  this  country,  that  a  submisston 
under  a  rule  of  court  is  not  revoked  or  annulled,  even  by  the 
death  of  a  party.  (9)  So  the  death  or  refusal  or  inability  of  an 
arbitrator  to  act,  would  annul  a  submission  out  of  court,  unless 
provided  for  in  the  agreement;  but  not,  we  think,  one  under  a 
rule,  unless  for  especial  reasons,  satisfactory  to  the  court  which 
would  have  the  appointment  of  a  substitute,  (r) 

It  may  be  well  to  add,  that,  after  an  award  is  fully  made, 
neither  of  the  parties  without  the  consent  of  the  other,  nor  either 
nor  all  of  the  arbitrators  without  the  consent  of  all  the  parties, 
has  any  further  control  over  it 


•SECTION"  VI.  "TIS 

OF  A  KEIEASE. 

A  release  is  a  good  defence ;  whether  it  be  made  by  the  credi- 
tor himself,  or  result  from  the  operation  ot  law.  (s)  No  special 
form  of  words  is  necessary  if  it  declare  with  entire  distinctness 
the  purpose  of  the  creditor  to  discharge  the  debt  and  the  debtor. 

(n)  Manh   v.  Wood,  S  B.  ft  C.  69S ;  one  of  the  arbitr^on  appointed  nnder  a 

Tajler    «.   MurliDg.   S    Man.   t  Q.    6S;  rale  of  coart,  removad  from  the  State; 

Bnook  c.  Helljer,  3  Cbitty,  43.  and  many  jean  having  elapsed  after  hia 

(o)  Tonssaint     o     Hutop,    T    Taunt,  appaintmrnt   withoat    any   award    being 

BTI ;  Cooper  b.  Johnson,  SB,  ft  Aid.  39i,  made,  the  court  reinBCsteil  the  can«e  on 

1  CbitC]'.  IS7.  motion.    We  preiame  that  all  anch  qnes- 

{p)  See  casee  in  preceding  note,  and  tioos  wonld   be  addrewed  to  the  ditcte- 

Tvler  o.  Jonea,  3  B.  ft  C.  144 ;  Prior  t>.  tion  of  the   coim,  and   be   withio   thsir 

Hembrow,   S  M.  ft   W.  BT3 ;    Dome  v.  power. 
Coxe,  3  Ding.  SO,  10  J.  B.  MooM,  STi.  (i)  A  reluM  nnder  seal  i»  a  good  dji- 

(9)  Freeborn  e.  Denman,  3  HalsL  IIB;  charge  ot  ajndgment.     The  party  it  not 

Bmcoa  v.  Ciaoson,  Ifi  Pick  79;  Price  n.  drivea  to  an  aad.'ta   querela.    The  nile 

Trion,  T   Gill   ft  J.  4T9.     Some  of  onr  that  a  difcharKe  of  a  contract  niDit  be  of 

•tstntes  expr«i<slj  provide,  that  the  death  aa  high  a  natnre  as  the  contract  itieU, 

ol  a  party  before  the  award  ohall  not  does  not  apply   to   inch   cases.     Barker 

annnl  a  snhmiiaioD  nnder  a  rale.    See  n.  St.  Qnintin,  13  H,  ft  W.  441 ;  Co.  Litt. 

Tnraer  v.  Maddoi  3  Qill,  190.  SSI   a  ;     Shep.    Tonch.    (Preston's    «d.) 

(r)  IB  Plica  e.  Tyson,  3  QiU  *  J.  47B,  pp.  '  833,  •  333. 
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And  if  it  have  necessarily  this  effect,  although  the  porpoee  is  cot 
declared,  it  will  operate  as  a  release ;  as  in  case  of  a  coTeoant 
never  to  sue,(<)  or  not  to  sue  without  any  limitation  of  time;(u) 
whereas,  if  a  covenant  not  to  sue  for  a  certain  time  be  broken  by 
an  action,  the  covenant  is  no  bar,  and  the  covenantee  has  no 
remedy  but  on  the  covenant  (v)  By  some  courts  this  last  rule  ta 
held  not  to  apply  to  actions  of  assumpsit,  a  covenant  not  to  sue 
for  a  time  certain  being  there  a  bar  during  that  time,  (w)  So,  if 
the  covenant  not  to  sue  for  a  time,  gives  a  forfeiture  in  case  of 
breach,  it  is  said  to  be  a  bar.  (a;)  And  a  bond  or  covenant  to 
save  harmless  and  indemnify  the  debtor  against  his  debt,  is  a 
release  of  the  debt.(y) 

It  was  an  old  maxim  of  Che  common  law,  that  an  obligor  can- 
not be  released  by  an  instrument  of  less  force  than  that  which 
bound  him ;  if  bound  by  a  seal,  he  could  be  released  only  by  a 
seal ;  bnt  while  this  is  still  a  technical  rule,  it  has  in  practice  lost 
much  force ;  (j/y)  but  a  release,  to  be  pleaded  as  such,  as  in  bar  of 

an  action,  or  to  qualify  a  witness,  should  still  have  a  seaL 
*  714        *  A  release,  strictly  speaking,   can  operate  only  on  a 

preseut  right;  because  one  can  give  only  what  he  has, 
and  can  only  promise  to  give  what  he  may  have  in  future.  But 
where  one  is  now  possessed  of  a  distinct  right,  which  is  to  come 
into  effect  and  operation  hereafter,  a  release  in  words  of  the  pres- 
ent may  dischai^e  this  right  (2) 

(0  CDvler  D.  Cajkr.  3  Johns.  186  ;  Han.  S81 ;  Hntton  f.  ETre,  6  Taont.  289. 

Denx  D.  Jefferiea,  Cm.  Elii.  3S1  i  a  Wmi.  And  «ee  ante,  vol.  i.,  p.  *24,  noW. 
SMind.47,(i.n.  (1);  Bac.  Abt.  tit.  Release        {a)  Clopner  d.  Union  Bank,  T  Hanb 

(A),  t;  Jackson  f.  Stackhouie.  1  Cowen,  &  J.  9a.     Std  quixre.    And  see  Dow  i>. 

laa.    And  aee  White  v.  IMnglev,  4  Mim.  Tattle,  4  Man.  *U,  and  coaea  lupra. 
433;   Se<iraU   r.   Sparrow,   16  Masa.   34;        (i)  £1    U.   7,    30,    pi.   10  j    White    v. 

Rted   D.  Shaw,   1   Blackf.  349 ;    Gunett  Dingier,  4   Maaa.   433.      And  see  RoU. 

r.  Macon,  6  Call,  308.  Abr,  tit.  Extiagaiahment  (L),  pL  3;  Lee 

(»}  Clark  V.   Ras>e1l,  3  Watta,  313;  v.  Wood,  J.  Bndg.  117;  Featl  v.  Wells, 

Hamaker  v.  Kberlj,  2  Binn.  S10.  6  Wend.  tSS. 

(d)  Thimblebv  e.  Bairon,  3  M.  ft  W.         (y)  Clark  b.  Bush,  3  CoweD,  ISl. 
310;  Dew  d.  Tuttle,  4  Mass.  414;  Chand-         (^ji)  White   b.   Walker,  31   111.  4S>; 

hi  B.  Heirick.  19   Johns.  139 ;   Berry  v.  and  aee  preceding  note  (■}. 
Batea,  3    Blackf.   118;    Aloff   ».   Scriro-         (i)  Pieree  e.  iVker,  4  Mat  80,  where 

■haw,  3  Salk.  573;  Bac.  Abr.  tit  Release  Che  anthorities  on  this  snbject  are  erit- 

(A),  3;  Huffmas  u.  Brown,  I  Halet.  419  ;  ically  examined  bj  HMard,  J.,  who  thoa 

Deux  B.  Jefferiea,  Cro.  Eliz.  3SI ;  Perkins  remarks :  "  From  the  beat  examination  I 

D.  GiliD&u,  a  Pick.  229 ;  Gibson  v.  Gibson,  hare  been  able  to  ^ve  to  Che  question 

13  Mass.  113;    Cnllam  e.  Valentine,   11  before  us,  I  come  to  this  conclusinn,  that. 

Pick.  159;   Winana  r.  Hnston,  6  Wend,  while  a  possibllltT  merel;  is  not  the  inb- 

471.    See  Pearl  r.  Wella,  0  Weod.  391;  ject   of  release,  fet,  that,  in    aU   caaea 

Gnard  c.  Whiteside,  13  111.  7.    And  where  where  then  ia  an  existing  obligation  or 

two  are  jointly   and  seTemlly  bonnd,  a  contract  bstween  partiea,  althongh  anch 

covenant  not  to  sne  one  does  not  smonnt  obligation  or  contract  ia  execDtor;  and 

to  a  release  of  the  other.    I<ac;  v.  Kyaas-  dependent  alao  npon  contingenuiea  that 

ton,  13  Mod.  548,  551  ;  Ward  u.  Johnson,  may  never  haj^MD;  still,  If  the  pai^  in 

6  Mnnf.  6;  Tnckerman  ».  Newhsll,  17  whoa*  fama  raoh  obllgUloa  or  covtnet 
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llie  whole  of  ft  release,  as  of  all  legal  iDStrniueDts,  most  be 
considered;  end  if  it  be  general  in  its  terms,  it  may  be  controlled 
andjimited  in  its  eGCects  by  the  limitation  in  the  recital,  (a)  And 
it  may  expressly  extend  to  only  a  part  of  a  claim  or  debt,  (6) 
or  to  the  party  released,  witli  express  reservation  *  of  rights  '  716 
against  other  parties ;  in  which  case  it  will  be  construed 
only  as  a  covenant  not  to  sue.  (c)  But  if  a  plaintiff  is  met  by.  a 
general  release  under  his  seal  to  the  defendant,  he  cannot  set  up 
an  exception  by  parol,  (d)  And  where  the  release  is  general  it 
cannot  be  limited  or  qualified  by  extrinsic  evidence,  although  a 
receipt  may  be.  (e)    And  a  release  or  receipt  in  full  throws  the 

ii  ni»de,  or  who  ui  liable,  bj  force  of  it,  Teides  are  nibiUtinf;  between  the  parties, 

to  •nffer  damage  if  it  is  not  perfoimed  and  actions  pending,  and  that  it  hod  been 

bj  the  oilier  when  the  contiugency  bap-  agreed  Chat  one  should  pay  the  other  a 

pena,  ihall  axecaU  a  release  of  nil  claims  ceitein  ntm  of  money,  and  that  they  ahonld 

and  demands,  actione  and  causes  of  ac-  mDlnally  release  all  actions,  and  causes  of 

tion,  &c.,  correct  in  point  of  form,  and  action,  and  thereanoa  such  releases  were 

having  at  ibetimeof  executing  the  relea«e  executed,  it  was  htid,  that  thongh  Keneral 

Boch  oblif{BCiaa  or  contract  in  view,  as  one  in  terms,  the  releases  were  qnalifled  by 

of  the  Hubiecte  npon  which  the  release  sball  the  recital,  and  limited  to  actions  pendlnff. 

uperate,  then  snch  release  shall  be  held  as  Simons  e.  Johnson,  3  B.  &  Ad.  1T&;  JacK- 

a  good  and  valid  bar  to  any  suit  which  son  d.  Stackhoose,  1  Cowen,  126.     So  It 

may   be  afterwards   bronffht  npon  snch  bas  been  hfld  in  MaHBBchusette,  that  where, 

obligation  or  contract,  or  for  money  had,  DpoD  the  receipt  of  a  proportionate  share  of 

received,  or  pud,  npon  the  future  happen-  a  legacy  given  to  another,  the  person  exe- 

ing  of  the  contingency,  in  consequence  of  cuted  a  release  of  all  demands  under  th« 

which  the  plaintiff  suHtwns  damage,  and  will,  it  was  held  not  Co  apply  to  another 

bat  for  inch  releaw  wonld  have  had  a  and  distinct  legacy  to  the  perton  himself. 

perfect  right  of  artion."  Lyman  v.  Clark,  »  Mass.  R.  23S."    And 

<u)  In    Rich   B.   Lord.   IB   Pick.   SIS,  see  Learned  n.  Bellows,  S  VL  79 ^  Tunier 

SlaiD,  C.  J.,  said  :  "  It  is  now  a  general  v.  Tnmer.  U  Ch.  I).  S39.      See  also,  anlr, 

mle    in   construing   releases,    especially  pp  '60S,  *  SOS,  and  notss. 

whera  the  same  insCraraent  is  to  be  exe-  {b)  a  Roll.  Abr.  413,  tit.  Helease  (B), 

cnted  bj  various  persons,  standing  in  var>-  pi.  1. 

ons  relations,  and  having  various  kinds  of  (c)  Willis  r.  De  Castro,  C.  B.  ISSS,  i\ 

claims  and  demands  against  the  releasee,  L«w  Rep.  376. 

that  general  words,  though  the  mam  broad  (if)  Brooks  a.  Stnait,  S  A.  &  E.  8U. 

and  comprehensive,  are  to  be  limited  to  Thu  was  aasnmpsit  b^  Indoraees  against 

paiiicnlar  demands,  where  it  manifestly  the  maker  of  a  pmmuaory  note.      Plea, 

appears,    by    the    consideration,    by  the  that  Che  promise  was  a  joinC  and  several 

recital,  by  the  nature  and  circamsCance*  one  by  defendant  and  A.,  to  whom  one 

<rf  the  several  demands  to  one  or  more  of  of  the  plaintiffs  execnCed  a  release  under 

which  it  is  proposed  to  apply  the  release,  seal.     KeplicaCiun,  that  the  release  was 

that  it  was  so  intended  to  be  limited  by  execoted  at  the  rei^uest  of  defendan^  who 

the  parties.    And  for  the  parpose  ot  oseer-  afterwaida,  and  while  the  note  was  unpaid, 

taiomethatintent.eveTypnrtof  theinstm-  in  consideration  of  rach  release,  ratified 

meat  IS  to  be  considered.   As  wliere  general  his  promiee.and  promised  toremaio  liable 

words  of  releaseare  immediately  «Hinected  to  plaintiffs  for  the  amonat  of  the  note. 

with  a  provim  restraining  their  operation.  Htid,  had,    because    it   set   up   a  parol 

Solly  i>.  Forbes,  3  Brud    &  B.  SB.    So  a  exception  to  a  release  under  seal.    And 

release  of  all  demands  then  existing,  or  see  ante,  vol,  i,  p.  *  U. 

which   shonld   ther«after  arise,  was  ktld  (t)  Baker  v.  Dewey,  t   B.  &  C.  7<M. 

not  to  extend  to  a  particular  bond,  which  Bat  an  agreement  under  seal,  which  com- 

waa  considered  not  to  be  within  the  recital  promises  a  snil,  does  not  prevent  either 

and  conaideration  of  the  aasignment,  and  paity   from   setting   np   and   proving   a 

not  within  the  intent  of  the  parties.    Pay-  parM  undertaking,  that  one  ol  the   par- 

ler  B.  Homeraham,  4  M.  &  8.  423.    So,  ties   should   pay  the   costs  that  had  »c- 

where  It  is  recited  that  various  cautro-  cmed.      Sncb  an  undertakiag  does  not 
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whole  burden  of  proof  on  him  who  signed  it,  if  he  alleges  that  he 
signed  it  through  mistake  or  fraud,  (ee) 

A  release  of  a  debt  should  be  made  by  him  who  has  a  legal 
interest  in  it  j  and  if  made  by  one  who  has  not  such  an  interest, 
but  is  beneficially  interested,  and  is  not  the  plaintiff  of  record, 
though  this  may  for  many  purposes  release  the  debt,  it  has  been 
held  that  it  cannot  defeat  the  action  at  law.(/)  If  the  release 
be  made  by  the  trustee,  or  other  party  having  the  legal  interest, 
it  can  be  set  aside,  if  to  the  prejudice  of  the  party  beneficially 
interested,  and  made  without  his  assent  (^) 

The  release  may  be  only  by  operation  of  law;  bat  this  also  is 
grounded  upon  the  presumed  intent  of  the  parties.  Thus,  at 
common  law  (varied  by  statutory  provisions),  a  creditor  who 

appoints  his  debtor  his  executor,  cancels  the  debt;  (A) 
*716    unless  the  'debtor  refuses  to  accept  the  office;   this  he 

may  do,  and  then  he  does  not  accept  the  release,  (i)  So  if 
the  parties  intermarry,  (j")  Or  if  the  creditor  receive  from  the 
debtor  a  higher  security,  as  a  bond  for  a  simple  contract  debt ; 
but  the  higher  security  may  be  given  only  as  collateral  to  the 
original  debt,  which  then  remains  in  full  force.  (A)  Nor  will  a 
specialty  security  extinguish  a  simple  contract  debt,  unless  it  be 
co-extensive  therewith.  (/) 

contr&dict  or  vitiy  the  written  Bf^ement,  Sir  W.  Jones,  345 ;  RawIinBoo  «  Shaw,  3 

bat   [b  digtinct    hdA    independent   of   it.  T.  K.  M7  ;  Freikley  v.  Fox,  9  B.  &  C.  1 30 ; 

Moranc;    e     Qnnrles.    1    McLeui,    194.  AUin  t^.  Shwlbnrtie,  1  !)&□&,  SB.     BntlM 

ThiX  a  simple    receipt    may  be  contra-  confra.ia  thU  coantrf,  Wiimhip  o.  Bam,  IS 

dieted   or  varied  by   extriiuic  eridence,  AU».  199.     And  Me  Ritchie  d.  Williaiuit, 

M«anff,p  •  SS4,  nn<t  notes.  11  Mnn  SO,  Kinaev  r.  Enii^,  IS   Pick. 

(ee)  Curley  f.  Hnrrit,  11  All^a,  111.  133;    Steveni   t.  Gaylord,  11   Mut.   S6T; 

(/)  Quick  0    Ludhurruw,  3  finUt.  29,  Ipawich  Man.  Co.  v.  Story,  5  Met.  313, 

where  A  covenanted  with  B  that  C  ehuald  Pnaev  n.  Clemeon,  9  8.  &  R  304. 
pay  B  and  I)  b  certain  autn  per  year,  aa         (i)  Dorchester  d.  Webb.  Sir  W.  JoneR, 

an  annuity.     1>  itiarried,  and  her  hnsbaad  345.      And  aee  casee  cited  in  preceding 

released  the  payment.    Thi«  was  htld  no  note. 

bar  to  the  actiuti   by  B   to  enforce  the  (/)  Cage  v.  Acton,  I  Ld.  Raym.  51S; 

covenant.    And  lee  Walmesley  t>  Cooper,  Cannel  v.  Buckle,  3  P.  Wma.  343 ;  Smith 

11  A.  &E.  2ie.  where  A  covenanted  with  n  Staffonl,  Noy,  36,  Hob.  316.    Bnt  a  bond 

B  not  to  line  him  for  any  debt  due  from  B  conditioned  for  the  payment   of  money 

to  A.     Htld,  no  bar  to  an  action  Againat  ^fter  tbe  obli^r's  death,  made  to  a  woman 

B  by  A  and  C,  for  a  debt  due  them.  in  contemplation  ol  the  obligor's  marniog 

(i;)  See  aatt.  vol  i.  p.  'la,  and  notes,  her.  and  intended  for  her  benefit  if  she 

and  (in(e,  p.  *  617,  n   (c).   And  See  fnrther  should  Bnrvire.  in  nut  released  bv  their 

Jouea  D.  Ilerberl,  7  Tannt  431  ;  Fotnival  marriage.   And  if  the  marriage  be  pleaded 

E.  Weaton,  7  J.  B.  Moore,  356 ;  Arton  i'.  in  bar  to  an  action  of  debt  on  the  bond 

Booth,  4  id.   193,   Herbert  n.  I^gott,  3  uunst  the  heir  of  the  obliicor.  a  replica 

Cromp.  &  M.  384;   Crook  ■>.  Stephen,  5  tion  stating  the  pnrposee  for  which  tbe 

Bing.  N.  C.   689 ;  EMtman  n.  Wright,  6  bond  was  made  will  be  good,  for  ther  m« 

Pick.  323 ;  Loring  b.  Brackett,  3  Pick.  403.  consistent  with  the  bond  and  eundltion. 

(h)  Cheecham  v.  Ward,  1  B.  &  P.  630.  Milboum  v.  Ewart,  fi  T.  R.  381. 
And  see  SO  Edw.  TV.  17,  pi.  3  ;  31  Gdw.  {k)  Twopetmv  n.  Toang, 3  B.  &  C.  SOS: 

IV.  3  pi  4  ;  Woodward  ».  Darcj.  Plowd.  Drake  d   Mitchet],  3  East,  151 .  Solly  b 

184  {  Wanktord  d.  Wankford,  1  Salk  393,  Forbes.  3  Brod.  &  B.  38. 
Co  Litt.364,b.n.(l);DoTchett«ti'.Webb,         ('}  Jones  e    JohoMii,  9  Watts  t  S. 
884 
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For  the  effect  of  a  releaae  by  or  of  one  of  joint  paitiea,  see  ante, 
ch.  2,  sec.  2. 


SECTION  vn. 

OF  ALTBEATION. 

Ad  alteration  of  a  coDtract  is  eaid  to  operate  a  discbarge  of  it 
If  tbe  alteration  be  by  a  stranger,  and  is  material,  and  tbe  origi* 
nal  words  cannot  be  certainly  restored,  it  avoids  tbe  iiiBtrumeDt, 
OD  tbe  ground  that  it  is  no  longer  the  instrument  of  the  par- 
ties, (nt) '    And  a  mateiial  alteration  in  commercial  paper,  de- 

878.      And  we  Twopenny  ».   Yonng,  3  any  deert  is  altered  in  »  point  material,  by 

B.  &  C.  308.  the  plaintiff  himiielf,  or  b;  any  stranger, 

(n)  Formerly  a  material  alteration  by  without  the  privity  of  the  obligee,  be  it 

"  "' '"'"'  * — ender  the  instru-  by    inter! inention,    addition, 


1  A  material  alteration  of  an  initmment.  aa  of  a  note,  avoids  it,  and,  if  negotiated, 
even  in  the  hands  of  an  innocent  holder.  SaSell  n.  Bank  of  England,  9  Q.  B,  D.  B!iq  ; 
Draper  e.  Wood,  1 12  Man.  315  ;  Citizens'  Bank  d.  Richmond,  1 21  Man.  110;  Schnewind 
V.  Hacket,  bi  lad.  348 ;  Hewlni  n.  Cargill,  67  Me.  5M ;  jCtna  Bank  r.  Winchester,  43 
Conn.  391  ;  KeS  i'.  Horeer,  63  Fa.  327;  bnt  not  if  done  by  consent  of  parties  aa 
asainst  snch.  Booth  f.  Vowen,  56  N.  Y.  22,  31 ;  Stoddard  b.  Penoiman,  113  Mass.  3S6 ; 
l^en  ('.  Kell,  B4  Fa.  369;  or  it  done  to  effeetnste  the  parties'  intention,  Derby  v. 
ThraU.  44  Vt.  413  ;  Dnket  i>.  Fnnj,,  '  Bnah.  273  ;  Meliaven  d.  Crisler,  33  Misa.  942; 
Sanson  c.  Crawley,  41  Ga.  303.  The  following  alterationi  have  been  Md  material . 
Thechanfcing  the  nnmbers  on  bank  notes,  to  prevent  their  being  traced,  Suflell  c.  Bank 
of  England,  9  Q.  B.  T).  555  ;  but  see  contra.  Commonwealth  Bank  u.  Emigrant  Bank, 
99  MasB.  1  a  ;  Elizabeth  t>.  Force,  29  N.  J.  Gq.  587  ;  Birdsall  v.  Russell,  39  N.  Y.  339 : 
the  changing  the  date  of  a  cote,  Vance  v.  Lowther,  1  Ex.D.  176;  Hirschman  c.  Budd, 
L.  R.  B  Ki.  1*1 ;  Miller  n.  GilleUnd,  1  Am.  L.  Reg.  67!;  the  addition  of  interest  or 
changing  the  rate,  McGrath  i>.  Clark.  S6  \.  Y.  34;  Holmes  v.  Trampet.  32  Mich.  427; 
Schnewind  v.  Hacket,  54  Ind.  248 ;  Cobnm  r.  Webb,  56  Ind.  S6 ;  Kilkelly  v.  Martin, 
34  Wis.  535 ;  Harsh  v.  Klepper,  38  Ohio  St.  300 ;  Manh  v.  Griffin,  43  la.  403 ;  see, 
however,  Rainbolt  d.  Eddy,  34  la.  440 ;  Glover  v.  Bobbins,  49  Ala.  319 ;  the  ligning 
of  another  person  u  a  party.  Wallace  r.  Jewell,  31  Ohio  St,  163  ;  Dickerman  v.  Miner, 
4^  la.  SOB  1  the  insertioa  of  words  ot  negotiability,  Belknap  v.  Bank  of  N.  A.  100 
Han.  376  ;  and  the  catting  off  of  say  memorandum,  Benedict  a  Cowden,  49  N.  Y.  396 ; 
GerrUh  c.  Glines,  56  N.  H.  9  ;  Wait  s.  Pomorov,  20  Mich.  425 ;  Cochran  u.  Nebeker, 
4S  Ind.  459  ;  Palmer  v.  Largent,  5  h'eb.  333.  due  paying  a  note  in  ignorance  of  its 
hftTing  being  materially  altered  after  execution  by  dim.  may  recover  money  so  paid- 
Bank  of  Commerce  v.  Mechanics'  Bank  Ass.  55  N.  Y.  311 ;  Sberidan  c.  Carpenter,  61 
Me.  63;  City  Dank  u.  First  Bank,  4S  Tex.  !03.  An  immaterial  alteration  in  a  note 
will  not  affect  its  validity.  Mannfacinrers'  Bank  v.  Eollctt,  11  R.  I.  93 ;  Barlingame 
V.  Brewster.  79  JU.  915;  Palmer  r.  Largent,  5  Keb.  333.  If  a  note  ic  innocently 
altered,  the  holder  may  recover  on  the  origin^  consideration,  Kranse  o.  Meyer,  32  la 
966;  SnUivanc.  RodisiU,63la.  15B;  Owen  D.  Hall,  70Md.  100;  Booth  v.  Powen,  56 
N.  Y.  31 ;  bnt  see  cDnlm,  Savings  Bank  r.  Shaffer,  9  Neb.  t ;  Bigelow  e.  Stephens,  35  Vt. 
S35  ;  or  if  an  alteration  be  made  withont  fmud,  the  note  mav  be  restored  and  recovery 
had,  Koanti  n.  Keonedv,  63  Fa.  187 ;  Hont  v.  Wagner,  43  la.  373.  It  has  alto  been 
held,  that  a  bona  fidt  nolder  of  note  previoiuly  lutered  can  recover  upon  it  in  lu 
original  form.  Mversn.  Nell,  St  Pa.  369,373;  cmlra,  Citizens' Bank  D.  Rkhmond,  131 
Mas*.  1 10.    Sb*  alM  putt,  838,  note  L  —  K. 
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destroys  the  DOn-consenting  party's  liability,  althongh  the  altera- 

Toid :   M  if   a  boDd    ii  to  be  made  to  merelj  u   pn>of  of   aomt   right  or  title 

the  BheriS  for  appearaoce,  kc,,  and   in  created  bj,  or  resulting  from,  its  iaviny 

the  bond    the  nhenfF's  name  ia  omitted,  been  exeeuted;  aa  iu  the  caM  of  ta  eject- 

and  after  the  delivery  thereof  hin  name  meat  to  recover  lands  wliii^h   haTe  been 

ia  interlined,  either  by  the  ubligM  or  a  conveyed  by  lease  and  release,  or  now  by 

itrangsr,  withont  hia  privity,  the  deed  is  releue  only.    There,  what  the  plaintiff  t» 

— !,     c_   -i  —   __L__  _  L  — -1  pj  £^Q^    BoekiDg  to  enforce,  ii '~   "'"" " 

n  o!  th(  

...._..  -   ■  y  ■>  -  *  *"''  re'eaae 

flrst  word  uianot  be  aeen,  or  if  it  it  drawn  having  been  esecnted.  The  moment  after 
with  n  pen  and  ink  thrungh  the  word,  their  execncion  the  deeda  become  valna- 
altiioufrh  the  flrat  word  is  legible,  yet  the  less,  eo  f ar  as  they  relate  to  the  passing  of 
deed  ie  void,  and  shall  never  make  an  the  estate,  except  as  affording  evidence  of 
inue,  whether  it  was  in  any  of  theae  cases  the  fact  that  thay  were  executed.  If  the 
altered  by  the  oblijjee  himself,  or  by  a  effect  of  the  execncion  of  such  deeds  was 
■tranger  without  hia  privity.  Markliam  i>.  tocrestB  a  title  to  the  land  in  queMion, 
Gonaaton,  Cro.  IClii.  626,  is  to  the  same  that  title  cannot  be  affected  by  the  snbse- 
effect.  Atid  such  is  still  htld  to  be  the  qnent  alteration  of  the  deeds  j  and  the 
law  by  all  the  common-Uw  courts  in  Eng-  principtee  laid  down  in  Pigot's  oue  would 
land,  as  appears  by  the  case  of  Oavidson  not  be  applicable.  But  if  the  party  is  not 
K.  Cooper,  11  M.  t  W.  778,  13  id.  3W.  proceeding  by  ejectment  to  recover  the 
Tliat  was  an  Ktion  of  sasumpsit  on  a  land  conveyed,  but  is  euing  the  grantor 
gnarancee.  The  defeadants  pleaded  that  under  his  covenants  for  title  or  other  cove- 
after  the  gunnntee  or  agreement  in  writ-  nanta  contained  in  the  release,  tliere  tbe 
Ing  had  been  made  and  signed,  and  after  alteratiuu   of  the   deed   in  any   material 


the  defendants  liad  proiniiuid  as  in  the  point,  after  its  execution,  whether  made  by 
declaration  mentioned,  aad  after  the  ruar-  the  party  or  by  a  strannr,  woold  cort^Dly 
antee  had  been  delivered  to  the  plaintiff,    defeat   the   nght  of  the   part;  sniog  lo 


and  while  it  was  in  his  hands,  it  was,  with-  recover.    Tbe  principle  tbni  recognited  in 

out  the  knowledge  or  consent  of  the  d»-  figot'a  caae,  with  leapect  to  deeds,  was, 

fendants,  altered  in  a  material  particular  in  the  case  ol  Moitar  r.  Miller,  4  T.  It. 

by  some  parson  to   the   defeadaots   un-  3!0,  and  S  U.  Bl,  Ul,  eartablished  as  to 

known,  anil  its  natore  and  effect  materi-  hilli  of  exchange  and  promissory  note* ; 

ally  changed   by  snch   nnknown   person  and  the  ground  on  which  the  decision  in 

afliiing  a  seal  by  or  near  to  the  signature  that  case  was  put  by  the  court  of  error 

of  the  defendanta,  so  as  to  make  it  purport  was,  that  in  all  such  instramenta  a  duty 

to  be  sealed   by  the  defendants,  aiid  to  arises  analogona  to  the  dntv  arising  on 

be  tbe  deed  of  the  defendants;  by  reasoo  deeda    The  instmnutni  itself  proves  the 

of  which   iteration  the  said  goamntee  duty,  without  any  further  proof  to  eotab- 

becsme  void  in  law.     The  plaintiff  took    lish  it,  ubi  t 

iasne  upon  this  plaa,  and  ~  ..  .  .  -.i  m.  , 
a  verdict  was  found  for 
Afterwards,  upon  a  motion  to  enter  judg-  to  thoae  mercantile  instruments,'^ which, 
uent  for  the  plaintiff  noH  obtianu  vtrtdicio,  ttiongh  not  under  seal,  yet  poasees  prop- 
on  the  ground  that  it  was  not  stated  in  the  ertiea,  the  existence  of  which  in  the  case 
plea  that  the  alteration  was  made  by  the  of  deeds  was,  it  must  be  presumed,  the 
plaintiff,  or  with  his  privity,  Lord  Abinger,  foandation  of  the  mie."  And  see  Burdi- 
ID  delivering  the  iudt^nient  of  the  Court  Held  i>.  Moore,  3  Ellis  ft  B.  683,  36  Eng. 
of  Excheauer,  said;  "  There  is  no  doubt,  L.  &  Eq.  133  ;  Gardner  n.  WaUh,  5  Ellis 
but  that,  in  th«  case  of  a  deed,  any  ma-  &  B.  SB,  3B  Eng.  I..  &  Eq.  les.  "Bnt 
terial  tiUeratian,  whether  made  by  the  the  decisiona  do  not  stop  there.  In  Pow- 
partf  holding  it  or  by  a  stnuiger,  render*  ell  v.  I>ivatt.  IG  East,  39,  the  Coort  of 
the  iiiBirumetit  altogether  void  from  the  King's  Bench  extended  the  doctrine  to 
time  when  such  alteration  is  made.  This  the  case  of  bonght  and  sold  note*,  hold- 
was  so  resolved  in  Higot's  case  ;  and  ing,  that  a  vendor  who,  after  the  traaght 
though   it  was  contended  in   argument,  and  sold  notes  had  been  exchangad,  pi«- 

.!._» .1 1.  1...  1 1 1  ; J —  vailed  on  the  broker  without  the  consent 

,  of  the   vendee,  to  add    a   term    to   the 

tot  such  a  proposition,  when  the  altered  bought  note  for  his  (the  vendor's)  beaaSt, 

deed  is  relied  on  as  the  foundation  of  a  thereby  loet  all  title  to  recover  agnitist 

right  sought  to  be  enforced.    The  case  is  the  vendee.    The  ground   on  which   the 

duferent   where   the   deed    ia   produced  cotut   procMded   wia,  that   the    bonght 
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tion  vaa  made  before  the  paper  came  i&to  the  payee's  hands  and  was 

Dots.    hSTiDg  been    fraadBkntl;  altered  said:  "After  much  donbt   we  throk  the 

by  the  pl&intiff,  conld  nut  be  received  in  jodgmeut  right.    The   Btiictnew  of  the 

aridepM  for  mij  pnrpose.  and  u  nu  other  rale  on  thiB    BQbject,   as  laid   down  in 

evidence  wm  admiuible,  the  plainCiEEhad  Pigot's  case,  can  only  be  ezplaiDed  on  the 

lu)  means  of  asserting  any  claim  whatever,  prmcigjle,  that  a  party  who  has  Che  cnstody 

The    court    considered    that    Manter   c.  of  an  instrnmeni  made  for  hia  beaeBt,  ■• 

Miller  expressly  decided  the  point  before  boond  to  pteeerve  it  in  ita  origioal  state, 

them, and  Mr.  Jnstir«  Le  Bfuiic,  taking.  It  ie  highly  im|)ortaDt  for  preserving  the 


,  .  i  the 
Chamber,  but  from  the  wider  line  of  rule  adhered  to.  The  party  who  may 
argnmeot  adopted  by  Lord  A'EnyDn,  in  the  ■utlet  hai  no  right  to  complain,  since 
conrt  below,  expressly  stated  that  Master  tbeie  cannot  be  any  alteration  except 
r.  Miller  was  not  confined  to  negotiable  thruagh  fmnd,  or  laches  on  hii  part.  To 
secnrities.  Now  the  case  of  Powell  a.  say  tlAt  Pigot's  case  has  been  overrnled. 
DiveU  was  decided  more  than  thirty  yean  Is  a  tniatalte  j  on  the  contrary,  it  ban  been 
ago,  and  has  ever  since  been  treated  as  extended  ;  the  anthorities  esiablishing,  aa 
law  ;  and  therefore,  althoogh  we  certainly  common  sense  reqnires,  that  the  alteration 
feel  that  there  ace  difflcoitiee  ill  the  extent  of  an  nosealed  paper  will  vitiate  it." 
10  which  it  carriee  the  doctrine  of  I'igot's  And  nee  Mollett  r.  wackerbarih,  5  C.  B. 
case,  yet  we  do  not  feel  it  open  to  as,  If  181.  There  seems,  however,  at  one  time 
we  were  inclined  to  do  so,  to  act  againat  to  hate  been  an  inclination  on  the  part  of 
that  anthorlty ;  and  the  only  qncstion  the  English  courts  U>  relax  the  rule 
therefore  is,  whether  there  ia  any  real  dis-  declared  !n  Pigot's  case.  'I  hue,  in  Hen- 
tinction  in  principle  between  this  case  and  free  v.  Brumtey,  6  East,  S09,  it  was  held, 
that  of  Powell  c.  Divett.  The  oiilv  differ-  that  an  award  altered  by  the  umpire 
ence  hi,  that  in  Powell  f.  Divett,  tfie  alter-  after  it  was  made  np  ready  for  delivery, 
ation  was  made  by  the  plaintiffs,  wfaaheld  and  notice  |civen  to  the  parties,  was  not 
the  written  instcnment;  whereas,  in  this  entirely  Vitiated  thereby,  hot  that  the 
case,  it  is  not  ascertained  by  whom  the  original  award  beinf  still  legible,  was 
alteration  was  made ;  the  inry  fioding  good,  tbo  same  a«  it  snch  alteration  had 
that  the  alteration  wa*  made  by  some  per-  been  made  by  a  mere  stranger  without 
■on  to  thero  miknown,  whilst  the  doen-  the  privity  or  consent  of  tbe  party  inter- 
ment was  in  the  hands  of  the  plaintiff,  ested.  l..vrd  Ellenhormgh,  after  obnerv- 
After  much  tefledlon,  we  ate  of  opinion  ing  that  the  nmpire  had  no  authority  t« 
that  this  does  not  create  any  real  distine-  make  the  alteration,  said :  "  Still,  how- 
lion  iMtween  the  two  cases.  The  case  of  ever,  I  see  no  objection  to  the  awani  for 
Powell  V.  Divett  was  decided  on  the  the  original  mm  of  £5T ;  for  the  alter- 
ground  that  written  inatrnments.  consti-  ation  made  by  him  afterwards  was  no 
tutiog  the  evidence  of  contracts,  are  mure  than  a  mere  spoliation  by  a  etran- 
withio  tbe  doctrine  laid  down  in  Master  get,  which  wonld  not  vacate  the  award." 
tr.  Miller,  aa  applicable  to  negotiable  seen-  Aud  again  ;  "  I  consider  tbe  alteration  of 
rities;  and  the  doctrine  established  in  the  award  by  the  nmpire,  after  bii>nnthor- 
Maater  v.  Miller  was,  that  negotiable  itywas  at  an  end,  the  same  aa  if  it  had 
secnritiesareto  beconsidered.nolessthan  been  made  by  a  stranger,  by  a  mere 
deeds,  within  the  princMe  oE  the  law  laid  spoliator.  And  I  still  read  it  with  the 
down  in  Pigot's  case.  That  law  is,  that  eyea  of  the  law  aa  if  it  were  an  award 
a  material  alteration  in  a  deed,  whether  for  £57,  such  aa  it  originally  was.  If 
made  b^  a  party  or  a  stranger,  is  fatal  to  the  alteration  had  been  made  by  a  per- 
fte  validity;  and  applying  that  principle  son  who  Was  interested  in  the  award,  I 
to  the  present  case,  it  is  plain  that  there  ia  shonld  have  felt  myself  pressed  by  tbe 
no  real  difference  between  this  case  and  objection ;  but  I  can  no  more  consider 
that  of  Powell  r,  IKvett.  ■  .  .  Considering  this  as  avoiding  the  iastromeot,  than  if 
it,  therefore,  impoeaihle  to  distingniahthis  it  had  been  obliterated  or  cancelled  by 
case  from  Powell  v.  Divett,  we  think  that  arciUent."  The  same  inference  mav  be 
the  plea  aSorila  a  good  defence  to  the  drawn  from  Untchins  e.  Scott,  3  M,  &  W. 
action,  and  conBaquently  the  rale  for  jadg-  809.  There,  by  an  u^reement  between 
ntent  nan  obilanle  veredicto  mnst  be  dis-  the  plaintiff  and  defeniWt,  a  bonae,  Ho. 
charged."  The  case  was  afterwards  38,  was  let  to  the  plaintiff.  After  the 
oarried  by  writ  of  error  to  the  Exchequer  agreement  wsb  executed  and  delivered  tu 
Chamber,  where  the  judgment  of  the  the  plaintiff,  it  was  altered  (jt  was  not 
court  below  was  unaliimouily  KfUrmed.  prored  by  whom)  by  writing  3S  insteiid 
Lord  i^nnum,  in  deUvering  the  judgment,  of   38,  on  an  erasure.     The  house  occk- 
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not  known  to  him  (mm) '    If  the  alteration  be  made  by  a 

*  717    party,  it  is  said  *  so  far  to  avoid  the  instrument  that  he 

cannot  set  it  up,  even  if  the  alteration  be  in  words  not 

*  718    material.  (»)     But  such  a  rule  "  would  now  be  applied, 

pied  bj  the  plaintift  nndei  the  agt«emeat  what  it  originslly  wm,  that  may  preTeot 

was    in    fact    Nu.    35.      Held,    chat    tha  an;  party  from  aging  it ;    or  if   it  be  k1- 

altered  agreenieat  might  be  given  in  evi-  t«rea  in  a  material  part  by  a  party  tak- 

dence  in  an  action  for  an  excsssiTe  dis-  ing  a  benefit  ander  it,  that  may  prevent 

tieas  {in  which  the  damine  wan  admitted  Aim  even  fiom  showing  wJiaC  it  onginally 

on  the  record],  to  show  the  terms  of  the  wab.      Here,  however,  it   is  sufficient   hi 

holding.     In  the  coarse  of  the  argament,  decide  that  this  agreement  was  evidence 

AlderMon,  B.,  interrupted  the  couuael  tu  to  prove  the  temu  of  Che  holding;    and 

say :  "  It  ig  difficult   to    nnderBtond  why  there  was  nu  evidence  of  any  other  bold- 

an  alteration  by  a  itrangar  shonld  in  any  iaa  than  that  of  Che  houM  No.  35."    So 

case  avoid  the  deed,  —  why  Che  tortiuna  Pigut's  caae  has  been  overruled   by  the 

act  of    a  third  person   ihoald   affect  Che  Irmh  courtH.      Swiney  n.  Barry,  1  Jones. 

TighCa  of  the  two  parties  Co  it,  nnlees  Che  109.  where  it  was  held,  that  an  aluraci  - 


alteration  goes  the  length  of  making  it  in  a  maCerial  part  of  a  deed  by  a  scranger 
doabtfnl  what  the  deed  originally  was,  does  not  avoid  the  deed;  and  Che  court 
and  what  Che  partie*  meanC."    And  Lord    will  look  aC  Che  deed  as  ic  was  before  it 


Abinger  added:    "Suppose  the  sCraoger  was  altered  ;  and,  therefore,  if  upon  o, 

destroyed  instead  of  altering  it  t  "    And  the  deed  is  set  oat  as  it  was  before  it  was 

B^ln   Lord    Abin^r,   in   delivering   his  altered,  it  is  no  varinnce.     And  in  this 

opinion,    said:    "No  ca«e   has   gone    the  country  it  is  cJearly  settled  that  a  malerial 

length  of  saying  that  when  a  deed  is  nl-  alteration  by  a  stranger  will  not  render  an 

ceretl,  and  thereby  vitiated,  it  ceases  to  inscrument  void,  if   iC  can  be  shown  by 

be  evidence ;   it  may  be  so  with  reference  evidence  what  the  inscrument  was  befora 

Co  the  stamp  laws;   Chere  is  no  occasion,  iC  was  altered.    Nichols  v.  Johnson,   10 

however,  in  Che  presenC  case,  to  raise  the  Coun.  lUS ;   Rees  v.  Overbaagh,  6  Cowen, 

Seneral  question.     'I'he  old  law  was,  no  Hf>\   Lewis  v.  Fayn,  B  id.  71  ;    Medlin  v. 

oubt,  mDch  more  strict  than  it  has  been  Platte  County,  9  Mo.  iSi ;   Davis  e.  Caz- 

in  modem  times.    Clriginolly.  thera  could  lisle,  6  Ala,  707 ;     Waring  u.  Smith,  i 

be  no  HDch  thing  as  founding  npou  a  deed  Barb.   Ch.    119;    SmiCh    p.    McGowan,   3 

without   makiug  profert   of    it;     and   it  Barb.  401;   Jackson  v.  Maliu,  \b  Johns. 

was   but  an  invention   of    Che  pleaders,  293 ;   CiCy  of  Boston  v.  Benson.  IS  Cuih. 

growing  out  of  a  decision  of  Lord  Mam-  61.     See  Worrall  n.  Gheen,  39  Pa.  3Se, 

^field'i.  Co  allege,  as  an  excuse  for  not  mak-  for  an  application  of  this  doctrine  to  the 

iug  profert,  a  loss  of  the  deed  by  time  and  liability  of  an  accommodation  indotser,  to 

accident,  founded  ou  Che  presninpCion  to  the  amount  for  which  he  had  indorsed, 

be  derived  from  long  possession  and  en-  notwithsCaudiug  Che    maker  had    sabse- 

joyment.    I  can  hsnlly  see  how  such  a  qneutly  altered  the  note  so  ss  to  increase 

course  is  consistent  with  Che  old  nuchori-  the  amount. 

ties  which  say  that  any  alteration,  even  itum)  Wood  d.  Steele,  6  Wallace,  80. 

by  a  stranger,  shall  vitiate  a  deed.     If  it  |n)  PigoC'ii  case,  II  Rep.  37 ;    Lewis  v. 

be  so  altered  as  Co  leave  no  evidence  of  Payn,  fl  Coweo,  71;   Den  d.   Wright  r. 

1  In  England  it  has  been  held  that  spoliation  (Chat  is  alteiation  by  a  stranger  to  the 
instmment)  makes  it  void.  Master  o.  Stiller,  1  T.  tt.  320 ;  i  H.  Bl.  140 ;  Davidson  v. 
Cooper.  II  M.  &W.  778;  13  M.  &  W.  2M ;  Bank  of  Hindnsean  v.  Smith.  36  L.J.  C. 
P.  S41.  As  Co  bills  and  notes,  however,  where  an  alteration  is  not  apparent,  aftool 
Jide  purchase:  for  value  may  now  hv  statute  recover  as  if  the  insCrament  were  still  in  its 
original  form.  Hills  of  Exchange 'Act.  sec.  6*  ;  Leeds  Bank  v.  Walker,  1 1  Q.  B.  1).  84. 
In  this  country  without  the  aid  of  statute  it  has  generally  been  held  that  spoliation 
will  not  affect  the  rights  of  an  innocent  holder,  nnlees  amounting  to  a  destmcCion  of 
tha  instrument.  Andrews  c.  Callaway,  bO  Ark.  359;  lAiigenberger  b.  Kroeger,  43 
Cal.  147;  V(»la  o.  Ripper,  34  111.  100,  106;  Eckeri:  d.  Lonis.  84  Ind.  99;  Church  v. 
Fowle,  Ua  Mass.  13 ;  Fresbnrv  f.  Michael,  33  Mo,  A49  ;  Hunt  e.  Gray.  35  N,  J,  337 ; 
Whitlock  v.  MaiicieC.  10  Ure.'lS6.  See.  however,  Jonw  v.  Bangs.  40  Ohio  St.  139. 
But ''  where  an  instrument  is  altered  after  it*  execution,  it  will  be  presumed,  until  the 
contrar    '     '  ....,...■  .....  ....  ... 
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if  at  all,  with  great  relaxation,     If  the  alteration  does  not 
vary  the  meaning  of  the  inBtrument,  or  does  •  not  affect    •  719 
its  opetatioQ,  there  is  no  good  reason  why  it  should  make 
the  iustrumeut  void.(i3)    And  it  seams,  that  aa  alteration 
*  in  ut^otiable  paper,  although  so  material  as  to  change    *  720 
the  date  and  time  of  payment,  may  not  avoid  it,  if  it  be 
only  a  correction  of  a  certain  error,  and  be  made  before  it  is  put 
into  circulation,  (p)     The  reason  given  by  Lord  Kenyan  for  hold- 
ing that  any  alteration  avoided  an  instrument,  that  "  no  man 
shall  be  permitted  to  take  the  chance  of  committing  a  fraud, 
without  running  any   risk  of   losing  by  the  event   when   it  is 
detected, '  (j)  is  neither  very  clear  nor  very  strong,  nor  does  it 
apply  to  an  immaterial  alteration.     We  may  therefore  say,  that, 
in  this  country  generally,  no  immaterial  alteration  would  avoid 
an  instrument.     And  that  alteration  which  only  does  what  the 
law  would  do,  —  that  is,  only  expresses  what  the  law  implies,  — 
is  not  a  material  alteration,  and  tlierefore  would  not  avoid  an 
instrumenL  (r)     Whether  there  be  an  alteration  is  a  question  of 

Wrieht,  a  HKkt.  ITS.     And  bm  HoUeR  "ForTHlae  Teceived  I  promiss  topaj to 

0.    Waekerbarth,   S   C-  B,  181 ;    Boalt   r.  QniDcy    Railway   Company  "  (who  were 

Brown,  13  Ohio  St.  364.     But  in  Pequaw-  the  plaintiffit],  ''or  order,  one  tboiuaad 

ket  Bridge  c.  Muhea,  8  N.  H.  139,  it  was  uid  tbirt;  (iolUn,  io  six  month*."    The 

Mtid,  Chat  an  innaaterial  alteration  of  a  note  «a>  then  indoned  by  E.  V..  and  de-. 

bond,  though  made  by  the  obligee,  would  livered  Co  Che  tieasnrer  of  the  plaiotiSt, 

nut  deatroy  Che  bond,     And  Bee,  to  Che  who,  without  the  knowledge  or  consent 

aame  effect.  Bowen  o.  Jewell.  3  N.  H.  of  the  defendant.  iDseited  the  words,  "Che 

M3  ;   Nichols  v.  JuhuioD,  10  Couo.  193.  order  of  K.  P.,"  above  the  words,  "  Quincy 

Where  a  mortgagor  altered  a  mortgage  Railway  Compaay,  or  order,"  but  withoat 

after  it  was  signed  by  his  co-morteagor.  eisBiDj;  the  latter  words.     It  was  held, 

withouC  the  knowledge  or  consent  of  sncb  that,  lu  the  sbHeoce  of  fnind,  this  was 

co-mortgagor,   by  iaserting   the  descrip-  not  an  alteraCi'ou  affecting   the   validity 

tion  of  additional  property,  it  was  held,  of  Che  note.    So,  in  Lani^OD  v,  Paul,  90 

that  the  mortgage  waa  Tslid  as  to  both  Vt.   317;  where  the  plaintiff  offered  in 

mortgagors  an  a  conveyance  of  Che  prop-  evidence  a  sealed  ineCmment   in   which 

erty  therein  described  before  Che  altera-  the  defendant  acknowledged  that  he  had 

tiiHi  was  made;  and  Chat  Che  party  who  "  signed"  cerlain  promissory  notes,  and 

made  Che  alteration  was  bonnd  by  it  m*  the  words   "and  executed"  were   inter- 

conveyance  of  aJl  the  property  embraced  lined  after  tbe  word  "sigaed,"  it  wa«Ai/if, 

both  m  the  original  mortgage  and  in  the  tbat  these  words  were   immaterial,  and 

alteration.    Van  Horn  and  Clark,  Adm'rs,  tbat  no  explanation  of  Che  time  when  lh& 

V.Bell,  11  Iowa.  465.  inter!  ineatioo   was  made   was  necessary, 

(o)  Sneh  seenm  to  hare  been  the  opin-  See  also  Huntington  e.  Finch,  3  Oliio  Sc. 

ion  ot  the  court  in  Kaiijionth  t.  Roberta,  *45,  and  caseii  citad  in  preceding  note. 
9  H.  &  W.  4S9.     And  it  was  eipreaalv  so  (p)  Fitch  ».  Jones,  S  Ellis  &  B.  338. 

held   in  Smith    w.    Crooker.   S  Mass.  540,  (?)  Master  v.  Miller,  4  T.  R.  3S9. 

where  the  name  of  the  obligor  of  a  bond  (r)  The  sensible  rule  on  this  subject 

was  inserted  in  tbe  bodii  61  the  instru-  seems  to  have  been  arrived  at  in  Adams 

ment  by  tbe  obligee,  after  It  was  signed.  t>.  Frye,  3  Met.  103.  where  it  was  held. 

See  also  Hnnt  i:  Adams.  6  Mass.  S19.  as  that  if,  after  the  execution  and  delivery  ot 

to  snpplving  words  omitted  by   mistake,  an  unattested   bond,  the  obligee,  withoat 

or  which  the  law  itself  wonld  supply.     In  the  knowledge  and  consent  of  the  oblieot, 

Granite  Railway  Co.  n.  Bacon,  IS  Pick,  fraudulently,  aod  with  a  view  to  some  im- 

239,  a  promissory  note  in  the  following  proper  advantage,  procnres  a  person  who 

word*   was   tigaei    by    the   dsfendaut:  wasnoC  pmeat  at  tbe  e 
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fact  for  the  jurj;  but  whether  the  altenttioo  is  material, 
*  721  is  D^t  a  question  *  of  fact  fur  a  jury,  but  of  law  for  the 
courts ;  (s)  and  the  burden  of  proof  of  the  fact  of  alteration 
rests  on  the  party  alleging  it{t)  So  whether,  and  when,  and  by 
whom,  and  with  what  intent  an  alteration  was  made,  are  ques- 
tions of  fact  for  the  jury.  («) 

If  the  alteration  be  not  fraudulent,  although  it  cancels  the 
Instrument,  it  will  not  cancel  the  debt  of  which  the  instrument 
was  evidence,  {tu) 

If  the  alteration  be  by  tearing  off  a  seal,  the  instrument  can- 
not, in  strict  law,  be  pleaded  with  a  pnifert,  but  the  facts  should 
be  specialty  set  forth  as  the  reason  why  there  is  no  profert  («) 

bond,  to  tiga  hi'i  Dame  thereUi  oa  ko  attest-  ■  role  and  one  which  mif^ht  operate  with 

lug  witnem.  the  bond  iit  therebj  avoided  K'^>'  hardBhip  apun  as  inuocent  piutj,  to 
and  the  obligor  diavharged.  The  act  of  hold  inflexibly  that  auch  allentioD  woald, 
■n  obligee  ia  procuring  a  perw>D  who  was  in  aJ]  casefl^  dischftr^  the  ubligur  from 
not  preaent  at  the  executiuD  of  the  bond,  the  pertormani-e  of  hia  cuatracl  ur  ublig»- 
Dor  duly  authoriied  to  attest  iM  eiaco-  tion.  If  an  nlteracion.  like  that  which  was 
tloD,  to  aign  his  name  thereto,  aa  an  at-  made  in  the  present  mse,  can  be  ahown  to 
testing  nitueBS.  is  prima  JiKie  sufficient  to  have  been  made  honeetly ;  if  it  can  be  rea- 
aathorize  the  jury  to  infer  a  trandnlent  sonably  acconnted  for,  as  done  onder  sonie 
intent.  GnC  it  is  competent  for  the  obligee  misappreheosirai  or  miBtake,  or  with  tlie 
to  rebat  sach  iiifersDcei  and  if  the  act  supposed  asseDt  of  the  ohligor. — ^it  sbookl 
be  shown  to  have  been  done  without  any  not  operate  to  avoid  the  obligation.  Bat, 
franduleiit  pnrpoee.  the  bond  will  not  be  an  tjie  other  baud,  if  fraadnlently  done, 
avoided  by  sach  Hlteration.  And  Deavi/,  and  with  a  view  to  gain  any  improper 
J.,  said  ■  "  Thern  was,  bv  the  alteration  advantage,  it  is  right  and  proper  that  the 
which  was  made  in  the  cane  at  bar,  a  ma-  ftaodolent  p*rty  ahould  lose  wholly  the 
terial  change  intrudnced  as  to  the  natare  right  to  enforce  his  original  contract  in  a 
and  kind  ol  evidence  which  might  be  re-  court  of  law."  See  also  Fhomton  d.  Apple- 
lied  upon  to  prove  the  facta  necessary  to  ton,  S9  Ma.  198 ;  Baswtt  e.  Bamett,  05 
■ubatantiate  the  plaintiff's  case  in  a  court  Me.  125  ;  Commonwealth  f.  Emignint,  Ac 
of  Uw.  By  adding  to  the  bond  the  name  Bank,  48  Mass.  IS:  Hope  b.  Chaffee,  U 
of  an  attesting  witneen,  the  obligee  be-  Rich,  So.  69;  Carr  b,  Welch,  46  111.  SS. 
came  entitled  to  show  the  due  eicecntion  (i)  Hill  n  Cal*in,  4  How.  (Miss.)  S31; 
of  the  same,  by  proving  the  handwriting  Boweia  o.  Jewell.  B  N.  H,  M-i ;  Mart^- 
of  the  supponed  attesting  witnes*,  if  the  dale  r.  Follet,  i  N.  H.  93.  where  the  inaer- 
witnees  wag  out  of  the  jurisdiction  of  the  tion  of  the  word  jroioq  in  a  note  for  "  mer- 
conrt.  It  is  quite  ohvians  thercfbie,  that  chantable  neat  stock  was  held  material ; 
a  fraadnleut  party  might,  br  means  of  Wheelock  t>.  Freeiiitui,  13  Piclc  IBS; 
'  .eration  of  a  contract,  fDrniah  Bncken  B.  Monutfurt,  2  Fairf.  I  lb,  when 
oof  of  the  due  execution  there-  a  note  was  attested  some  lime  after  it  waa 
t  witnesses  swearinfj  ttnly  as  to  signed,  and  it  was  held,  that  this  mndeied 
^  inencBS  of  the  handwriting  of  the  the  note  void.  But  whether  the  alteration 
supposed  attestiug  witnens;  and  vet  the  was  made  with  frandnleut  motives,  or  with 
attestation  might  be  wholly  unanthoiised  consent,  is  for  the  jury.  Bowers  e..Ie<Tdl, 
and  frandalent.  It  seems  to  us  that  we  3N.H.543.  laSouthworth  Bank  r.  Groaa, 
ought  not  to  sanction  a  principle  which  8S  Pa.  BO,  it  Was  htid,  that  the  addition  <rf 
would  permit  the  holder  of  an  obligation  a  particular  place  uf  payment  in  the  body 
thns  to  tamper  with  it  with  entire  impu-  of  the  note  by  the  payee,  after  execution, 
nity.  Bat  snch  would  be  the  necessary  rendered  it  void  s*  to  the  maker,  in  the 
consequence  of  an  adjndicatiun,  that  the  bands  of  an  induraee. 
snhse^uent  addition  of  the  name  of  an  (r)  Davis  n.  Jenney,  1  Met.  ISl. 
attesting  vritness,  without  the  privity  or  (H)  H'Connick  ».  Fitimorria,  39  Ua, 
consent  of  the  obligee,  is  not  ■  material  14;  Wood  e.  Steele,  S  Wallace,  80. 
alteration  of  the  instrument,  and  would  (fu)  Vogle  ».  Hipper,  34  lU.  100.  8«« 
under  no  circumstances  affect  its  validity.  anr(.  p.  *  7te.  n.  I, 
But  we  think  that  it  would  b«  too  severe  (h|  Puwera  >.  Ware,  3  Pick.  4(1. 
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If  a  seal  be  added  to  an  instrumetit,  this  has  been  held  to  be  a 
material  alteration  ;(v)  but  we  think  it  would  generally  be  re- 
garded as  immaterial  and  inoperative.  It  has  indeed  been  held, 
that  when  a  seal  adds  no  actual  strength  to  the  contract,  and  does 
not  interfere  with  the  intention  of  the  parties,  wbicb  is  ade- 
quately expressed  and  effected  by  the  instrument  regarded  as  a 
simple  contract,  then  the  seal  may  be  treated  as  mere  surplus- 
age. (v>)  And  if  an  agent  having  no  authority  to  affix  the  seal  of 
his  principal,  puts  it  to  an  instrument  which  would  be  valid 
without  a  seal,  the  seal  is  mere  surplusage,  (x)  Where  a  note 
was  payable  on  demand  with  interest,  the  addition  of  '  nine 
per  cent,  '  avoided  the  note,  (xx) 

In  the  absence  of  explanation,  evident  alteration  of  any  instru- 
ment is  generally  presumed  to  have  been  made  after  the  execu- 
tion of  it  i  and  consequently  it  must  be  explained  by  the 
•  party  who  relies  on  the  instrument,  or  seeks  to  take  •  722 
advantage  from  it.  Such  is  the  view  taken  by  many 
authorities  of  great  weight.  But  others  of  perhaps  equal  weight 
hold,  that  there  is  no  such  presumption ;  or,  at  least,  that  the 
question  whether  the  instrument  was  written  as  it  now  stands 
before  it  was  executed,  or  has  Hince  been  altered,  and  whether  if 
BO  altered,  it  was  done  with  or  without  the  authority  or  consent 
of  the  other  party,  are  questions  which  should  go  to  a  jury,  to 
be  determined  according  to  all  the  evidence  in  the  case.(^) 

(n)  DsviiUoD  ■>.  Cooper,  II  M.  &  W.  abrionil/  Iwd  been  at  some  time  mate- 

778,  18  id.  343.  riaUy  alteied,  bat  wheo  there  was  no  evi- 

(v)  Traen  V.  WainirTigbt,  4  OtlmM),  dence  on  either  side.    The  indge  hetore 

411.  whom  the  case  was  tried  inled,  that  al- 

{x)  WhiM  v.  Fox,  39  Conn.  970.  \miag  it  after  the  eiecutioD  would   be  a 

fxx)  Lee  D.  Starbird,  55  Me.  491.  fraad  which  was  not  to  be  Dreeoined,  bat 

(y)  It  seenu  to  liave  been  the  rule  of  must  be  proved,  and  the  triaintiS  bad  a 

tbe<H>aimon  law,  that  if  An  obv long  alter-  verdict.    On  eiceptione  this  rulinr  was 

ation  or  inlerlineation  appeared  in  a  detd.  enstained,  Wnlon,  U.  J.,  laTing ;  "  I'hen 

it  would,  neTerthelera,  in  the  absence  of  was  no  other  evidence  of  the  alMratloa 

anj  opposing  testimonj',  be  prennmed  to  of  the  note,  than  what  aruee  from  iniipec- 

have  been  made  before  the  deed  was  finally  tion,  frum  which  it  appeared  that  one  of 

execated,  becanse  the  taw  will  never  pre-  the  fignrei  in  the  date  had  been  altered. 

enme  fraud  or  turaery   in  any  pereon ;  Of  the  fact  there  could  be  no  dunbt ;  but 

OKiiia  pnaumanliir  Tite  ii*e  acta.    Co.  Litt.  the  more  important  inquiry  wa«  when  it 

SS5  b,  a.  (1)   Trowel  b.  Castle,  1   Keble,  waa  done.     If  altered  after  the  signing 

SS;  Uen  B.  Farlee,  I  N.  J.9B0,  the  alter-  and   delivery,  it  would  vitiate  the  note; 

adon   being  aifainU   the  party  claiming  if  before,  it  would  nut.    A«  to  the  time 

under  the  paper;  so  in  Pnllen  n.  Shaw,  no  evidence  was  offered  bj  either  party. 

S  Dev.  33S,    And  the  same  nU«  hae  been  The  alteration  wae  not  in  itself  proof  that 

adhered  to  in  a  late  Knf^b  case.     Doe  it  was  done  after  the  signature ;  it  might 

d.  Tatham  e.  Catainore.  Ifi  Q.  B.  745,  9  have   been   made  before.      If  the  aleer- 

Eng.  L.  &  Eq.  349.     And  in  some  cases  ation  was  primd  faeit  evidence  that  it  waa 

the  same  principle  has  been  tollowed  in  done  after,  it  must  be  upon  the  gronnd 

Mils  of  exchange  and  promisBOiy  notes,  that  snch  ia  the  premmption  of  law.     But 

Ai  in  Oooch  u.  Bryant,  IS  He.  3S6,  which  we  do  not  so  nndenAood  it.     Jt  would  be 

«M  an  action  on  a  note,  the  date  of  which  a  hanh  constnictiou ;  ezpaning  the  boldei 
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It  has  been  held  that  a  material  alt«rfttion  of  a  note  b;  the 

holder,  will  pteveot  a  recovery  not  only  on  the  note  itself,  hut 

of  ft  note,  the  date  of  which  hmd  besD  lo  "mud  rompuiy,"  writMn  io  a  diffeiMtt 

altered  u  to  acvelermte  payment,  or  to  hsudwKtiD^  from  that  uf  the  rest  of  the 

increase  the  amouDt  of  intereet  to  a  con-  iuitrumeut,   and  in   a  diScreiit  iuk.    It 

victioD  of  forxerv.  unleM  he  could  prore  waa  htld,  that  tlie  liarden  of  proof  waa 

that  it  waedone'befDre  the  siguiunre.    It  on  the  plaintiff  to  hIiow,  that  tlie  inter- 

would   be  to  eijlahliiih  Eoilt  by  a  rule  of  lineatioti  was  made  before  llie  iuslrnmeut 

law,  when  there  wuuld    be  at   least  an  wai  executed.     But  tlie  court  there  laid : 

equal  prubahility  of  iunocence.     But  auch  "  We  are  not  prejiared   to  decide   that 

caauot  be  tbe  law;   it   is  a  questioD  of  a  material   alieratiau,   iimiiifeat   ou   the 

evidence,  to  be  mbmitted  to  tQe  jury,  as  face  uf  the  iustrutneut,  ig,  in   all  caeea 

wag  done  in  the  caae  before  ue.     And  they  trfaataoever,   sauh    a   ■uinidous    dicnin- 

w«re   properlr  inatructed,  that   it  vu  a  stance  as  throws  llie  burden  of  proof  on 

case  nut   witliin    the    statute   of    limita-  the  party  claiming  under  tlie  iiiMrurooil. 

tlouB."    Beainan  v.  RuBsell,   SO  Vt.  305,  The  effect  of  such  a  rule  uf  law  would  be, 

adopt*  the  same  rule.     That  alwi  was  a  that  it  no  e^'ideuce  is  given  by  a  party 

case  of  an  alteration  iu  the  date  uf  a  note,  claiming  under  nucb  bu  iiislruinetit,  tlie 

and  tbe  sutiject  is  there  ably  examined,  issue  must  alwH^e  he  fuuuii  against  him, 

Cumberland  Bank  v.  Hall,  1  Ualst.  SIS,  tliis   being  tbe   lueaniii);  of  the  '  burden 

is  the  same  way.     In   Wickes  v.  Caulk,  S  of  proof.^   1    Curteia.   6.10.     Hut   we   are 

Harris  &  J.  36,  the  names  of  the  witnesses  of  opiniuu.  npuu  the  uuthuHtiuB.  English 

to  a  deed  had   been   erased.    The  court  and  American,  and   upon  pHiiiriple,  tiiat 

refnaed  to  presume  that  the  enunre  was  tbe  bnrdou   uf  prouf,   in   explauotiaa  of 

after  execution,  saying;  "By  the  inapec-  the  iustruniunt  lu   suit  in  tbis  case,  was 

tion    uf   the  original  deeil,  the  names  of  on  the  plaiutiS.     It  was  admitted  by  hi» 

the  two  persons  are  written  in  the  place  counsel,  at  tliu  arKumcut,  that  the  wurda 

where  attesting  witnesses  generally  write  'and  Cu.'  which  were   interlined  in  the 

their  name,  and  the  namea  are  erased  ;  guarantee,  were  in  a  different  hamlwriting 

but  when  they  were  erased,  whether  t>e-  from  that  of  the  re»t  of  the  instrument, 

fore  or  after  the  execution  of  the  deed,  and    also   '      ''"        -    '  ' 


<loes  not  appear;  and  it  is  incumbent  on  uaae,  the  burden  of  explanation  ought 
the  party  who  wishes  to  avoid  a  deed  by  to  be  ou  the  plaintiff ;  fur  such  an  allera- 
fte  erasure,  to  prove  that  the  alteration  tion  certainly  thrown  BUHpii:iun  on  the 
was  made  after  its  execntiou  aud  detiv-  iostrament."  Probably  the  weight  of  an- 
ety.  Attesting  witnesses  are  nut  necea-  thurity  in  America  is,  that  in  nyalialJt 
Bwy  to  the  validity  of  a  deed ;  and  the  inatrnments,  the  burden  of  showing  that 
eraaure  of  their  names,  by  a  stranger,  an  obvious  and  material  alteration  waa 
would  not  avoid  it.  Aa  the  conrt.  there-  lawfully  made,  is  upon  the  partv  claim- 
fore,  were  nut  bound  to  presume  that  the  iug  under  it.  t^impson  i:  Stackliouse.  9 
erasure  was  made  by  the  grantee,  or  those  Barr.  186;  Hills  i:  Barnes,  11  N.  H.  395  ; 
claiming  under  him,  after  the  execntion  McMicken  d.  Beanchamp,  S  La.  290  ; 
and  de^very  of  the  deed,  the  lessor  of  tbe  Warring    u.   I^yton,   3    Hsrring.   (Del.) 

tiutiff  could    not   eaU  on  the  cunit  to  404  ;  Commercial  Bank  v,  I.nni,  7  How. 

lare  the  deed  inoperative."    In  Clark  (Miai.)    414  ;    Wilaun    d.    Henderson,   9 

r.  Rogen,  2  tireenl.   U7,  it  is  said  that  Smedea  &  M.  375  ;  Hniuphreys  c.  GuiUow, 

in  such  cases  "  fraud  and  forgery  are  not  18  N.  H.  385  ;    Waltera  i:  Short,  9  Gil- 

to  be  presumed."     On   the   other   hand,  man,  !S2;  Tillon  ».  Clinton  Mnt.  F.  Ins. 

there  are  manv  able  and  well.considered  Co.   7    Barb.  564.     And  in    Euf;land   the 

deciiiiuna,  to  the   effect  that  it  ia  iucum-  current  of  aathoritj  is  nnbruken.  that  in 

bent  upon  a  party  offering  an  instrument  negotiable  instruments  n  diCerent  rule  pi«- 

which  has  an  obvious  or  admitted  inter-  vails  from  that  applicable  to  deeds.     Any 

linealion  or  alteration   on    it,   which    ia  alteration  in  the  former  must  be  explaineiL 

material,  to  explain  such  alteration,  and  Lord  Campbelt,  C.  J.,  in  Doe  d.  Talham  r. 

■huw  that  it  was  made   before  execntioD.  Catamora,*upra.- Johnson  r,  Marlborough. 

Not   the   least   of   thew  cases    is  that  of  a  Stark.  313;   Bishop  r.  Chambr«,  3  C.  & 

Wilde  D.  Arrasby,   6   Cnah.  314.     There,  P.  55;  Taylor  p.  Moeely,  6  C.  &  P.  973; 

in  an  action  on  a  written  ^i;uanuitee   of  Sibley  r.  Fialier,  7   A.  &  K.  444 ;   Knight 

the  payments  of  George  Wincbealer  and  v.  Clements,  8  A.  ft  E,  215;  riiffonTD. 

Company,   it  appeared,  on  the   face   of  I'arker,  9   Man.  A.  G.   909 ;   Henman   e. 

the   instrument,  the  aignaCure  to  which  Dickinson,  5   Bing.  183  ;   Cariss   b.  Tat- 

wna  admitted,  that  the  same  had  been  tersall,  9  Man.  t  G.  890;   Whitfield  r. 

altered  by  an  interlineation  of  the  words  CoUingwood,   1   Car.   &  K.   825.     Soma 
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upon  the  coDsideration  for  which  it  was  given,  (yy)  But  such 
alteration,  hy  a  payee  without  fraud  and  only  to  correct  a  iui8> 
take,  will  not  avoid  the  note  in  the  hands  of  an  indor8e&(^w) 
Still,  any  material  alteration  of  commercial  paper,  unaccounted 
for  by  the  holder,  is,  in  general,  fatal  to  it  (j/x)  If  a  husband 
duly  executes  a  mortgage,  and  the  signature  of  the  wife,  releasing 
dower  and  homestead,  is  fraudulently  added,  this  alteration  does 
not  defeat  the  mortgage,  (yz) 

*If  there  are  blanks  left  in  a  deed,  affecting  its  mepn-    *723 
ing  and  operation  in  a  material  way,  and  they  are  filled 
up  after  execution,  *  there  should  be  a  re-esecutiou,  and  a    "  724 
new  acknowledgment  (z)  ^     But  no  alteiation    in   a   deed 

American  aatlioriciea   deo?  any  distinc-  tUteratioiiB  on  tha  face  of  Che  note,  nn- 

tiun   betweeQ   cleeda  and   other   wrilinn,  gapported  by  other  proof.   Hould    oot  be 

And  bolil  tbe  bnrdeii  to  be  alwAyg  on  the  competent  evidence ;  but  if  any   previou* 

party  claimiuK   uucier   an    instnimeut   to  testimony  had  been  uffered,  to' show  that 

expbio  any  nTteratioD  in  it.    See  Ely  v.  the  note  was  j^iven   for  a  leas  Bum,  or  to 

£Iy,  6  Gray.  439 ;  Morris  v.  Vaoderen,  1  render  it  probalile  that  a  fraad  had  been 

Dall.  e;  ;  Prevoet  e.  Gratz,  Pet.  C.  C.  369 1  committed,  the  alteration  on  the  face  of 

Jackion  d.  Gibbs   b,  Oaborne,  £   Weud.  the  note  would  hare  been   a  strong  cor- 

95S ;    Adter   v.   Ledyard,   8   Barb,   514  ;  robanttinj;   circa mstance,  if  not  decisive, 

Jackson  v.   Jacoby,   9  Cowen,   laS.      In  of  tlie  truth   of  the  fact,    Un   the  first 

England   there  may  be  found  many  decj-  ground,  we  think  that  there  ought  to  be 

aiona  to  the  effect  that  alterations  apparent  a  new  trial,  with  costs,  to  abide  tha  event 

in  a  will,  will  be  presumed  to  have  been  otthe  suit."    In  Bailey  c,  Te  '      "  " 

luade  after  the  original  execution.    Bat  531,  the  whole  reaaouiug  o 

it  baa  t>eeu  laid  ihat  this  mle  is  foanded  againit  the  principle  that  a  uarLv  ciaim. 

upon  the  conntrnction  of  the  Statute  of  ing  under  ao  instrument  which  hiw  been 

Willi,   1    Viut.  c.  i,  S  6,     See  Doe  d.  obviously  altered,   must  necessarily,  and 

ShallcrosR  d.  Palmer,   16  Q.   B.   947.   6  in    all    cases,    explain    such    alteration 

Kdk.  L.  &  E<].  155;   Cooper  v.  Bockett.  before  be  can   recover   upon   the  paper. 

4  Moore,  P.  C.  419.     See  ramarka  of  Dr.  And  see  Matthews  v.  Coafter.  9  Mo,  705; 

Loshington  on  this  statute,  in  Uurgovne  North  River  Meadow  Co,  e.  Shrewsbnrj 

V.  Shoifler,  I  Rob.  Ecc.  5.     In  Rankin  v.  Chnrch,  3  N.  J.   424;  Cola   v.    Hills,  44 

Blackwell,  2  Johns.  Cas.  19S.  the  maker  N.  H.  237, 

of  a  note  relied  upon  an  sJteration  in         (yji)  Bigelow  u.  Stilphen,  35  Vt,  5!l. 
the  date  and  amount  as  a  defence.     Hia         G*")  Ames  c.  Colbum,  1 1  Gray,  390. 
proof  was  {inttr  alia)  the  alterations  ap-         j^x)  Miller  o.  Reed.  3  Grant,  51. 
parent  on  the  note  itself,  from  which  tha  (yi)  Kendall  i'.  Kendall.  13  Allen,  92. 

Jury  might  decide  whether  the  note  had  8e«'Cntler  d.  Rose,  35  la.  456, 
been  altered  or  not;  but  the  judge  over-  (z)  Hibblewhile  v.  McMorine,  6  H.  ft 

ruled  the  evidence  offered,  and  charged  W.  SOO ;  Pena  v,  Hamlet.  27  Gratt.  337; 

tha  jury  that  tlia  mere  appearance  of  al-  Burden  n.  Sutherland,  70  N.  C,  52S.    But 

teradons  on  the  face  of  the  note,  unaided  see,  upon  this  point.   Smith  i>.  Crooker,  S 

by  any  proof  as  to  the  characlar  of  the  Masa.  538;  Wilev   u.   Moor.   17  S,  &  R. 

persona    through    whose    hands    it    had  438;  Duncan  e.   ilodges,  4  McCord,  239; 

paMed,  was  nut  sufficient  to  support  the  Stone  e.  Wilson,  id.  203 ;  Fultun's  case,  7 

defence  set  up.    The  jnry,   acconlingly,  Cowen,  484;  Bank  t>.  Curry,  2  Dana.  143; 

fotmd  a  verdict  for  the  plaintiff,  for  the  Jordan   v.   Keilson,   2  Wash.  (Vb.)  164; 

Full  amount  on  the  face  of  the  note,  with  Boardman  e.  Gore,  I, Stew.  5L7;  Bank  i>. 

interest.    The  verdict  was  set  aside  be-  McChord,  4  Dana,  191 ;  Getty  p.  Shearer, 

canne  other  competent  evidence  was  not  38  Pa.  13.    See  Dmry  v.  f  uater,  2  Wal- 

admitted ;  but  the  court  observed  >  "  The  lace,  34. 

>  Where  a  pai<j  to  a  negotiable  instminent  intmstt  it  to  another  for  use  as  inch, 
with  blanks  not  filled,  it  carries  on  its  face  an  implied  authoritv  to  complete  it  by  filliug 
them,  but  not  to  vary  or  altar  its  material  terms  hv  eraaiai;  what  is  written  or  printed 
M  Apart  thereof,  nor  to  pervert  its  scope  or  meantng  by  fllling  the  blanks  with  itipula- 
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defeats  en  estate  or  interest  granted  by  it,  if  the  estate  or  interest 
have  vested ;  for,  in  that  case,  *  the  moment  after  its  execution 
the  deed  becomes  valueless,  so  far  on  it  relates  to  the  passing  of 
the  estate,  except  as  affording  evidence  that  it  was  executed,  '(a) 
And  no  alteration  of  an'  executed  deed  cao  revest  the  title  in  the 
grantor,  (aa)  But  if  the  party  in  possession  of  the  land  under 
the  deed,  is  suing  the  grantor  on  any  of  bis  covenants  contained 
in  the  deed,  an  alteration  of  the  deed,  subsequent  to  the  execu- 
tion, would  have  the  same  effect  aa  if  nude  in  any  other 
instrument  {b) 

(a)  Per  Lord  Ablngtr,  Id  Da*id«oD  b.  tntiBfer  it  or  part  with  faia  title,  except  in 

Cooper,  1 1  M.  A  W.  800.    Bo  in  Cbeunuui  eonie  of  tlie  forma  prew:rib«d  br  law.   Tin 

V.  whittemore.  33  Pick.  231,  it  waa  held,  graatee  may  deatroy  bia  deed,  bat  not  hia 

that  where  the  title  to  real  eatate  uuder  a  eatate.      He  may  deprive  himself  of  hia 

deed  hoe  once  vested  in  the  {{raiitee,  b;  remediea  upon  the  covenanu,  but  not  of 

tnnHmutation  of  poB8e»iiin,  it  will  nut  be  hia  right  to  hold  the  property.    This  die- 

diveated  or  [nvalidated  by  a  ■abeequent  tinction   baa  existed    frum    the    earlicM 

material   alteration  of    the   deed.     And  timea."    And  aee  Barrett  i>.  Thomdike,  1 

MorttM,  J.,  aaid ;   "  There  li  a  maoitest  Greeol.  73  ;  Withers  v.  Atkinaon,  1  WatLa, 

diatinction    tietween   exei^utory  coDtracta  336;  Smitli   n.  HcUowan.   S  Barb.  404; 

and    coDTayancea    of    property.      When  Bolton  o.  The  Biahop  of  Carliale,  3  H.  BL 

deeds  of  conveyance  of  real,  or  bills  of  aale  359.     Bat  in  Bliss  v.  Mclntjie,  18  Vt.  466, 

of  personal,  property  are  completed,  and  it  was  htld,  that  it  a  leasee  bandalently 

possession  delivered  under  them,  so  far  as  alter  his  lease  in  a  material  part,  sobee- 

the  change  of  awneiship  depends  on  them  quent  to  its  execution,  he  thereby  destroTs 

thej  aie  executed,  and  tbeproperty  passes  all  his  future  right  nader  the  lease,  either 

and  vests  in  the  (grantee.    The  instruments  to  retain  the  posoession  of  the  premise^  or 

may  become  invalid,  so  that  no  action  can  to  preclude  the  lessor  from  re-eutanng 

be  maintained  upon  the  covenants  con-  upon  them.    See  Lord  Ward  e.  Lnmley, 

tained  ia  them,  and  yet  the  title*  which  5  H.  &  N.  87,  656. 

have  been  acquired  under  them   remain         [aa)  Alexander  d.   Hickox,  34    ICiia. 

unaffected.     When  a  penoD  has  become  496. 
the  legal  owner  of  cealMtate,  he  cannot         (ft)  Davidson  v.  Cooper,  II  M.  £  W. 

tioni  repugnant  to  what  i 
North  Wesleru  Ins.  Co.  9 
only  applies  where  the  maker  has,  hy  his  own  act,  or  the  act  at  aootber,  antlinriEed, 
couAded  in,  or  invested  with  apparent  authority  bv  him,  put  the  iuatntmeat  iu  drcula- 
tiOD  u  iHKotiable  paper.  Ledwich  k.  McKim,  93'N.  Y.  307.  See  Cobum  r.  Webb.  56 
lad.  96.  If  blauk  spaces  in  a  check  be  carelessly  left  and  filled  to  a  larger  amount. 
the  maker  is  liable  rather  than  the  banker.  Halifax  Union  n.  Wheelwright,  L.  R.  10 
£x.  183.  A  persoa  negligently  detiveriug  to  another  a  blank  note,  having  the  nameof 
the  payee  and  the  words  "  or  order  "  therein,  intending  that  it  shall  be  used  for  a 
BpeciSed  purpose,  will  be  liable  thereon  if  the  blauka  are  wrongfully  filled,  and  the 
note  then  transferred  to  a  bon&  jirfe  holder  for  value  without  notice  of  the  fiand. 
Abbott  I-.  Rose,  62  Me.  194.  [But  if  the  transferee  knew  that  the  note  coDtained 
blanks,  it  has  been  held  that  he  mnst  aarartain  at  hia  peril  the  holder's  right  to  flU  them. 
Hogarth  f.  Latham,  3  Q.  B.  I).  643  ;  France  n.  Clark,  S4  Ch.  D.  asT.  But  see  conira, 
Huuttngtone,  Branch  Bank,  3  Ala.  136;  Chicago  r.  Gage,  95  III.  593;  Adlorc.  I.ilien- 
feld,  33  Gratt.  377.)  And  the  alteration  of  a  promissory  note  by  one  of  the  makers,  bv 
increasing  the  amount  for  which  II  was  made,  hy  the  insertion  of  words  and  figures 
in  blank  spaces  left. in  the  priuted  form  on  which  it  was  written,  avoids  the  note  as 
to  such  makers  as  do  not  consent  thereto,  even  in  the  hands  of  a  hanajidt  holder  for 
a  valuable  coniidarati on,  Greenfield  Savings  Bank  v,  Stowell,  123  Msks.  196;  Cape 
Ann  Bank  r.  Bums,  1S9  Mass.  596;  Holmes  b.  Tremper,  23  Mich.  427;  Knoxvifie 
Bank  o.  Clark,  51  la.  264.  See  amlra,  Garrard  p.  Haddan,  67  Pa.  82  ;  Zimmerman  r. 
Bote,  75  Pa.  1S8 ;  Brown  b.  Reed,  79  f^  870 ;  Cornell  v.  Nebeker,  M  Ind.  435.  See 
HeSnarran  e.  Neeley,  91  Fa.  17.  That  the  erasure  of  a  condition  in  a  note  written  >n 
peocu  will  not  affect  its  vatidity,  Me  Harvey  d.  Smith,  95  DL  234.  —  K. 
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ON   THE   PBNDINOY   OF  ANOTHEB   SUIT. 

Any  one  who  has  a  claim  against  another  is  at  liberty  to  prose- 
cute his  claim  at  law ;  and  the  whole  Bjetem  of  legal  procedure 
exieta  for  the  purpose  ol  making  effectual  bis  endeavors  to  recover 
the  debt,  if  it  be  just  and  legal  But  no  man  can  do  more  than 
is  necessary  for  this  purpose,  or  use  the  machinery  of  the  law 
merely  to  vex  and  distress  another.  Hence,  as  the  law  presumes 
that  any  one  question  may  be  tiied  and  determined  by  means  of 
one  action,  no  claimant  may  bring  more  than  one  at  the  same 
time.  Therefore,  it  is  a  good  cause  of  abatement  of  an  action, 
that  another  is  then  pending  for  the  same  cause,  and  between  the 
same  parties,  (c)  But  the  prior  action  must  be  between  the  same 
parties  and  seek  the  same  remedy  or  relief ;  (d)  and  the  plaintiff 
must  sue  in  the  same  capacity,  (e)  And  it  has  been  held,  that 
the  parties  must  not  only  be  the  same,  but  must  stand  in  the 
same  relation  to  each  oUier  in  both  suits.  Thus,  it  has  been 
held,  that  a  prior  suit  by  A  gainst  B  cannot  be  pleaded  in  abate- 
ment of  a  subsequent  suit  by  B  against  A,  arising  from  the 
same  cause.  (/)  ^  In  England  the  prior  suit  must  be  in  a  court 
not  inferior  to  that  in  which  the  second  is,  in  order  to  be 
a  defence.  (^)    If  the  prior  action  be  pending  in  another  State 

800;  Withers  r.  Atkinson,  1  WBttt,33e;  (e)  Comeliiw  c.  Vuanaallen,  8  P«. 

Cbemauui  v.  Whittemore,  S3  Pick.  S31 ;  St.  *3*. 

Waring  E.  Smyth,  S  Barb.  Ch.  119.  (/)  See  Wadlaigh  d.  Veaiie,  S  Sniu- 

(c)  Tracy  t>.  Reed,  4  Blackf.  56;  Mc-  ner,  185;  Colt  v.  Partridge,  7  Met.  S70; 

Kin»ey  u.  Audereoa,  4   Daiia,  62;JBmei  HaBkioBv.Lombard,  16  Me.  140.  Whether 

r.  Dowell,  7  Smeden  &  M.  333  ;  Fiak  o.  At-  in  ao  actioa  against  Iwa,  a  prior  action 

kinsOD,  71  Cat.  452;  Gnnaby  v.B»j,  93  againBl  one  of  tliem  is  a  good  canra  of 

H.  H.  913.  abatement  may  not  perhaps  be  lolly  set- 

(rf)  Therefore,  fn    a  (nit   agonal   A,  tied.   We  are  mclined  to  believe  it  is.   Se« 

pendency  of   another  tnit  of  the  same  Eari  of  Bedford  u.  Bishop  of  Exeter,  Hob. 

cause  BgaiDBt  D,  is  not  a  good  plea  in  137;  Kawliawnii.OHet.l  Show.T9,Carth. 

aliatemenl.     Cnaey   u,   Hamson,  S   Dev.  96.    And  e  cmiwrjio,  Graves  u.  Dale,  1  T.B, 

244;  Henry  u.  Goldcey,  IS  M,  4  W,  494  ;  Mon.  190;  Atkineon  b.  The  State  Bank,  S 

overmliog  whatever  is  coutrarr  in  Boyce  Blackf.  S4.   Though  there  was  a  misjoinder 

V,  DooglBs.  1  Camp.  SO,    And  eee  Loga  of  defendants  in  the  fimt  suit.    ]d. 

of  Mahogany,  3  Snmner,  589  ;  Treasnrot*  (,?)  Laoghton  u.  Taylor,  6  M.  *  W. 

n.  Bates,  3  Bailev.  363;  Damv.  Mnnt,  id.  695;    BriosV    v.    Gold,    13    Mod.    301; 

413;Thomaao.treelon,  17  Vt.  138;8tale  Sparry's    case,   5   Rep.   61    a;    Seers    i: 

V.  Kr«ider,  SI   La.  An.  483;  Onager  E-.  Taraer,  3  Ld.  Raym.  1103.     Wa  are  not 

Jndge,  37  Mich.  406.  aware    of   any   aiieh  diatinction    In    tbit 

1  Where  a  pending  soit  fi  a  nnlUtj  (s.  7. 
had  no  jnrisdlnlon)  it  will  not  be  ground  f< 
68  m.8S4. 
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*726    it' •will  not  have  this  effect,{A)  except  in  tbe  case  of  a 
foreign  attachment  or  trustee  process,  (i)' 

conntrr  ;    and.    it   th«   conrt   wIibm   the  gnnnd  u  taken  for  Cbe  plaintiff,  that,  m 

caoH  li  fimi  broai^hc  haa  jarisdictioD  to  to  Che  conrts  and  Kovernmeut  of  N««r 

try  the  case  aod  reuder  a  valid  jiuLfment  Hampahira,    the    CiTFUit    Court    at   tbe 

therein,  we  Chink   the   pendency  of  that  UniCed  States  for  this  diitrict.  is  to  be  re- 

Buit    i«   Kood  caoae  of   abatement    to  a  garded  M  a  court  of  foreign  }nri*diction ; 

Becund  auiC  in  auother  and  higher  conrt.  and  for  thM  reason  an  action  pending  in 

See    BoHwell   c.  Tunnell,    10   Ala.   9bS;  the  Circoit  Conrt  of  tiii>  district  cannot 

JohnatoD  c  Bower.  <  Hen.  &  Man.  187  j  be  pleaded  in  abatement  of  a  >nbseqaeiit 

Thomas  e.  Freelon,  17  Vt.  13S;   Slyhoof  aaic  brunght   for  the   aame   caoM   in  a 

V.   Flitcraft,  I  Aahm.  171;   Ship   Robert  conrt  of  thia   State.      The    jadictarr  of 

Folton,  1  Paine.  620.     But   tee   farther  the   United    Suces   ii  a   branch    ol  the 

Smith  V.  Tbe  Atlantic  H.  F.   In*.  Co.  a  general  government  of  this  country,  ea- 

Foster,  21,  cited,  infra,  a.  (h);  and  Howne  tahliaheirby  the  Constitntion.    The  Cir- 

V.  Jot,  9  Johns.  SSI.  cnic  Court  of  the  United  Stacee,   within 

(A)  The  current  of   anthoriciet   ia   to  iCa    territorial    limit,  and    as   to    caoaea 

the  eSecC  that  Eha  peDdenrf  of  an  actioa  within  iti  jurisdiction,  cannot  be  regarded 

iua/orciaa  tribuDal.  although  of  compe-  as  a  foreign  court.    Iti  powers  are  not 

tent    jUFisdiction,    La   not   good   canse    of  derived   from    any-  foreign     government. 

abatement.    Story,  Confl.  of  Laws  (Ben-  Its  judgments  operate  directly  to   bind 

neti'sed.),  }  810  a,  and  cases  cited.    See  persons  and  property  within  Chia  State; 

also  OsCell  n.  Lepage,  5  l>e  G.  ft  S.  US,  10  iCa  process,  mesne  and  final,  ia  effectoal 

Eng.  L.  ft  Eq.  !S0 ;  McJilton  c.  Love,  13  to  enforce  its  own  orders  and  judgmenta. 

111.  486 ;   Bowne  v.  Jot.  9  John*.  SSI ;  Tbe  Circuit  Court  of  another  district  has 

Walsh  D.  Durkin,  IS  Johns.  99 ;  Rnsaet  u.  no  authority  within  this  State,  and  maj 

Field,  Stuart's   Lower  Canada   R.   BSS ;  be  considered  territorially  and  fur  aume 

Barlej  a.  Edwards,  3  Swanst.  703 ;  Salmon  purposes  aa  a  foreign  jariadictioD.    The 

F.  Wooton,  9  Daus,  433;  Chatiel  v.  Bol-  Circuit    Court,   and   the    conrta    of   tfaia 

ton,  3  McCord,  33  ;   Lyman  tr.  Brown,  3  State,  derive  their  powers  from  different 

Cutcls,  C.  C.  599  ;  Eaton  e.  Hunt,  30  Ind.  sources ;  and  for  must,  if  not  for  all  pnz- 

~  poses,    are    independent   of    each   t 

But   in   -  — '-    " -'  - 


■ee  Matra,  £r parte  Balch. 3  McLean. SSI.  But   in  certain  case*  they  e 

And  see  Hart  u.  Granger,  1  Conn,  l.M.   If  current  jurisdiction.    The  case  lappoaeu 

a  plea  of  such  foreign  suit  ever  is  good  in  by  the  pfea  in  this  action  is  one  of  them, 

abatement,  it  must  clearly  show  the  jnris-  The  plaintiff  had  his  election  to  pursue 

diction  of  such  foreign  court  over  the  his  remedy  in  the  courts  of  this  State, 


diction  of  such  foreign  court  over  the  his  remedy  m  the  courts  of  this 

subject-matter,   and    the   persons  of   the    or  resort  to  the  concurrent  jurisdici 

parties.     Newell  u.  Newton,  10  Pick.  470;  the  Circuit  Court.    The  general  rule  of 

Trenton  Bank  n.   Wallace,   4  HalaC.  S3,  law  forbids  that  a  defendant  should  be 

And  see   Smith   d.  The   Atlantic   M.  F,  harassed  by  two  anita  for  the  same  eanse 

Lie.  Co,  33  M.  H.  31.    In  this  last  case  the  at  the  same  time.    In  some  casea,  where 

qnestion  arose  whether  the  Circuit  Court  the  first  suit,  from  defect  of  junadiction 

of  the  United  Slates  fur  the  district  of  in  the  conrt.  cannot  give  adequate  lem- 

Vew    Hampshire    was    a    foreign    conrt  edy,  a  second   action    ia   allowed.     This 

qumd  the  State  courts  of  New  Hampshire  ;  case  falls  dearlv  within  the  reason  of  the 

and  it  was  ktld   that  it   was  not;   and  general  rale,  which  prohibits  the  second 

therefore   that  the   pendency   of  another  suit.     No  ground  has  been  suggested,  and 

action  for  the  same  cause  in  the  former  none  occurs  to  ns,  tor  supposing  that  two 

court,  if  that  court  had  jarisdiction,  is  a  suits,  one  in  a  State  court,  and  the  other 

good   plea  in  abatement  oE  an  action  in  in  a  Circuit  Court   for  the  same  State, 

the  tatter  courts.    Ftritij,  J.,  said :  "  The  are  less  rexations  and  oppressive  to  the 

(0  SeeanU,  p.  "807,  n.  (ii). 

>  "It  Is  uow  well  settled  that  the  pendency  of  a  suit  ia  a  State  conrt  <au)DOt  be  taken 
advantage  of  by  way  of  a  ^lea  of  tii  ptndtnt  to  defeat  a  suit  of  the  same  natnn,  and 
between  the  same  parties,  id  the  Federal  conrta.  The  two  courts,  though  not  fonigu 
to  each  other,  belong  to  different  jurisdictions  In  such  sense  that  the  doctrine  of  lit 
ptndtn*  i*  not  appUcabla,  Stanton  i>,  Embrey,  93  U.  S.  GS4;  Gordon  c,  Gilfoil.  Vt 
[J.  S.  169-178 ;  sWon  e.  Hill,  SS  Fed.  Rep.  ii?'  Pierce  r.  Feagans,  39  Fed.  Rep.  987, 
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The  rights  of  parties  litigact  are  not,  in  general,  a&cted  by 
any  transfer  of  the  aubject-matber  of  the  suit  during  the  pendency 
thereof,  (ii) 

"  It  has  been  sometimes  held,  that  where  the  defendant  *  727 
pleads  that  he  has  been  summoned  as  the  trustee  or  gar- 
nishee of  the  plaintiff,  'either  by  s  court  under  the  same  jurisdic- 
tioD,  or  by  a  foreign  tribunal,  and  that  the  trustee  or  garnishee 
process  is  still  pending,  this  may  be  pleaded  in  abatement.  But 
generally,  and  as  we  think  with  better  reason,  it  is  held,  that  is 
only  a  ground  for  the  contiauKQce  of  the  action ;  because  it  is  not 
certain  that  the  trustee  or  garnishee  will  be  held  on  the  foreign 
process.  (;'}  A  reasonable  rule  seems  to  be  that  laid  down  in 
Massachusetts ;  namely,  if  the  pleadings  in  the  case  against  the 
trustee  or  garnishee  are  in  such  a  condition  that  the  garnishee 
can  plead  the  garnishment  in  bar  to  the  action,  he  shall  be  held ; 
otherwise  not{i) 

defeadimts,  thsu  two  saitB  in  the  mne  cnit  Cotut  for  another  diitiict  cannot  be 
court.  Od  the  other  hAud,  the  pIniutiS  p)eiided  in  abatenient  of  a  unit  in  a  State 
Mh  to  bring  himself  vithln  the  reason  conlt.  Walsh  a.  BnrkiD,  13  Johns.  99. 
of  tha  excepted  cases,  where  a  second  But  in  this  case  the jjlaintifE's  remedy  was 
action  is  allowed  j  became  the  court  in  as  complete  and  efiectuaJ  in  the  f'irctiit 
which  the  first  was  pending,  cannot  give  Conit,  as  he  could  have  in  the  conrte  of 
complete  remedy  for  want  of  jnrisdiction  this  State.  The  mesne  process  of  that 
over  the  person  or  propert;^  of  the  defend-  conrt  gives  securitj'  on  Uie  person  and 
ants,  where  the  priur  suit  is  lu  an  infe-  property  of  the  defendant,  at  least  a* 
rior  conrt  of  special  and  limited  junVdiG-  efCectn^  as  can  be  had  by  ours ;  the  tri^, 
tion,  incapable  of  aSording  the  plaintiff  if  held,  would  be  by  }nro'rs  of  this  Slate ; 
the  remedy  which  he  needs,  the  prior  will  the  jnrt([ment  for  the  piaintiff  would  be 
not  abate  the  second,  though  both  courts  final  and  conclusive,  and  could  be  executed 
exercise  their  jurisdiction  in  the  same  by  the  process  of  that  court  throughout 
cuontry.  Sparry's  case,  &  Rep,  6a  a.  But  the  State.  The  plaintiff,  therefore,  had  no 
the  fact  that  the  court  in  which  the  prior  more  necessity  or  excuse  fur  his  second 
action  >i  pending  is  a  sobordinate  jarts-  suit,  than  he  would  have  had  if  both  had 
diction,  would  seem  to  be  no  objection  to  been  [a  the  same  court.  And  it  has  ac- 
the  plea,  provided  the  first  action  can  cordin^ly  been  hdd,  that  the  judgment  of 
give  adequate  and  complete  remedy.  It  the  Citrnit  Conrt  for  the  same  !Staia,  ia 
Bat  been  decided  in  nnmerons  cbmh,  that  not  to  be  considered  in  the  State  courts 
an  action  pending  in  a  court  whose  jnris-  as  a  foreign  judgment,  Barney  v.  Fatter- 
diction  is  lerritoriallif  foreign,  cannot  be  son,  6  Harris  &  J.  203.  We  are  of  opinion 
pleaded  in  abatement.  I'ne  reason  of  that  the  pendency  of  another  action  for 
thia  rule  would  seem  to  be,  not  that  the  the  same  cause,  between  the  same  parties, 
BQihority  of  the  foreign  court  ia  question-  in  the  Circuit  Court  of  the  United  States, 
able  within  the  limits  of  its  jurisdiction,  is  sufficient,  if  well  pleaded,  to  abate  a 
btit  because  the  foreign  court  lannot  en-  unit  in  the  coaiti  of  tliis  State,  where  the 
force  its  order*  and  judgment  beyond  its 
owa  territory;  and,  on  this  account,  the 
remedy  of  the  pl^ntiS  by  bis  prior  suit  Sunin.  1S&, 
may  be  mcomplete  The  defendant  may  C.  C.  494. 
have  property  which  ooght  to  be  applied  (lY)  Loitch  e.  Wells,  48  Barb.  637. 
to  the  pavment  of  the  same  demand  in  (J)  Winthrop  v.  Carleton,8  Mass.  496; 
both  JDiisilir.tions ;  or  his  property  may  Hicks  t>.  Gleasiin,  SO  Vt,  139 ;  Crawford 
be  in  one  jurisdiction,  snd  his  person  in  e.  Chute,  7  Ala.  1S7  ;  Crawford  b,  Sladc, 
another ;  and  suite  for  these  and  other  9  Ala  S87.  And  see  Brown  d.  Vndley, 
reasons  iiiav  he  necessary  in  both  terH-  33  N.  U.  ail. 

torial  jurisdictions      It   has  accordingly  (jt)  Thorudike  r.  He  Wolf.  6Pick.  ISO. 

been  held,  that  a  suit  pending  in  the  Cl^  See  Drake  on  Attachments,  cb,  33. 
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And  there  is  an  exception  to  that  part  of  the  rule  which  re- 
quires the  parties  to  be  the  same,  in  the  case  of  a  qui  tarn  action. 
which  may  be  brought  by  any  informer.  There  the  prin- 
*  728  ciple  *  upon  which  the  rule  is  founded,  namely,  that  the 
defendant  shall  not  be  twice  vexed,  requires  the  second 
suit  to  abate,  although  the  first  were  prosecuted  by  a  different 
person.  (/) 

The  plea  must  show  jurisdiction  of  the  former  suit,  if  pending 
in  a  court  not  under  the  same  sovereignty,  (m) 


BEcnoN  a. 

OF   FOBUEE  JCDOMENT. 

The  whole  purpose  of  the  law  being  to  settle  questions  and 
terminate  disputes,  it  will  not  permit  a  question  which  has  been 
settled  to  be  tried  f^ain.  (n)  But  it  must  be  the  meaning  of  this 
rule  —  for  this  meaning  ia  required  by  obvious  justice  —  that 
only  a  question  which  haa  been  settled  after  a  full  and  regular 
trial  and  which  has  been  the  object  of  direct  investigation,  and 
to  which  parties  have  had  their  attention  drawn  in  such  wise 


(0  See   ComraoDweallh    f.    ChnichiU, 

""       "  ■■         "■  14  N.  H.  373.     Ana  Wfl  Mortoi 

T  Vt.  133.    Nelthw  i«  a  init 

Pe«k   t 


6  Mua.  3iT :  Heaahaw  v.  Hantiug,  1  Qrajr,    T  Vc.  133.    Neither  i«  a  inic  M  1»it  » 


OhamberUia   n.  Carlisle,  6  Foater,    S40.  Bnll,   8   B.   Mon.   438. 

The  true  epirit  of  the  Tiile  algo  reqaim  Colt  b.  Putridge,  T  Met.  S70 ;  Hukins  n. 

the  fuimsr  suit  to  hate  been  Tali  J  and  Loiabard,  16  Ma.  140;  Blanc  hard  r.  Stone, 

effectual;  otherwiee  the  lecond  i>Dit  will  16  Vt.  334  ;  Ralph  e.  Brown,  3  W^Cta  ft 

cot  be  cnoaidered  vexattooi.    Duwaer  o.  S.3BS, 

Qarland,  31  Vt.  363 ;  Hill  n.  Danlap,  IS         (n|  White  ■>.  Whitman,  1  CartiB,C.C. 

id.  043  ;  Qninebang  Batili  n.   Taibox,  SO  4S4. 

Conn.  SID;  Durand  s.  Carrington.  I  Root,         (■)  Bvt   the   party  iasiUing    apou  k 

35S.    The  prior  euit  niuet  also  have  been  former  recorerj  as  a  bar  to  an  actim, 

actually  entered  in  court ;  for  it  most  be  must  ahoir  that  the  record  erf  the  tanatt 

proved  by  Iht  rtord  to  be  for  the  name  suit  includes  the  mutter  allegnd  to  have 

cauee,  aod  pendiug  wheo  the  second  was  been  determined.     Campbell  d.   Butts,  3 

commenced.    Parker  u.  Colcord,  a  N.  H,  Comsl.   173,      Conneqnently,    where   the 

36;  Commouirealth  v.  Charchill,  S  Hasa,  declaration  in  the  first  auit  states  a  par- 

1T4;  Trenton  Bank  v.  Wallace.  4  Hoist,  ticalar  matter  as  the  ground   of  action. 

83 ;  Smith  c  Atlantic  M.  F.  Ini.  Co.  a  and  issue  is  taken  by  the  defendanl,  parol 

Foster  31,    The  pendency  of  aprioi  suit  proof  is  inadmissible  to  show  cliai  a  diffw- 

ia  which  the  defendant  is  summoned,  as  ent  subject  was  litigated  apou  the  trial. 

trustee  of  the  pliiintiff,  ii  no  cause   for  Id.     And  see  Boetou  ft  WorceKer  B.  R. 


abatement  of  the  suit  subseouently  com-  Corp.  v.  Ttena,  t  Gray,  83 ;  Davis  n.  Talt 
meuced  by  the  plaintiff  (the  principal  cot,  2  Kern.  184;  Green  p.  Clarke,  id.  343; 
defendant  in  thefirst  action)  for  tJiecaoee    Bnithe  v.  Denii,  193  CJ.  S.  514;  Lorillatd 


of  action  aouKht  to  be  reached  by  tlia    v.  Clyde,  I2S  N.  T.  41. 
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&s  to  warrant  the  supposition  that  a  new  trial  would 
"  but  repeat  a  former  process,  —  only  a  question  tried  in  •  729 
this  way  is  excluded  from  further  trial.  For  it  would  be 
unjust  and  dangerous  to  permit  a  party  to  bring  up  an  important 
question  incidentally,  and  then  bind  conclusively  the  other' 
party  by  the  result,  although  he  might  well  have  neglected  this 
question,  for  this  time,  in  his  wish  to  confine  all  hiu  attention 
and  all  his  efforts  to  what  he  had  a  right  to  deem  the  true 
question.  The  rule  therefore  may  be  expressed  thus,  — that  a 
judgment  on  the  same  matter  in  issue  by  a  court  having  juris- 
diction of  the  matter,(nn)  and  making  a  judicial  examination  into 
the  merits  of  the  question,   {"no)  is  a  conclusive  bar.  (0)'     But 

(Bill  See  Goodrich  v.  City,  fa.,  S  Wal-  C.  J.,  Id  Hibahman  c  JWlebwi,  4  Watw, 

lace,  S6«  1  ThompMn  d.  Stata,  6  Meb.  I03.  191.     See  also  Wright  o.   Deklyne,  Pet. 

(no)  Hence  a  decree  obtaioed  by  an  C.  C.  SOU ;  Gardner  v.  Bnckbee,  3  Coweii. 

■iran^ment  between  the  parties  hai  not  120.     In  this  last  case,  B.  saed  G.  upon  a 

the  force  of  a  ni  judicata.    Jenkins   ti.  promisiKiiT  note  in  the  Marine  Conrt  of 

Robertson,  Law  Rep.  I  K.  of  L.  Sc.  1)7.  the  citT  of  Kew  York,  and  G.  pleaded  the 

(d)  The   Dacbess  of  Kingiton'i  case,  general  issoe,  with  notice  that  the  note 

SO  Howell's  State  Trials,  938,  is  Che  lead-  was  Ki^en  npon  the  franclalent  sale  of  a 

Ing  case  on  this  point,    hoti  Chief  Jus-  Teesel  by  B.  to  G.,  which  was  the  question 

tice  De  Gre}/  there  said  :  "  Froin  the  van-  npon  the  trial ;  and  the  verdict  was  far 

et;  of  cases  relative  to  jndenieuti  being  the  defendants ;  and  afterwards  B.  inei) 

KiTen  in  eridence  in  civil  snits,  these  two  G.  in  the  Court  of  Common  Pleas  tor  the 

dednclious  seem   to  fallow  as  generally  city   and  connty  at  Kew  York,  upon  an- 

tme  :   First,  that  the  judgment  of  a  court  other  note  given  upon  the  same  purchase. 

of  concurrent  jurisdiction,  directly  vjnta  Held,  that  npon  the  trial   of  the  second 

tilt  point,  is.  as  a  plea,  a  bar,  ar,  as  evi-  canae,  the  record  and  proceedinn  in  the 

dence.  concIusiTe  between  the  same  par-  flnt  were  conclusive  endence  at  tne  fraud, 

ties,  upon  the  same  matter,   dif^n  in  and  were  a  conclusive  bar  to  the  second 

tpietlioa  in  another  court.    Secondly.  Chat  action ;    that  the    propcir   cotlrse  was  to 

*'--   -ndgment  of  a   couit    of   excJosive  give  the  record   of  the  Marine  Court  in 

liction  direcllv  u/ion  the  point,  is   in  evidence,  and   then   show   by  parol  evi- 

ime   manner  conclusive   npon  the  same  dence  (c,  g.,  by  the  justice  who  tried  the 

matter,  between  the  same  parties,  coming  Brat  canse),  that  the  same  question  had 

Incidentally  in  qnettion  in  another  court  been   tried    before   htm.      So  where  B. 

for  a  different  purpose.     But  neither  the  brought  trespass  quart  c'aufum   titifit  in 

jndgment  of  a  concurrent   or  exclnsive  May,  1816,  laying  the  trespass  with  a  m>n- 

jnnsdiction    is    evidence  of   any   matter  rinuanffo  between  the  let  November,  1814, 

which    came    collaterally    in     question,  and  the  34th  November,  18)5,  and  reear- 

thongh  within  their  jurisdiction,  nor  of  ered;  and  then  brought  trespnss  against 

any  matter  incidentally  cognizable,  nor  the    same    defendant  for   a   subsequent 

of  any  matter  to  be  itifrrrra  hi/  argument  injury  to  the   preiniBes  in  qaestlon  in  the 

from   tht  judqmtnt."    This  rule  was  en-  former  suit,  —  it  was  held,  that  the  record 

preeely  aifopted  by  S'nry,  J ,  in  Harvey  v.  in  the  former  suit,  followed  by  parol  evi- 

Bicharda,  S  Gallis.  3S9 ;  and  by  Gibion,  dence  that  the  premises  in  question  were 


the   indgi 
jnrisdictio 


is  estopped 
ecided,  but 


336,  244.  But  in  this  country  a  judgment  is  held  coDclusive  as  to  evciythiug  involved 
in  the  decision,  though  the  admieaiou)  or  defaults  of  one  of  the  parties  may  have 
made  □nuecessary  a  judicial  examination  as  to  some  or  all  of  the  material  facta. '  Nash- 
TiUe.  £c.  R.  R.  Co.  v.  United  States,  113  U.  8.  281  ;  Alabama,  Ic.  R.  R.  Co.  v.  Soath, 
&c  R.  R.  Co.  84  Ala.  570 ;  McCreery  d.  Fuller.  63  Cal.  3D ;  Barton  0.  Anderson,  104 
Ind.  »T8;  Ebersole  r.  Lattimer,  69  la.  164;  Blair  d.  BartteU,  76  N.  Y.  )50;  MeCnrdy 
V.  Banghman,  43  0hiaSt.  78;  Orr  i>.  Mercer.  &o.  Ins.  Co.  114  Pa.  387  ;  Van  Valkes- 
bnrgh  n.  Milwankae,  43  Wis.  974.  Bat  see  Wadhanu  v.  Gay,  73  HI.  419. 
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*  730  when  we  *  come  to  the  meaning  of  the  phrase,  "  the  same 
matter  in  issue,  *  and  the  application  of  the  rule,  we  find 
an  irreconcilable  conflict  between  the  authorities,  (p)  Much  of 
the  difficulty  springs,  no  doubt,  from  the  relaxation  of  the  rules 
and  practice  of  pleading;  but  there  are  questions  on  this  subject 
in  their  own  nature  difiicult,  and  which  can  only  be  determined 
by  further  adjudication.  It  may  be  difficult  to  draw  the  line, 
but   it   is   necessary    that   it   should   be   drawn  somewhere.  (;) ' 

the  same  in  both,  waa  conclnxive  svidsnce  by  A  aguiist  C  in  th*  SnpranM  Court,  to 

oi  the  plaintiff's  title  in  the  mcond  Ktion  ;  racover  the  nsidvt  of  lAt  proptrtg.     UoCj 

that  it  operated  o^iut  the  defeadaot  by  e.  Brown,  4  Comst.  71. 
way  of  estoppel,  whether  it  «m  ploadeil  (o)  This  qoescioD   waa   exunined   by 

or  given  in  evijence  in  the  second  suit.  Parker,  C  3.,  with  hia  accnatomed  abilitT, 

Bnrt  V.  t^ternbarirh,  4  Coweo,  aSB.    tjee  ia  King  v.  Chaae,   IS  M.  U.  9.      It  waa 

alio  Ontiam   u.   Morewiiod,  3  E«at,  346 ;  there  ktld,  that  by  '-  the  matter  in  issue  " 

GeiM'ge  r.  Gillespie,  I  Qreene,  I&.  4S1.     It  is  to  be  understood  that  matter  npoa  which 

overta  by  hia 

o[  the  $ame  tmnsaeiion.  and  the  defence  ia  pleadings ;   that  the  [acts  offered  iu  evi' 

•qoally  applicable  to  both,  the  fliA  jndg-  dence  to  eatabliah  the  maiter  which  ia  in 

nMOt  will  be  cunclnnire.      Boochand  ».  issue  are  not  themselves  in  issne  withio 

IKaa,  a  Denio.  21B      In  this  case  H.  C.  the  meaning  of  the  rule,  althoagh  they 

was  indebted  Iu  the   United  ^States  for  may    be    controverted   on    trial.      Tbos, 

dntiea,  ariaiug  upon  a  single  importation,  where  an  action  of  trover  is  bronght,  aud 

and  gave  two  bonds  with  the  same  anre-  a  deed  is  offered  in  evidence  to  esUblish 

Uea,   payable  at  different  times,  for  dis-  the  title  of  the  plaintiff,  and  impeached  by 

tinct  parts  of  the  same  debt.    One  of  tiie  the  other  party  aa  fraudulent,  if  the  jary, 

•nreties,  having  pud  both  bond*,  brought  in  considering  the  case,  are  of  the  opinion 

•Q  action   in   the  Superior  CoarL  o[  the  that  the  deed  is  fraudulent,  and  they  find 

city  of  New  York  a^iiust  his  co-surety  that  the  property  in  qaestiou  ia  not  the 

for  contribution  on  sccunnt  of  the  inoney  property  of    the  plaintiff,   and    retnm    a 

Gid  upon  one  of  the  bonds;  and  the  de-  verdict  that  the  defenilant   ia  not  guilty, 

idant   plendud  n   discharge   of  himself  the  verdictanil  jndgmeiit  will  not  conclnM 

from  the  whole  debt  by  the  Secretarf  of  the  plaintiff,  in  another  anit,  for  the  re- 

the  Ft^aaury,  panoant  to  the  act  of  Con-  covery  of  other  property  included  in  the 

gresa;  to   which  the   iilaiutiff  demurred,  same  conveyance,     nor  can  the  verdict  he 

ftnd  judgment  w«t   j^iven   against    bim.  osed  in  evidence  to  impeach  the  deed  in 

Held,  tliat  sui^h    jmlgmeiit   was  a  con.  such  subsequent  suit. 

dnsive  bar  to  a  suliwijuent  action  in  the  Iq)  It  is  not  easetitial  that  the  second 

Supreme  Court  between  the  same  parties,  suit  should  be  in  the  same  f-vm  as  the 

in  which  the  plaintiff  sons^ht  tu  recuvar  fliat,  ia  order  that   a  jodgment   thereia 

eiMitrihutiou  on  account  of    the   monev  shunld   be  a  bar.     If  the  eantt  of  aetiem 

paid  on  the  other  liund.    So  where  A  took  ia  the  same  in  both,  the  former  judgrnent 

tront  B  a  bill  of  sale  of  certain  personal  is  couclosive.     Thns,  a  jnrigmenl  in  trover 

propercy,  anil  C   afterwards   levied  npon  is  a  bar  to  a  second  action  of  assampait 

the  property  by  virtue  of  attachments  in  for  the  value  of  the  same  guoda.     Anew 

favor  of  B's  creditiin,  and  A  subsequently  s.  HcElniy,  10  gmedes  &  M,  M2;  Yoang 

took  and  converted  to  hie  own  use  a  part  b.  Black,  7   Cranch,  &S&;    Livermore  r. 

of  lit  proprrlu,  for  which  C   sued   fiim,  Herschel],  3    Pick,   33.      See   Loomia  r. 

red   judgment   in   a   justice's  Green,"  "        '    """ 

bill  of  sale  of  action  is  the  same,  a  former  jndgmi 

a  the  credit-  in  a  anit  between  the  same  parties,  though 


that  the  bill  of  sale    of  action  is  the  same,  a  former  judgment 

sdit-    in  a  anit  betwee     '  ..... 

was    an  inadequate 


>  The  diamisaal  of  a  suit  because  the  wrong  form  of  action  has  been  need  does  not 
bar  a  anit  in  another  form  of  action.  Ktttredge  o.  Holt,  58  N.  H.  1»1 ;  Charles  c. 
Charles,  13  S.  C.  38S.—  K. 
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That  extrinaic  evidence  is  now  received  to  show  that  the  issue  ob. 
trial  ia  or  is  not  the  same  as  that  involved  in  a  former  trial,  and 
that  this  evidence  may  be  controverted  by  similar  evi- 
dence, is  certain,  (qq)  But  let  us  suppose  *  that  in  an  *  731 
action  for  assault  and  battery,  in  which  only  the  general 
issue  is  pleaded,  the  defendant  relies  upon  the  "  laolliter  manug 
imposuit, "  asserting  the  alleged  assault  to  have  taken  place  on 
his  owu  land ;  the  plaintiff  denies  that  the  land  belonged  to  the 
defendant,  and  this  ia  the  main  or  only  question  actually  contro- 
verted. Could  a  judgment  in  this  case  be  interposed  as  a  bar  to 
ft  writ  of  entry  for  the  same  land,  between  the  same  parties  ?  It 
is  clear  that  it  could  not,  if  the  rule  once  in  force,  and  now 
not  entirely  obsolete,  be  applied,  —  namely,  that  only  matters 
directly  involved  in  the  issues  made  upon  the  pleadings,  are 
considered  as  resjudtcatce.iqr)  But  if  to  trespass  quare  dausum, 
soil  and.  freehold  are  pleaded  by  the  defendant,  can  a  judgment 
in  this  action  be  pleaded  in  bar  to  a  writ  of  entry  1  It  is  more 
difficult  to  answer  this  question,  because  it  differs  from  the  for- 
mer in  the  new  element  that  the  title  to  the  very  land  is  put  in 
issue  of  record,  and  by  the  pleadings.  And  very  high  authorities 
answer  this  question  differently,  (r)     The  Supreme  Court  of  the 

ID  the  Dame  of   the  jodge   of    probate,  leEscieB,      Held,    Willlamt,    C.   J.,    and 

against    a    remoTed    executor,    on    his  H^ar'ir,  J,,  rfiMcnlinr;,  that  the  former  jndg- 

E rebate   bond,  in    which    action    sundij  ment  mast  be  coniidered  as  covering  the 

reaches  were  assigned,  and  among  them,  whole  (pvnod,  and  constitnling  a  bar  to 

that  Che  defendant  had  Doglected  and  re-  my  claim   for  the  legacies  in   the  tcira 

fused,  apon  demand  made  therefor,  to  pa^  facial,  the  cause  of  action  in  both  suits 

over  to  his  successor  the  moneys  in  his  being  essentially  the  same.     See  Garwood 

hands  belonging  to  the  entate ;  and  there-  v.  Garwood,  S9  Cal.  ftu. 

DpoD  indgment  was  rendered  against  [he  {<fi)  Packett  Co.  c.  Sickles,  5  Wallace^ 

defendant  for  a  certain   snm  and   coela.  SSO;  Wilcox  v.  Lee,  1  Rob.  356. 

On  a  scire  facial  afterwards  bronght  on  [qr)  Doncan  e.  Holcomb,  36  Ind,  378; 

this  jaHgment,  it  appeared  that  Che  testa-  Johnson  b.  Morse,  II  Allen,  540. 

tor  hod  given  by  his  will  certain  legacies,  (r)  Thaa,  in  Arnold  v.  Arnold,  17  Pick. 

payable  to  the  legatees  rexpectively  when  4,  which  was  a  writ  of  right,  the  tenant 

they  shaotd  become  eighteen  years  of  age;  pleaded  a  jndgmentln  favor  of  his  grantor, 

that  neither  at  the  time  of  the  defendant's  rendered  m  an  action  of  trespass  quart 

removal  from  office,  nor  at  the  trial  of,  c/auaun    upon   an   issne   joined    upon  a 

and  jniignient  in,  the  original  action,  hod  plea  of  liberam  Untmcjittim,  and  the  pina 

these  legatees  arrived  at  that  a^e;    that  was  held  to  be  no  bar.    And  from  the 

the   defendant    had   then   in    his    hands  opinion  delivered,  it  seems  that  the  jtidft 

moneys  belonging  to  the  eetate,  derived  ment  upon  this  plea  would  have  been  the 

from  a  sale  of  lands  under  a  decree  of  same,  if  it  had  been  interposed  as  a  bar 

probate,  auOlcienc  to  pay  such  legacies,  to   a  writ  of   entry.     And   in   Mallett  a. 

which  he  still  retained ;   that  on  the  trial  Foxcroft,  1  Story,  474.  it  was  hrid  to  ba 

of   snch  action,  no   claim  was   made   or  no  bar  to  a  writ  of  right,  that  there  had 

evidence  offered  in  relation  to  the  non-  been  a  jndgment  on  a  petition  for  parti- 

pa^mant  of  such  legacies,  nor  were  they  tion  between  the  some  parties  in  favor  at 

considered   by  the  conrc  or  included   in  the  tenant,  upon  an  issue  joined  thendn 

the  jndgment,  the  action  having  been  in-  on  the  sole  seisin  of  the  demandant.     But 

■titnted    and    prosecnted    solely  for   the  in  Dame  r.  Wingate,  13  N.  H.  291,  it  was 

benefit  of  thoee  entitled  to  the  raiduum  directly  decided,  that  a  judgment  rendered 

of  the  estate  after  the  payment  of  such  in  an  actton  of  treapua  quan  dmuna 
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United  States  (one  justice  dissenting)  has  held  that  whatever  is 

fairly  within  the  scope  of  the  pleadings  in  a  suit  is  concluded  by 

the    judgment  (rr)'     Again,    if   in   trover,    the   question 

*  732    turns  upon  the  "  validity  of  an  instrument  under  which 

title  to  the  chattels  is  claimed,  Eind  this  is  found  to  be 
fraudulent  and  void,  is  the  judgment  in  this  case  conclusive  as 
to  all  questions  of  property  or  title  between  the  same  parties, 
under  that  instrument,  and  in  relation  to  all  the  property  which 
the  instrument  purports  to  transfer  ?  Here,  too,  the  authorities 
are  directly  antagonistia  (a) 

So  far  as  we  can  venture  to  state  rules  which  may  determine 
these  difficult  questions,  we  should  say,  that  '  the  matter  in 
issue  '  is  either  that  which  the  record  and  the  pleadings  show 
clearly  to  be  so;  or  else  a  question  which  extrinsic  evidence 

laumentum,  i*  k  bar  to  a  writ  of  entry  matter  of  title,  is  eqoalW  concliuuTe  Bpon 

for  the  snme  premisee.      And   Gilchtitt,  the  Babject-matter  of  auch  title :    and  a 

J.,  nicl    "  It  is  a  priucipte  well  eatsblished  flndin!;   upon   title  in  trespwis  not  oalf 

in  the  law.  that  a  former  jndBnient,  upon  operates  at  a  bar  to  the  future  reroTery 

a  puint  directly  in  issue  apUD  the  face  of  of  damages  founded  on  the  same  inquiry, 

the  pleadings,  ii   admiaeible  in  evidence  but  alsu  operate*  br  way  of  estoppel  ut 

•gaiuit  thn  parties  and  their  privies,  in  any  actisn  for  an  injury  to  the  mme  »Dp- 

a  subsequeot  suit,  where  tlie  same  puiat  posed  right  of  possession.     Id.  3M.     The 

comes  in   question.      Nor  is  it  material  issue  opon  a  plea  of  iibetam  itntmeattm 

that  the  former  suit   was  trespass,  aad  raises  a  question  of  title.      Foraaith   b. 

the   latter  a  writ   of  eutry,  if  the  same  Clogston,  3   N.  H.  403."    See  also   Beo- 

point  were  decided  in  the   former  salt,  nett  e.  Holmes,  1   Dbt.   t  Bat.  4.16.     In 

It  is   not  the  recovery,  but  the  matter  some  States,  a  jnd^ent  In  an  action  of 

alleged   by  the  party,   and   opon   which  trespass,  npon   the  issue  of  libfrum  ttnt- 

the  recovery  proceeds,  which  creftCea  the  menlum,   has    been    hrld   admissible    in   a 

estoppel.     The    recovery  of  itself,   in   an  subsequent  action  of   ejectment    between 

action  of  trespass,  is  only  a  bar  Co  Che  the  same  parties.     See  Hiier  <.-   Fnrman, 

future  rerovery  of  damages  for  Che  same  I  Fa.  St.  395 ,   Kerr   i:  Chese,  7  Watts, 

injury,   boC  Che  estoppel  precludes   pur-  371-,   FosCer  u    M'Divit,  B  id.  341,  349; 

ties  and  privies  from  contending  to  the  Meredith  o.  Gilpin.  6  Prii?e.  !4G ,  White  d. 

contrarv  of  chaC  point,  or  matter  of  fact.  Chase,  1S8  Mass.  ISS.    As  to  the  effecc  of 

which,  having  once  distinctly  been  put  in  a  judgment  in  ejectment,  as  regulated  by 

issue  by  them,  or  by  those  Co  whom  Chey  the   Kevised  Statutes  of  New  York,  see 

are  privy,  in  estate  or  law,  has  been,  on  fieebee  d.  Elliott,  4  Barb  457. 
inch  issue  joined,  solemnly  found  against         (it)  Anroi«  City  d.  West,  7  Wallace, 

them.     IC  was  so  httd  in  Packer  v.  Leg.  83.    See  also  Dnrant  d.  Essex  Co.  7  Wal- 

gett,  13  Rich.  L  170.     EllatboTouqk,  C.J.,  Iocs,   107;    Beloit  d.  Morgan,  7   Wallace, 

Outram  u    More  wood,  3    East,  355.     The  619:    Derby  v.  Jacques.  I    Clifford,  435; 

lecoverv  concludes  nothing  upon  Ihe  ulte-  Jackson  e.  Lodge.  36  Cal.  S8. 
rior  right  of  posseasion,   mnch    leas    of         (i)  See   Kinr  v.  Chase,   tS   N.  H.   9, 

properly  in  the  land,  unless  a  qnestion  of  cited  tupra,  n.  (/)),  and  DoCy  d.  Brown, 

that  kind  be  raised  by  a  plea  and  a  trav-  4  CoQist.  71,  cited  tupra,  n.  (oj ;  Roberta 

erse  thereon.     Id   357.    And  a  recovery  n.  Roberts,  S7  Ind.  454. 
in  any  one  suit,   upon  iasne   joined   on 

■  "  A  judgment  or  decree  neeewarily  afflrailog  the  existence  of  any  fact  is  concln- 
sire  npon  the  parties  or  their  privies  whenever  tbe  existence  of  that  fact  is  again  tn 
itsne  between  Chem."  Gould  b,  Sternberg,  ISS  111.  510,  51&  See  also  Wilson  c.  Deen, 
ISl  U.  S.  SSS;  Jackson  v.  Lodge.  3t,  CaL  98.  Kennedy  r.  McCarthy,  73  Ga.  346 ; 
Hanna  n  Read,  102  IlL  S9S  ;  Mueller  a.  Heniiing,  109  III.  646  ;  Hahn  d.  Miller,  68  la. 
745  :  Byrne  i;  Minneapolis,  £c.  Ry.  Co.  38  Minn  919 ,  McLeod  d.  Lee,  17  Nev.  103; 
Nemetty  c  Mayor,  100  N.  Y.  563;  Lorillard  d.  Clyde,  199  H.  Y  41. 
85S 


)vGoo<^lc 


CH.    in.]  DEFENCES.  *T8S 

shows  to  have  been  actually  tried,  and  shows  also  to  have  been 
absolutely  essential  to  the  case,  in  so  much  that  the  answer  to 
it  decided  the  case,  and  if  it  had  not  been  contested  the  case 
could  not  have  been  tried,  (a«)  We  should  say,  that  the  judg- 
ment in  the  supposed  case  of  trover  should  not  be  conclusive 
upon  the  questions  which  might  be  raised  in  other  cases  as  to  the 
validity  of  the  instrument,  and  the  title  it  gave ; '  and  we  should 
incline  also  to  the  opiniun  that  the  judgment  in  the  supposed 
case  of  trespass  quare  clauswm,  should  be  no  bar  to  a  writ  of 
entry,  (s^)  It  cannot  however,  be  denied,  that  the  presest  ten- 
dency of  the  law  is  to  permit  parol  evidence  to  show  the  actual 
grounds  on  which  the  judgment  rested,  when  the  record  needs 
not  and  does  not  exhibit  those  grounds,  (su)  And  also,  not  to 
permit  the  former  judgment  to  be  a  bar,  although  the  record  pre- 
sents the  claim,  if  no  testimony  was  offered  in  relation  to  it,  and 
the  question  was  not  submitted  to  court  or  jiiry.(au) 

It  is  said  that  the  former  judgment  must  have  been  between 
the  same  parties  \  and  for  this  rule  there  seems  to  be  good  reason 
as  well  as  authority.  (0  It  has  also  been  held,  as  was 
*said,  that  the  same  parties  must  stand  in  the  same  posi-  *  733 
tion  as  plaintifT  and  defendant  It  is  obvious  that  in  most 
cases  this  must  be  necessary  to  constitute  the  question  the  same ; 
and  it  is  only  then  that  the  rule  can  apply,  (u)  It  may  be  stated, 
as  a  general  rule,  that  a  former  judgment  is  conclusive  only 
against  parties  and  privies,  (uu) 

A  party  cannot  avoid  the  effect  of  a  former  judgment,  by 

(m)  Where  k  seller  of  prop«rtj  took  anothei:  action  for  the  Mme  soodi.  Green 

Btmdrr  notes  in  payment,  and  pot  one  in  d.   Clark,   b   Denio.  497.     So.    where    a 

■nit,  «nd  aftenrardB  another,  it  ww  held,  plaintiff  may   brinf;    hii   actioo  against 

that   the   defendant    eoold    not   net    ap  either  of  two   penottB,    aa  fur  iu«taace 

a^^ainsl  the  action  the  same  defences  he  agunst  the  abenff  or  his  deputy,  for  Che 

had   set  np  in   the  former.     Freeman  v.  acts  of  the  dapnty.  a  judgment  in  faTor 

Bass,  34  Ga.  355.  of  either  woold  be  a  bar  to  a  second  action 

(M)  NewDome  c.  Graham,  10  B.  t  C.  for    the    lamt    canst  aguoat  the  other. 

S34;   Barber  b.  Brown,  S6  L.  J.  C.  41 ;  See  King  v.  Chase,  IS  N.  H.  9.    And  in 

Clarancfl  c.  Marshall,  S  C-  &  M.  495.  Parkhnist  b.  Smnoer,  S3  Vt    MS,  it  was 

ini)  Stnrtevant  d.  Randall,  53  Me.  149.  held,  that  all  macterv  which  might  have 

in)  Ranrell  v  Knight,  51  Barb.  360.  been  arged  by  the  patty  before  the  adjndt- 

{t)  This  is  not  always  tme;  for  where  cation  are  concluded  by  the  judgment  as 

•  caope  of  action  is  such  that  more  than  to  the  principal  parties,  and  ^  privies  In 

one  may  sae.  a  jodgment  in  an  action  interest,  or  estate,  and  amous  privies  ara 

brought  by  one  is  a  bar  to  an  action  by  those  who  are  holden  as  hail  for  the  partj. 

the  other.    Thus,   if  a  consignor  sne  a  See  Davis  r.  Davis,  30  Gs.  396. 

carrier  tor  goods,  and   the  latter  has  a         (u)  See  antt,  pp.   '724,  *72S,  and  n. 

verdict  and  judgment  on   a  plea  of  not  {J'). 

guilty,  the    consignee   cannot    maintain  [uu)  Miller  v  Johnson,  S7  Md.  6. 
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changing  the  /ofum  from  the  equity  side  of  the  court  to  the  law 
aide,  (uo) 

It  may  be  added,  that  no  prior  judgment  is  a  bar  to  &  snbse- 
quent  action,  if  it  be  shown  that  the  judgment  was  obtained  by 
a  mistake  on  the  part  of  the  plaintiff,  which  prevented  him  from 
trying  the  question ;  as  an  error  in  respect  to  the  character  of  the 
action,  cxr  a  fault  in  the  pleading,  (i*)  And  it  has  been  held,  that 
a  foreign  judgment  does  not  merge  the  original  cause  of  actiOD, 
and  cannot  be  pleaded  in  bar  of  an  action  founded  thereon,  (ttr) 
And  that  if  there  be  now  a  defence  to  a  claim  which  could  not 
have  been  made  in  the  former  suit,  the  judgment  is  uol  a 
bar.  (vncj 

A  foreign  judgment  will  be  deemed  valid  and  effectual  here, 
only  when  the  jurisdiction  over  the  caae  was  complete,  the 
merits  of  the  case  investigated,  and  procese  duly  served  on  the 
defendant,  or  a  full  equivalent  of  personal  service,  (wc) 


OP  SET-OFF. 

Where  two  parties  owe  each  other  debts,  connected  in  their 
origin  or  by  a  subsequent  agreement,  the  balance  only  is  the 
debt,  and  he  to  whom  it  is  due  should  sue  only  for  that ;  and  if 
he  aue  for  more,  the  opposite  debt  may  be  offered  in  evidence 

(■b)  Baldwin  c  McCna,  3S  Ga.  BSa  Mt.    Oneley  b;   SmitL  a   Woodb.  t  U. 

(*)  Agnew  B.  McElruy.  10  Smedas  k  136. 
M  iMi  Johnaon  v.  White,  13  Smailw  &  (w)  Lrmtai  b.  Btowd,  S  Cartu,  C  C. 

H   S84.    The  former  decision  niiut  have  S99.     Wbera  tlMK  wm  •  confenion  of 

been   oa   ths   meriU,    or   the    iadgmeiit  jadgmeot  by  matnben  of  ft  fttm  in  Ibe 

moat   be  >acfa   that    It    mlgkl  kaoe  bttm.  mbaeuoe  of  oua  of  the  pftrtncr*.  and  witb- 

l>iiaD  V  SiDclair,  4  Vt    354;  N,  S.  Bank  ont  his  conaent,    aud    Lhe   judKnieDC  waa 

D.  Lawia,  8  fiek,   113;  Lane  a.  HarriBOO,  BabseqaenCly  Tmcsted,   aa   to  tha  partner 

6   Unnf.   573;    H'Donald  d.    Rudoc,   B  who   Bad   not  coDBentnd.  and   aa  to  tha 

Johaa.  443,  I^mpeD  n.  Kedgewin,  I  Mod  whole  firm  at  the  inaMoce  of  the  7iidg>. 

90T  1  Knox   V.   Waldoboroagh,  S  Greanl.  meat  crediton.  it  wna  htld,  that  thn  debt 

185;  Bridge    b.    Snmmer,    1     Pick     371;  fur  which  iuil^'oent   bad  been  rriifrannrl 

Moaby  e.  Wall.  £3  Miaa.  81.     And  where  waa  reTived,  notwiihstaadinf;  a  isceipt  iu 

jndKinent  waa  readered  in  rcpleria  against  full  had  been  given  tberefbr.    Claii  a, 

a  ptaiDtiff.  bv  nonsuiting  him  in  a  vase  in  Bowen,  13  How.  S7a 
which  be  had  replevied  a  veaael  alleged  to         (vie)  Smith  v    HcCIiiake;,  45   Barb 

be  his  by  virtne  of  a  bottomry  bond,  aeixed  61ft 

by  an  attaching  officer,   it  was  held,  chat  (sv)  Biarhoff  t>    Wetherell.    9   WalL 

tliat  judiment,  to  be  good  in   bar  of  an  813  t  De  Cowe   Briaaac  v.  Kathhon^  30 

action  of  trover  for  the  veaael,  nuac  be  K  J,   Bxch.  338;  Robertson  ■.  StmUi.  ( 

Ctded  and  averred,  and  proved  to  have  Q.  B,  S41 ;  Vanqnelin  n.  Buward,  33  L.  J. 

n  apon  the  merita,  and  to  hare  been  C.  78;  Buchanan  i'.  Kncker,  9  East,  19S; 

lendered  in  a  aait  between  pririea  in  inter-  Simpaon  p  Fogo,  39  L.  J.  C.  657 1  Scott 
V.  PilkiugtoD,  31  L.  J.  Q.  B.  81. 
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reduciag  the  claim  of  the  plaiDtiET  to  the  balance.  But  when 
the  opposite  debts  or  accounts  are  not  so  connected,  each  con- 
stitutes a  distinct  debt,  for  which  suit  may  be  brought, 
Such  "  debts  or  accounts  may,  in  many  cases,  be  balanced  •  734 
by  setting  of  one  against  the  other,  at  law  or  in  equity. 
The  law  of  set-off  is  vezy  much  regulated  by  statute  in  this  coun- 
try ;  and  we  do  not  propose  to  dwell  upon  the^pecial  provisims 
of  any  of  the  State  statutes.  But  these  generally  contain  many 
principles  in  common,  and  although,  strictly  speaking,  set-off 
may  not  be  a  part  of  the  common  law,  (j:)  yet  some  rules  and 
ininciplee  have  been  established  by  usage  and  adjudication. 
And  it  may  be  said  that  courts  of  equity  will  generally  extend 
the  doctrine  of  set-off  beyond  the  law,  where  peculiar  equities 
exist  between  the  parties,  calling  for  this  relief,  (xx) ' 

The  law  of  set-off  is  quite  similar  to  the  compensation  at  the 
civil  Iaw;(y)  not,  as  we  think,  because  it  is  borrowed  from  it, 
bat  because  both  rest  on  similar  principles  of  common  sense  and 
common  justice.  And  although  in  the  details  t^ey  differ  much, 
the  civil  law  doctrines  can  be  applied  to  the  law  of  set-off,  not 
only  for  general,  but  sometimes  for  particular  illustration. 

Set-off  has  been  well  defined,  as  a  mode  of  defence  by  which 
the  defendant  acknowledges  the  justice  of  the  plaintiff's  demund, 

I  The  defence  ol 

I,  ia  paretji   the  c  , 

Stat  1  Geo.  II  c  32,  S   13,  maile  perpet  rruw-actioiw   betweea   the  same  partiea. 

■uJ  bf  8  Geo.  11.  c    a«.  S  4,  and  which,  Isberg  v.  Bowden.  B  Excb.  81t3,  !!  KdK- 

with  aome  mudiflcatiuDii,  tiaa  been  genera  L.  &  Ka  351 ;  Wallia  v.  BaBtard,  4  De  b  , 

ally  adop(«d  in   the   L'nited   States  (eee  M.   &   G.   Sftt.  31   Eug.   L.  &   Eq.   175. 

Ueriwetlier  o.  Bin),  9  Ga.  591),  provides,  Courts  of  equity  have  power  U  commoB 

"that  where  there  are  mntoal  debts  be-  law  iadepeudent  of  any  statute,  to  order 

tWMD  the  plaintiff  and  defendant,  or,  If  a  set-off  ot  dehu  in  certaju  caMS.    Se« 

either  partv  sue  or   lie  sued  hs  executor  S  Story's  Eq.  Jnr.  ch.  38. 
or  administrator,  where  there  are  mutual  (xz)  Lee  v.  Lee,  SI  Ga.  96 ;  George  «. 

debts    between  the  testator   ur  intestate  Tate,  lOS  U.  S.  964;   Acer  n.  Baker,  97 

and  either  party,   one   debt   may   be  set  N.  Y.  395.    See  Armstroag  v.  HcKelrey, 

Bgainat  the  other-,  and  such  matter  may  104  N.  Y.  179. 

be  given  in  evidence  npon  the  generd  (y)  Doinat,  pt.  I,  b.  4.  tit  S, }  I  ,  t 
iMQ«,  or  pleaded  in  bar,  as  the  nature  Ersli.  Ins.  h.  8.  tit.  4,  }  5 ;  Pothier,  Traits 
of  the  case  shall  require,  so  as,  at  the  des  ObligaCiuut.  ft.  3,  cli.  4.  It  has 
time  of  hia  pleading  the  general  issue,  frequently  been  said  in  America,  that  m 
where  any  soch  debt  of  the  plaintiff,  his  the  doctrine  of  set-off  was  borrowed 
testator  or  intestate,  is  intended  to  be  from  the  civil  law,  it  should  be  inter- 
Insisted  on  iu  evidence,  notice  shall  be  preted  by  the  same  principles  of  coo- 
S'ven  ot  the  particular  sum  or  debt  so  strnrtion.  See  Meriwether  t>.  Bird,  9  Ga. 
tended  to  be  insisted  on,  and  npou  694 ;  per  Kmi,  3  ,  in  Carpenter  »■  But. 
what  aeconnt  it  became  due,  or  other-  terfield,  3J  hns.  Caa.  159. 
wiA  such  matter  shall  not  be  allowed  in 

1  Thus  the  liability  of  the  defendant  tor  renti  of  premiaea  owned  br  the  plaintiff, 
bat  withheld  nutil  the  determination  of  tbs  defendant's  right  ot  dower  m  other 
premiaea,  can,  in  eqn^,  b»  set  off  aftalnst  hu  cl^m  for  dower  out  of  the  plaintifTi 
premtae*.    DoMe  v.  Walker,  tOI  III.  6SS  — K. 
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bat  seta  up  a  demand  of  his  own  agaiust  the  plaintiff,  to  coun- 
terbalance it  in  whole  or  in  part  (2)     A  demand  founded  on  a 
judgment  may  be  set  off  or  upon  a  contract,  if  it  could  be  sued  in 
indebitatus  atsumpsit,    debt,  or  covenant  (a)    But  if  it 

*  735    arise  ex  delicto,   and  can  be  eued  only  *  in  trespass,  re- 

plevin, or  case,  it  ia  not  in  general  capable  of  seC-off;(&) 
Qor  is  it  if  recoverable  only  by  bill  in  equity,  (c)  And  it  is  held 
that  in  an  action  for  compensation  for  work  done  under  contract, 
damages  for  imperfect  execution  of  the  work  cannot  be  set  off.  (cc) 
Courts  usually  permit  judgments  to  be  set  off  against  each 
other,  on  moti<m.,  when  such  set-o£f  is  equitable,  even  it  the  par- 
ties are  not  the  same,  (d)  whether  the  statute  expre»ali/  allow 
this  or  not;  but  it  is  a  matter  within  their  discretion, (e)  and  is 
determined  by  the  justice  of  the  case.  Therefore  it  will  not  be 
permitted  f^aiost  a  bond  fide  assignee  for  value.  (/)  Nor  if  the 
defendant  is  in  execution  on  the  judgment,  (^)  for  that  is,  in 
general,  a  satisfaction  of  it  Or  if,  having  been  imprisoned,  he 
has  been  discharged  by  his  creditor,  even  if  it  was  not  the  inten- 
tion of  the  creditor  to  discharge  the  debt,  (h)     But  if  he  escapes, 

|z)  Barbaar  on  Set-oR,  p.  IT.  off   Is  made  between  the  real  and  eqiri- 

la)  Hatchinson     e.     Stacgta,    WiUes,  table   ownera  of    the  judgment,  and   Dot 

161;     Huwlec   v.    Ktrickluid,   Cairn.    Mt;  between   tbe  nuiDinal    parties.     3    If  the 

DowBland  i-,  Thomptun,   3   W,  Bl   910;  deCendiiDt  Agaiusc  wliuni  a  jadgmeDt   u 

Barnes  i>  McMallias.  S7  Mo.  260;  Wood  recovered    is  the  assignee  and   equitable 

V   Uikjor,  73  N.  Y.  556 ,  Brady   c.  Bran-  owner  of  an  aaceitaiued  part  of  a  ipdg 

nan,  3S  Minn  210.  ment  recovered  agaiuM  Che  plaintuf,  in 

{b}  Haddersfield   Canal  Co.  e.  Back-  the  name  of  another   person,  that   part 

le;,  7  T.  K.  45;   Sapsford  u,  Fletcher.  4  may   be   set   off    agaioM    the  plaJntifTs 

T,  R.  Hi ,  SulL  X.  P.  ISt :  Freemaa  u.  iadgmeat.    4   The  application  to  set  oB 

Hyett,   I   W,   BL  394;  Ceao  d.  Allen.  8  jodgmeats    mnst   be   had    in   tbe   court 

JohoB.  390,   Gibbea   d.   Mitchell.  S  Bay,  irhere     the     Jadgment     was     recovered 

351,  Berry  b  Carter,  19  Kan.  140^  Trot-  against  the  ^ity  who  nakta  the  appU 

tern  ConimiMioners,  90  N.  C.  4SS:  Mat-  cation.      S.   To    aothurize    a   aetoS   of 

thews  V  Lindsay,  20  Fla.  9S3 ;  Kitcheu  d.  jadgments  it  is  not  necessary  tbat  either 

Smith,  IDl  Fa  452.  of  the  snits  shall  be  pending. 

<c)  Gilchrist  u.  Leonard,  2  Bailer,  13S-.  (<t  Burns  p  Thorn  burgh.  3  Watts.  78: 
Sherman  n  Ballou,  B  Cowen,  304;  Jones  Tolbert  r  Harrison,  t  Bailey.  i99.  Coxe 
V.  Moore,  43  Mo  413.  But  see  Mor^n  d  State  Bank,  3  HalsL  173;  ScMt  v. 
v.  Spangler.  aO  Uhlo  St.  38;  Canal  Co.  a  Riven.  1  Stew.  &  R  24;  DavidMin  v. 
Hewitt.  63  Wis  3I&  Geoghagan.  3  Bibb,  233  ,  Smith  v.  Low- 
Ice)  Cardell  a  Bridge,  IS  Gray,  6a  den,  1  Sandf.  696. 

(d)  Barker  u  Braham,  3  Wilson.  -196;  (/)  Makepeace  d.  Coata,  8  HaM. 
Deunie  a.  Elliott,  3  H.  Bl.  587  ,  Schermer-  451 ;  Holmes  r.  Rnbinson,  4  Ohio,  90. 
horn  B.  Scbermerhorn.  3  Cainea,  190;  (i/)  Bamabv's  case,  Stra.  65-1.  Foster 
BrewerCon  ».  Harris.  1  Johna.  I4.S;  Tamer  r.  Jackson,  Ho'b  52;  Horn  n.  Horn,  Amb. 
D  Salterlee.  7  Cowen,  481;  Storv  o.  Pat  79;  Cooper  v.  Bigalow,  1  Cowen.  56, 
ten,  3  Wend.  331 ;  Graves  b.  Woodbnry,  4  Tavlor  v.  Waters.  5  M.  &  S.  10.^ ;  Jaquee 
Hill,  S59 ,  Goodeiiow  a.  Bnttrick,  7  Mass.  i-  Withy.  4  T.  H  557  Bat  see  Peacock 
140  i  Makepeace  u.  Coatee,  S  Mass.  451 ;  c.  Jeffrey,  I  Tannt  426:  Simpson  o.  Han- 
Barrett  i:  Barrett,  8  Pick.  343  ;  Gould  i>  ley.  I  M.  &  8.  696 ;  Kennedy  o  Duncklee, 
Parlin.  7  Greenl.  83  ;  Wright  o  Cobleigh,  1  Grav,  65. 

3   Foster,   32.     In  this  last  case  it  was         (A)  Poncher  b    Holley.  3  Wend.  184; 

keld:    L   That  courts  of  law  have  power  to  Tate*  c  Van  RensteUer,  S  Johns.  364. 
set  off   mutual   judgments,     a.  The  set- . 
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or  is  released  from  imprisoDineiit  ander  an  insolvent  act,  which 
doea  not  discharge  the  debt,  the  judgment  may  be  set  off.  (i)  And, 
in  the  exercise  of  their  discretioa,  courts  usually  permit  the  judg- 
menta  recovered  in  other  courts  to  be  set  off.  {j)  And  not 
only  the  original  judgment  creditor  may  so 'use  it,  but  '736 
an  absolute  assignee  for  value  may  make  this  use  of  the 
judgment  (A)  Nor  is  it  material  on  what  ground  of  action  the 
judgment  was  founded.  And  if  the  judgment  which  it  is  de- 
sired to  set  off  can  be  enforced  by  him  who  would  eo  use  it, 
i^ainst  the  party  who  has  the  judgment  to  be  satisfied  by  the 
set-off,  this  is  sutficient;  and  therefore  it  is  not  necessary  that 
the  judgments  be  in  the  same  rights,  or  that  the  parties  on  the 
record  be  the  8ame.(/)  So  costs  may  be  set  off,  either  against 
costs  alone,  or  against  debt  and  costs,  (m)  After  some  fluctua- 
tions, it  seems  to  be  settled  as  the  better  opinion,  that  this  set- 
•  off  will  be  made  without  regard  to  the  attorney's  lien,  on  the 
ground  that  this  extends  only  to  the  net  amount  due  after  the 
equities  between  the  parties  are  adjusted  (n) 

Judgments  will  be  set  off  on  motion,  because  the  question  on 
which  they  depend  has  been  tried  and  settled,  and  the  claim 
established,  or  admitted,  (o)    But  other  claims  than  those  resting 

(i)  Cooper  u  Bigalow,  I  Coiren,  306.  (or  phlntiff  in  the  Diitrict  Coart  for  the 

(7)  Ewen    E.    I'erry,   8    Cowen,  ISG;  Citj   and    Coonty   of    Philsdelpliis,   knd 

SchenDerhorn  EF.  Sohermerhora,  3  Caioei,  asngned   \>j  the  defendant  there  to  A, 

t90i  Duncan  u  Bloomstock,  3  McCord,  cauuot  be  aet  off  igaiuu  ■  judgment  for 

318;  Noble  a  Howard,  !  Hayw.  14;  Beit  damages,  obtaiuecl  Dy  such  admiuiitrator 

V.  I^waon,  1  Milefl,  1 1 ;  Barker  a  Brabaia,  agaJDat  A  io  the  Sopreme  Court. 
!  W.  B1.86S.3  WUaon.SSB^HalU  Udv,         <r)    Roberto     n    UackoDi,    cited     id 

S  B.  &  F   S8 ,   Simpson  u   Han,  l  Johns.  ThrnBtont    r,     Cntfter,    2    W.     BL    826 ; 

Ch  SI,  U  Johns    63;  Briatowe  u   Need-  Schools  v   Noble,  1   H.  Bl   33;    Nunez  f. 

ham.   T   Man.   &.   G.  648;  Brewerton   c.  Mudinliani,  1  H.  Bl.  217;  Vanghan  u  D«- 

Hania.  I  Johns.  144 ;  Schauta  i-.  Kearney,  viea,  3  H.  Bl.  440 .   ])eiinie  u.   KUiott.  3 

47  N.  J.  L  6a  H    Bl  587 ;    Hall  e  Odv,  3  B.  &  P.   IS; 

(it}  Mnaon  u  Knowlson,  1  Hill,  318.  Emtiin  v.  Darley,  4  B  &  P.  33;   Lane  v, 

{!)  Hatchlns  [',  Ridille,  IS  N.  H.  464;  FGar(.'e,   12   JMce,   742,   753;    Taylor   v. 

Shapley  '-.  Bellowa,  4   N.    H.  3H  ;   Goods-  Popham,  15  Vea.   73;    Kx  parlr  Khode^ 

now  V.  Buttrick,  T   Mbm.   140;   Dannie  a  id.  M9(    Mohawk    Bank   i^    Bnrrows,  6 

Elliott.  2  H.  Bl  58T.  Johns.  Ch.  SIT',  The  People  v.  New  York 

(ir)  Nunei    B.    Modlgliani.   1    H.   Bt.  CommoD  Flea*,  13  Wend  649 .   Spence  v 

S17.     The   old -practice   was    otherwise.  White,  I  Johns.  Caa.  103 ;  Porter  a  Lane, 

See  Butler  o.   Innera.  3  Stra.  891      But  8  Johns  S&7 ;  Martin  u  Hawk^  15  Johna. 

the  rale  stated  in  tfie  text  is  now  Amily  405.    Bat  see  Mitchell  v.  Oltlfleld,  4  T.  R. 

established     JamM   c   KaKKou.  3   a  ft  133;  Handle  n.  Fnller.  6  T.  It.  456 ;  Gtais- 

Ald.  776;   ThruBtoQt  n  Crater.  3  W.  BL  ter  s.  Hewer,  8  X   R.  69;   Read  n  Dnp- 

8S6:    Howell    (-.    Hardini;,  8   Kaat.  363;  per,  6  T.  R  1S1 1  Middteton  v   Hill,  1   M. 

Lani;  b   Webber,  1    Price.  375;     Hard  v.  &S  340;   Harrison  «.  Bainbridse.  3  a  & 

Fogg,  a  Foeter,  9&      Bnt  if  this  setoff  of  C.  BOO ;  Shapley  d.  Bellowa,  4  N    H   353  t 

costs  is  aonght  by  matioa  to  the  conrt.  tt  Dnnklee  v  Locke,  13  Maaa.  535,   Barrett 

will  he  eranted  or  not.  according  to  the  n.  Barrett,  8  Pick  343;    Ainslie  b.  Bovd- 

justice  o7  the  case.      Gihon  a.  Fryatt,  3  ton.  3  Barb.  358 .  Rider  d   Ocean  Ina.  Co. 

Sandt.  638      In  McWUliama  e   Hopkins,  30  Pick  SS9.     And  see  note  to  Schermer- 

.   m..,_  „—  !. ..ij   .!._.  ._s .  ""om  p  Schermeriiom,  S  Caines.  190. 

|dJ  And  it   Is  only  such   a   jadgmeU 
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OQ  judgments  must  be  pleaded,  or  filed  in  such  manaer  as  the 
statutes  or  rules  uf  court  direct,  with  sufficient  notice  for 

*  737    the  *  plaintiff  to  deny  and  contest  them  if  he  chooses  to 

do  80.  For  not  even  the  amount  of  a  note  will  be  set  off, 
anless  the  plaintiff  had  the  opportunity  to  contest  it,  nor  even 
the  amount  of  a  verdict  recovered,  for  it  ma;  be  that  this  will 
be  set  aside.  (^) 

The  amount  due  od  the  condition  of  a  bond  may  generally  be 
pleaded  in  set-oGT,  but  not  the  penalty ;  for  this  may  be  reduced 
both  at  law  and  in  equity.  (9)  But  if  the  full  amount  of  a 
bond  is  agreed  upon  as  liquidated  damages,  it  may  be  set  off.  (r) 
Unliquidated  damages  cannot  be  set  off.{rr) 

A  debt  cannot  be  set  off  to  an  action  unless  it  was  due  when 
the  action  was  brought,  (rs)  Thus,  it  is  held  that  a  demand 
barred  by  the  statute  of  limitations  and  revived  by  a  new 
promise,  cannot  be  set-off  to  an  action  brought  while  the  bar 
existed.  (r<)  And  it  is  held  that  there  can  be  no  set-off  against 
a  set-off.  (rw) 

One  important  and  very  general  principle  in  the  law  of  set-off 
is,  that  the  demand  must  be  due  to  the  party,  or  the  claim  must 
be  possessed  by  him  in  hu  own  Tight.{s)  But  this  may  be,  either 
as  original  creditor  or  payee,  or  as  owner  by  assignment  It 
seems  indeed  to  be  settled,  that  debts  held  in  the  right  of  an- 
other can  be  set  off  neither  at  law  nor  in  equity.  But  a  ques- 
tion sometimes  exists  as  to  the  application  of  this  rule.  Whether 
a  party  holds  a  claim  or  debt  for  this  purpose  in  his  own  right 
may  perhaps  be  determined  by  two  tests:  he  so  holds  it,  if,  first, 
he  can  sue  for  it  in  his  own  name,  without  setting  forth  as  the 
foundation  of  his  right  some  representative  or  vicarious  char- 
acter ;  and,  secondly,  if,  having  sued  for  and  recovered  the  debt, 
he  would  have  a  right  to  use  it  at  his  own  pleasure,  and  tor  his 

tbat  cu  be  Bel  oS  on  mMfoa.     Tbfl  iaig-  pntation.      Drair    v.    Towie,    T    F«Mm, 

■Bent  iaqM  be  condiuiet  npoD  the  party,  413. 

rendered  in  a  court  which  had  Juri»dic-         (f)  Fletcher   e    Dyi:he,  ST.    R.  M; 

tioQ.  and   the  detimon   must  hare   been  Dttckvoitb  u  Atuom,  I  M.  &  W.  411. 
fioal,  and  not  appeatect  frum.     See  Harris  (rr)  Orimee    v.     Reese,   30    Ga.    330; 

u   Palmer,  5  Barb.  lOS;   The  People  o.  Wan  o.   Havea,   ID*  Ind.  SSI;  Cnrey  r. 

JodKes,  6  Cowen,  S9B.     And  we  wilkrd  Jinea,  IS  Ony,   M3 ;  Barry  ft  Catanvh, 

V.    Fox,    18  Johni.   497;    Weathered   t.  ia7  Majv.  394  i  Carter  a  Joseph,  4S  Mxh 

Maya,  1  Texaa,  47a.  gi\    BeU  n  Ward,  10  R  I.  5DS.    See  abo 

{p)  Bagg  a.  Jafferaon,  C.  P  10  Wend  pmf.a  •  T39  n.  (c).   Bat  it  is  said  tliat  db- 

61S  i  Cobb  r.  Haydock.  4  Day,  *^%.  liquidated  damiges  fpowicfi  oni  of  the 

(fl)  Burgees  u.   Tnclier,  S  Johii&   la's ;  contract  sued  on.  mav  be  tet  off,  in  1)« 

Nedriffe  e.  Uogan,  S  Burr   10i4.     Dam-  Forest  v.  Oder.  4!  IlL  'soa 
ages  ariaing  from  the  breach  of  covenant         (n)  Henry  v   Bntler,  3S  Conn.  t4a 
in  a  deed  o[  real  eatale.  may  be  set  off  in         [n\  Lee  n  Lee,  SI  Oa-  36, 
cases  where  the  amount  of  sucb  damages         \n)  Riwiell  o  Miller,  64  Pa.  1B4. 
may    be    atcerCaioed    by   a   mere   com-  ft)  Thin   is  too  nniTersally  settled  to 

need  the  ciUtioD  of  adjudged  caaea. 
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own  benefit,  or  bsB  a  valid  lien  on  it  for  his  own  security.  The 
rights  to  the  two  demands,  one  of  which  is  to  be  balanced  against 
the  other  hy  set-off,  must  be  similar  rights. '  Thus,  if  an  executor 
sues  as  executor,  the  defendant  may  set  off  a  debt  due  from  the 
testator;  (f)  if  he  sues  for  a  cause  of  action  accruing  after  the 
testator's  death,  and  does  uot  describe  himself  aa  executor, 
the  defendant  cannot  set  off  a  debt  due  to  him  from 
'  the  testator ;  (u)  he  cannot  himself  set  off  a  debt  due  to  *  738 
him  personally  against  a  claim  on  the  estate  of  the  testator 
made  agaiust  him  as  executor ;  (v)  nor  if  he  be  sued  for  hia  own 
debt  can  he  set  off  a  debt  due  him  as  executor,  (w)  So  a  debt 
due  to  a  man  in  right  of  his  wife  cannot  be  set  off  in  an  action 
against  him  on  his  own  bond,  (x)  Nor  can  a  debt  contracted  by 
the  wife,  before  marrii^e,  be  set  off  in  an  action  brought  by  the 

<(}  But  if  Cbe  defendant  hu  pnrchaaed  M  Nor  via  verta.     Grew  o.  Barditt, 

■  debt  ngainn  nn  inteitate,  tinn  hit  dtatk,  9  Puk.  MS  ;  Sbdw  v.  Conaut,  8  Vt  SOS; 

it  hae  tmen  ktid,  that  he  cannot  aet  it  oft  Camminga  r.   Williaras,   b  J.   3.   Manb. 

against  an  action  by  tbe  adminiitntar  tu  SS4 ;  Bacton  p.  Hoomea,  I  A.  K.  Maislk 

MCOver  a  debt  das  the  iLtestate.    Root  v.  19  ;  Marbie  a.  Levi,  6  Ala.  399.    la  a> 

Taylor,   SO   Johns.    137  j    Whitehead    a.  action  asainM  an  exemiur  to  recoTer  k 

Cade,  I  How.  (Min.)  9&  ^gac;  given  to  the  plaintiff's  wife,  the 

(u)  Kilvington   u.    Stev«ii«oa,   Willes,  execulor  maj;  wt  uB   a   bond   given  tnr 

364,  note)    'legetmerer  a.   Lninlej,  id. ;  tbe  plaintiff  himself  to  the  teM«tur  in  hw 

Scholield  ('.  Corbett.  6  Ner.  &  Han.  S17 ;  lifetime.    Lowman'a  Appeal,  3  Watta  4 

Honeton    <-.     KobertBOn.   4    Camp.    343 ;  8. 34a 

Watts  u    Reea,  9  Exch.  S96,  3B  Eqe    L.  {ie|  ThomM  it  Hopper,  b  Ata.  448. 

&    Eq    b6b;    Merceia    n   Bmitb,  3  HiU,  (r)  Parnier  n  Walker,  Bull.  N. H  IT% 

310:  Fry  r.  EvanB,  B  Wend.  530 .  Dale  ■>.  Id  an  action  by  husband  and  wife,  for  a 

Cook,  4  John*.  Ch.    IS ;  Colby  n.  Colby,  legacy  left  to  the  (rile  "  for  ber  own  use," 

3  N.   H.  419:   Wolfenberger  >.  Bncber,  Uke  executor  cannot  set  oD  a  debt  doe 

lOS.  &R.  10;  BmwD  1-.  Garland,  1  Wash,  from  the  hniband  to  the  testator  in  hk 

Va.  121 ;    Racier  c    Holland,  Minor,  176 ;  lifetime.     Jamiion  n    Brady,  6  S.  &  R, 

Bnrton  a  Chinu,  Hardin,  SSS;  Mellen  t.  466.    Otherwise,  if  the  le^^y  Is  given  to 

Boannan,  13  Smedee  &  M.   lOOi  Shaw  e.  tbe  wife  not  to  ber  separate  use.     Low- 

Gookln,  7  N.  K.   16      And   see    Btuart  man's  Appeal.  3  Watts  &  S  349.     Neither 

c   Commonwealth,  S  Watts,  74.      In  an  can  the  husband's  debt  be  set  of!  against 

action  by  &□  exei'iitor,  a  legacy  beqneathed  tbe  wife's  distributive  share  of  her  fatber'a 

tbe  delendant  cannot  be  set  off,  although  estate,  when    the    purties    have    been    db 

the  excL-utor  has  funds  to  pav  the  legacv.  vorred ;  and  although   inch  divorce  was 

UobiDion  e.  KiibiDSOD,  4  Harring.  |Uel)  after  the  intestate's  death.    Fink  u.  Hak«L 

41B :  Sorrelle  r.  Sorrella.  b  Ala.  345.     Bat  6  Watts,  13L     In  a  suit  by  hustanil  and 

if  the  eicecutur  is  rued  for  a  debt  due  from  wife  for  rent  of  the  wife's  premises,  the 

his  testator  in  his  lifetime,  he  may  set  off  defendant  may  set  off  a  deniaud  against 

a  debt  which  has  accrued  due  from  the  the  faUHbaad  alanB,     Fei^uson  e  Lothrop, 

plaintiff  to  him   as  executor   since   the  l.S  Wend.  6S9      Bat  see  Nnglee  i;   Inger- 

d«ath  of  the  testator.     Mardall  v.  Thel-  soil,  7  Ha.   185,  where  it  was  Md,  that  a 

Itisan,  IS  Q   B.  857,  14  Eng  L.  &  Eq.  74  debt  due  by  a  hnsband,  or  one  which  he 

So  where  aa  eiiecutor  is  soed  for  a  debt  hnd  agreed  to  pay,  could  not  be  set  ofl 

created   by  hiniself  as  executor,  he  may  againn  a  claim  for  rent  due  to  his  wife's 

set  off  a  debt  due  fmm  the  plaintiff  to  lepaiate  estate,  althongh  she  had  author. 

the  testator  in  his  lifetimct    Blakealey  v  iied  him   to  receive  the  reula   without 

Smallwood,  8  <^  B.  S3S.  acconnting. 
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husband  alone ;  (y)  nnless  he  has  by  his  promise  to  pay  it  made 
it  hia  owD  debt  So  in  a  suit  either  at  law  or  in  equity  against 
partners,  the  demand  of  one  of  th«  defendants  against  the  plain- 
tiff cannot  be  set  off.(2}  And,  in  general,  joint  and  separate 
debts  or  debts  arising  from  and  resting  upon  different  rights, 
cannot  be  set  off  one.agalnst  the  other,  (zz) 

*  739        *  It  sometimes  happens  that  a  demand  may  be  set  off, 

due  from  the  person  actually  and  beneficially  interested  in 
the  suit,  although  it  is  brought  for  bis  benefit  by  one  who  has 
the  legal  interest,  and  is  therefore  plaintiff  of  record,  but  has 
no  other  interest  (a) 

If  there  is  more  than  one  defendant,  neither  one  can  set  off  a 
demand  due  to  himself  alone,  but  all  may  set  off  demands  due 
to  all  jointly.  Nor  can  a  single  defendant  set  off  a  debt  due  to 
him  from  a  part  only  of  two  or  more  plaintiffs.  (6)  • 

(jf)  Barrongh  e.  Hoai,  10  B.  &  C.  S5S;  (andant  may  set  off  ft  debt  dne  from  aach 

Wood  B.  Ackers,  9  Elip.  SM.  a  p&rtner  uone.     Holbrooke  r.  L^ckej,  13 

(i)  Ths  deciaioni  are  QDiform  that  a  Met.  131,    Bac  aee   Meader  d,    Scou,  4 

Joint   debt  caDDOt  be  set  off  ivniDst  a  Vt  M;  Lewa  a  CulbertBOD,  II  S.  &  R, 

■epMate  debt,  dot  vice  wnu.    Woods  c  18. 

Carlisle,  6  N.  H.ST:  Walker  d.  Leightoa,         (n)  Brewers  NorcroM,  SGreen.lISi 
llMan.HO:  Howe  d,  Sheppard,  9  Snta-         (a)  See  Campbell  v,  Hamilton,  4  WaaL 

ner,  409  ,   M'nowell  d.  Tvboq,  14  8   fc  B.  C  C.  93.      But  see  Infra,  an.  Ip),  {q). 
300 ;  Bibb  v.  Snanden,  a  Bibb,  66;  Armi-         (b)  Ross  v,  Knigfit.  4  N.  H.  S36 :  Hen 

stead    B.  Bntler,  1    Hen.    t    Manaf.   176;  derUD  v.  Lewis,  9  S.  &  R.  379 ;  Baak«  r. 

Palmer  c.   Green,  G  Conn.  14;  Emerson  Pike,  15  He.  3Ba ;  Fuller  n   Wnght,  IS 

D.  Baylies,  19  Pick.  59;  Warren  i\  WelU,  I^ck.  403;   Watson  b    Hensel,   T  Watta. 

1  Met  80.     And  see  Grant  n  Roval  Excb,  344 :  Archer  e.  Dann,  i  Watts  &  S.  3ST  ; 

Ass.  Co.  5  M.  &  !i  43a     If  there  Is  an  TrsmmeU  t>   Harrell,  4  Pike,  60a  ;  Jones 

ezprtii  agrtement  with  a  p«rM>D    dealing  V.   Gili«ath,  6    Ired.   338;    Voae   t>.    Fhil- 

witb  a  firm,  chat  the  debts  severally  dne  brook,  3  Story,  33ft;   Field  v    Hahn,  6S 

from  the  members  of  the  firm  to  that  Ha  417;  Freeman  d.  Lurillard,  61  N.  Y. 

person  shall  be  set  off  against  any  de-  619.     The  Itatntes  in  some  States  are  dif- 

manda  which  the  firm   may  have  joinclj  fereat.     But   in   an  action  aninM  prin- 

on  him,  such  agreement  Is  tnnding,  and  cipal  and  surety,  for  the  default  of  the 

the  set  off  may  be  allowed.     Kinnerly  ti,  principal,  a  debt  from  the  pUiuIiff  to  the 

Hossack,  3  Taunt.   170;   Hood   n,   Riley,  principal  alone  has  in  some  coses  been 

S  Green,   127.      See  Lovel  a.  Whitridge,  allowed   to   be  set   off.      Brundridge  e. 

I   McCord,  7;    ETeraghim  s    ErMworth,  Whitecomb,   1    U    Chipi    ISO;    Cnst   n 

7  Wend.  3!G.     So,  if  the  BUrviTing  part.  Brindle,  3    Rawle,  191,      See   Lrnch'  b. 

ner  sue  for  a  debt  due  the  firm,  the  de-  Bragg,  13  Ala.  773 ;  Hahnriu  ii,  Pearson, 

1  Nor  can  a  ungle  defendant  eel  off  a  debt  due  from  the  pMntiff  tohim  and  another 
person  joiutly  Proctor  a  Cole,  104  lud.  3;3.  Bat  where  a  principal  and  surety  are 
joiutly  liable  and  are  joined  as  defendants,  the  principal  may  set  off  a  debt  due  by  the 

Cintiff  to  him  alone.  Raymond  o  Green,  13  Neb.  aiS:  Guggenheim  n  Rosen f eld.  9 
iL  ua.  See  also  Lynn  u  Grim,  96  Ind.  89.  And  in  an  action  by  the  payee  of  a 
joint  and  several  note  agunst  a  surety  alone,  who  was  known  by  the  payee  to  have 
joined  only  aa  surety,  it  was  held  that  the  latter  might  set  oft  a  debt  due  from  the 
payee  to  the  principal  arising  out  of  the  same  transaction  from  which  the  liability  of 
the  surety  arose.  Bechervaise  a  Lewis,  L.  R.  7  C.  P.  BTS.  See  also  taitr,  p.  ■  739, 
a,  (bi,  m  New  York  the  right  of  a  principal  j'oined  as  defendant  with  a  sunity  to  set 
off  an  Individual  claim  Rgunst  the  plaintiff,  seema  to  be  confined  to  the  case  wher«the 
iosoWeney  of  the  plaintiff  or  other  drcumstancet  create  an  equity.  Ooffln  n  HcLmd, 
SON.  Y.S6a  ™™— , 
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No  demand  can  be  pleaded  in  set-off  unless  it  be  reasoDably 
certain.  But  this  is  meant  to  exclude  only  those  cases  in  which 
a  jury  must  determine  the  amount  of  damages  by  their  own  esti- 
mate or  opinion,  and  not  those  in  which  they  can  ascertaia  the 
amount  by  mere  calculation,  if  they  find  the  claim  valid.  In 
general,  demands  may  be  set  off,  which  are  for  liquidated  dam- 
ages ;  meaning  thereby  when  their  amount  is  specific,  or  is 
directly  and  distiuctly  ascertainable  by  calculation ;  and  also  all 
those  which  usually  may  be  sued  for  and  recovered  under  the 
common  counts,  (c) 

*  It  may,  perhaps,  be  doubtful,  when  compensation  for    *  740 
part  performance  of  a  contract  may  be  set  off  against  an 
action  for  breach  of  the  contract,  and  when  it  should  rather  be 
given  in  evidence  by  way  of  reduction,  or  when  it  can  only  be 

8  N.  H.  (39  1    PriDce  »,  Fnllei,  M  Uaine,  S  Chitty,  161,  for  not  indemnifying  plain 

ISS.      And    mch  waa  the   dWl    Uw.    S  tiff  from  certwn  taxes,  Wtlmot  v.  llnrd, 

SCory'a  Eq.  Jar.  g  1412.     Bat  see  Warrea  1 1  Wend.  aS4,  for  brooch  of  irarranty  in 

V.  Wells,  1  Met  BO.     Walker  D.LeiKhtOD,  the  mle  of  gixidi,   Dowd   u.  Fancen,  4 

II  MaoB.  140.     So,  wliere  a  tax  mllecuir  Dev  S3,  covenaot  for  nuceiiain  damages. 

gives  B  joint  and  aecrrat  bond  to  a  town,  And  Me  fnrthet,  Fettee  i\  The  Tennenes 

with  Boreties.  and  then  anea  the  town  in  Mannfactniing  Co,  1  Sneed,  3S5 ,  Eding- 

bii  own  name,  on  an  order  of  the  town  to  ton   e    Pickle,  id.   133.      More  freqnent 

him,  the  town  may  set  off  money  which  illnstrations  exist  of  claims  which  cannot 

the   plaiutiEf   has   received  and  not  paid  be  used  by '^  defendant  bv  way  of  net-off, 

over  in  breach  of  his  bond.    Donelson  v.  becaoae  they   are  not    dcUt  within   the 

Colerain.  4  Met  430.  statntory  meaninE  of  that  word.    Thai, 

(r|  This  rule  arises  from  the  words  of  it  seems   that  niUiqnidaled   losses  on  & 

the  Btatnte  before  cited,  that  a  set-oS  tg  policy  of  insanince  cannut  be  made  tha 

allowed   in  cases  of  matnal  i/iUt,  i.  e.,  snbiect  of  set-off.    Thomson  i>  Redman, 

claims  in  the  nature  of  a  debt;  and  the  11  M.  &  W.  4S7:   Grant  r.  Royal  Kxch. 

'    is  applied  to  both  parties.    For  Ass.  Co.  B  M.  &  S.  439     And  see  Cnm- 

it  fut  a  i/iiU,  but  for  ming  v.  Forenter,  I   id.  494.    Koi  can  a 

.      ^    .  no  defence  of  set-  claim  for  tortionslytakinc  the  defendant's 

n  be  allOH-ed.     Hardcastle  o.  Nether-  property  be  set  o5.   Hopkins  u.  Megqnire, 

wood,  A  B.  &  AM.  93,  which  was  an  action  3&  Me.  7S.    Keitber  is  a  breach  of  a  cove- 

for  not  indentnifvine    the    plaintiff    for  nsnt  for  the  aon-delivery  of  goods  accord- 

B.ying  the  defendanrt  own  proper  debt;  ing    to    contract  a    subject    of    set-off. 

otchinwin  u.  Reid.  3  Camp.  389,  for  not  Howlet  r.  Strickland,  Cowp,  &6 ,  Wright 

accepting  a  bill  of  exchange;  Bitch  n  d,  Smyth,  4  Watts  &  S  537.    Xor  a  breach 

l>epeyster,  4  Camp.  385,  ugainst  an  >Kf>>t  of  the  guaranty  when  the  damnges  are 

for  not  accounting:  Gillingham  d.  Was-  uncertain.     Moreley  v.  Inglig,  4  Bmg  N. 

kett,  13  Price,  434,  for  not  rejilacing  stock  C.  58  ;  Crawford  r   Stirling,  4  Esp.  307, 

according  to  agreement;   Warn  a.  Bick-  Ctrmra,  if  the  damages  are  certain.    Co^ 

ford,  7  Price,  5S0,  for  breach  of  ■  covenant  lins  d.  Wallis,  15  J.  B.  Moore,  348.    So, 

for  qoiet  enjoyment ;  Attwool  b  Attwuol,  to  an   action   by  a  bank,  the  defendaut 

I  Kllis&B  21,  IB  Entt  L.  &  Eq.  38S,for  cannot  set   off   hts   stock  in  the  bank, 

breach  of  a  bond  to  indemnify  generally!  Harper  c.   Calhoun,   7   How.  Miss.  SO.li 

CaUelli  D.  Boddington,  1  EllisCB  66,19  Whittington  d.  Farmers  Bank,  5  Harris  & 

Eng  Ij.  k  Eq   197,  an  action  on  a  policy  J   489.    Nor  can  he  set  off  the   bills  of 

of  msurance  fur  an  average  loss     And  such  bank.    Hallowell   Bank  i'.   Howard, 

see  Cope  r.  Joseph,  9  Price,  169  i  Qnrdon  13  Mass,  33S.    A  note  payable  in  work 

tt  Bowne,  3  Johns.  160 ;  Usbom  v.  Ethe-  cannot  be  set  off  sgainit  a  demand  pay- 

ridjje,  13  Wend.  339,  a  suit  by  a  tenant  able  in  cash.      Brather  t-  McKvoy,  7  Mo. 

rinst  his  landlord,  to  recover  costs  of  69B.     In  Massachusetts  taxes  ate  not  the 

defence  of  snmmary  proceedings,  intti-  subject  of  set-off      Peirce   r.    Boston,  S 

tnted  by  the  latter ,  Cfoopet  e.  BobiMon,  Met.  530.     See  «1m  oals,  p.  ■  737,  n.  (rr). 
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used  as  the  ground  of  a  ciosa-actioD.  ((2)  This  most  depend  upon 
the  circumstaaces  of  ths  case,  and  upon  the  provisions  of  the 
statute  in  the  State  where  the  action  ia  tried. 

Set-off  should,  however,  be  discriminated  from  reduetion.  and 
recoupment ;  to  both  of  which  it  bears  mach  analogy,  and  with 
either  of  which  it  may  be  so  mingled  by  the  facts  of  a  case  as  to 
make  it  dilfictilt  to  say  in  which  of  these  forma  the  opposing 
demand  should  be  brought  against  the  plaintiff's  action.  In 
general,  a  defendant  may  deduct  from  the  plaintiff's  claim  all 
just  demands  or  claims  owned  by  him,  or  payments  made  by 
him,  in  the  very  same  transactioD,  or  even  io  other 
*  741  but  "  closely  connected  transactions.  They  must,  how- 
ever, be  so  connected  as  fairly  to  authorize  the  defendant 
to  say  that  he  does  not  owe  the  plaintiff  on  that  cause  of  acticm, 
so  much  as  he  seeks,  and  not  that  he  ought  not  to  pay  the  plain- 
tiff so  much,  because  on  another  cause  of  action  the  plaintiff 
owes  him.  If  he  can  so  present  and  use  his  claims,  he  dimin- 
ishes the  plaintiff's  claim  by  way  of  reduction,  (e)  Becoupment 
we  consider  to  belong  rather  to  cases  where  the  same  contract 
lays  mutual  duties  and  obligations  on  the  two  parties,  and  one 
seeking  remedy  for  the  breach  of  duty  by  the  second,  the  secood 
meets  the  demand  by  a.  claim  for  a  breach  of  duty  against  the 
first'     But  the  word  is  of  recent  introduction,  and  is  not  used 

((f)  A«  to  tbe  right  of  the  defendant  the  price  of  dyeing.    Bamford  r.  Rarria, 

to  Mduce  the  plaiDtifTa  demand  in  the  I  Stark.  343.    So  a  master  may  ahow,  in 

eaaet  mentianed,  antt,  p.  *S23,  u.  (i),  see  an  action  b*  a  serrant  for  his  wagea,  that 

the   folloiring  auea :   Baat«D   e.   Batter,  the  plaintiff  agreed  Co  deduct  therefrom 

7   E^t,   579 ;  FamBworth  «.  Oarrard,  1  the  valne  of  soode  loat  hy  hia  negligence 

Camp  38 ;  Deoew  e.  Daverell,  3  id.  491  ;  Le  Loir  i>.  Bristow,  «  Camp,  134.     And 

MandeU  Steel.  8  M.  &W.  858:  Heckc.  aee   Dobaon  u.   Lockhait.  S   T.  R.  133; 

Sheoer,  4  S.  &  R.  349 ;  Still  u.  Hall,  90  Kinnerley   e.    Hoaaack,    3    Tanot.    ITO, 

Wend.  51 ;  Hnnt  r,  The  Otia  Company,  Cleworth   «.   Picktord.  7  M.  4  W.  314. 

4  Het  4G4 ;  McAlliater  a  Reab,  4  Wend.  So,  in  an  action  tot  work  and  labor  aitd 

483,  8  id.  109;  Britton  b.  Tnmer,  6  N,  H.  matefiiUa,  tiie  defendant  may  ahov,  witb- 

481  ont  pleading  any  netroB.  that  he  anpplied 

(e)  The  difference    between   allowing  mrt  of  the  niateriali  himself.     Newtoo  >. 

a  certain  defence  by  way   of  itt-off',  and  Fonter,  13  M.&  W.T72;  Turnerc. Diaper, 

by  way  of  rrdaction  of  damaga,  afthoagh  S  Man.  k  G.  341.    And  see  Dale  v.  Sollet, 

Dot  broad,  is  yet  clear  and  welMeflnM.  4  Barr.fil33,aDdLnfbnrrawD.  HendeiWM. 

A  few  instances  will  illustrate  the  nppli-  30  Go.  483;  Eddy  i'.  Clemeiil.SS  Vt.  4e«i 

cation  or  (he  principle.     Thas,ia  assunip-  CBg;e  c  Phillipa.  38  Ala.  637;  Fhel^  e. 

ait  for  dveinggoods.thedefeiidant  niay,at  Paris,  39  Vt.  511;  Bates  b,   Cartwnght, 

common  law,  show  that  there  ia  a  custoni  36  lit.  SSI ;  Miller  v.  Oaither,  3  Bnih,  151 ; 

of  the  trade  by  which  damages  done  the  King  u,  Bradley,  44  Bl.  343. 
gooda  in  dyeing  shall  be  dedncted  from 

'  Thna,  in  an  action  npon  a  promiaaory  note  giren  in  payment  for  land  co«nye4 
with  covenant  against  Incnmbrance,  tha  defendant  can  recoup  what  ha  haa  beaa 
obliged  to  pay  to  free  the  land  from  incnmbraiice.  Darii  ;.  Bean,  1 14  HaM  358.  la 
Waterman  u,  Clark,  76  BL  43S,  it  ia  laid  down  that  in  recoapment  a  claim  originating 
in  contract  may  be  aet  up  againat  one  fonnded  on  tort,  and  virt  v€na ;  not  Eh« 
defendant  cannot,  M  in  aet^,  reoorer  any  exceaain  his  favor. — K. 
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vitb  uniformity  or  precision.  ( /)  The  easential  difference  be> 
tween  recoapment  or  reduction  on  the  one  hand,  and  aet-off  in 
the  other,  is  that  in  set-off  the  ground  taken  b;  the  defendant  is 
that  he  may  owe  the  plaintiff  what  he  claims ;  but  a  part  or  the 
whole  of  this  debt  is  paid  in  reaaon  and  justice  by  a  distinct  and 
unconnected  debt  which  the  plaintiff  owes  him. 

In  aome  of  our  States  a  counUr-daim  may  be  pleaded  in  de- 
fence or  diminution  of  the  plaintiff's  claim.  This  is  much  the 
same  as  set-off;  but  it  may  be  considered  as  a  more  extensive 
right,  or,  at  least,  aa  free  from  some  of  the  formal  or  technical 
objections  which  may  be  made  to  set-off.  (/)  '  In  Louisiana,  the 
word  reconvention  is  used.  This  also  is  similar  to  set-off,  but  the 
right  is  construed  somewhat  more  liberally,  (fg)  The  word 
■  counter-claim  "  seems  to  comprehend  "  recoupment '  and  "  set- 
off. '  Its  essential  requisite  is,  that  the  defendant  should  be  able 
to  maintain  an  action  thereon  against  the  plaintiff.  (/%) 

It  should  be  remarked,  that  a  set-off  is  a  defence  which  the 
defendant  may  use  or  not  at  his  pleasure.  If  he  forbears  doing 
80  t^is  in  no  way  impairs  his  right  to  establish  his  claim  by  a 
separate  action.  (^)  It  is,  however,  better  that  it  should 
be  settled  •  by  set-off,  when  that  can  properly  be  done,  •  742 
because  it  saves  both  expense  and  time  .to  do  this.     And 

(/)  The  doctriDB  of  recoupment,  or  re-  Wii.  50fi ;  Bkll  v.  Connolldated,  Ac  Ca 

toaper,  aa  it  wa>  formerly  termed,  li  nut  a  3  Vroom,  101 ;  Boyd  v.  Day,  3  Bnih,  617 ; 

new  one  in  the  common  Ikw.  aJthongh  it  Noootm  d.  llilef ,  £3  Wis.  27 ;  Anthony  v. 

WM  formerly  used   in  >  different  teaie  SctDwin,  4  Kbdem,  211. 

from  that  aHnded  to  in  the  text.    It  vaa  (/V)  Lailande  v.  Ball,  SO  La.  Ad.  193. 

formerly  Dwd  to  siKQify.  M  it  i*  now  in  (Jh)  Clinton  n.  Eddv.  1  Lana.  61  j  54 

many  courts  and  decisionii,  a  right  ut  do-  Barb.  S4 ;  37  Howard,  Pr.  S3. 

ductioD  from  the  amonnt  of  the  plaintiff's  (o)  Laing  e,  Chatham,  1  Camp.  SSa; 

claim,  either  from  part  payment,  or  detec-  Minor  r.  Walter,  IT  Maw  S37  ;  ]^  Sylra 

tiTo  performance  of  contract  on  the  part  v.    Henry,   3   Port.   132 ;    Baskerville    ■>. 

of  tne   plaintiff,  or  from  any  analogone  Brown,  S  Bnrr.  IS39;  Himes  v.  Barnitt, 

fact      The  same  idea  was  expreHed  bv  8   Watts,  3S  ;    Gsrruw   v.   Carpenter,   1 

defalk,  disco'int,  drducliaa,  reduction,  and,  Port.  359.    The  civil  law  was  different. 

in  actions  of  tort,  by  mitigalion.    Bnt  we  S  Story's  Eq.  Jnr.  g  1440.    In  some  Statet 

have  j;iven  the  definition  of  the  text  as  a   defeudaiit  cannot  ret  vB  a  claim,  ou 

the  (rae  and  proper  one,  sinc«  the  word  which  a  suit  ia  then  pending  in  his  favor. 

ittotiper   in  the   original  signifies  la  ciU  Lock  u.  Miller,  3  Stew.  &  P.  13.    In  others 

afjain,  and  therefore  woqM  favor  the  deQ-  the  contrary  has   been   held.      Stroh  v, 

n'itiou  above,  and  Barboor  on  Sel-off  is  in  Uhrich.  1   Watts  &  S.  S7.    Neither  can 

favor  of  the  same  nse  of  the  term.  the  plaintiff  file  a  counter  set-off  to  the 

(J')  McDonErall   d,   Mafulre,  39  Cal.  defendant's    set-otl.      Hadnall    r.  Scott, 

ST4 ;  Hook  v.  White,  36  CaT  99S  ;  Dough-  3  Ala.  567 ;  Uliich  v.  BergM,  4  Watt*  * 

orty  V.  Stsmpo,   43   Ho.  343 ;  Kuler  v.  8.  19. 
Tinder,  S9  Ind.  370;  Kickard  v.  Kobl,33 

1  The  defendant  in  an  action  to  recover  an  alleged  haluce  for  labof  and  material*, 
m\j  show,  aa  a  cooDterclaim,  an  over^yment  by  mittake,  wtthont  prorinfr  a  previona 
[lemand  for  repayment,  if  the  mistake  ia  not  mntuaL    Sharkey  v.  Mansfield,  90  S.  Y. 
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courts  have  censured  parties  for  aot  pleading  a  demacd  by  way 
of  setoff,  when  there  was  nothing  to  show  that  it  might  not 
have  been  made  perfectly  available  to  the  defendant  in  that  way. 
For  set-off  is  in  the  nature  of  a  cross-action,  and  is  substituted 
for  that,  for  the  very  purpose  of  preventing  unnecessary  litiga- 
tion. Therefore,  also,  only  those  demands  can  be  set  off  for 
which  an  action  might  be  brought  by  the  defendant,  and  sus- 
tained. If  it  be  barred  by  the  statute  of  limitations,  or  other- 
wise defeasible,   it  cannot  be  set  off-{h) 

A  debt  is  not  properly  a  subject  of  set-off,  unless  it  existod 
when  the  plaintiff  brought  his  action,  and  at  that  time  belonged  to 
the  defendant ;  but  it  may  have  become  the  defendant's  after  the 
cause  of  action  accrued  to  the  plaintiff.  And  it  must  be  due  to 
the  defendant  when  pleaded,  and  this  should  be  alleged  {t)i 
•743  "An  agreement  to  pay  a  debt  in  cash,  or  in  any 
specific  way,  or  even  an  express  negative  of  set-off,  does 
not,  in  general,  deprive  the  defendant  of  the  right  to  pay  it 
by  setting  off  a  debt  due  to  himself.  (/) 

One  who  buys  goods  of  a  factor,  as  such,  and  is  sued  for  the 
price  by  the  real  owner,  cannot  set  off  a  debt  due  from  the  fac- 

{h)  Chappie   D.  DnntOQ,  I   Cnimp.  &         (i)  Kaidj   u.    Coili(,    I   Fo«ter,  396; 

J.  1 ;  Gikhriit  c.  WiI![aTas.  3  A.  K.  Manh.  Dancty  u.  PoweU,  3  M,  &  W.  442 ;   Evuia 

33S;    Williams  n.  Gilchriit.  3  Bibb,  49  j  d.  ProMer,  3  T.  R.  186;   Eland  d.  Karr, 

Tumbull  tt.  titrohecker,  4  McCoid,  !I0;  1  F,aat.  379;  Ricliarda  o   James.  9  Exch 

Jacks  B.  Moore,   1  Yestes,  391 ;  Chicago,  471;  Rogenon  v   Ladhroke.  I  Biag.  93; 

tc.   Dock  Co.    u.   DuDlap,  39  Ul.   207 ;  Carpenter  i>.   BntCerfield,   3  Johns   Caa. 

WaahiDgtoQ  V.  Timberlakfl,  74  Ala  259  ;  U.t;    JeS.   Co.    Bank    c.    Chapman.    19 

Fiunev  v.  Brnmbv,  64  Ga  910;    Tvler  e.  Johns.  322;    Braithwaite   u.   Colemao,  14 

Bo)>ce',  139  Mass!  S98.     And  a  debt  dis-  Nev.  k  M.  6S4 ;  Stemit  r.  U.  S.  Ins.  Co 

chaTgedbybankiuptcvoriaKolrencjcnnnot  9  Watts,  126;  Morrisoo  b.  Moreluii],  IS 

betbesaHeccotaael-oR.    Fraocis  if.  Dods-  S.  &  R  61;  Hnling  n.  Hngg,  I  WatM  ft 

worth,  4  C.  B.  209.     Neither  can  ■  claim  S.  418;  Edwards  0.  Temple,  9  Harring 

whichtheconrtwonldnotharejnrisdiction  (Del,)  399  ;   Carprew  e   Canavan.  4  How. 

to  try,  ifan  actinn  had  bean  brought  upon  (Mise.)  370.     And  if  the  defendant  claims 

it,  be  allowed  in  act-off.     PicqueC  i'.  Cor-  to  set  oft  the  plaintiS's   note,  which  has 

mick.  Undley,  20.     Nor  a  debt,  the  collec-  been  indorsed  to  him.  he  mast  show  tbaC 

tton  of  which  has  been  enjoined  in  Clian-  it  came  to  him  before  the  plaintiff's  suit 

eery.    Key  u.  Wilson.  3  Hamph.  403.  Nor  was  commenced.    Jeff,  Co.  Bank  v,  Chap- 

B  note   which  the  defendant   holds,   bnt  man,  19  Johns.  399;   Rally  d.  Garrett.  1 

which  he  cannot  sue  in  fin  ouni  niini',  as  a  Gilman,  649.     Money  paid  by  the  defend- 

note   not  oegotiable.    Bell  i;   Horton,  1  ant  as  snrety  for  the  plaintiff,  after  acliim 

Ala.  413 ;  Corew  11.  Northrup,  9  Ala.  367.  broiu/Al,  bat  on  an  obligation  entered  into 

ffor  a  bond  which  has  been  cancelled,  but  before,  cannot  be  set  off.     Coxi'.  Cooper, 

by  mistake.     William*  u.  Crarv,  6  Cowen,  3  Ala.  956.     See  anU.  p.  •  737. 
368.    The  maker  of  a  note  payable  to  A.  ( ;|  Lech  me  re  c.  Hawkins,  !  Esp.  626. 

B,  or  t/nisr,  cannot  set  off  againstonewho  M'GilliTr«y  d.  SiniBon,  8  C.  ft  P.  380,  9 

auei  as  bearer,  any  claim  against  A.  B.  or  D.  ft  R.  39 ;  London  v.  Tiffany,  9  Watts 

other  perROD  except  the  plaintiff.    Parker  ft  S  367 ;  Raker  n.  Broim,  10  Mo.  396. 
u.  KendaU,  3  Vt.  540. 

1  A  debt  ia  not  the  sntiject  of  a  set-off  that  was  contracted  by  the  plaintiff  daring 
infancy,  and  not  ratified  by  him  in  writing  after  full  age,  and  hence  not  actionablt. 
Kawley  c  Rawley,  1  Q.  B.  D.  460.—  K. 
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(OT ;  (k)  bnt  he  may,  if  the  factor  sell  the  goods  as  his  own,  with 
a  right  to  do  so,  and  the  buyer  does  not  know  that  they  are  not 
his  own.(/)'  But  he  cauaot  set  off  a  debt  due  to  him  from 
the  principal,  if  the  factor  hae  a  lien  on  the  goods,  even  if  the 
principal  be  mentioned  at  the  sale,  (m)  And  if,  before  they  are 
delivered,  or  any  payment  made,  the  buyer  is  notified  that  they 
belong  to  a  third  person,  he  cannot  set  off  against  an  action  by 
that  person,  a  debt  due  to  him  from  the  factor,  (n)  A  broker, 
being  one  to  whom  goods  are  not  intrusted,  and  who  usually  and 
properly  sells  in  the  name  of  his  principal,  and  who  is  under- 
stood  to  be  only  an  agent,  whether  he  sells  in  his  own  name  or 
not,  stands  only  on  the  footing. of  an  agent (o)  And  if  an 
action  be  brought  by  an  agent  in  his  own  name,  for  a  debt  due 
to  his  principal,  the  defendant  may  set  oS  a  debt  due  from 
snch  principal,  (p)     In  general,  if  an  agent  be  permitted  by  hia 

(h)  Brownee.  BnbJDKiD,  aCaines'Cu.  Atkinson  e.  Teasdale,  1   Ba;,  SM;  God- 

341  j  Gordon  n.  Church,  2  Ciines'  299;  frey  e,  Forrest,  id.  900. 

Fish  r.   Kempton,  T  C.  B.  667;  Jarvn  v.  (p)  Ko};ce  n.   B«roe8,    II    Met.    376. 

Chappie,  S  Chittv,  387,  This  dnctriae,  hawerer,  ia  repudiaMd  bj 

(/)  Carr  c   lliiichliff,  4  B.  &  C.  947;  the  late  English  cam  of  Iibergs.Bowden, 

Straeeyv.  Deej,  7  T.  K.  361,  note;   Pqt-  S  Exch.  85a,  2a  Eng  L.  &  Eq,  SSI.     That 

cbell  B.   Salter,   1   Q.   B.   167.    And  aee  wsHBnaction  forftvightdneanderachar- 

Georee  a  Clacett,  7  T.  R.  359 ;  Raban«  ter-party.    >'lea,  that  the  plaiotiS  eDter«d 

p.   Williams,   id.    360,    note :    Pigeon   b.  into  the  cbartei^partj   aa  manter  of  the 

Osbom,  13  A.  t  ¥,.   719;  Parker  □.  Don-  ihip,  and  for,  and   on   behalf  of,  and  a» 

aldwn,  a  Watts  &S.  9;  Gatdiiertr,  Allen,  agent  for  M.  the  owner;  that  the  plaiottCf 

«  Ala.  1S7,  Sima  «,   Bond,  S  B.  &  Ad.  never  bad  anj  henefltial   interaft  in  the 

389 ;  Waring   n.   Favetick,   I  Camp.  85 ;  charter,  or  any  lien   on   the  freight,  and 

Westwood  II  Bell,  Holt,  N.  P.  124.    Sea  that  he  hroufi;ht  the  action  Bolely  aa  agent 

•bo  chapter  on  Agencv.  and  trnitee  for  M.,  and  that  M  waa  iii- 

(m|  fludaon  t.  Granger,  9  B.  &  Aid.  debted  to   the    defendant    in   a    certain 

IT;  Eirinkwater  i>.  GowTirin,  Oowp,  !91  amount^  which  the  deTenilant  offered  to 

Bnt   if  the  factor   baa  parted  with  the  *e(  off.     Htid,  on  demurrer,  that  the  atat- 

goode  and   lost  his  lien,   the   purchaser  nte  of  eet^ff  did  not  apply.    Mariiit,  B., 

may  aet  oS  hie  debt  against  the  principal,  in  delivering  the  jndgment  of  the  conrt, 

Coppin  r  Craig, 7  Taant,  243;  Coppin  o.  aaid-  "It  was  contended,   on   behalf  of 

Walker,  id.  S37.  the  plaintirt.  in  support  of  the  demurrer, 

(n)  I  HarriBon  &  Edwards.  N.  P.  396;  that  the  plea  was  bad  at  common  law, 

Barboar  on  Setoff,  136 ;   Rabone  c.  Wil-  and  conld  onlr  be  supported  by  virtae  of 

Hams,  a  T.  R.  360,  n.  the  statQte  o['tet.off ,  and  that  inannnch 

(a)  Wilionn  Codman,  3  Cranch,  193)  as  the  plaintiff  in  the  action  waa  not  the 


-.^ Borriei  c  Imperial  Ottoman  Bank.  L.  R.  9  C.  P.  38.    Bat  out  if  the  ai 

nnliqpidated  damage*  for  not  accepting  gooda  "  to  arrive."  Turner  e  Thomas.  L,  R. 
6  C.  P.  610.  It  IB  not  necessary  for  the  buyer  to  aver  that  he  had  "no  means  of  know- 
ing "  that  the  goods  did  not  belong  to  the  agent,  Borriea  v.  Imperial  Ottoman  Bank, 
L.  R,  9  C.  P.  38.  But  a  bnyer  actinK  under  a  miBappreheasion,  not  brought  about  by 
the  principal,  that  the  agent  owned  the  goods,  caonutoet  off  a  claim  against  the  agent. 
Brown  v.  Morris,  83  N.  C.  251.  If  an  agent  ie  known  to  act  aa  such  and  as  principal, 
and  the  buyer  neglectt,  !d  the  particular  iranaaction,  to  And  ont  in  what  character  he 
made  the  sale,  the  bnyer  will  hare  no  right  of  aet^ff,  where  he  purchased  merely  to 
avail  himself  o(  snch  right  aa  against  a  sulTent  prlndpaL  Miller  t>.  Lea,  39  Md.  396. 
See  Stewart  n.  Woodward,  90  Vt.  78.  —  K. 
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*  744    *  principal  to  act  as  it  he  were  the  principal  and  not  an 

agent,  one  dealing  with  him,  and  supposing  him  to  be  a 

*  745    principal,  *  acquires  the  same  rights,  and  among  these  the 

right  of  set-off,  which  he  would  have  if  the  agent  were  a 
principal;  nor  can  he  be  subsequently  deprived  of  these  rights 

debtor  to  the  defBodsDt.  the  case  iru  not  port  the    ftr^meat   for  the  defendant; 

within  [he  itatate.     It  wag  admitted,  oii  bat  the  real  gronnd  apon  which  that  and 

the  othel  hand,  that  the  plea  was  bad  at  the  other  cwee  decided  od  the  eanie  point 

common    law;  bat    (^iitendeil    that    the  proceeded  ii,  that  where  a  principal  per- 

statute  had   received  a   conitmction,  in  tnitit  an  aK^Dt  to  «ell  ai  appareut  pnnri- 

nevernl  cues  which  were  cited,  and   to  pal,  and  afterwardH  intetveoea,  the  bnver 

which  we  ihall  preiientl}'  refer,  and  that  i>  entitled  to  be  placed  iu  the  came  ntaa- 

npoQ  inch  conatnictioD  the  plea  could  be  cioa  at  the  time  of  the  diacloaure  of  the 

maintained.    The  statute    enuta,    'chat  real  principal,  ai  if  the  agent  had  bean 

where  there   ue   mntaiJ  debt*   between  the  real  contracting  party,  and  is  entitled 

the  plaintiff  and  the  defendant,  one  debt  to  the  same   defence,  whether  it  be  bj 

maj  be  set  against  the  other,'    This  it  common   law  or  by  etatale,  pajment  or 

the  whole  enactment  as  applicable  to  the  set-off.  as  he  was  entitled  to  at  that  time 

preaent  case,  and  upon  its  true  constrnc-  acainst  the  agent,  the  appareot  principal. 

tion  the  qneition  depends.     If  the  words  'l^e  casea  of  Carr  b,  Hiochliff,  George  ", 

of  the  statute  had  been,  that  where  there  Clagett.  7  T.  H,  359,  and  Raboae  r.  Wil- 

were'mntoul  debts  the  ooe  might  be  set  lianu,  id,  360.  n^  are  all  explained  od 

agninnt  the  other  '  the  argnnient  for  the  that  principle  in  Tncker  o.  Tucker.    By 

defendant  wonld  have  had  more  weight;  this  vase,  and  that  of  Wake  d.  Tinkler, 

but  these  are  not  the  only  words,  tor  the  and  Lane  u.  Chandler,  referred  to  in  T 

debts  are  to  be  rautnat  debts  between  the  Esit,    154,    the   cases   of    Bottomley   i>. 

plaintiff  and  the  defendant,  and  there  is  Brooke,   and   Rudge  u.   Birch,  maat  be 

no  debt  here  due  from  the  plaintiff  at  all :  considered  as  entirely  overruled ;  and  the 

and  except  the  words  '  between  the  plain-  case  of  Tncker  c.  Tncker  goea  far  to  show 

till  and  the  defendant'  can  be  excluded,  thiit  the  statute  of  set-oS  is  confined  to 

the  plea  cannot  be  maintained.    In  sup-  the  legal  debts  between  the  parties,  the 

port  of  his  view,  the  defendant's  counsel  sole  abject  of  the  statute   bemg  to  pra- 

cited  the  case  of  Coppin  v.  Craig,  where  vent  cross-acCious  tietween  the  same  paT> 

a  plea,  in  lubitAnce  the  same  as  the  pres-  tira.      The  case  of  Stackwood  ".  Dunn 

ent,  was  pleaded.    The  plea  was  not  do-  was  cited  on  behalf  of  the  defendant     It 

raun«d  to,  and  its  validity  or  noD-valiil-  is  eooagh  to  say,  that  this  case  goes  much 

ity  in  point  of  law  seems  never  to  hare  beyond  that.     In  that  cue  it  ieems  to 

been  considered  at  all,   and  the  matter  have  been  mied.  that  the  demnner  having 

decided  by  the  court  was  quite  collateral  confessed  the  truth  of  the  pleas,  the  set-off 

to  the  present  question  ;  so  also  a  case  of  was  to  be  allowed   between  the  parciea. 

Jarvis  r.  Chappie,   where  a  similar  plea  The    cases  cited    in    Story    on   Agency, 

wna  pleaded,   was   also   relied  on.    This  p.  361,  )  «DB,  aa  the  anthoritv  for  what 

was  an  action  by  an  anciioneer,  for  goods  is  there  said,  are  those  already  adverted 

sold   and  delivered,  and    the  defendant  to  from  T   Taunton,  :i37  and   S43.  and 

pleaded  that  the  plaintiff  sold  as  a^nt  shown  not  to  support  the  general  propu- 

lor  one  Tappinger,   who  was  indebted  to  tition.    In  thia  case  the  plairitifT  wu  th« 

the   defendant,  which  debt   was  pleaded  party  whom  the  defendant  agreed  to  par ; 

as  a  set-aff.    The   plaintiff   replied,  that  and  we  think  that,  looking  at  the  plain 

the  goods  were  not  the  goods  of  Tappln.  words  of  th"  "* —  ' ~ —  '" — " 

'™',  and  were  not  sold  by  the  plaintiff  as  to  the  true 

agent,  upon  which  issne  wu  joined,  courts  at  Westminster  for  it 
The  plaintiff  was  nonsuited  at  the  trial,  by  holding,  that  inantnnch  as  the  debts 
and  the  application  to  the  court  wu  to  are  not  mutual  debts  between  the  plaintiff 
set  aside  this  nonsuit.  It  ts  at  once,  and  the  defenilant,  the  one  cannot  be  sot 
therefore,  obvious,  that  the  present  qnea-  off  against  the  otiier.  Thin  is  acting  upon 
tion  could  not,  by  poieibility,  have  arisen  the  rule  u  to  giving  effect  to  all  the 
□uder  such  ci re nm stances.  The  case  of  words  of  the  statute  i  a  rate  nniverully 
Carr  i*.  Hinchliff,  and  several  other  cases  applicable  to  all  writings,  and  which  we 
decided  on  the  same  principle,  were  ahKi  think  onght  not  tu  he  depnrted  From  ex- 
cited. It  is  quite  true  that  there  are  ex-  cept  upon  very  clear  and  strong  grounds, 
Iirewions  in  the  judgment  of  the  learned  which  da  not,  in  our  opinion,  exist  in  this 
ndges  in  that  case  which  seem  to  snp-  case." 
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hy  the  coming  in  of  a  third  party  who  was  a  stranger  to  faim  in 
the  original  transaction. 

When  an  action  is  brought  by  or  against  a  trustee,  in  that 
capacity,  money  due  to  or  from  the  cestui  que  trust  may  be  set 
off;  for  it  will  be  considered  that  the  party  in  interest,  and  not 
merely  the  party  of  record,  is  the  one  by  whom  or  against  whom 
the  Bet'OfF  should  be  made.  (9) 

Set-off,  it  has  been  said,  is  in  the  nature  of  a  cross-action, 
which  may  be  for  a  larger  amount  than  was  due  on  the  original 
action.  If,  therefore,  the  defendant  files  and  sustains  bis  set-off, 
and  the  result  is  not  only  that  he  owes  the  plaintiff  nothing,  but 
that  the  plaintiff  owes  him  a  balance  when  the  mutual  and  oppos* 
ing  claims  are  adjusted,  the  defendant  may  have  judgment  and 
execution  against  the  plaintiff,  in  that  action,  for  the  balance  or 
surplus  due  to  him.(r) 

Of  the  notice  of  set-off,  which  must  depend  much  on  the 
several  statutes  and  the  rules  of  court,  it  is  only  necessary 
to  •  say,  that  it  must  be  very  precise  and  certain.  For  •  746 
set-off  is  in  effect,  as  has  been  often  said,  in  the  nature 
of  a  cross-action,  of  which  the  notice  takes  the  place  and  per- 
forms the  office  of  the  declaration,  and  it  should  be  in  fact  and 
substance,  if  not  in  form,  as  full  and  as  clear  and  definite  as  a 
declaration,  in  order  that  the  plaintiff  may  have  the  same  oppor- 


8«e  Barrett  e.  Barrett,  B  Pick.  3tS.    Bat 

■ee  Wheeler  c  Ra;moDd,  b  Cowen,  331,  9  .  , 

CovBD.  39S  ;    Besle    d.  Coon.  S   Watt*,  Co.  !  SamDer,  471,  wheie  the  subject  «.._ 

IS3  ;  Porter  v.  Morris,  S  Knrriag.   (Del )  folly  discnued,  it  woa  decided,  that  where 

909;  PreiideDt,  Ac.  e.  Ogle,  Wnght.aBl  ;  an  mBaraace  wati  effected  hj  an  agent,  for 

Tticker  V.  Tucket,  4  B.  &  Ad.  745.   In  this  the  beaeQc  of  wboin  it  coDcerned.  and  the 

caae  S.  gave  a  bund,  conditioDed  for  the  asrut  lirongbt  »jx  actiop  in  An  ourn  namt, 

paymeiit  of  muner.    The  obligee  made  the  iDtaraiice  comp&ur  conid  not  set  off  a 

C.  hia  osecDtrix   and  residoary  leKBlae,  debt  dne  tham  from  ike  ageot  in  hii  own 

and  died.    C.  proTed  the  will,   awented  right.     Williams  v.  Ocean  loi.  Co.  3  Met. 

to  the  beqaest.  and  died,  not  having  fnlly  303,  is  to  the  same  effect. 
adiDioietered,  leavint;  E.  executrix  of  the         (r)  lu  England  this  canuot  he  done, 

executrix  C,  in  [runt  fur  her  (E.'s)  own  but  the  defendant  most  bring  his  action 

beueHt.     A  sum  dae  on  the  bond  in  the  for  the  sarplus.    Hennell  tr.  Fairlamli,  3 

Hrtt  testator's  time  remuned  nnpaid.    C,  Ksp.  104.    But  in  America  snch  a  conrae 

daring  her  lifetime,  in  considention  of  a  is  common.    Giiod  d.  Good,  S  Watts,  567  ; 

marriage  ahout  to  take  place  between  her  Cowser  v.  Wade,  a  Brer.  391.    And  the 

and  the  father  of   S,,  gave  a  bond  to  a  plaintiff  cannot  Sta  any  connter  set-off : 

trostee,  coodicioned  for  a  wfrnent  of  n  Hall  v.  Cook,  I  Ala.  629  ;  nor  discontinne 

snmof  money  to  the  DM  of  S.,if  C.shonld  his  action:  Riley   d.  Carter.  3  Humph, 

marry  and  survive  her  intended  hasband.  930.    A  detendant  cannot  file  the  same 

She  did  marry  and  survive  him,  and  the  account  in  setoff  to  two  separate  actions 

money  not  having  been  paid  in  her  life-  by  the  same  plaintiff.      Chaaa  r.  Strai/i, 
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tunity  ot  knowing  precisely  what  claim  ia  made  agsiDBt  him, 
that  tie  would  have  if  it  were  made  by  an  original  action,  (s) 

A  defendant  has  a  right  to  withdraw  his  account  in  set-off, 
although  this  may  expose  the  plaintiff's  claim  to  the  statute  of 
limitatioDS,  by  the  abseoce  ot  all  other  evidence  of  any  mutual 
and  open  accouDts.  (f) 

A  tort  cannot  be  pleaded  as  set-off  in  an  action  for  a  tort  (ft) 


SECTION  XI. 

OF  ILLEQAI,  CONTEACTS. 

We  have  already  spoken  of  illegal  contracts,  in  connection  with 
other  subjects,  and  especially  of  an  illegal  consideration,  in  our 
first  volume,  and  in  a  preceding  section  of  this  chapter.  We 
would  add  here,  that  as  all  contracts  which  provide  that  anything 
shall  be  done  which  is  distinctly  prohibited  by  law,  or  morality, 
or  public  policy,  are  void ;  (m)  '  so  he  who  advances  money  in 

(i>  See  Barbour  on  6et.off.     Bsbbtng-  304;   Beldine  o    TiMa,  i  Cunn,  140; 

Mni  on  ReU>ff  le  Law  Lib.).  SpriDsAeld   Bank   v.   Merrick,   14   Mam. 

(0  Theubald    v.    Colby,   35   Me.    179;  322;  liussell  d.  De  Urand.  19   Mara.  39; 

Mairhead   r.  Kirkpatrick,  5   WacCa   k  8.  Wheeler  u.  Kiuaell,  IT  Mass.  SSI;  Allen 

aoG;  CarvD.  Bancroft,  14  Tick.  SIS.  e.  Kescons.  2  Lev.  174 ^  Fletcher  c  tlar- 

(tt)  Haitc  I^aTiB,  21  Texas,  411.  cott,  Hntlon,   56;    Ilolmao    «.  Johinon, 

{»)  ThiB  principle  is  emtoodied  in  (he  Coop.  343;   Gaslight   Co.   u.   Tdidbt.   T 
max.im.exlurpieaiua  nonorilur/iclio.     No  Scott,  779;  WeCherall  d.  Jonee,  3  a  t  Ad. 
principle  in  better  HCtled  [n  the  law,  aa  !31 ;  Fivai  e.  NicholU,  3  C.  B.  901 :  Simp- 
Che  [ullowing  amODg  nmnj  other  anthori-  sou  r.  Bloet,  7  Tauot.  346. 
ties  show  :   Hhifftier  v.  Gordon,    la  East, 

>  The  followinii;  eontracta  have  been  held  illeni  and  ancnfbreeable :  An  agreement 
to  pay  money  to  a,  person  tu  the  employ  of  another,  to  indnce  liim  to  act  contrary  to 
hii  emplorer's  interests,  althooeh  the  employer  is  not  actnalW  iujnred,  Harrington  v. 
Victoria  Graving  Dock  Co,  3  Q.  B.  U.  949  ;  a  contract  to  insure  a  woman  aaainat  the 
risk  of  her  dying  under  or  in  consequence  of  an  illegal  operation  for  abortion.  Hatch 
D.  Mutual  Lite  Ins.  Co,  130  Mass.  S90 ;  an  agreement  not  to  bid  or  to  inflaeDce  any  odq 
else  to  bid  for  the  rarrice  or  labor  of  tlie  inmstea  of  a  hanse  ot  correecion,  even  if  the 
party  letting  the  services  snstains  no  injury  by  reason  of  the  making  of  the  agreement, 
Gibbs  V.  !^mith,  119  Mass,  99! ;  and  an  agreement  by  A,  to  give  B,,  who  vas  tbe 
lowest  bidder  at  the  pnblic  letting  of  the  constmction  of  a  public  road,  a  portion  of 
certain  pohlic  lands,  to  be  received  for  the  performance  thereof,  as  the  price  of  his 
tieing  EUbatitntad  Tor  R.  in  snch  performance,  is  void  as  against  pnblic  policv,  Hannah  v. 
Fife,  37  Mich.  173.  O'Hara  v.  Carpenter,  23  Mich.  410.  derided  that  a  contract  "lo 
procure  for  "  the  plaintiff,  who  was  liable  to  be  dmfted  into  military  service,  if  drafted 
within  a  certain  time,  "  a  snbititnte,  or  otherwise  clear  him  from  sud  draft,  and  thna 
■are  him  harmless  from  any  cost  or  expense  in  coaaeqnence  of  the  same,"  and  a  note 
given  in  conrideration  ot  snch  contract,  are  aminst  public  policy  and  void.  A  contract 
to  influence  a  corporation  exercising  a  public  franchise  to  use  its  power  improperty  is 
void.  Thus  a  contract  by  which  a  stockholder,  director,  or  other  person  encages  to 
endearor  to  induce  improperly  a  railroad  corporation  to  loow  a  statifni  in  a  pai^ 
ticnlar  place,  or  to  run  ite  line  iu  a  particular  way,  ia  void.     Woodstock  Iron  Co.  s. 
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coDsideiation  of  a  promise  or  nndertakiDg  to  do  such  a  thing, 
may,  at  any  time  before  it  ia  done,  rescind  the  c{»itract,  and 
prevent  the  thiug  from  being  done,  aud  recover  back  bis 
money.  (t>)  >  But  it  would  seem  obvious  that  if  be  delays 
*  rescinding  until  hia  rescission  is  inoperative,  and  the  *  747 
&ing  will  still  be  done,  although  the  contract,  at  the  time 
of  th6  rescission,  was  in  form  executory,  it  should  come  under  the 
same  rule  as  an  executed  contract  for  unlawful  purposes;  and 
here  the  law,  in  general,  refuses  to  interfere,  but  leaves  both  par- 
ties as  they  were ;  (tc)  unless  the  case  shows  that  there  is  a  sub- 

(v)  See  Begbie  u.   Phoapbate  Sewage  withont  a  previotiB  demaiid.      And  Ibe 

Co.  L.  R.   10    g.  B.  491  r  1  Q-  B.  D.  6T9;  foUowing  cBseg  were  relied  apon  u  show- 

Bredin'a    Appeat,    9S    Pa.   >41.      Tboa,  iug  that  money  adcanced  npoD  aa  111^^ 

ia    Wbile-f.    The    FranUin    Bank,    S3  contract  maybe  recovered   back:   BaK- 

Fick.   l@l,  where,  npon  the    depoaic  of  lett    v.   Vinor,   Carth.   363  ;    De   Begnii 

mimey  in  a  bank,  the  depueicur  received  v.   Arniiitead,   10    Bicg    110;    Langton 

a  book    coataiDing   the    caahier'B    certi-  i'.   Hughes,   1    M.   &  S.   S9G ;   Gallinl  v. 

flcate   thereof,   in  which    it    w*i    itated  Labone,  b  T.  K.  349  i  Sprinrield  Bank  c. 

that  the  moaef  ma  to  remain  in  deposit  Merrick,  14  Mass.  332  ;  Wheeler  u.  Rna- 

for  a  certain  time,  it  vaa  heid,  that  anch  sell,  17  Maw.  358 ;  LacaBSBade  v.  WhiM, 

Bgreemant  waa  illegal  and  void,  onder  the  7  T.  H.  535 ;   Cotton  b.  Thorland,  5  id. 

l^vioed    Statutea,    c.  36,  $    67,  aa   being  405;   Smith  v.  Bickmore,  4  Taunt.  474; 

a  ODnlxacl  bi/  the  bank  jor  Iht  pagmetil  of  Scott  i:  Nesbit,   S  Cox,   183 ;   Parker  v. 

money  at  afiiture  dail  ctrtain ;  and  that  no  RocheaCer,  4  Johna.  Ch.  330 ;  WheatoD  n. 

actioncanldhemaintainedbTthedepoeitor  Kibbard,  30  Job  aa.  390;  Fiuroy  v.  Gvil- 

againat  the  bank  apon  anch  sxpreaa  con-  lim,  1  T.  R.  1&3;   RobinaoD  v.  Bland,  1 

tract;   but  that  be  might  recover  back  Burr.  1077;  Teaant  v.  Elliott,  1  B.  &  P. 

the  money  in  an  action  commenced  before  9  ;  Utica  Ina.  Co.  v.  Scott,  19  Johns.  1 ; 

Uie  expiration  of  the  time  for  which  it  Utica  Ina.  Co,  v  Bloodgood,  4  Wend.  8SS  ; 

vaa  to  remain  in  depoeir,  the  partiee  not  Utica  Ina,  Co.  d.  Kip,  B  Cowen,  30;  Utica 

being  in  pari  delicto,  anil  the  action  being  Ina,  Co.  v.  Cadwell.  3  Wend,  396. 

in  diaafflrmance  of  the  illegial  contract)  [w)  Foote  v.    Emeraon,   10  Vt,  338; 

•ad  that  auch  action  might  be  maintained  Dixon  e.  Olmatead,  9  Vt.  310 ;  Pepper  v. 

Richmond,  &«.  Co,  139  U.  S.  648,  -  And  an  agreement  of  a  railroad  company  to  locate 
or  not  to  locate  atattona  at  particnlar  puinta  is  aUo  void.  Mobile.  &c.  K.  R.  Co.  v. 
People,  192  111.  a&9.  No  recovery  cnn  be  bad  for  aervicea  rendered  in  endeavoring  to 
bring  about  illegal  action  by  corporationa,  aa  for  endeavoring  to  procare  a  con- 
solidation of  gas  companiea,  where  anch  consolidation  was  against  the  expreea  poller 
of  the  law,  Gibba  v.  Conaolidated  Gas  Co.  130  U,  &  396  AgreemeuM  by  whicb 
inflnence  ia  to  be  improperly  exerted  npon  a  corporation  to  aecnre  the  emplovment  of 
a  particular  peraon  at  a  fixed  aalary  are  void.  Weal  v.  Camden,  135  U.  8.  507; 
Guernsey  n.  Cook,  130  Mass.  501.  So  an  agreement  to  secnra  the  appointment  of  a 
certain  person  ae  adminiatrator  of  an  estate,  and  obtain  snretieii  on  hia  bond,  Aycock 
«.  Braun,  6E  Tnx.  301 ,  An  afrreement  not  to  get  np  a  defence  to  any  of  (he  plaintiff's 
patents  is  void.     Pope  Mfg  Co.  c.  GormuUy,  144  IJ  S.  a3B. 

'  Thna,  one  who  conveys  hia  property  to  another  for  the  pnrpoee  ot  defrauding  hia 
ereditora,  may,  before  the  purpose  ia  carried  out,  repudiate  the  transaction  and  recover 
the  property  from  the  latter  or  his  assignee,  who  took  it  with  notice  of  the  frond, 
Taylor  v.  Itowen,  I  g,  B.  D.  391.  See  Symea  v.  Hughes,  L.  K.  9  ¥a\.  475.  A  pay- 
ment of  "  margins"  cannot  be  recovered  bock  in  case  of  a  decrease  in  the  price  of 
goods,  where  tne  vendor  and  purchaser  contemplated  a  meretr  gambling  contract  i 
nor  can  thej  lie  recovered  to  the  extent  of  a.ay  loea,  where  botli  intended  an  actual 
•ale :  but  If  the  purchaser  alone  acted  in  good  faith,  while  the  vendor  received  margina 
withont  obtiuning  gooda  for  delivery,  the  purchaaer  can  repudiate  the  contract  and 
recover  back  the  money  advanced.  Gregory  d.  Wendell,  39  Hich.  337,  See  Tajlor 
e.  Bowen,  1  Q.  B,  D.  S91.  — K. 
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stantial  difference  between  them;  the  one  doing  and  the  other 
suffering  the  wrong.  And  in  this  case  the  sufferer  may  have  a 
remedy,  but  not  the  wrong-doer,  {x) 

The  more  important  classes  of  contracts  in  which  the  question 
of  illegality  has  arisen,  are  contracts  in  restraint  of  marriage, 
contracts  in  restraint  of  trade,  contracts  which  violate  the  revenue 
laws  of  foreign  countries,  contracts  which  tend  to  corrupt  legisla- 
tion, wagering  contracts,  contracts  in  violation  of  the  Sunday  law, 
and  champerty  and  maintenance.  Contracts  in  restraint  of  Diar- 
riagewe  have  already  noticed,  (y)  The  others  we  shall  consider  in 
this  place. 

1.  Or  CoNTK&cra  in  Ebitraint  of  Tbadb. 

It  is  not  only  a  defence  to  a  contract  that  it  requires  of  the 
defendant,  or  that  the  defendant  by  it  promised  to  do  an  act  which 

the  law  forbade  his  doing,  but  it  may  alao  be  a  defence, 
•  748   •  that  by  the  contract  the  defendant  undertook  to  do  what 

the  plaintiff  was  forbidden  by  law  to  ask  of  him.  Gener- 
ally, these  two  casee  would  be  the  same ;  for  it  is  not  often  that 
it  is  unlawful  to  ask  what  it  would  be  lawful  to  do.  But  the  dis- 
tinction exists,  and  may  be  well  illustrated  by  certain  contracts 
which  are  called  "  contracts  in  restraint  of  trade,"  and  which  the 
policy  of  the  law  is  said  to  make  illegal  and  void.  If,  therefore, 
an  action  be  brought  on  such  a  contract  to  recover  damages  for 
carrying  on  the  trade  which  it  is  agreed  shall  be  abandoned,  the 
defence  of  illegality  may  be  made.  And  yet  it  is  certain  that 
every  one  is  at  full  liberty  to  abandon  or  to  vary  his  trade  or 
occupation  at  his  own  pleasure.  By  these  contracts,  which  the  law 
makes  void,  such  a  promise  is  made ;  that  is,  one  who  exercises 
a  certain  trade,  business,  or  occupation,  promises  to  abandon  the 
same,  and  thereafter  exercise  it  no  more. 

The  history  of  the  law  upon  this  subject  is  somewhat  peculiar. 
So  long  ago  as  in  times  of  the  Year-Books  the  courts  frowned 
with  great  severity  upon  every  contract  of  this  kind.  But  after  a 
while  this  excessive  aversion  became  much  mitigated.  Many 
exceptions  and  qualifications  were  allowed.  These  were  gradually 
enlarged,  until  it  became  the  settled  rule  that  while  a  contract 
not  to  carry  on  one's  trade  anywhere  was  null  and  void,  a  contract 

Haight,  20  B»b.  429 ;  Lubbock  v.  PotM,  (t)  See  White  rr.  The  Fnoklin  Bank, 
7  Ewt,  449 ;  Howson  v.  Hancock.  8  T.  R.  22  Pick.  181 ;  Peck  b.  Bnrr.  10  N.  T,  (S 
575;   Hooker  e.  De  Palo*,  SS  Ohio  8c    Seld.)  »4. 
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not  to  cany  it  on  in  a  particular  place,  or  within  certain  ILmitB,  was 
good  and  enforceable  at  law. 

If  the  series  of  cases  in  relation  to  this  anbject  are  critically 
examined,  (z)  *  and  considered  in  connection  with  the   contem- 

(i)  The  principal  cues  on  IbJB  sab-  hiawaiKni iboold keeparicCoalling hoon, 

j«ct   are   here   stated    in   chraaulogir*!  oi  vena  liijuoT  therein,  ar  in  any  other 

(nder.      The    flnt    reported   caw  to   be  place  within  a  mile  of  Roumar;  Lane, 

found  Is  Id  Year-Book,  S  Ilea.  V.  foL  S.  during  twenty-one  vean.    The  conaident- 

pL  36  (1415).    There  a  writ  of  debt  was  tion  was,  that  the  ikfeudant  had  asaignei] 

DTOui^ht  on  an  obligatioo   by  one  John  hid  iuterest  in  this  lioQse  to  the  plaintiff. 

Dier,  in  which  the  defendant  alleged  the  It   was   held    that  this  bond  was  valid, 

obligation   in  a  certain  indenture  which  because  grounded  on  a  Hpeclal  cousidera- 

b«  put  forth,  and  on  condition  that  if  the  tion,  set  down  in  the  boud,  which  made  it 

defendant  did  not  use  his  art  of  a  dyer's  a  reasonable  contract ;  bnt  otherwise,  if 

craft,  within  the  city  wiiere  the  plaintiff,  there  had  been  no  particular  consideration 

&c.,  for  a  certaio  time,  to  wit,  fur  half  a  to  balance  the  restraint  of  trade.    So  a 

jear.  the  obligalion  to  lone  iIm  fores ;  and  bond,  conditioned  not  to  set  np  trade  iu 

said  that  he  did  nut  use  his  art  of  dyer'*  any  part  of  England,  is  void,  becanse  tbii 

craft   within  the  limited  time,   which  he  cannot  be  aoy  advantage  to  the  obligee, 

averred,  and  prayed  judgment,  tc.    Hall,  and  nerves  uuly  the  purpOHe  of  oppreasioa. 

In  Qiy  opinion  yuu  might  have  demurred  This  was  followed  by  Cneesman  v.  Ramby, 

upon  him,  that  tlie  obligation  is  void,  in-  Fort.  297,  3  Stra.  739,  where  the  conditiou 

asmuch  as  the   conditiou  is  against   the  of  a  bond  was,  that  the  defendant  Bhonld 

common  law ;  and  by  G —  (per  IMu),  if  not  set  up  trade  within  half  a  mile  of  the 

the   plaintiff  were  here,  he  shoald  goto  pUiatifT'sthen  dwelliDg-honse,oraDy  oLher 

priioD  till  he  paid  a  fine  to  the  King.     In  boose  that  she,  her  executors  or  adminia- 

Colgate  e.  Bachelor,  Cro.  Eliz.  B7S,  it  wbi  ttaton.  should  think  flt  to  remove  to,  to 

ktid,  that  a  bond  conditioned  to  pav  £30  tarrv  on  the  trade  of  a  liuen-drajKr.     The 

it  A  shall  use  the  trade  of  a  haberdasher  consideration  was.  that  the  plaiutifT  was  to 

within  a  certain  time  and  place,  is  void,  take  the  defendant's  wife  as  a  hired  servant 

Bat  in  Rogers  v.  Parrey.  9  Balstr.  136.  the  to  her.  to  assist  her  in  the  tnide  of  linen- 

eoort  declared  that  a  man  may  be  well  draper  for  three  yeara  without  any  money, 

bound    and    restrained    from    using    hii  whereas  she  did  reasonably  deserve  £roo 

trade  for  a  time  certain  and  iu  a  place  with  such  servant.    It  was  Atld,  that  the 

certain.    See  also  Jeliiet  c.  Broade,  Noy,  boud  was  valid ;  because  it  was  gronnded 

98,  where  the  court  ileclared  sabstaDtialfy  od   a  good  consideration,  and    did    not 

the  same  doctrine.    See  also  ProgDell  e.  amooDt  to  a  geneial  reetrw'ut.    Id  Davia 

Oosae.   Aleya,  G7;    Clerk    d.   TaiTont    of  r.  Mason,  S  T.   R.   118  (1793),  the  same 

Exeter,  3  Lev.  241.     Iu  Broad  «.  Jollyfe.  question  was  before  the  court.    There,  in 

Cto.  Jac.  996   (IGSl),   the  principle  wis  consideration  that  A  would  take  B  as  an 

expressed  thus :  "  Upon  a  valuable  con-  assistant  in  his  business  as  a  surgson,  for 

sideratiuD  one   mav  restrain  himself  that  so  long  a  time  as  it  should  please  A,  B 

be  shall  not  use  his  trsde  iu  such  a  par-  agreed  not  to  practise  on  his  own  account 

ticular    place,    for    hs    wliu    gives    that  for  fonrieen  years,  within  ten  miles  of  the 

consideration  expects  the  benefit  of  hie  place  where  A  li  ved.  and  gave  a  bond  for 

tomers.     And  it  is  usual  here  in  Iion-  this  purpose.    This  bond  was  held  good  in 

I.  for  one  to  let  his  shop  and  wares  to  law.     Still  again,  in  Bnnn  b.  Guy,  4  East, 

servant  when  he  is  oat  of  his  appren-  190  (1803),  a  contract  entered  into  by  a 

labip ;  as  also  to  covenant  that  he  shall  practising  attorney  to  relinquish  his  busl- 

use  t)iat  traile  in  such  a  shop  or  in  ness,  and  recommend  his  clients  to  two 

h  a  street.    So  for  a  valuable  consider-  other  attorneys  for  a  valuable 


alion.  and  voluntarily,  one  may  agree  that    tion,  and  not  to  practise  himself  in  such 
he  will  not  nse  his  trade .  for  m'tati  nnn     business  within  certain  limits,  and  to  per- 
But  the  leading  case  ou  this    mit  them  to  rnxke  nse  of  his  name  in  their 


anbject  is  Mitchell  v.  Reynolds,  Fort.  396,  firm  for  a  certain  time,  bnt  without  his 
1  P.  Wms.  181.  There  the  condition  of  a  interference,  &«,.  was  holdtn  to  be  valid  in 
hood  waa,  that  neither  the  defendant  nor    law.    Iliree  years  afterwards,  in  the  sama 

>  See  alw  Monflet  r.  Cole,L.  It.  T  Ex.  70;  SBi.  3S;  BoDtelle  ».  Smith.  116  Mass. 
Ill;  Morria  Ran  Coal.  Co.  v.  BarcUy  CoalCo.  68  Pa.  173;  Perkins  v.  Clay,  54  N.  H. 
SIS  i  Craft  r.  McConoughy,  79  IU.  34B :  Fairbttnk  v.  LeMT,  40  Wia.  637 ;  Smaller  n. 
GiMBe,  53  la.  S4I  i  Udd  v.  Sigibee,  67  IIL  75. 
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•  749                                  THE  LAW  OF  COMTEACTS.  [PABfT   O. 

*  749   poiary  'altetations    Id    the    law   or     usage    ia   other   m- 

apecbs,  we  cannot  but  think  that  much  reason  will  be 

court,  io  GaU  v.  Reed,  8  Eut,  SO  (1S06),  in  wHliDf;  tbs  deed  which  ia  to  giT*  effon 

the  qnestion  was  presented  iu  a  Bumewhat  to   thii    agreemeDt,    iutrodace    a  )(eiier*I 

different  [oiin.    Br  indenture  between  A  covenant  Xti  rentraiu  the  one  of  Che  *eeiet 

and  B  and  C,  disiolviiie  their  partnenhip  fnr  twenty  yean,  and  a  limited  coreimiit, 

aa  rope-maken,  A  auif  B  covenauted   to  in  point  of  locality,  aa  to  carrjing  on  tbe 

alloir  C,  daring  bis  life,  ia.  ua  every  cwt.  onluiary  bnsiueu  of  a  dyer,  both  paniea 

of  cordage  which  the;  should    make,  on  beiog  willing  that  the  ■greanwiiC  sbonU 

the  recommendation  at  C,  for  anj  of  hit  be  «o  modilled."     Three  veaiH  afterwkrda, 

friends  and  connections,  and  whose  debts  in   Uomer  d.  Ashford.  3  BiiiK-  33S.  the 

should  turn  out  Co  be  J^ood ;  and  thnt  A  same  general    priuciple  and    limitation! 

and  B  should  stand  the  risk  of  such  debts  were   recogniied.     Wickeua  «.  Erana.  3 

incurred,  bnt  shiiuld  nut  be  compelled  to  Young  &  J.  318  (1839).  recoenixes  thB 

furnish  goo^ls  to  any  of  C's  connections  same  general  principles.     And  thia  ma 

whom  they  shunld  be  disinclined  to  Crust,  followed  in  the  same  uoart  in  Yaan^  ■. 

And  C  covenanted   not  to  carry  on  Che  Timmins,  1  Cromp.  &  J.  331  (1831),  wbem 

bnsiness  of  a  rope-maker  during  his  life  an  agreemeut  in^rfntf  renrainc  of  tiada 

(except  on  government  contracts);   and  was  declared  void  -for  want  of  coosidei*- 

thaC  all  debts  contracted,  or  to  be  con-  Ciou.     And  in  the  same  year  was  decided 

tracted,  in  his  or  Cheir  nameB,  pnranant  to  in  the  Common  Pleas  the  impomut  caaa 

the   indenture,   shonld    be  Che  exclusive  ot  Uomer  d.  Graves,  7  Bing.  73S  (1831). 

Sroperty  of  A  and  B,  and  that  C  should,  It  was  there  Ae/J,  after  mature  delibei*- 

arioc  his  life,  exclusively  employ  A  and  tion,  that  an  MEreement  that  defendant,  a 

B,  and  no  other  person,  to  make  all  tbe  modemtely  skilful  dentist,  would  strinin 

cordage   ordered  of  him,   by  or  fur  his  from  practising  over  a  district  SOD  miles 

fHenib   and    connections,  on   tbe  terms  in  diameter,  in  consideratiou  of  receiving 

aforesaid,  and  should  uot  employ  any  other  instructions  and  a  salary  f  rum  the  plaiotill, 

person  to  make  cordage,  on  any  pretence  determinable  at  three  mouths'  notice,  waa 

whatsoever.    Htld^  that  the  covenant  by  nnreasonable  Emdvud.   See  farther,  Hitcb- 

C  to  employ  A  and  B  exclusively  to  make  cock  p.  Cuker,  1  Nev.  &  P.  79fi  (183ft): 

cordage  for  his  friends,  and  not  to  employ  Archer  p.  Marsh,  6  A.  &.  E.  9M  (1837); 

any  otber.  &c.,  A  and  B  not  being  obliged  Wallis  u.  Day,   3  M.  &   W.  973  (1837); 

U)  work  for  any  other  than  such  ae  they  T^^eighton  e.  Wales,  3  M.  &  W.  M3  :  Ward 

I'hose  to  tnist,  was  not  iliej^  and  vuiJ,  ns  v.  Byrne.  5  M.  6  W.  548  (1639) ;  Miude  a. 

lieingin  restraintortrsdo  without  adequate  Gray,  1  Man.  &G.  I9&  ;  PiwtorD.  Sargent, 

L'onsideracion,  foe  the  whole  indenture  must  S  Man.  &  G.  20(1840):  MoUan  n.  May,  11 

be  conatnied  together  acconiing  Co  the  ap-  M,  &  W.  633  ( 1 8^3)  ;  ftaauie  o  Irvine,  7 

parent  reasonable  intent  of  the  parties;  and  Man.  k  G.  969  <lB4t) :  Green  n.  Price.  IS 


thegeneralobjeccbeiugoulyCoappropriace  M.  &.  W.  69&  (IMS);  16  M.  ft  W.  346; 

to  A  and  B  so  much  of  C's  private  trade  Pilkington    •:   Scocc,   IS    M.   ft   W.  657 

a^i  they  chose  to  give  his  friends  credit  (1S4S| ;  NicboIIs  o.  Strettoa,  10  Q  B.  3t« 

for,  so  much  only  was  covenanted  Co  be  (1317) ;  Pemberton   e.    Vaogban.  II  Jar. 

transferred,  and  C  whs  still  ac  libeitv  Co  411 ;  Hartley  i*.   Cnmmingi,  3  C.  B.  S47 

work    tor    any    of   his    friends  who  were  (IB47);  SainCer  v.  Fergu»ui,  7  C.  B.  IIS 

refused   to    be   trusCed    by   A  and   B,  by  M849) ;  llnstiugs  c.  Whitlev.  3  Exch.  Sll 

which   construcCioii    the   restraint   on    C.  (1848);    Hilton    o.    Eckfrslev    (18S5I.   6 

was    only    coextensive,    as   in    reason    it  Ellis   *    B.    47,  82  Eng.   L."4   Eq.   IW 

could   only   be  intended   to    be,  with  the  Where  the   agreement  ia  not  to  keep  a 

benefit   to  A  and    B;  and   therefore   Che  shop  or  practise  a  ctade  within  a  certaia 

resiraint  on  C  could  be  no  prejudice  to  number  of  mdes  of  a  certain  place,  tin 

piildic  traile.    And,  in  Kayward  e.  Yuang,  shortest  and  nearest  mode  ot  mntm  iats 

2  Chictv,  407  (ISIB),  it  was  held,  that  a  be  the  standard  of  estimate      Leigh  r. 

bond  by  an  apothecary  not  to  set  up  busi-  Hind,  9  B.  ft  C.  T74  ;  Woods  t   T>eDDett, 

ness  within    twenty  miles,  is  not    illegal,  S  Stark.  89.     Tbe  distance  is  to  be  me» 

as  in   restraint  of  trade.      In  Brysou  a.  snrrd  by  a  nraight  line  npon  a  horiiootal 

Whitehead,  1  Simons  ft  S.  74  (189!),  tbe  piane.     Dnignan  v.  Walker.  Johns.  Rep. 

Vice  Chancellor    of    England,    Sir    John  (Eng.)  446,  [and  from  the  ceutn  al  tba 

IjMich,  saiA  :  "  Although  the  policy  of  the  town,    Cook  c.  Johnson.  47   Conn.   173]. 

law  will  not  permit  a  general  restraint  of  The  principal  American  cases  en  this  anb- 

tradn,  yet  a  trader  may  sell  a  sectec  of  iect  seem  to  be  the  following:  l^erca  r 

bnaineu,  and  restrain  himself  generslly  Fuller,  8  Mass,  933  1 181 1),  where  aii  oUt- 

from  nnng  that  secret.    Let  the  Uastar,  gatiun  not  to  tob  a  Hage  between  Bostoa 
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found  for  believing  that  the  *  law  in  relation  to  these  •  750 
contracts  grew  out  of  the  English  law  of  apprenticeship,  to 
which  we  have  already  referred.  By  thiB  "  law,  in  ita  origi-  •  751 
oal  severity,  no  person  could  exercise  any  regular  trade  or 
handicraft  except  after  a  long  apprenticeship,  and,  generally,  a 
formal  admission  to  the  proper  guild  or  company.  If  he  had  a 
trade,  he  must  continue  in  that  trade,  or  have  none.  To  relin- 
quish it,  therefore,  was  to  throw  himself  out  of  employment ;  to 
fall  as  a  burden  upon  the  community  ;  to  become  a  pauper.  And 
it  is  not  surprising,  that  a  judge  in  the  reign  of  Henry  V.  should 
speak  of  a  promise  to  do  this,  in  language  which  would  now  be, 
because  indecorous,  impossible.  But  this  ancient  severity  of  the 
law  of  apprenticeship  abated  ;  and  as  this  severity  gradually 
relaxed,  it  will  be  seen,  that  contracts  "  in  restraint  of  trade  "  were 
treated  with  less  and  less  of  disfavor,  until  the  present  rule  became 
established. 

In  the  application  of  this  rule  we  shall  see  a  pudual  enlarge- 
ment, until,  in  this  country  at  least,  it  seems  to  be  a  little  more 
than  nominal.  The  cases  are  quite  numerous,  but  we  believe 
that  the  first  one  in  which  a  contract  was  sought  to  be  enforced, 
in  which  the  renunciation  was   absolute,  was   in  Massachusetts, 


And  ProTidSDce,  a  dUtaace  of  slraat  toitj  good  coDsideration,  not  to  exerciie  ft  trada 

mll«a.  in  oppoeitioD  to  tlie  plaiotift's  stage,  for  a  liaiited  time,  at  a  particular  place,  <h 

was  held  to  be  vali4,  having  beeo  made  for  within  a  particular  pangb,  is  f;ood      But 

areaionableajideoodconBideistion.   This  irhera  it  ia  eeoeml,  not  to  exeicise  a  trads 

was  followed  by  rerkiiiRU.Ljiaan.BMaas.  ikrouakeut  lie  tmgdoni.  it  is  bad,  thongb 

C3S  (1813).    Four  yean  after,  the  general  founded  on  good  couaideration,  aa  being 

principle,  aa  iCateO  in  the  text,  was  recog-  a  loo  nnlimited  renraiut  of  trade  ;   ana 

ciied  and  adopted  in  I'yke  D.  Thomaa,  i  opeiating   oppressively  npon  one  party, 

Bibb,  486.     la   1893,  Che  queeCiriD  cbiqb  withoQt  IwiDg  of  anv  benefit  to  either, 

again  before  the  Snpreme  Conrt  of  Maua-  Amin,  in  Fierce  v.  tt  oodwanl,  e  Pick.  206 

chaHetCa,  in  SCearna  i'.  liarretc,  I  Hick.  4i3,  (1838),  the  defendant  told  the  pluntiff  a 

(Uid  the  caaee  in  the  8th  &  Sih  Max.  M>ove  grocery  store,  and  vtiiatli/,  agreed  not  to 

cited  were  confirmed.     The  same  coart  carr}'  on  the  same  kind  of  busincHS  within 

hfJd,  in  1825  (Tatmer  v.  Stebbins,  3  Pick,  a  "certain  limited  distance  in  the  city  at 

188),   that  a  bond   cimditiuned  that  the  Boeton  "    It  was  Mil,  tliM  it  wu  a  safB- 

obligor    shall    ^ive    the    oblii;ee  all  the  cient  consideration  for  snch  agreement  if 

freighting  of  the  obligor's  goods  np  and  the  pluiitiS  wii  thereby  iudaced  to  make 

down  the  CuniiecticDt,  at  the  cnstomary  the  purcbaee,  and    that    this    might  be 

price,  to  be  paid  in  ^oods  at  the  usnal  shown   by  parol,  althongh  the  deed  waa 

price;  and  that  he  xhall  not  encourageany  silent  about  any  such  consideration     The 

other  boatman  to  compete  with  the  obligee  next  caae  in  point  of  time  waa  Alger  e, 

in  Che  bosinesa  of  boatitig.  in  not  void, as  Thacher,   19  Pick.  51   (1837).  lor  which 

being  in  restraint  of  traile.  nnd  is  foonded  see  neit  note.    And  see  Vickery  r.  Welch, 

on  aaafScient  coneidcmtion.    The  case  of  19  Pick.  633.      The  whole  subject  wa* 

Noble*  o.    Bates,    7    Coweu,   307    (1837),  examined  at  mnch  length  by  /ironioa.  J., 

seams  to   have  been  the  next  touching  in  the    snbaeqnent   ca«e  of   Chappel   *. 

tbia  qneation.    There  Che  airreemect  was,  Brockway.  SI    Wend.    157   (1839).     See 

not  to  carry  on  a  certain  trade  "  within  fnrther,  Roxa  d.  Badgbeer,  31  Wend.  166 ; 

twenty  miles  of  a  certain  stand."     The  Jarvis  v.  Peck,  1   HoCf.  Ch.  479  <1840): 

agreement  wan   htid  binding,   the  court  Bowser   v.  Blits,  7    Blackf.  344   (1845); 

OMerring:    "A  bond  or   promise,   npou  QraHselli  v. 'Lowden,  II  Ohio  St.  343. 
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in  1S37 ;  (a)  and  this  was  also  nearty^,  if  not  quite,  the  first 
•  752    in  •  which  such  a  promise  was  declared  to  be  wholly  null, 

by  direct  adjudication ;  the  statements  iu  other  cases,  that 
a  local  limitation  was  necessaTy,  and  would  make  the  promise 
enforceable,  being  for  the  most  part,  if  not  altogether,  ohiUr.  In 
the  previous  cases,  such  a  promise,  it  is  said,  would  be  avoided  by 
the  law ;  but  iu  none  of  them  was  this  done,  as  there  was  always 

{a)  AlKer  d.    Thacber,   19    Pick.   91.  bnC  it  hoa  been   too  Iodic  settled  to  be  . 

This  was  debt  ou  a  bond  coDdicioned  that  railed   in  questiaa   I 

the  obligator  should  never  carry  on  or  be  doctrine  extends  to  i 

coucerned   in  the   buBiaeM  of    foanding  and  all  kinds  uf  biuineis.    The  effort*  of) 

iron.    The    case    wus   argued    at    neat  the  ]ilHiatiff'a  counsel  lo  limit  it  to  haudi- 

lencth  before  the  Supreme  Jadicial  Court  craft  trades,  or  to  found  il  oa  the  Kugliafa 

of  Massachusetts,  and  all  the  cases  from  system  of  apprenticeship,  ihougli  euriched 

the  year-Books  to  that  time  were  cited,  by  deep  learuing  ami   indefatigable    re- 

And  Marion.  J.,  in  delivering  the  opinion  BOarch,  hsTe  proved  Daavulinr.     In  Eag- 

of    the  court,  said  -    "  AmonE    the    moat  land,  the  Uw  of  appreDticeBliip  and   the 

ancient  rules  of  the  common  law,  we  find  law  agaiunt  tbe  reatmini   of    trade   maj 

it  laid  down,  that  bonds  of  restraint  of  have  a  connection.     But  we  think  it  very 

trade  are  void.     As  early  as  the  second  clear  that  they  do  not,  in  any  measure, 

year  of   Henry  V,  (a,  d.  14IS|,  we  And  dnpeud  upon  each  other.    That  the  law 

by  Che  Yeai^lloaka  that  thia  was  coosidered  under  consideration  has  been  adopted  and 

to    be    old    and    settled    law.      Through  practised  upau  in  this  country  and  in  this 

a  sncceaeian    of    decisions,   it    baa    been  State,    is    aboudanCly    evident    from    ttio 

handed  down  to  us  unquestioned  till  the  caaea  cited  from  onr  own  reports.     It  is 

Csent  time.     It  is  true,  the  general  rule  reasonable,  salutary,  and    mile.)   to  tbe 

,  [roni  time  to  time,  been  modiflad  aud  genius  of  onr  government  and  the  natoni 

qualified,  but  the   principle   has    always  uf  our  institutions.    It  is  fonuded  oa  Kreat 

been  reganled  as  important  and  salutary,  principles  of    public   policv,  and  carries 

For  two  hundred  years  the  rule  continued  out  our  constitutional  profiibition  of  mo-  ' 

unchanged  and  WTthuut  exceptions.    Then  nopoliesandexclnsivepririlegea.    The  nn- 

an  attempt  was   made   to   qualify  it,  by  reasonableness  of  contracts  in  restraint  of 

setting  up   a  distinction   between   sealed  trade  and  bnaiuess  is  very  apparent  from 

iustmments   and  simple  contracta.       Bat  several   obvious   cousideraCioiis.      I.  Snch 

this   could    not   be   sustained    upon    any  contracts      injure     the     parties     making 

eonnd  principle.       A  different  diatinction  them,  becauae  they  diminish  their  means 

was  then  started,  between  a  vrnimt^  and  a  for  obtaining  livelihoods,  and   a  compe~ 

limited  reitraint  of  trade,  wliich  has  been  tency   for   their   families.       They    tempt 

adhered  to  down  to  the  present  day.    This  improvident  persona  for  tbe  sake  of  prcs- 


Jnalification  of  the  genera]  rule  may  be    ent  gain,  to   deprive   themaelvea  of   the 
>aud  as  early  as  the  eishteenth  year  of    power  to  make  fnture  arquii'  '  *     ' 

James  I.  (a.  v.  1621),  Broad  n.  Jollyfe,    they  expose  such   persons  t 


Cto.  Jac.  596,  where  it  was  holden,  that  a    aud  oppression,     a.  They  tend  to  deprive 
contract  not  to  use  a  certain  trade  in  a    the  pablic  of  the  servic^  of  men  ii      ' 


he  pni). 
mpluyn 


particular  clace  was  an  exception  to  Che  empluvmenn  and  capacitien  in  ivhich  they 

genera]    rale  and   not  void.     Aud  in    the  may   be   most   useful   to   tbe   cummnnitr 

Seat  and  leading  case  on  this  subject,  ai  well  as  themselves.    3.  They  discunrage 

itchell  c.  Keviiulds,  reported  in  Lucas,  iodnslry  aud  enterprise,  and  iliminish  the 

37.  es,  130,  Forcescue,  296,  and  I  P.  Wms.  products  of  ingeuuity  and  skill.    *.  They 

181,    the   distinction    between    contracts  prevent  competition,  acd  enhance  pricea. 

under   seal    and    not    under    seal    was  S.  They  expose  the  public  to  all  Che  evils 

finally    exploded,    and     the    distinction  of    monopoly.     And    this    especially  is 

lietween   limited   and   general  restraints  applicable    to    wealthy    companies    and 

folly    establiahed.       Ever   since    that    de-  laree  corporations,  who  have  the  means, 


dsioD,  contracts    in    restraint   of    trade  unleos  restrained   by   law.  t 

KeneraUy  have  beeu  held  to  be  void ;  while  valry,  monopolize   business,  . 

those  limited  as  to  time,  or  place,  or  per-  the    market.     Against    evils    like   thess, 

sons,  have  been   regarded  as  valid,  and  wise   laws  protect   Individuals   and    the 

duly    enforced.      Whether  these   excep-  public,   by  declaring  s"         ' 

tions  to  the  general  rule  were  wise,  and  void." 
have  really  improved  it,  some  may  doubt; 
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some  limitation.  But  this  was  somotimea  rery  wide.  In  one,  for 
example,  a  promise  not  to  use  certain  machines  in  any  of  the 
United  States  except  two  (Massachusetts  and  Rhode  Island),  was 
held  good,  because  "agreements  to  restrain  trade  in  particular 
places  are  valid  in  law,  and  may  be  enforced."  (fr)  In  the  case 
of  Alger  V.  Thacher,  already  referred  to,  it  was  argued,  that 
the  reason  of  the  law  against  such  contracts  had  passed 
*away,  and  that  this  was  shown  by  an  extension  of  the  *753. 
exception  which  made  the  rule  itself  unmeaning ;  for  it 
could  hardly  be  said  that  all  the  United  States  except  two  were 
any  "  particular  place,"  if  this  phrase  was  to  be  used  with  any  ref- 
erence to  its  ordinary  meaning.  The  court,  however,  were  of  opin- 
ion, that  although  the  connection  between  such  contracts  and  the 
law  of  apprenticeship  might  have  originated  the  rules  of  law  in 
relation  to  these  contracts  in  England,  and  we  never  had  here  a 
similar  law  or  usage  of  apprenticeship,  still  there  were  sufficient 
reasons  for  sustaining  the  rule,  in  this  country,  as  it  had  beea 
laid  down  in  previous  cases.  This  may  be  regarded  as  a  leading 
authority,  and  it  leaves  no  other  question  than  as  to  what  shall 
be  deemed  "  a  reasonable  limitation."  (c) '     In  a  later  case  in  the 

<A)  Stesma    c.   BarToCt,   I    Pick.  US.  3S0;  L&wrance  v.  Kidder,  10  Barb.  641; 

And  fee  Thumu  v.  Miles,  3  Ohio  State,  Mott  v.  Mott,  11  Barb.  137 ;  Vaa  Marter 

ST4  :  Dean  i-.  EmersOD,  103  Mau.  480.  v.  Babcopk,  33   Barb.  633  ;  Beaid  v.  Deu- 

(c)  Kiiumaii   r.   Parkhunt,   18    How.  uin,  6  Ind.  300. 

■  In  Roniillon  d.  RooailloD.  14  Ch.  D.  391,  tbs  defendant  vaa  enjoined  from  violat- 
ing an  acreement  not  to  repieeent  >uy  other  champa^e  merchautii.  other  than  the 
plaintiff,  lor  a  certain  term  of  years  after  leaviiiK  the  plaintiff's  employ,  /'ry,  J., 
ield,  that  there  was  no  abaolate  rule  that  a  covenant  in  reatraint  uf  trade  waa  void  if 
unlimited  in  regard  to  space;  that  the  tot  was  whether  the  nwtraint  waa  reaeouable, 
and  if  "  the  extent  uf  the  reatrtunt  ia  Dot  greater  tban  can  pouiblv  be  required  for  the 
protection  of  tlie  plaintiff,  it  is  not  nnreaaouable  "  (p.  364).  In  ^>&viea  c.  DavieX,  36 
Oh.  I>.  339,  Bome  doubt  was  thrown  on  this  decision,  Coflon,  L.  J.,  stating  the  rnle  to 
be  "  that  an  ahnlnle  restraint  is  bad,  but  that  a  limited  restraint  may  he  guort,  pro- 
vided the  restraint  is  reasonable  only,  aud  BUrh  aa  was  reijuired  for  the  protection 
of  the  person  with  whom  the  covenant  wu  entered  into"  (p.  382),  But  the  opiuion 
of  Frif  in  Rooiillon  v.  Rousillon  aeema  to  be  adopted  in  the  latepl  Knglish  casea. 
Ilavies  v.  Lowen,  64  L.  T.  6&3 :  Milla  d.  Danbam,  [1891]  1  Ch.  576  ;  Rogers  p.  Mad- 
docka,  [18921  3  Cb.  346 ;  Badiache,  ftc.  Fabrik  i-.  Schott,  [1893]  3  Ch.  447.  In  thit 
ronatry  the  tendency  of  the  later  cases  is  in  accord  with  R<HuilloD  e,  Koneillon,  mak- 
ing the  vali<lity  of  a  restrunt  depend  on  its  reasonableneas.  conuderiiiE  all  the  circuDi- 
Btances  of  the  case.  Fowle  e.  Parke,  131  U.  8.  6S ;  Moore,  &c  llardware  Co.  v. 
Towen  llardware  Co.  87  Ala.  306;  Beal  r.  Chase.  31  Mich.  490;  Richardson  c.  BuhJ, 
77  Mich.  63'i ;  Weatem  Woodenware  Assoc  b.  Starkey.  S4  Mich.  76 ;  Newell  r.  Mey- 
eudortf,  9  Mont.  3M ;  Sternberg  r.  O'Brien,  48  N.  J.  Eq.  370 ;  Ellermau  p.  Chioago 
Janetion  Kv,&c  Co.,  49  N.  J.  Eq.  SIT;  Diamond  Hatch  Co.  c.  Roeber,  106  N.  Y. 
473;  Leslie  0.  Lorillard,  1 10  N.  Y.  M3 ;  Good  c.  Daland,  131  N.Y.  1  ;  Tode  p.  Uroas, 
137  N.  Y.  480 ;  Ilerrealioff  cf.  Bontineau,  17  R.  L  3.  But  in  Hasaachnaetta,  at  least, 
the  rale  atill  prevails  that  a  restnunt  extending  over  the  whole  State  ia  necesiiarilj 
Invalid.    Bishop  r.  Palmer,  146  Mass.  469 ;  Handfortb  c.  Jackson,  150  Mas*.  149. 

In  recent  veBm  the  law  in  regard  to  restraint  of  trade  has  been  applied  to  eenenl 
uTeeraents  for  the  parpose  of  leamiaing  competition  or  secnring  a  monopoly.  In  this 
cuua  at  cases  the  particular  facts  are  very  variooa,  bat  here  ouo  the  teat  seems  to  b* 
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same  State,  a  contract  not  to  set  up  or  cany  on  a  certain  business 
within  the  State  was  held  to  be  void,  (cc)  In  Pennaylvania,  a 
contract  not  to  practise  medicine  within  twelve  miles  of  a  certaio 
towD  was  held  valid,  {cd)  A  contract  not  to  run  a  steamboat  on 
any  of  the  waters  of  California  was  held  void,  because  in  restraint 
of  commerce,  (ee)  If  this  question  is  to  be  answered  by  a  refer- 
ence to 'the  cases,  the  probable  conclusion  would  be,  that  almost 
any  limitation  would  suf&ce.     Still,  however,  if  the  courts  adhere 

(cc)  Tftyloi    >.   Blanehaid,    13   Allen, 


whether  tho  ogreenient  imposes  tui  QDreaBonable  leBtrkiot  on  trade.  If  tlie  object  at 
such  ui  agreenient  is  (as  is  aiuftll;  the  caae)  to  secure  freedom  (rom  competition  and 
niisB  price*,  it  hss  slniost  invarijil/  been  held  invalid.  Oliver  c.  Gilmnre,  S2  Fed. 
Kep.  SG2 ;  Amerii^ui  Biaruit  Co.  t:  KloCi,  M  Fad.  Kep.  731 ;  Santa  Clara.  &c.  Lumber 
Co.  0.  Hayea,  76  Cal.  SST  ;  PaciDc  Factor  Co.  u.  Adlei.  90  Cal.  110;  Craft  u.  CouoBgfabv, 
79  111.  3M  v,Feople  b.  Chicago  Gas  Trust  Co.  130  111.  256;  More  b.  Bennett,  140  111. 
69 ;  Anderson  b.  Jett,  S9  Ky.  37S  r_India  BaKK<»S  Assoc-  v.  Koch,  14  La.  An.  168 ; 
State  B.  Neliraskn  Distilling  Co.  Ift^eb.  700 ;  AmoC  n.  l>ittotoa,  &c.  Coat  Cu.  6S  N.  Y. 
SS8;  People  i>.  North  Kiver  Sugiu-  Reaning  Co.  M  Him,3U;  121  N.  Y.  SS2;  Pitta- 
bnre  Carbon  Co.  b.  McMillen,  S»  Abbott  N.  C.  298 ;  Strait  d.  National  Harmw  Co.  18 
N.  Y.  Supp.  3U ;  Judd  o.  Hamnj^n,  19  H.  Yi  Snpp.  406 :  Central  Uhiu  Sail  Co.  b. 
Gnthrie,  3S  Ohio  Si.  666 ;  Emery  v.  Olao^^andle  Co.  4! 

Coal  Co,  II.  Barclay  Coal  Co.  68  Pa.  173.     See,  howi   ._,  __     ^    

McGregor,  [189S]  App.  Cas.  25;  Central  Shade  Roller  Co.  r.  Coshman.  143  Haas. 
3.53  ;  >Utthe>vs  t>.  Associated  I'ress,  S2  NnrtUeastent  Rep.  9B1  {S.  Y,).  Also  Uolph  u. 
Trov  Laandry  Hacb.  Co.  28  Fed.  Rep.  99S ;  138  U.  8.  61 7. 

Competitors  may,  however,  make  an  aj^ceemeat  to  divide  territory  between  them, 
one  party  confining  his  business  exclusively  to  one  district  in  cousideistion  of  the 
other  copfliiing  hia  bosioess  to  aaother  diBtricC  Wickens  n.  Evans,  3  Y.  &  J.  318; 
Collins  a.  Locke,  4  App.  Caa.  674. 

As  f^  cooipanie«  exerciM  a  public  franchise  ther  may  not  enter  into  such  Mi 
agreement.    Chicago  Gas  Light  Co.  d.  People's  Gas  Light  Co.  ISI   HI.  530.    And  il 


Also  Texas,  Ac.  Ky.  Co.  a.  Southern  Pac.  Ry.  Co.  41  La.  An.  445. 

A  case  which  perhaps  goaa  as  far  as  any  in  snstaining  a  combination  of  manii- 
facturera  is  Centnl  Shade  Roller  Co.  u.  Cnahman,  143  Mass.  353.  In  that  case  three 
mADufactnrers  of  pateuted  cnruin  BxCnre*  deitiring  to  avoid  competition  formed  a 
corporation  of  which  they  were  the  only  stockholders,  and  an  aereement  was  executed 
between  this  corporation  and  the  three  manufacturers  by  which  the  mannfactnren 
gave  the  corporation  the  sole  right  to  sell  the  curtain  flxturea  for  three  years,  the 
corporation  agreeing  to  buy  at  a  flxed  price  all  that  the  manufactntera  might  make. 
The  maunfacturers  were  to  act  as  selling  at^nts  of  the  corporation  and  receire  a 
commission.  The  agreement  further  provided  against  any  of  the  mannfactnreia 
dispoaiTig  at  their  patenta  or  aMck  iu  the  corporation.  This  agreement  was  held  valid. 
and  one  of  the  mannfactnrers  enjoined  from  selliaK  On  his  own  account.  The  ca*e 
eeems  hard  to  distinguish  from  some  of  those  previonaly  cited,  where  sioiiLu  agree- 
ments were  held  invalid.  The  conit  refer  to  the  fact  that  the  curtain  fixtures  iu 
question  were  patented  and  were  not  an  article  of  prime  neeecaity  or  a  staple  of 
commerce ;  and  this  distinction  was  also  relied  on  iu  sustaining  an  agreement  bMween 
two  manufacturers  to  oambine,  in  Olouceater,  &c.  Glne  Co.  v.  Russia  Cement  Co.  154 
Haas.  92. 

By  act  of  Congress  of  July  S,  IB90.  (36  Stat,  SOB)  contracta,  combinaUon*  in  the 
form  of  tmsta  or  otherwise,  and  monopoUe*  to  restrain  trade  or  commerce  among 
the  several  Statee  and  foreign  nations,  are  declared  illegal  and  made  criminal  offencea. 
Cases  arising  on  indictments  under  this  atatnte  are  United  Stntes  v.  Jellico.  Sx.  Coal 
Co.  46  Fed.  Hep  433 :  United  States  b,  Greenhut,  50  Fed.  Rep.  469 ;  United  States  r. 
Helson,  92  Fed.  Rep.  646. 
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to  the  rule  which  aeems  now  to  be  eatabUshad,  the  limitation,  to 
protect  the  contract,  mast  be  bond  fide,  and  not  a  sLight  and 
unreal  exception,  inserted  as  a  mere  evasion  of  the  law.  (r^ 

It  has  recently  been  held  in  England,  that  an  agreement  by 
eighteen  mill-owners,  to  be  governed,  as  to  wages  and  the  general 
management  of  their  works,  by  a  majority  of  the  parties  to  it,  for 
the  purpose  of  more  effectually  resisting  a  Combination  of  the  work 
people,  was  void  as  in  restraint  of  trade,  (e) 

S.    Or  Coiniucn  opFonn  to  thk  Laws  op  othxb  Codktbibs. 

A  contract  which  violates  or  proposes  to  violate  the  revenue  laws 
of  the  country  in  which  it  is  made,  is  of  course  void.  (/)  ^  But 
it  seems  to  be  quite  settled,  both  in  England  and  in  this 
*  country,  that  a  contract  may  lawfully  be  made  for  the  pur-  *  754 
pose  of  violating  the  revenue  laws  of  a  foreign  country.  [g\ 
Perhaps  this  rule  is  the  necessary  result  of  the  universal  antago- 
nism which  now  pervades,  to  some  extent,  the  revenue  laws  of  all 

(if)  8m.  ia  fllnstntkm  lA  the  general  Lightfoot  r.  TenMit,  1  B.  &  P.  SSI  :  Lang- 

pTJBciple,  Joueg  r.  Leea,  I  H   &  N.  1B9,  ton  t:.  Haghes,  1  M.  ft  B.  S93 ;  Ritchie  c. 

■ud  Uoulop  a.  QreguTf,  10  N.  T.  (6  Seld.)  Smith,  «  C.  B.  4S2;  Hodnon  e.  Temple, 

%\\.  0  Taoat.  IS! ;  Culin  d.  Bell,  4  Cftinp.  ISS. 

(«)  Hilton  D.  Eckersler,  6  Ellia  Jb  B.  (?)  Boucher   r.   'Lx-maa.   Cu.    temp. 

47.    SoAe/rfby  CampfcetfjC.  J.,(Uid  Croup-  Hardw.  84;  Hoiman  p.  Johnson,  Cowp. 

fan,  J.;  £rJ<,  J.,  digeeoCiiig.  341  {   Bigg*  v.  Lawrence,  3  T.   R,  4!>1; 

(/*)  JuhnHin  D.  Hndsoii.ll  EmI,  180;  Lndlow    u.    Van    ReoBaelaer,    1    Johns. 

Cope  D.  Rowlsnde,  S  M.  &  W.  US  ;  Smith  M ;  Lightfoot  v.  Teniint,  1  B.  &  P.  551 ; 

v.  Mavhood,  14  M.  &.  W.  45S ;  Meax  c.  Flanchl  r.   Fletcher,  Dong.   251  ;    Kohn 

HDmphriei.3  C.&  P.  79  ;  Hoiman d.  John-  g.   Schooner  KenuBBiice,  5  L(L  An.  ItS; 

■on,  Cowp   341  ;  ArniMrong  c.  Toler.  11  Fellecat  v.   Angell,  S  Comp.  M.   &  U. 

Wheat.  258 ;  CambioM  n.  MatEett,  S  Wash.  311. 
C.  C.  »e ;  Hannay  v.  Eve,  3  Crancb,  243  ; 

t  That  a  contract  is  in  violation  of  a  domestic  stotnte  does  not  necesiaril;  randei  It 
a  nnllitj.  Stotntea  have  eometimes  been  constrned  u  forbidding  certain  transactiom 
but  not  mnkiiiK  them  void.  See  Wheeler  v.  Hawkins,  116  Ind.  51S,  520.  Thps,  if  a 
national  bank  buys  a  note  or  lends  mone/  on  mortgage,  or  on  the  security  oF  its  own 
stock,  which  it  is  by  statute  not  allowed  to  do.  the  note,  mortgage,  or  debt,  is  none  the 
less  enforceable.  The  only  penalty  being  a  liability  on  the  part  of  the  bank  to  have 
its  charter  taken  sway.  Natianal  Bank  v.  Matthew^  98  U.  S.  621 ;  National  Bank  t\ 
Stewart,  107  U.  8.  676 ;  Pnpe  v.  Capitol  Bank,  20  Kan.  MO;  Nsttonal  Pemberion  Bank 
0.  Porter,  125  Mass.  933;  Farmers'  Bank  d.  Baldwin,  33  Minn.  40;  Atlantic  Bankn^ 
Savarj,  82  N.  Y.  291  ;  Thompson  b.  St.  Nicholas  Bank.  1 13  N.  Y.  325 ;  Union  Bank 
V.  Kowan.  23  S.  C.  339  j  rontm,  Liuear  v.  ITatlonal  Union  Bank,  93  Md.  78.  Where 
a  statute  forbids  unlicensed  physicians  from  practising,  there  can  be  no  recovery  for 
medical  servicee  rendered  by  one  not  having  a  license.  Gardner  c.  Tatum,  81  Cal. 
370;  Pnckett  c.  Ale:cander.  103  N.  C.  95.  But  it  has  been  held  otherwise  where  a 
physician  acted  in  good  faith,  and  the  non-compliance  with  the  statute  w»s  slieht. 
Parish  i\  Foes,  7a  Ga.  439.  And  where  a  statute  required  nnder  a  penalty  thai  lellen 
of  certain  goods  should  label  them  as  prorided ;  it  was  Md  that  one  selling  such  goods 
might  recover  the  price  though  he  had  not  complied  with  the  statute.  Siemejer  b. 
Wright,  75  Va.  2.19.  A  contract  in  violation  of  a  statnte  forbidding  the  sale  of  goods 
hy  nnsealed  weights  or  measures  was  held  void  in  Bisbee  v  McAllen,  39  Hinn.  143. 
Ill  each  cate  it  seems  neceasuy  to  determine  the  intent  of  the  legislature. 
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the  States  in  Christendom.  Everywhere  duties  or  imposts  are  kid, 
and  nowhere  is  there  any  thought  of  regulating  them  by  any  other 
principle  than  that  of  securing  the  greatest  gain  to  the  country 
wliich  enacta  them  For  even  the  zealous  promoters  of  what  is 
called  free  trade,  rest  their  arguments  in  its  favor  on  the  profita- 
bleness of  the  system  to  the  state  by  which  it  shall  be  adopted. 
And  while  it  may  seem  immoral  for  courts  to  sanction  the  breach 
of  the  positive  laws  of  a  foreign  state,  yet  it  is  too  much  to  ask  of 
them  to  enforce  an  observance  of  laws  made  almost  professedly 
agaiDSt  the  interest  of  the  government  to  which  they  belong.  The 
rule  began  in  England,  when  the  courts  could  not  have  adopted 
any  other,  without  breaking  up  the  very  profitable  business  which 
their  merchants  found  in  carrying  on  with  different  nations  of  the 
Continent  a  trade  prohibited  by  the  laws  of  those  nations.  The 
same  rule  seems  to  be  extended  to  such  things  as  making  false  or 
depraved  coin  or  counterfeit  paper-money,  for  use  in  a  foreign 
country,  although  it  is  perhaps  not  so  wall  settled.  But  it  is  obvious 
that  arguments  might  be  uiged  against  this  extension  of  the  rule, 
which  would  not  apply,  at  least  with  equal  force,  1o  the  rule  itself. 

When  a  sale  of  liquors  was  made  in  New  York,  the  seller  having 
reason  to  believe  that  the  liquors  were  to  be  carried  to  Massachu- 
setts, for  sale  there,  where  the  sale  was  prohibited,  it  was  held  in 
Massachusetts  that  this  did  not  invalidate  the  sale.  (^) 

a.      Or  COKTRACn  WBICH  TBHD  to  CoRBDPT  LBOMLAnOX. 

All  those  whose  interests  are  to  be  affected  by  legislation,  may, 
both  morally  and  legally,  for  the  protection  or  advancement  of 
their  inteiests,  use  all  means  of  persuasion  which  do  not  come 
too  near  to  bribery  or  corruption ;  but  the  promise  of  any  per- 
sonal advantage  to  a  legislator  is  open  to  this  objection,  and  there- 
fore void,  (k)     And  a  contract  tending   to   corrupt  appointment 

(^)    Adanii   n.  CouUUrd,   lOS   Mnu.  Ic  i«  there  held,  th&t  a  contract  is  Toid, 

187;  BDd   see  Ely  u.  Webster,   id.   301;  u  agsinst  public  policy,   ftnd  can   have 

Wagner  v.  Breed,  29  Neb.  730;  Kobn  v.  no  standi agm  conrt,  by  which  one  party 

Metcher,  43  Fed.  Rep.  641.  itipalates  to  employ  a  nnmber  of  lacret 

[h]  See   Clippinrer    v.   Hepbattgh,    S  ageata  in  order  to  obtain  the  pMUge  of 

Watta  &  S.   319;   Wood  v.   McCann,   fl  a  particnlai   law   bv  the  legjjlatnre  of  a 

Daaa,   Sfifi;  Coppock  v.   Bower,  4  M.  &  State,  and  the  otlier  party  piomiaes  Co 

W.  361 ;  Hatifleld    r.  Onldea,   7  Watlv,  pay  a  laree  Bam  of  monsr   in  cate  the 

ISS;  NormaD  1).  Cole,  3  Eip.aSS;  Fallei  law  shoaM   paa«.     Held,  also,  that  the 

0.  Dame,  18  Pick.  473;  Brigg  e.  Wa»h.  contract  wm  void,  if,  when  it  waa  made. 

borne,   1   Aik.  364;  Garlick   d.  Ward,  S  the  paKiea  agreed  to  conceal  from  the 

Halst.  S7 1  Harrla  c.  Roof,  10  Barb.  489.  memben  of  the  legiilamre  the  fact,  that 

This  lubject  i*   very  folly  diKosied   in  the  one  party  wai  the  agent  of  the  other, 

the  late  caae  of  Manholl  r,  Baltimore  &  and  waa  to   receive  a  compeoaation  for 

Ohio  Bailroad   Company,   16   How.  3)4.  hii  lerricea,  in  caaa  of  the  paMage  of  the 
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•to  office,  even  by  a  private  corporation,  is,  for  a  similar    •TSS 
reason,  void,  (i)    Tbe  cases  are  somewhat  numerous  which 
show  that  contracts  which  have  a  tendency  to  introduce  corruption 
either  in  the  election  or  the  action  of  persons  holding  ofiQce  of  any 
kind  cannot  be  enforced,  (li) 


Or  Waobbhto  Cont&acm. 


It  was  formerly  held  in  England,  that  some  wagers  are  valid 
contracts   at   common   law.  {j) '     But   they   have   been   recently 


law.  And  fnrthei,  if  there  tu  no  Kgteo- 
nteot  to  that  effect,  there  can  be  no  le- 
covery  qpud  the  contract.  It  in  tact  the 
anent  did  conceal  from  the  membera  of 
the  legiglatnra,  that  he  va»  an  agent  who 


"  InllafiKTeB  wcreily  nrged 
Dnder  false  aad  covert  pretences  must 
neceeiacily  operate  deletenonaly  on  leg ii- 
iMive  action,  whether  it  be  employed  to 
obt&in  the  paseage  of  private  or  public 
acts.  Bribes,  in  the  shape  of  high  con- 
tJnffeut  compeueation.  mast  necessarily 
leM  to  the  nse  of  improper  means  and 
the  exerciM  of  endue  inflQence.  Their 
neceMaty  coDseqaeuce  is,  the  demoraliaa- 
tion  of 'the  agent  who  covenants  for 
them;  he  is  soon  brought  to  believe  that 
any  means  which  will  produce  so  bene- 
ficial a  result  to  himself  are  '  proper 
meotiB : '  and  that  a  shnre  of  them  proflli 
may  have  the  same  effect  of  quickening 
the  perceptions  and  wariaing  the  leal 
of  inflneDtial  or  'careless'  members  in 
favor  of  his  liiil.  The  nse  of  such  means 
and  BDch  agents  will  have  the  effect  to 
■nbject  the  Slate  governments  to  the 
cum bi Dec]  capital  of  wealthy  corpora- 
tions, and  produce  universal  corraption, 
commencing  with  the  representative  and 
ending  with  the  elector.  SpecuUlon  In 
legislation,  public  and  private,  a  compact 
corps  of  vennl  solicitors,  vending  their 
secret  influences,  will  invest  the  capital  of 
the  Union  and  of  every  State,  till  corrupt, 
ion  shall  become  the  normal  condition  of 
the  body  politic,  and  it  will  be  naid  of  ns 
as  of  Rome  —  'omne  Roma  vtnali.'"  See 
•1*0  Trist  IV  Child,  31  Wall.  441 . 

{0  Davison  V.  SeymoQt,  1  Bosw.  ii; 
West').  Camden, 13a  U.S.  SOT;  Gnerosey 
«.  Cook,  120  Mam.  901. 

(II)  Mills  t.  Mills,  40  N.  T.  MH:  Bow- 
man V.   CoSroth,   59    Fa.   19;  Weld    n. 


F,  B6  Me.  453 ;  Martin  c.  Wade, 
37  Cal.  168. 

(j  ]  Good  V.  Elliott,  3  T.  R.  693.  The 
wager  here  was,  whether  one  8,  T.  had 
or  bad  not,  before  a  certain  day,  bought 
a  wagon  belonging  to  1),  C.  So  a  wnger 
on  the  age  of  the  plaintiff  and  defendant 
has  been  htid  good  at  common  law.  Hni- 
sey  c.  Crickilt,  3  Camp.  168.  And  see 
Bland  t.  Collett,  4  Camp.  157;  Fisher  r, 
Waltham,  4  Q,  B.  889.  So  a  wager  on 
the  resolt  of  an  appeal  from  the  Conrt 
of  Chancery  to  the  Boose  of  Lords  has 
been  htId  good,  no  fraud  being  intended, 
■□d  the  parties  having  no  power  to  biaa 
tho  decision.  Jones  v.  Randall,  Cowp. 
37.  And  so  of  a  wager  on  the  price  of 
foreign  funds.  Morgan  r.  Febrer,  4  Scott, 
S30,  8o  of  a  wager  that  a  certain  horse 
wonld  win  a  certain  race.  Moon  c.  llur- 
den,  S  Exch.  99.  By  the  commnn  law  of 
England,  therefore,  wagers  were  not  per 
se  void,  unlem  they  affeiited  the  inleresta, 
feelings,  or  character  of  third  persona; 
or  led  to  indecent  evidence;  or  were  con- 
trary to  public  policy ;  or  tended  to  im< 
momlitj,  or  to  a  breach  of  some  law. 
l.ord  Campbell  in  Thadioorseydass  n. 
Dhondmnll,  6  Moore  P.  C.  300;  Doalub- 
dass  V.  Kamloll,  7  Moore  P.  C.  939,  3 
Kng,  L.  &  Eq,  39.     And  a  few  early  de- 

wav.  Bunn  v.  Iticker,  4  Johni.  426; 
Morgan  ii.  Bichards,  1  Browne,  Pa.  171  ; 
Basket  v.  Wootan  1  Nott  k  McC.  ISO; 
Shepherd  v.  Sawyer,  !  Murphy,  S6; 
Grant  i'.  Hamilton,  3  McLean,  100  ;  Boss 
V.  Green,  4  Barring.  Del.  SOB;  Dnnmau 
V.  Strotber.  1  'I'exai,  BB ;  Barret  p.  Bamp- 
toD,  i  Brer.  936.  But  a  different  view 
WON  taken  in  many  States,  and  all  icagtn 
were  considered  to  be  illegal,  and  con- 
trary to  good  policy.  Thus  in  Cullaraer 
V.  Day,  S  Vt.  144,  a  wager  that  a  certain 
chaise  then  in  light  was  the  property  of 


itof  Bw 


I  ktld  void. 
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•  756    *  prohibited  by  statute  in  England  and  in  parts  of  this  conn- 

try  ;  and  there  are  American  courts  which  have  denied  to 
them  any  validity  whatever.  Even  if  admitted  to  be  valid,  it  is 
certain  that  this  must  be  with  important  qualifications ;  {k)  as, 
for  instance,  that  they  shall  not  refer  to  another's  person  or  prop- 
erty, (/)  so  as  to  make  him  iafamouB,  or  to  be  libellous  or  indecent, 

Amofy  V.  Gilman,  3  Mbm.  I ;  Babcock  n.  Bl,  43 ;  Egeitoa  v.  FDrsemiiD,  I  C.  &  P. 

Thompaon,  3  Pick.  44S ;  Ball  v.  Gilbert,  613 :   KenDcdr  r.  Gmd.  3  C.  &  P.  376 ; 

12  MeC.  399,  Shaw,  C.  J. ;  Iloit  e.  Hodge,  Sqaires  n.  Whisken,  3  Camp.  140;  Host 

S  K.  H.  lot ;  Rice  tt.  Gin,  I  Strobh.  81 ;  r.  Bell,  1  Bing.  1  ;  McKcod   a.  Cahertr, 

Edgell    B.    McLaughlin,    6  Whart.   176;  lHaU,300;  Ha«keC  p.  WooCfto,  1    Nott'4 

Lawii  i>.  Littlefleia.  15  Me.  S33;  Carrie;  McC.    ISO;  Atchisun  v.  Gee,  4  McCori, 

u.    BranDBCi,    3    Cal.   3£8.      Bui   buirever  SlI.     Motie;  leut  fur  the  pnipose  of  bet- 

the  comtnoD  law  mar  be,  all  wagers  are  tiag  cannot  be  recovered  bj  tbe  lender  of 

uow  forbidden   in    Eagland   by  tCatnte,  the  borrower.    Pick  u.  Briggs,  3  DenJo, 

8  &  9  Vict.  c.  109,  S  18  (1845),  nod  aimi-  lOT  ;  Ruckman  n.  Br^an,  id.  340.    And  a 

lar    Rtatatei   exist    in    manr    American  note  girea  for  a  gaming  debt  is  void,  eren 

States.      Unlesa    special    provision    was  ia  the  hands  of  an  innocent  indoraee  for 

mode  therefor,  however,  tney  would  not  valae.     L'aj^er  p.  Boaa,  13  Fa.  GOI. 

have  a  retrospective  operalion   upon   ac-  {I)  Such  wagers  were  iilwaya  void  at 

tioDS  commenced  before.     Moon  ir.  Dar-  common  law :    De  Costa  b.  Junes,  Cowp. 

den,  !  Exch.  22 ;  Doolubdnw  o,  Ramloll,  729,  a  wager  a«  to  the  sex   of  a  third 

;  Moore  P.  C.  339,  3  Kng.  L.  A  Eq.  39.  person  ;   Phillips  e.  Ives.   1    Rawle,  37,  a 


gain  or  loss,  without  any  intention  to  delirer  the  sttocks  or  commodities,  are  mere  waf[er- 
mg  contracts  and  anenforccable.  Irwin  a.  Williar.  1 10  U.  S.  499  :  Emhrej  c.  Johnson, 
131  U.  S.  336 ;  Cunningham  u.  Angnita  Nat.  Dank,  71  Ga.  400;  Beadles  c.  McElrath, 
85  Kf.  230 :  Harvey  c.  Merrill,  ISO  Mass.  1 ;  North  c.  Phillips.  89  Pa.  SSO ;  Knmser 
V.  Berry,  65  Maine,  570;  Melchert  v.  American  Un.  I'el.  Co.  3  McCrary.  SSI,  and  note. 
See  Fareira  i:  Gabell.  89  Pa.  89  ;  Kirkpatnck  v.  Bonsall.  72  id,  155 :  In  re  Green,  7 
Bissell,  338;  ACwood  v.  Weeden,  IS  R.  1.  293;  Ray,  Contractual  Limitations,  41. 
But  the  illegal  intent  of  one  party  doea  not  invalidate  a  contract.  Piiley  «.  Bovnton, 
79  III.  351  ;  Murry  i;.  Ocheltiee,  S9Ia.435:  Wall  s.  Schneider,  59  Wia.  352 ;  Son'dheim 
n.  Gilbert,  117  Ind.  71.  Thns  a  contract  for  the  sale  and  future  deliver;  of  graio,  bf 
which  a  seller  can  deliver  or  not,  and  the  bnyer  can  call  for  deliver;'  or  not,  jnst  as 
each  chooBU,  and  which  on  matarity  is  to  be  fliled  by  ailjusting  the  differenres  in 
market  value,  and  requiring  the  parties  to  pat  np  margins  as  security,  and  providing 
that,  if  either  party  failH,  on  notice,  to  put  up  further  margins  according  to  the  market 

Crice,  the  other  may  treat  the  contmct  as  QUed  immediately,  and  recover  the  difference 
etween  the  market  and  the  contract  price,  withoot  offering  to  perform  or  showing 
any  ability  so  to  do,  is  a  gambling  tranaaction  and  nnenforceabla.  Pickering  p.  Cease, 
79*111.  328  ;  I.yon  p.  Cnlberbwn,  83  111.  33.  A  note  given  by  a  principal  to  his  broker 
[ot  services  rendersd  and  moneys  advanced  in  maEing  and  settling  SDch  gambling 
contracts  is  void.  Barnard  a.  Backhans,  53  Wis,  593.  And  brokers  can  in  no  war 
recover  commissions  or  losses  paid  on  such  n  contract.  Irwin  r.  Williar.  110  U.  S. 
499;  Harvey  v.  Merrill,  ISO  Mass.  1.  But  when  stocks  are  botight  and  sold,  although 
upon  Bpecnlation.  if  they  are  to  be  delivered,  it  is  not  a  gamlilin;  transaction.  Smith 
B.  Bonvier,  TO  Pa.  335,  Nor  are  time  contracts  made  in  good  faith  for  the  fvtnre 
delivery  of  grain  or  any  other  commoditv  prohiliited  by  the  common  law.  Wolcott  o. 
Heath,  78  111.  433.  But  by  atatnte  in  some  States  contracts  to  sell  stocks,  produce,  or 
other  Kiticles,  are  void  if  the  seller  has  not  the  property  at  the  time.  Raj,  on  Con- 
tractual Limitations,  51  «(  Kg.    In  England  the  etnnloyment  of  a  broker  '  '  " 

■  '     '■difterencos  "  should  be  pay 

„     .  lie  policy.  no< 

■e  of  a  gsming  or  wagerfog 
Thacker  r.  Hardy,  *  Q.  B.  E 


has  been  httd  not  to  be  against  public  policy,  not  illegal  s 


the  stock  exchange,  so  that  only  "  difterencas  "  should  be  payable  by  the  \ 

against  public  policy,  not  illegal  at  common  law,  ana  not  in 

or  wagertog  contrwA  against  tEe  sIMats  of  a  &  9  Vict.  ^  109, 


)vGoo<^lc 


CH.   III.]  DEFENCES.  •767 

or  to  injxae  his  property,  or  to  tend  to  break  the  peace.  It  cannot 
be  believed,  in  these  days,  that  wagers  would  be  anywhere  upheld, 
against  which  theae  objections  could  be  fairly  urged ;  and  upon 
some  of  these  points  the  authorities  are  quite  clear,  (m)  We  have 
already  considered  aome  of  the  rules  applicable  to  the  sub- 
ject of  stakeholders  and  wagera,  in  a  previous  section  of  this 
chapter,  {mm) 

•  9.    Or  Tsc  SitntuT  Law.  *T5T 

In  Great  Britain  and  in  this  country,  a  view  prevails  concerning 
the  obligation  and  sanctity  of  Sunday  as  the  Sabbath,  which  dif- 
fers somewhat  from  that  which  is  generally  adopted  elsewhere  in 
Christendom,  (n)  One  or  two  laws  were  passed  before  England 
became  Protestant ;  but  the  statute  of  29  Charles  II.  c.  7,  §  1,  is 
the  principal  English  statute,  (o)  Many  cases,  involving  many 
diCTerent  questions,  have  arisen  under  this  statute.  But  most  of 
them   turn   upon  a   peculiarity  in  its   phraseology  which  is  not 

an  unmarried  woman  would  have  a  child  Pub,  9  Dana,  31 ;   Usfhir  v.  Moore.  2 

bT  a   certain   day;   Hartley   v.    Rice,  10  Qract.  957  ;  Foremui  u.  Hardwick,  10  Ala. 

liut.   33,  a  wager  thai  a  certain  penwin  316;   Wheeler  b.  Spencer,  15  Conn.  2S; 

woald  not  many  within  a  certain  number  Rnmell  d.  Inland,  2  Humpb.  [31 ;  Porter 

of  yeaiB;  Gilbert  c.  Svke^  16  East,  ISO,  t>.  Sawyer,!  Harring.  (Def)  ftlT;  Gardner 

a  wager  ou  the  duration  of  the  life  of  ti.  Nolen,  9  id.  420;  Hickerson  v.  Benson, 

KapoleoD  Bonaparte,  at  a  time  when  hia  8  Mo.  6. 
probable  asRanei nation  was  the  BObject  of         (mm)  Jat«,  p.  *62<t. 
■peculation;  Evans  v.  Jones,  (  M.  &  W.  (n)   By  the  common  law  no  Judicial 

77,  a  wager  that  a  certaio  prisoner  would  act  conld  be  done  on  Sunday.    Swan  v. 

be  acquitted  on  trial  of  a  criminal  charge.  Brooioe,  1  W.  Bl.  496,  926,  3  Burr.  1595  ; 

^me  of  these  cases  may  have  alao  pro-  Baxter  d.  The  People,   3   Gilman,  seS; 

ceeded  upoo  the  ground  of  public  polici/,  Shaw  n,  M'Combe,   S  Bay,  S8S ;  l^ue  v. 

and  as  having  an  injorions  tendency  m  Plnmley,  36  Me.  46G ;  Hiller  b.  English, 

respect  to  fiiwc  n];A(i.  4  Strobh.  486;   Davis  v.  Fish,  I  Greene, 

|m)  Gregot?!'.  King.  58  111.  109;  Mer-  la.    406.      And    in     Story    ».  Elliott,  8 

chants',  &c.  Co.  c.  Goodrich.  75  111.  954,  Cowen,  S7,   it  was  Md,  that  an  award 

Wageis  npon  the  result  of  an  election  made  and  pablished  on  Sanday  waa  void, 

have  always  been  considered  as  void,  on  an  award  being  a  judicial  act.     But  sea 

both  tides  of  the  Allaatic,  as  being  con-  Sargent  c.  Butts,  21  Vt.  99.    But  as  to 

tiary    to    sound  policy,   and  tending  to  the  makiae  of  contracts,  and  all   other 

jmrair  the  puritv  of  elections.      Ball  r.  acts  not  of  a  judicial  nature,  the  com- 

Gilbert,  12  Met.' 997;  Allen  v.  H earn,  I  moo   law   made  no   distinction    between 

T.  R.  56;  M'Allister  i.  Hoffman,  IB  S.&  Snuday   and    anv  other    day.      Rca     v. 

R.  147 ;  Smyth  i>.  M'Manters,  i  Browne,  Brotherton,  Str^   TU2  ;   Mackally's  case, 

Pa.  182;   Dunn  t>.  Riker,  4  Johns.  426;  9  Ren.  66  b,  Cro.  Jac.  280;  Waite  d.  The 

LaDsing  r.  Lansing,  S  Johns.  454 ;  Vischer  Hundred  of  Stoke,  Cjo.  Jac.  496 ;  Drur; 

D.  Yates,  11  Johns.  ^3;  Yates  i:  Foot,  12  e.   Defontaine,    1   Taiuit.   181;   Story  n. 

Johns.    1;    Host   v.  Gott,  9   Cowen,    169;  Elliot,  8  Cowen,  27;  Kepner  r.  Keefer,6 

Stoddard  c.  Martin.  1  R.  I.  1  ;    DenoiBton  Watts,    231 ;  Johnson    r.    Day,    17    Piclt. 

V.  Cook,  12  Johns.  376 ;  Brush  d.  Keeter,  106  ;  Bloom  r.  Richards,  a  Ohio  St.  3B7. 

5  Wend.  250;  Ltoyd  i:  Leisenring,  7  (o)  The  first  statute  on  the  subject  in 
Watts,  295 ;  Wagonseller  u.  Snyder,  7  EnRland  was  27  H.  VI.  c.  5.  This  was 
Watts,  34-1 ;  Wroth  v.  Johnson,  4  Harris  followed  by  1  Jac  J.  c  32,  G  38 ;  I  Cai.  L 

6  McH.  284 ;  Laval  r.  Myen.  1  Bailey,  c  1 ;  3  Car.  L  e.  1  ;  29  Car.  II.  c.  7. 
48S;  David  c.  Ransom,  1  Greene,  383;  See  Banks  d.  Werts,  13  Indiana,  203 
Davis  D.  Holbrook,  1  La.  An.  1 76 ;  Tarlton  and  Amer.  Law  Mag.  May,  IBSO,  p.  4SS, 
B.   Baker,   IB  Vt.   9;  Commonwealth  r-  for  valuable  nmarka  on  the  Sunday  lam. 

VOL.  n.  56  881 
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geDerally  copied  in  this  country.  His  statute  enacts  that  do  per- 
eon  shall  do  any  worldly  labor,  &&,  upon  the  Lord's  day, "of  fAWr 
ordinary  callings."  Hence  any  man  may  do  anything,  buy,  or 
sell,  or  work  in  any  way,  on  any  part  of  Sunday,  if  not  in  his 
ordinary  calling,  without  prohibition  from  thia  statute.  Some 
nice  distinctions  have  been  made  under  this  clause.  (j>)    Id  this 


adToniaK  to  the  Isngnsge  of  ths  statnte, 
■aid  :  '  rhe  iDterpuaiCion  of  the  word 
'  boaiiieBB  '  betweea  the  words  '  Ubor  and 
work'  might  jostifj  s  qnestioo,  whether 
it  Included  erery  descriptioa  of  the 
biuiiieM  of  a  mui'i  urdmur  calliug,  oi 
whetlier  it  was  not  cuuliDed  to  Bach  ai 
was  mannal  and  calculated  to  meet  the 


(p)  The  languBf^  of  the  itfttnte  of  19 
Car.  IL  c.  T,  g  1.  >■■  'tiaX  do  trodea- 
miui,  artiflcet,  workman,  laborer,  or 
other  pentoD  whatsoever,  ihall  do  or  ex- 
ercise any  worldly  labor,  bosinen.  or 
work  of  their  ordinarv  calling*,  upon  the 
Lord's  da;r.  or  any  paut  thereof  (works  of 
mceasitj  and  chantjr  only  excepted) ; " 
and  "that  uo  person  or  peraons  whaMo- 
eror  shall  publicly  cry,  show  forth,  or 
expose  to  sale,  any  wares,  merchandises, 
fruit,  herbs,  goods,  or  chattels  whatsoerer. 
npoD  the  Lord's  day  or  any  part  thereof." 
The  Qrst  important  case  in  EnKland, 
pntting  a '  constroction  npon  the^e  pro- 
visions, wM  Ilrurv  c.  I>efontaine,  1 
Tannt.  131.  It  was  there  determined, 
that  a  sale  of  goods  made  un  Sunday, 
which  ii*  not  made  in  the  ordinary  catl- 
ioK  of  the  vendor,  or  his  agent,  is  not 
Toid  by  the  staL  39  Car.  II.  c.  T,  so  as  to 
disable  the  vendor  from  recovering  the 
price.  And  Mantfieid.  C.  J.,  said :  "  We 
cannot  discover  that  the  law  has  gone  so 
far  as  to  say  that  every  contract  maile 
OD  a  Sundaif  shall  be  void,  although, 
nnder  theee  penal  stalates,  if  any  man 
in  the  exercise  of  hie  ordiuary  calling 
should  make  a  contract  on  .IfunffajF,  that 
contract  woald  be  void."  The  next  CMe 
was  DIoxsome  c  Williams,  3  B.  &  C.  SSS, 
which  was  an  action  for  a  bi«ach  at 
warranty  on  the  sale  of  a  horse,  the  sale 
having  been  made  on  ShhcIiih.  There, 
Aiy/'y,  J.,satd^  "In  Drury  D.  Defontaine, 
tt  was  held,  that  the  vendor  of  a  hors^ 
who  made  a  contract  uf  sale  on  a  Sun- 
day, but  not  in  the  exercise  of  his  ordi- 
nary calling,  might  recover  the  price. 
I  entirely  roncDr  in  that  decisioti,  bnt  I 
entertain  some  doubts  whether  the  stat- 
Dte  applies  at  all  to  a  barzain  of  this 
description.  I  incline  to  think  that  it 
applies  to  mannol  labor  and  other  work 
visibly  laborious,  and  the  keeping  of 
open  shops.  Bnt  I  do  not  mean  to  pro- 
nounce any  jBcision  upon  that  point." 
The  case  Anally  weut  off  on  other 
gronnds.  Tlie  next  important  case  was 
Pennell  s.  Riiller,  5  B.  it  H.  406.  It  was 
there  held,  that  a  horse-dealer  cannot 
maintain  an  action  upon  a  contract  for 
the  sale  and  warranty  of  a  horse  msde 
by  him  npon  a  Sanda  i.  Baiflni.  J.,  in 
delivering  the  opinion  of  the  court,  after 


exclosively  for  promoting  public  decency, 

and  not  fo '-" ' -  ■- ' 

and   thougl 

this  point  i  .  ..._,_ 

am  satisfled,  upon  further  consideraiiotL 
that  it  would  lie  a  narrow  coostroction  of 
the  act,  Bod  a  cunstmctitm  contrary  to  ila 
spirit,  to  give  it  snch  a  restrtctiou.  IjAat 
MiUic 


v  species  uf  labor. 


The  same  may  be  said  of  biuinea 
work.  Each  may  be  public  and  meet  tae 
public  eye;  each  mar  be  private  and  con- 
cealed. There  is  nothing,  therefore,  in  the 
position  of  the  word  'business'  between 
those  of  '  labor  and  work,'  i  ~ 
jadgment 
anything  b 

It  seems  to  ni  .._._, 
business,  or  work,  whet)ier  pnblic  or  pri- 
vate, in  the  ordinary  calling  of  a  trade*- 
man,  artificer,  workman.  Ishorer.  or  other 
penKin.  is  within  the  prohibition  of  this 
statnte."  In  Smith  v.  Soarrow,  4  Bing. 
B4,  Pnrkt,  J,,  disapproved  of  the  decision 
of  Drnrv  a,  Defontaine,  and  said :  "  1 
think  the  construction  put  upon  the 
statute,  in  that  case,  too  narrow,  llie 
expression  'am/  trnrldli/  labor 'moaat  be 
confined  to  a  man's  ordiaarif  calling,  b«t 
applies  to  any  business  he  mar  carry  on, 
whether  in  his  onlinary  cnliin'g  or  not." 
nut  no  snch  opinion  was  exprCHsed  by  any 
other  memlier  of  the  court,  and  this  con- 
stmi'tion  was  enlirelv  rpjecied  hv  the  Court 
of  King's  Bench,  in  Hex  r.  'I'he  InbaU- 
tanu  of  Wbitnash.  7  B  &  C.  596.  wbere 
it  was  held,  that  the  stainie  only  prohibits 
labor,  bnsinen,  or  work  done  in'the  conrse 
of  a  man's  ordinary  calling;  and  therefore 
that  a  contract  of  hiring,  made  on  a  S«s- 
daji  between  a  farmer  and  a  laborer,  for 
a  ye«r,  was  valid.     And  see,  to  the  same 
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the  driven  of  Mue-couhes  an  ioduded. 
But  whftre  reuenl  words  follow  particnlar 
ODM,  the  rue  is  to  cunitrDe  thetn  as  appli- 
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country  Sunday  laws,  •  or  "  laws  for  the  better  obaervance    •  758 
of  the  Lord's  day,"  as  they  were  generally  called,  wefe 
passed  in  most  of  the  colonies,  and  *are  now  in  force  *759 
in   most  of  the  States ;  but  the  prevailing  distinction  is 
between  "  works  of  necessity  and  mercy,"  or  "  necessity  and  char- 
ity," which  are  permitted,  and  all  others  which  are  prohibited.  (;) 

effect,  8carfe  e.  Morgao,  i  M.  &  W.  !70;  boiinen  Hi 

Woltoii  II.  GaviD,  16  Q.  B.48;  Bogbit  "    " 

Levi,  1  Cronip.  &  J.  ISO.    There  hu  b 

■ome  qaestion  as  to  what  perioni  are  em-  work  of  necenitv  or  charitv.'-     unaer  aii 

braced  in  the  above  proviaioiu,  under  the  the  above  itBtate*,.it  is  now  quite  well 

words,   "  tisdesman,    artiftcer,  workman,  settled,  that  all  cuatracts  of  every  descrip- 

laborer,  or  other  person  whalooever."    In  tioD.  entered  into  on  Sunday,  and  not  with- 

SandimaD  r.  Breach,  7  B.  £  C.  E>6,  it  was  in  tbe  exceptiona,  are  aulawful  and  void. 

Ud,  that  drivers  and  proprieton  of  stage-  Thos,  in  Towle  r.  Larraliee.  26  Me.  464, 

eoachee  were  oot  included  ;  and  therefore,  it  was  held,  that  a  proniissory  note,  made 

that  a  contract  to  cur;  a  puaenKer  on  a  on  the  Lord's  day,  and  given  and  received 

■tagfr^oach  on  Suadag  wM  valid.     Lord  as  the  consideration  fur  articles  pDrchased 

TtoUrdtn  said;  "It  was  contended,  that  on  that  day,  is  void.    And  in  Hilton  c. 

under  the  words 'other  person  or  persons'  Hoa^htoa,  35  Me.  143,  it  is  said  to  be  a 

'     ue-coB(!hes  are  included,  violation  of  the  statute  lo  sign  and  deliver 

-F J.  1-11 — .:__!..  ^  promiasory  note  on  the  Lord's  day  ;  and 

..    .,                                                      ^,.  anotesosi^ed  and  delivered  is  therefore 

cable  to  persons  e/ux'f IN  pcmri't."   And  see,  of  no  validity.    And  see  NMon  v.  Dina- 

to  the  same  efEect,  Rex  c.  Inhabitants  of  more,  34  Me,  391 ;  State  v.  Snbeer,33  Me. 

Whituash,  T  B.  &  C.  596.    In  Peate  r.  539.     In  Allen  v.  Deniing,  14  N.  H.  133, 

]>icken,  I  Cromp.  M.  &  R.  43!,  the  court  it  was  htld.  that  the  execution  and  deliv- 

were  inclined  to  bold,  that  an   atlorner  ery  of  a  promisHory  note  on  Sunday  is 

was  not  a  person  included  within  tbe  above  "bnsinese    of  apervon's  "  secular  calling," 

words,  bnt  the  point  was  not  decideil,  and  u  such  is  prohibited  by  the  statute; 

[q)  In  MassachusettK,Mnine,and  Mich-  and  the  note  is  void.    The  same  rule  is 

igan,  the  words  of  the  statute  are,  that  well  established  in  Vermont.    See  Lyon 

'"no  person  shall  do  any  manner  of  labor,  c.  Strung,  6  Vt.  31B  ;  Lovejoy  v.  Whipple, 

bnsineiH,  or  work,  except  only  works  of  18  Vt.  379;  Adams  t.  Gay,  19  Vt.  35B. 

necessity  and  charity,  on  the  Lord's  day."  In  Patlee  v.  Greely,  13  Met.  !64,  it  waa 

In  New  Hampshire,  "  No  person  shall  do  htld,  that  an  action  could  not  be  main- 

•ny  labor,  business,  or  work,  of  his  seen-  tained  on  a  bond  which  was  executed, 

lar  calling,  worka  of  necessity  and  mercy  neither  from  necessity  nor  charity,  on  the 

only  excepted,  on   the  Lords  day."    In  Lord's  day.  And  ^'Aiiin,C,  J..Baid:  "The 

Vermont, "  No  person  shall  exerose  any  statement  of  facts  admits  that  there  is 

aecolar  labor,   business,  or  employment,  nothing  to  show  that  the  execution  of  this 

except  snch  only  as  works  of  necessity  bond  was  a  work  of  neceeaity  or  charity. 

and    charity,  on    the   Lord's   day."      In  Was  iu  execnlion 'any  manner  of  labor, 

Connecticut,   "  No  person  shdll   do   any  business,  or  work,'  within  the  meaning  of 

•ocular  business,  work,  or  labor,  works  of  the  statute  ?   Certainly  it  was.   The  legis- 

necessity  and  mercy  excepted,  nor  keep  lature  intended  to  prohibit  secular  busi- 

open  any  shop,  warehutise,  or  workhouse,  ness  on  the  Lord's  day,  and  did  not  con- 

nor  expose  to  sale  any  goods,  wares,  or  fine  the  prohiliition  to  manual  labor,  but 

merchandise,   or  any  other  property  on  extended  it  to  tbe  tnakinit  of   bargains, 

the  Lord's  dav."    In  Pennsylvania,  "  No  and  all  kinds  of  trafficking.''    The  case  of 

person  shall  Jo  or  perform  any  worldly  Geer  r.  Patnani,  10  Maas.  SIS,  was,  tor  a 

employment   or  hnsinees  whatsoever  on  long  time,  supposed  to  have  established  a 

tbe  I,ord'«  day,  commonly  called  Sunday,  different  rule  in  Massachusetts.     Bnt  it 

works  of  neeeesity  and  cliarity  only  ex-  may  now  be  considered  as  overruled,  so 

cepted."    In  Alabama,  "No  worldly  bosi-  far  as  it  is  inconsistent  with  Pattee  v. 

nesa  or  employment,  ordinary  or  servile  Greely,  tvpra.    The  same  rule  has  been 

work,  works  of  necewity  or  charity  ex-  established  in  Connecticut  from  an  early 

e«pt«d,  shall  be  done,  performed,  or  prac-  day.     Wight  v.  Geer,  I  Root,  474 ;  North. 

tiseil,  by  aov  person  or  persons,  on  tbe  mpc.  Foot,  14  Wend.34B,     And  in  Penn- 

flrst  dav  of 'the  tveek,  commonly  called  sylvania,  Morgan  r.  Richsnis,  1  Browne, 

bnnday.'"     In   Kentucky,  "No  work  or  Pa.  171;  Kepuer  r.  Keefer,6  Watte,  S3I  i 
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*760       *  There  are  bat  few  reported  cases  which  illoBtrate  this 


Fox  V.  MeiLBcli.  3  WsttB  &  8,  444 ;  Com-  volvittg  a  Tiolation  of  both  the  ibors  pro- 
monirealth  d.  Kendig,  3  P».  448 ;  Bemll  Tiniouit.  The  jadgmeot  in  this  caae  waa 
r.  Smith,  a  HileB,  403 ;  Johnitoa  v.  llie  affirmed  by  the  Court  of  Appealn,  34  N.  Y. 
CommuDwealth,  33  Pa.  103.  Tbe  Mune  (ID  Smith)  3U,  in  an  elaborate  opinion, 
nile  is  established  in  Alabama.  U'Dunnell  all  the  juHgas  wDcnrFing.  Bat  cootncts 
V.  Sweeney.  5  Ala.  467 ;  Sliipper  v.  KaM-  which  are  not  liable  tu  eithet  of  theso 
wood,  9  Ata.  I9S;  Dudaon  b.  Harria,  10  objectionB,  ma;  be  madeon  Sondajas  well 
Ala.  566;  Bntler  v.  Lee,  II  Ata.  BBS;  as  any  other  day.  Thai,  in  Buynton  b. 
Baltmarih  d.  I'uthill.  13  Ala.  390 ;  Ralnej  l^ee.  13  Wend.  4SS,  it  waa  held,  that  the 
B.  Capps,  is  Ala  288.  And,  it  reemB.  in  prohibition  againat  txpotmg  to  leJt,  on 
Michigan.  Adams  e.  Hamell,  i  Dung.  Sandaj,  anj  gooda,  chattels,  Sx.,  extrada 
73.  Jd  KentDcky,  the  rale  is  lea  certain,  onlv  to  the  public  expatart  of  eoMmodilira 
In  Ray  B.  Catleti.  I!  It.  Mod.  MS,  Mar-  (o  (ni«,  in  Che  streets  or  stores,  shopB,wBie- 
ihall,  J.,  said  :  "  We  are  not  prepared  to  booses,  or  market.places,  sod  has  no  ref- 
decide  that  the  mere  eieculion  sad  deliv-  erence  la  mtrt  prieate  conlra<-tM,  made 
ery  of  a  note,  or  its  mere  aCL-eptance  on  without  violatiag,  or  teuding  to  prodnce  a 
Snaday.  is  l^raring  in  any  trade  or  rail-  violatioa,  of  the  public  order  and  solem- 
ing  I  unlena  it  be  a  part  of  some  other  nity  of  Che  day;  and,  therefore,  that  a 
transaction  done  also  on  Sunday,  which  private  transfer  of  personal  propertr  made 
may  be  regarded  as  labor  in  some  trade  on  Sunday  was  valid.  In  Uhio,  the  atat- 
or  calling.  And  if  the  mare  execution  ate  provides,  "that  if  any  person  shall  be 
and  delivery  of  a  note  coahl  be  deemed  found,  on  the  Brst  day  of  the  week,  corn- 
inch  labor,  we  sre  satisfled  that  its  mete  manly  called  Sunday,  at  runmoit  labor, 
acceptance  conld  oot,  and  the  person  ac-  worlu  of  necessity  and  charity  only  ex- 
cepting it  would  not  be  involved  in  aoy  cepted.  he  shall  be  fined  in  a  sam  not 
consequence  of  a  breach  of  the  law  by  the  exceeding  five  dollars,  nor  less  than  one 
other,  nnlesa  he  knew  that  the  note  had  dollar,"  la  Che  case  of  the  City  of  Cin- 
been  made  as  well  as  delivered  on  Sun-  cinnati  v.  Kice,  IS  Uhio,  295,  it  iru  hrld, 
day."  But  in  Slade  b.  Arnold,  14  B.  that  the  prohibition  of  "  common  labor" 
Mon.  387,  it  was  ketd,  that  all  contracts,  in  the  above  staCnCe,  embraces  the  buiii- 
having  for  iheir  coosideratioD,  or  any  part  nees  of  "trading,  bartering,  selling,  or 
of  it,  the  performance  of  any  work  or  buying  any  goods.  wares,or  merchnndiae." 
labor  on  Sunday,  were  void.  And  in  Mnr-  In  Bloom  p.  Richanls.  S  Ohio  He.  387, 
phy  v.  Sitnpwju.  14  B.  Mon.  419,  it  was  orermling  Sellers  c  Dugan,  18  Ohio.  489, 
Ml/,  thaC  an  exchange  of  horses  on  Suu-  iC  was  held,  chat  a  contract  entered  into 
day  was  a  violation  of  the  statute,  and  on  Sunday,  for  the  sale  of  land,  was  valid, 
void.  In  I'ew  York,  the  statute  provides.  Bat  the  court  said  :  "  It  is  not  to  be  an- 
that  there  "  shall  not  be  any  servile  labor-  derstood  thaC,  because  a  Sunday  contnwt 
log  or  working  on  the  flnit  day  of  the  may  he  valid,  therefore  business  may  be 
week,  called  Sunday,  excepting  works  of  tmosacted  opon  that  as  npon  other  davs; 
necessity  or  charity;"  and  'no  person  as.  for  instance,  that  a  merchant  may  law- 
iball  ex|]Ose  to  sale  any  wares,  merchan-  fnllv  keep  open  store  for  the  disposition 
dise,  fruit,  herbs,  goods,  or  chattt^la.  on  of  his  goods  on  the  Sabbath.  To  wait 
Sunday, exceptmeacs,milk.and  fish,  which  upon  his  customers,  aad  receii-e  and  sell 
may  be  sold  at  any  time  before  nine  of  the  his  wares,  is  the  common  labor  ota  mei^ 
clock  in  tbe  momiDg."  Under  these  pro-  chant;  and  there  is  a  broad  distinction 
visions,  It  is  held,  Best,  that  any  contract  between  pursuing  this  avocation,  and  the 
which  has  for  its  coneiderntion  the  doing  case  of  a  siiiKle  sale  out  of  the  ordinary 
of  ordinary  work  or  labor  on  Sunday,  is  course  of  business."  And  see  Swisher  B. 
void  :  secoad,  that  any  contract  which  in-  Willian»,  Wright,  754.  In  ladiaua.  how. 
Tolvea  the  exposing  to  sale  of  any  wares,  ever,  where  the  statute  is  precisely  like 
Ac.,  on  Sunday  is  void.  Thus,  in  Watts  that  In  Ohio,  it  is  held,  that  nil  coDCrauCs 
B.  Van  Ness,  1  Hill,  76,  it  was  lield,  that  a  made  on  Sunday  are  void.  Link  c.  Clem- 
contract  to  perform  labor  on  Snnday  as  mens,  7  Blackf.  479 ;  Reynolds  b.  Steven- 
an  attorney's  clerk,  was  void,  and  no  com-  son.4  Ind.  619.  See  also  fope  o.  Linn, 
pensation  could  be  recovered.  And  see  50  He.  B3,  as  to  note  made  on  Snnday, 
Palmer  b.  The  City  of  New  York,  3  Sandf.  Miller  b.  Lynch,  88  Miss.  341.  Moore  ». 
SIS.  So,  in  Smith  i:  Wilcox,  19  Barb.  Mnrdock,  36  Cal.  514,  ko/di,  that  the  law 
SSI,  it  was  htld,  that  a  contract  Co  publish  of  that  State  if  oea  not  make  a  sale  on  Snn- 
an  advertisement  in  a  newspaper  issned  day  void.  Contra,  nke  d.  King,  16  Iowa, 
on  Stmday,  waa  unlawful  uid  void  aa  in-  4S ;  Finley  v.  Qni^  9  Minn.  194. 
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dietinctiOD ;  (r)  *  bnt  aome  have  occurred  Id  practice,  from 
which  we  *  ahould  infer  some  change  of  sentiment  on  this  *  761 
subject.  Formerly  there  were  many  instances  of  persons  pun- 
ished for  baking  provisions,  or  slaughtering  animals,  even  in  hot 
weather,  on  Sunday  ;  but  we  have  heard  of  nothing  of  the  kind  of  late. 
Another  question  has  been  before  the  courts,  and  though  not 
reported,  we  should  think  it  admitted  of  a  definite  answer.  Are 
there  certain  things,  of  themselves,  works  of  necessity  or  mercy  7 
We  should  say,  few  or  none ;  funerals  would  be,  or  baptisms,  or 
other  religious  services  as  appropriate  to  the  day.  But  making  a 
will,  for  example,  would  be  so,  only  when  the  particular  circum- 
stances of  the  case  made  it  so.  (s)  And  some  question  has  arisen, 
whether  the  celebration  of  marriage  on  Sunday  be  a  violation  of 

(r)  In  FlafFg  v.  Millbnry,  4  Cuifa.  US,  Snndsf ,  b;  ■  m>d,  to    Tisit  hii  father, 

it  wM  htid  to  De  a  work  of  neceraity  and  creates  a  le|^  contiact."  there  heinf;  do 

charitj'  to  repair  a  detect  in  a  highway,  eiidence  to  show  that  the  jouraey  waa  a 

which  endauKera  the  pablic  aalety.    And  trip  or  excnrBion    of    pleaimre.    Bnt  is 

Wilde,J.,»ai(l:  >■  B7  the  word '  necewity '  JoWton  d.  The  Commonwealth,  22  Pa. 

in  the  exception,  we  are  not  to  QDilerMaDd  lOS,  it  was  held,  that  driviog  an  omni- 

a  phvaical  and  ah«olute  neceaiity;  bat  a  bni,  aa  a  pablic  conreyance.   daily,   and 

moral  fttaeoa  and  propriety  of  the  work  every  day,  ii  worldl/ employment,  and  not 

and  labor  done,  nnder  the  circumiitancea  a  work  of  charity  or  neceuity,  within  the 

of  any  partiralar  case,  may  well  be  deemed  meaning  of  the  act  of  1 794,  and  therefore 

necessity  within  the  staCate ;  and  ao  it  waa  not  lawful  on  Saoday.    And  in  PhilUpa 

decided,  in  the  constnictiou  of  a  similar  r.  Innes,  4  Clark  &  F.  234,  it  was  Atld  bj 

OKception,  in  the  prohibition  againiit  trar-  the  Hoose  of  Lords,  in  England,  that  an 

•lliog  on  the  Lord's  dai.  in  the  statute  of  apprentice  to  a  barber  conld  not  be  law- 

ITBl,  c.  9S,  9  2.     Commonwealth c  Knux,  fnllv  re<|iiired  to  attend  his  mantel's  shop 

G  Masi.  7fl  ;  Peacce  a.  Atwood,  13  Maas.  on  SnndayB  for  the  purpose  of  abariDg  the 

354.    Now,  when  a  defect  in  the  highway  cnstomen,  that  not  being  work  of  necea- 

ia  discovered  on  the  Lord's  day,  which  sity  or  mercy  or  charity.    Lord  CollenJian 

tnay  endaoKer  the  limbs  and  the  liTes  of  said  :  '  This  work  ia  not  a  work  of  necea- 

traTellen,  >t  is  not  only   morally  fit  and  sity,  nor  is  it  a  work  of  mercy ;  it  !s  one 

proper  that  it  shonid  be  immediately  re-  of  mere  convenience."    In  Ulary  d.  The 

paired,  bat  it  is  Che  impemtiTe  dut^irfthe  Washin^on,  Crabbe,  S04,  it  was  htld.tbat 

town  which  is  bound  to  keep  the  highway  a  seaman  was  bound  to  work  on  Sanday, 

in  repair,  to  canse  it  so  to  be  done,  or  to  the  nature  of  the  serrice  reqairing  it. 

adopt  means  to  gnard  against  the  danger,  (i)  Iltid,  not  to  violate  the  law  in  Bbn- 

nntil  it  can  be  done  ;  and  work  and  labor  nett  v.  Brooks,  9  AUeu.  I  IS  ;  Beitenmon's 

for  this  parpose  is  no  violation  of  the  law  Appeal,  SS  Pa.  183.     It  was  held  in  Maine, 

or  of  retiKious  datj."    In  Hooper  u.  Ed-  that  a  contract  for  the  hire  of  a  horse  and 

wards.  IB  Ala.  280.  it  was  held,  that  if  the  carriage  on  Snudar.  was  not  made  legal  by 

exigency  of  a  case  be  snch  as  to  render  it  proof  that  it  was  for  the  purpose  of  carry- 

necesHary  that  a.  creditor,  in  order  to  Mve  ing  home  one  who  had  attended  a  religiona 

hia  debt,  or  procnre  indemnity  acainst  meeting.    Tillock  v.  Webb,  56  Me.   100. 

liability,  should  contract  with  his  debtor  And  in  Indiana,  the  delivery  of  flour  on  a 

on  Sunday,  such  contract  is  not  void,  bnt  steamboat  on  Sunday,  to  avoid  delay  from 

comes  within  the  saving  of  the  statute;  thecloBingof  navigation,  was  illegal   PMe 

and  it  is  the  province  of  the  jury  to  deter-  p.  Wright,  30  I nd.  476.    Sea  ante,  aote(p). 

miue  whether,  under  all  the  proof,  it  waa  See  also  Butcher  b.  Fitchbnrg  K.  K.  Co. 

instifledby  theueceuityofthecase.       In  ISIMaas.lSfl;  Stone  n.  Graves.  US  Maaa. 

Logan   V.   Mathevra,  e    Pa.   417,  it  was  353;  Mneller's  Case,  76  Ind.  310;  Ungar- 

held,  that  "the   hire  of  a  carriage  on  a  icht's  Case,  llBInd.  379. 

»  Snhacriptions  on  Sunday,  taken  for  the  support  otpnblic  worship  or  for  the  erection 
of  a  church,  may  be  sustained  as  a  work  of  charity.  Allen  n.  Dnffle,  43  Mich.  1 ;  Dale 
o.  Kna^,  »e  Pa.  389 
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law.  It  is  the  rule  in  this  countiy,  that  marriage  is  a  civil  con- 
tract But  it  is  generally  believed  that  it  may  be  lawfully  entered 
into  on  Saoday ;  either  because  the  frequency  of  the  thing  has  in 
some  measure  protected  it  by  a  usage,  and  the  consequences  of  aa 
opposite  view  would  be  disastrous,  or  because  the  contract  of  mar- 
riage is  in  the  nature  of  a  continuing  contract,  and  may  be  r^;arded 
as  made  every  Bucceediog  day  as  long  as  the  parties  cohabit  Bnt, 
regarded  as  a  question  of  strict  law,  it  might  be  found  not  withont 
its  difficulties,  (t) 

*  762  *  It  seems  now  to  be  conceded,  that  a  contract  which  is 

made  in  violation  of  the  express  provisions  of  the  I^ord's 
day  acts,  is  void,  like  any  other  illegal  and  prohibited  contract  («)  * 
For  many  years  the  rule  prevailed  in  Massachusetts,  that  while  the 
acting  party,  as  the  maker  of  a  promissory  note  for  example,  was 
liable  to  punishment,  .the  note  itself  was  valid.  A  recent  decision, 
however,  has  put  the  law  in  that  State  in  harmony  with  the  gen- 
erally prevailing  view.  («)  Where  a  schedule  of  property  was  to 
be  annexed  to  an  assignment,  for  the  benefit  of  creditors,  by  the 
terms  of  the  assignment,  and  was  so  annexed  on  Sunday,  it  was  held 
in  Massachusetts  valid  as  against  a  subsequent  attaching  cred- 
itor, (w)  It  may  be  doubted  whether  such  would  be  the  doctrine 
of  this  court,  since  the  case  above  referred  to  of  Pattee  v.  Greely. 
In  Michigan,  a  note  made  on  Sunday,  but  falsely  dated  on  Monday 
to  avoid  the  defence  of  illegality,  was  held  valid  ia  the  hands  of 
an  innocent  bolder  for  value,  (vw) ' 

A  deed  made  on  Sunday  is  void ;  but  as  it  takes  efTect  from 
delivery,  although  it  be  signed  and  acknowledged  on  Sunday,  if 

{()  /nnQtuiKwere'8EaUt«,I4PB.4l7,  cmaitrj,  expremlj  dcelsre  that  contncta 
itwuBdrniCtad,that  amairUgecelflbntted  mide  un  Saadtrahalt  b«Toid.  Bnt  the 
on  Sunday  wa«  valid,  bat  upon  the  qusB-  principle  U  well  nettled,  and  of  general 
tion,  whether  a  marriage  Bettleraent,  exe-  application,  that  all  cuntncts  made  in  no- 
cnted  at  Che  lame  time,  wan  valid,  the  cuurt  latioa  of  a  atatuM  are  void.  Lyon  v.  Arm- 
were  equally  divide<l  and  gave  no  opinion.  Btronf?.  6  Vc.  S19,  Rubeson  r.  Preach,  II 
Id  Commonwealth  c.  Negbit.  34  Pa  398,  Met.  iA ;  Gregg  n.  Wvman.  *  Casta.  32S , 
the  court  declared  it  to  be  no  violation  of  Hazard  i>.  Day,  14  Allen.  487. 
the  Sunday  statute  for  a  wrvaut  to  drive  (r|  Pattee  r.  Oreely,  13  Met.  384.  And 
bis  master's  family  to  church  on  that  day.  see  (aDra,  note  {a). 

(u}   It  ii  to  he  observed,  that  neither         (id|  Clapp  ».  Smith.  16  Pirk.  !4T. 
the   Knglisb   statute,  uor   those  of    this         (loic)  Vinton  ».  Peck,  14  Mich.  SBT. 

'  A  note  made  on  Snndav  is  not  void  at  common  law,  and  a  note  made  in  a  forrign 
State  on  Sunday  will  not  beheld  invalid,  withunt  proof  of  a  law  in  that  State  [orbidding 
ft.    O'Koarkec,  O'ltunrke,  43  Mich.  S8.  — K. 

'  So  any  written  coiitraj.'t  made  on  Sunday,  but  dated  a  secular  daj.  will  be  enformd 
in  the  hands  of  a  bond  Jide  transferee  without  notice.  Johns  e.  Bailey,  4.t  la.  £4)  So 
n  bond  eiigned  o[i  Sunday,  but  without  tlie  knowledge  of  the  obligee,  aiid  framed,  dated, 
siTred,  and  Tiled  as  of  a  secular  day,  and  made  to  take  effect  on  a  seculai  day,  iavalidi 
HM  V.  Parker,  37  Mich.  SM.  —  K. 
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delivered  on  Monday,  it  has  been  held  good,  {wx)   One  proGuring  aa 
indorsement  to  himself  on  Sunday  cannot  sue  on  the  note,  (wy) 

If  one  is  requested  to  render  a  service  by  a  letter  written  and 
delivered  on  Sunday,  and  afterwards  renders  it,  it  is  held  tha^  he 
can  recover  tberefur,  if  he  did  not  accept  the  offer  and  so  enter 
into  the  contract  on  Sunday,  (wt)  ^  It  is  also  held  that  a  part- 
payment  made  and  received  on  Sunday  will  not  take  a  debt  out  of 
the  statute  of  limitations,  (wa) 

An  agreement  of  sale  made  on  Sunday,  the  articles  to  be  weighed 
and  delivered  on  Monday,  being  carried  into  effect,  the  seller  can- 
not recover  on  the  contract,  for  that  is  void,  but  may  on  a  quantum 
valebant,  (wb)  A  note  dated  on  Sunday,  and  then  to  take  effect, 
is  not  a  violation  of  the  Sunday  law  if  it  were  made  and  given  on  a 
previous  day.  (we) 

A  more  difficult  question  has  arisen,  which  cannot  be  positively 
answered  on  authority.  It  may  be  stated  thus :  If  A  makes  a 
bargain  with  B,  prohibited  by  the  Sunday  law,  and  therefore  void, 
and  B,  by  means  which  this  bargain  gives  him,  and  by  an  abuse  of 
the  bargain  on  his  part,  commits  a  wrong  against  A,  is  A  barred 
by  his  illegal  conduct  from  getting  redress  for  the  wrong  T  Thus, 
if  A  lets  a  horse  to  B  on  Sunday,  to  go  from  C  to  D,  and  nowhere 
else,  it  is  certain  that  A  cannot  recover  for  the  hire  of  the  horse. 
But  if  B  drives  him  from  D  to  £,  and  by  hard  driving,  a  part  of 
which  is  on  this  added  route,  B  kills  the  horse,  can  A  now  recover  1 
The  Supreme  Court  of  Massachusetts  held  that  A  cannot  recover, 
even  in  trover,  partly,  because  the  action,  though  soundiog  in  tort, 
is  in  fact  for  damages  for  breach  of  contract,  but  mainly,  be- 
cause the  plaintiff  must  found  hia  right  of  action  upon  his  own 
wrong-doing  in  the  first  place,  and  by  that  wrong-doing  he 
enabled  the  *  defendant  to  do  his  wrong ;  (x)  but  has  since  *  763 
overruled  this  decision,  (a^)  The  Supreme  Court  of  New 
Hampshire  has  held,  that  the  property  in  the  horse  remained  in 
the  original  owner,  and  that  the  driving  of  it  to  another  place 
than  that  bargained  for  was  a  conversion,  for  which  trover  would 

(vz)  TxireK.  Wella.SSTnd.  SI>3;B«it«D-         (an)  DeDnis  v   StnrmaD,  31  Ga.  007; 

man's  Appeal,  S5  I'a.  IS3;   Flaiiagaa  d.  Clapp  p.  Hale.  113  Mau  368. 
Heyar,  41  Ala.  132.  (at)  Bradley  o.  R«a.  14  Allui,  SO. 

iiBif)  Bbdsoii  f.  Drake,  5ft  Me.  ftSS.  Ubc)  Stacy  c.  Kemp,  S9  Hub.  16S. 

(wt)  TacLermaii  v.  UinUej,  9  Allen,         (x)  Gregg  •>.  Wjman,  4  Cuah.  3S3.  So 

49$.  Smith  D.  Hnwlinn,  11  H.  1.464. 

{xz)  HiU  V.  CorcoiM,  107  Mm».  Stl. 

>  A  aUtntory  penalty  for  m 
wbsD  the  contisct  to  uammit 
Co.78Iiid.  169.  — K. 
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lie ;  (y)  and  in  New  York  it  has  been  held  that  while  the  hire 
cannot  be  recovered,  damages  for  wilful  or  negligent  injury  may- 
be, {yy)  The  question  presents  much  difficulty,  and  collateral 
deci3ions  and  strong  ai^uments  apply  on  each  side  of  it ;  but  we 
incline  to  the  view  held  in  New  Hampshire  and  New  York.' 

What  constitutes  the  "  Lord's  day,"  within  the  provisions  of  these 
statutes,  is  usually  determined  by  exact  definition  by  the  statutes 
themselves.  Sometimes  this  is  different,  for  different  purposes. 
In  Massachusetts,  no  labor,  &c.,  is  to  he  done  "between  the  mid- 
night preceding  and  sunsettiug  on  the  Lord's  day,"  but  no  civil 
process  can  he  served  between  the  midnight  preceding  and  the 
midnight  following  that  day.  (2)  Under  this  statute  it  has  been 
held,  that  a  mortgage  deed  executed,  acknowledged,  and  recorded, 
after  sunset  on  Sunday  evening,  was  not  void  as  against  an  at- 
taching creditor,  (a)  In  Connecticut,  the  Lord's  day  has  been 
defined  as  continuing  from  daybreak  to  the  elosing  of  daylight  on 
Sunday.  (6) 

In  Massachusetts  and  New  York,  and  some  other  States,  it  ia 
provided,  that  the  Sunday  laws  shall  not  apply  to  those  persons 
who  conscientiously  observe  the  seventh  day  of  the  week  as  the 
Sabbath,  if  they  do  not  disturb  others  in  their  observance  of  Sun- 
day. But  in  Pennsylvania  and  Sonth  Carolina,  there  is  no  such 
exception ;  and  it  has  been  contended,  that  the  Sunday  laws  of 
those  States  were  in  this  respect  in  violation  of  that  provisim 
in  their  constitutions  which  guarantees  freedom  of  religions  pro- 
fession and  worship  to  all  mankind.  But  this  view  has  not  been 
sustained  by  the  courts,  (c) 

(y)  WoodhaiD  o.  Hnbbafd,  S  Fo«t«r,  67.  lamplion  is  that  it  wm  made  oa  that  p«it 

(yv)  Nodiue  u    Dohertx,  46  BaFb.  59.  of  Ctae  day  in  which  it  waa  lairfal  to  do  iC 

So  MoFton  V.   Ulofiter,  4G   Me.  530.     Bnt  Hitler  o.  English.  4  Strnbh.  466.    See  abo 

■ee  FaHier  s.  Lataer,  GO  Me.  528 ;  Stenart  Hill  ».  Danham,  7  Gmv,  543. 

V.  Dsvia,  31  Ark.  518.  (o)  Tracy  d  Jenk«,'l5  Pick.  46S. 

{z)  In  NsBon  e   DinBmore,  34  Me.  391,  (i)  Fox  e.  Abel.  S  Conn.  541. 

it  WM  hdd,  that  a  coDtrarC  proved  to  hare  \c)  Commooirealth  d.  WoM,  3  S.  ft  R. 

been  made  on  the  Lord'*  day,  is  not  there-  4B :  City  CoddciI  v.  Benjamin.  9  Rtrobh. 

by  Tendered  invalid,  uuless  it  be  also  proved  508;  Specht  d.  The  Commonwealth,  6  t^ 

that  it  wai  made  before  sunset.    The  pre-  31S, 

'  Ad  action  will  not  lie  to  lecoTer  damagee  tor  frandtilent  TepreaenlationH  made  w 
indocemenc  to  a  contract  entered  into  on  Snnrlny.  Oanderson  o.  Richvdaon.  56  la  56. 
Whece  a  aperial  coatisct  is  made  to  carry  paMengera  on  Sunday,  no  damages  are 
recoverable  for  annoyance  and  vexation  of  mind  cansed  bv  a  failnre'  to  fumish  a  retnni 
train  at  the  appointed  time.  Walsh  v.  Chicago,  &c.  R.  C.o-  42  Wis.  83.  See  m1«o  Mot- 
dockD.  Boston,  &c.  R.  Co.  133  Mass.  15.  Troewerto.  Decker,  51  Wis.  46,  decided  that 
the  mere  fact  that  a  pereun  borrowing  money  on  Sunday  retains  it  and  conrerts  it  to 
his  own  use.  dues  not  raise  an  implied  promise  binding  in  law.  and  npon  which  aa 


>  Hyen  v.  Meinrath,  101   Mans.  366  .  Cransra  v. 
SOMe.83;  —    "       


Gow.  107  Han.  439 ;  Pope  a.  LIdd,  50  Me.  63  i  Tillock  ji.  Webb,  56  Me.  100 :  Fimi » 
Donahue,  35  Conn.  £16.  — K. 
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tf  a  contract  is  commenced  on  Sunday,  bat  not  completed 
•  till  a  subsequent  day,  or  if  it  merely  grew  out  of  a  traus-  •  764 
action  which  took  place  on  Sunday,  it  is  not  for  this  reason 
void,  {d)  Thus,  if  a  note  is  signed  on  Sunday,  its  validity  is  not 
impaired  if  it  be  not  delivered  on  that  day.  (e)  Whether  a  con- 
tract entered  into  on  Sunday  will  be  rendered  valid  by  a  subsequent 
recognition,  is  not  clear  upon  the  authorities.  (/  ) ' 

When  a  contract  of  sale  is  made  on  Sunday,  and  the  property 
is  delivered  to  the  vendee,  but  the  price  is  not  paid,  the  question 
will  arise  whether  the  property  so  delivered  becomes  the  property  ' 
of  the  vendee,  and  whether  he  wOl  be  allowed  to  retain  it  without 
paying  the  price.  We  are  inclined  to  think  that  both  of  these 
questions  must  be  answered  in  the  affirmative,  though  there  is 
some  conflict  in  the  authorities,  (y)' 

((f)  Stackpole  v.   Symonds,  3  Foster,  The  traiuAetloii    bsiug  illega],  the   law 

S39;  Adams  c  Guy,  19  Vt  358 ;  Gon  t>.  leavea  the   paitiet  to  Bn&er  the   CODM- 

WliitDoy,  24  Vt.  187;  Butler  v.  Lee.  II  qaence*  o(   their  illegal  sets.     The  con- 

Ala.  8S9  ;  BloxKinie  v.  Williamg,  3  B.  &  O.  tract  ia  void,  lo  far  aa  it  ii  attempted  to 

33!.    And  see  Smith  n.  Sparrow,  4  Biog.  be  made  the  (onndatiOD  of  leeal  proceed- 

M;  Uarriwiti  o.  ColCon,  31  la.  le,  ings.    The  law  will  not  ioterlere  to  auiit 

(e)  Hilton  V.  Hoti|;htoii,  35  Me.  143 ;  the  vendor  to   recover  the   price.      The 

Iioveioy  u.  Whipple,  18  Vt.  3T9;  Common-  coiit[*ct  ia  void  fur  any  mch  pnrpoae.    It 

wealtb  V.  Kendig.  S  Pa.  448  ;  Cloagh  o.  will  not  Biuuin  an  ictioii  by  the  vendee 

Davis,  9  N.  H.  !KM;  Hill  v.  Dnnham,  7  npon  any  warranty  or  f raad' in  the  «ale. 

Gray,  &43:  Kioj;  r.  Fleming,  73  III.  31.  It  is  void  in  tbat  respect.    The  principle 

(/)  See  Adams  v.   Gay,  19  Vt.  358;  showi  that  the  law  will  not  aid  the  vendor 

Allen  t>.  Demiug,  14  N.  H.  433 ;  Sbippey  to  recover  the  posieesiaD  of  thn  pn>perty, 

V.  Eastwood,  9  Ala.  198.    And  see  next  it  he  have  parted  with  iL     The  vendee 

note.  has  the  possession,  as  of  his  own  property, 

Ig)  In  Smith  v.  Bean,  IS  N.  H.  577,  by  the  assent  of  the  vendor ;  and  the  law 

Parker,  C.  J.,  referring  to  a  contract  of  leaves  the  parties  where  It  fltidB  them.    U 

•ale  made  on  Snnday.  said :  "  It  is  gener-  the  vendor  shonld  attempt  to  retake  the 

allf  said  of  such  an  illegal  contract,  that  property  wiihoat  process,  the  law.  Sading 

it  IS  void.     It  this  were  so,  and  the  con-  that  the  vendee  had  a   possession  whicS 

tract,  in  the  broad  senile  of  the  term,  were  conld  not  be  controverted,  wonld  give  a 

Toid,  DO  property  would  pass  by  it;  the  remedy  for  the  violation  of  that  posseaaioa. 

vendor  might  reclaim  the  property  at  will.  When,  then,  it  is  said  that  the  contract  is 

and,  being  his  property,  it  would  be  sub-  void,  the  langaage  is  need  with  reference 

ject  to  attachment  and  levy  by  his  credit-  to  the  qnestion.  whether  there  is  any  legal 

on,  in  the  same  manner  as  if  the  attempt  remedy  upon  it."    Bnt  in  the  well-consid- 

to  sell  had  never  been  made.    Bat  this  is  ered  case  of  Adams  e.  Gay,  19  Vt.  358,  it 

not  what  is  intended  by  such  pbianeology.  was  hild,  tliat  in  aU  cases  of  contracls 

1  The  rescission  of  a  contract  reqnirinfr  certain  formnlie  to  be  gone  through  with 
hy  the  party  making  the  same  is  as  mnch  bnsines;  ss  the  original  contracting;  and,  if 
done  on  Sunday,  is  void.  Benedict  r.  Bachelder,  S4  Mich,  4ZS.  Sayles  d.  Wellman, 
10  R.  I.  46S.  derided  that  a  sale  made  on  Sunday  misht  become  valid  by  a  snbaeqnent 
ratification,  as  by  a  part  payment  of  the  price  and  the  giving  a  note  for  the  balance. 
Van  Hoven  e.  Irish.  3  McCrary,  443.  was  to  tbe  same  eflect.  Bnt  Winfleld  v.  Uodee, 
4.^  Mich.  355,  decided  that  the  allowing  poeaesaion  o[  bones  traded  on  Snnday  to  h« 
retained  afterwards  will  not  prevent  either  party  from  reclaiming  their  own,  mJesa  a 
new  contract  has  been  made.  — K. 

'  The  buyer  of  goods  sold  on  Snnday,  who  has  asserted  and  maintained  his  title 
•calfist  the  seller  for  a  trespass  on  the 'goods,  ia  not  estopped  to  set  up  the  defence 
M  sabbatical  illemUtj  in  an  action  by  the  seller  for  the  price.  Thompson  d.  Williama, 
58  N.  H.  348.  —  It. 
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*  765       *  A  question  has  beea  made  also,  whether  the  invalidity 

of  a  contract  made  on  Sunday  can  be  set  up  against  an 
innocent  party,  as  the  innocent  indorsee  of  a  uote  made  on  Sunday. 
We  think  not ;  but  this  question  is  not  settled.  (A)'  But  it  se«ms 
that  an  official  bond,  executed  on  Sunday,  is  not  void  as  to  the 
parties  to  be  thereby  protected,  (i)  And  where  a  tort  cf^oizable 
in  admiralty  has  been  committed,  it  is  no  defence  that  the  vessel 
was  prosecuting  her  voy^e  on  Sunday,  (j) 

t.      Of  MADTTBITAIiaB   AXD  CbUIPIBTT. 

Maintenance  and  champerty  are  offences  at  common  law ;  and 
contracts  resting  upon  them  are  void.     But  those  ofTences,  if  not 

entered  ioto  npon  Randftj,  if  eitbec  puiy  SG6,  wheie  a  hoiw  was  sold  o 

hkve   dooe   anything   in    eieculiou   of    a  — ■"  -  -''-  •-•—-• — -■--  — — ■- 
coutract.  it  is  corapeCeut    tor  him,  apoa 
*  ly,  to  demand  of  the  other  party 

•I  the  thing  .deliTered,  or,  where  though  the  , 

that  it  imuracticiible,  compeniatiun  ;   and,  id  hia  poBsewion,  witbunt  objectioa  ot  d*- 

U    the   other   party  reEiue,   the   oriKinal  mand  by  the  Heller,  the  law  will  not  i^itf 

uoDtract  becomw  thereby  afSrmed,  aud  the  a  .promite  to  pay  the  atipulalcd  price,  oc 

Mune  righta  and  linbilitiee  are  induced  as  what  the  hor»  a  reaaonably  worth.     B*t 

It  the  contract  had  been  made  upon  the  the  contract  being  void,  no  property  pwed 

latter  day.    Thin  is  an  iiidispenBable  ex>  to  the  vendee,  and  he  would  be  cbargo- 

caption  to  the  funeral  role  in  regard  to  able  in  troetr  apon  proof  of  demanil  and 

illegal  coDtracta,  in  order  to  secure  parties  refusal,  or  in  assumpnt  upon  an  expreia 

from  fraud  and  overreBt;hing,  which  would  promise  to    p»,  sabseqaeully   made   i> 

otherwise    be   pnu'tised  upon  Sunday  by  consideration  of  the  retention  of  the  bone, 

those  who  know  their  contracts  are  viHd,  And  sea  Horton  c  BntBngton,  105  Mass. 

•Od  that  they  are  not  liable  cioiliUr  lat  399. 

even  frauds  practised  upon  that  day.     la        In  Scaife  i>.  Morgan.  4  M.  &  W  STOt  it 

WilJiams  V  l>anl.  S  Bing  633,  the  defend-  was  held,  that  where  a  contnKt.  the  esecn- 

ant  kept  a  heifer  which  he  had  bought  of  tion  dI  which  gave  a  lien  on  property,  was 

a  drover  on  Snodav,  aud  afterwards  made  made  and  executed  on  Soociav.  although 

a  proralse  to  pay  for.     Heid.  that  having  the  contract  was  void,  the  lien  attached. 

kept  the  beari,  he  was  liable  at  all  evenia  See  further  Sumner  w.  Jones,  21  Vt.  31T ; 

on  a  quaaluBi  neruic,  notwithataiiding  the  Bloxsome  i>.  Williams,  3    B,   &  C.   331 ; 

contract  made  aa  Sunday.    But  in  Simp-  Moore  v.  Kendall.  1  Chand.  33.    A  cob- 

SOD  o  Nicholls,  3  M.  &  W.  240.  where,  to  mon  carrier  wbo  has  received  good*  into 

a  count  for  goods  sold  and  delivered,  the  his  possession,  on  Snndav.  for  transpatt*. 

defendant  plesded  that  they  were  goods  tion.  cannot  avail  himseif  of  the  pW  of 

sold  and  delivered  to  him  by  the  plainllS.  the  illerality  of  the  transaction,  in  a  suit 

in  tbe  way  of   his  trade,  on  a  Sunday,  avainst  him  for  the  value  of  the  KjMds, 

contrary  to  the  statute  ;   and  the  plaintiff  if  destroyed  by  Bre.     Powhatan  S.  B.  Ca 

replied,  that  the  defendant,  after  the  sale  r.  Appomattox  R.  K.  Co.  24  How,  347. 
and  delivery  oE  the  guude,  kept  them  for         {h)  See  Bloxsome  p.  Wiliiama,  3  B.  4 

his  own  use,  withont  returning  or  ofFering  C  2SS  ;  Fennell  e.  Riddle,  bB.tC.  446; 

to  return  tbeni,  and  had  thereby  become  Beghie  v.  Levi,  1  Cromp.  A  J  IM;  Alta 

liable  bo  pay  so  macb  as  thev  were  reason-  v.   Deming.   U   N.  H.  133  ;  Saltmaiah  •. 

ably  worth.  Iha  court  held  that  the  replica.  Tntblll,  )3  AU.  390. 
tion  was  bad.  and  doubts  were  expressed         (i)  Cummunwealtho  Kendlg.  lPa-44lL 
whether  Williams  v.  Faul  was  correctly         ( f)  Pfalla.  K.  R.  Cu.  c.  IIaft«  da  Graca 

decided.      In   l^ibson  d.  Harris,  10  Ala.  Steamboat  Co.  23  How.  209. 

'  Cranson  u.  Goes,  107  Mass.  439,  decided  that  a  bond  .fide  holder  of  a  note,  take* 
by  him  before  matority  for  good  consideration,  and  withoot  notk«  that  it  was  made 
on  Sundav,  may  maintain  an  action  thereoa  against  the  maker.     See  also  Kbox  w. 

CUITord,  38  Wn  8S1  ;  Greatbead  w.  Walton,  40  Conn.  886;  Triebei  *.  C =-' 

Bank,  31  Ark.  i"" 
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leaa  common  in  fact,  as  it  may  be  hoped  that  they  aie,  are  certainly 
leas  frequent  in  their  afipearance  before  judicial  tribunals  than 
formerly;  and  recent  decisions  have  considerably  qualified  the 
law  in  relation  to  them.  Still,  however,  they  are  offences,  and  con- 
tracts which  rest  upon  them  are  void.  Maintenance,  in  par- 
ticular, seems  now  to  be  confined  to  the  *  intermeddling  of  *  766 
a  stranger  in  a  suit,  for  the  purpose  of  stirring  up  strife  and 
coDtinuing  litigation,  {k)  Kor  is  any  one  liable  to  this  charge  who 
gives  honest  advice  to  go  to  law,  or  advances  money  from  good 
motives  to  support  a  suit,  or  if  he  stands  towards  the  person  who 
is  the  party  to  the  suit  in  any  intimate  relation,  as  of  landlord, 
father  or  son,  or  master,  or  husband.  (/) 

Champerty  is  treated  aa  a  worse  offence :  for  by  this  a  stranger 
supplies  money  to  carry  on  a  suit,  on  condition  of  sharing  in  the 
land  or  other  property  gained  by  it  And  contracts  of  this  sort 
are  set  aside  both  at  law  and  in  equity.  And  any  agreements  to 
pay  part  of  the  sum  recovered,  whether  by  commission  or  other- 
wise, OD  consideratien  either  of  money  advanced  to  maintain  a 
suit,  or  services  rendered,  or  information  given,  or  evidence 
furnished,  come  within  the  definition  of  champerty,  (m)'    And 

Iti  See,  OD    th{«    BObject,   Master    r.  his  aerricM  under  said  power  of  actor. 

MiUer,  i  T.  K,  340 ;  Flight  d,  Leman,  4  ney,  one-half  of  what  he  ahould  recover  or 

Q.11.  863:  Bell  e.  Smith,  SB.  &C.  IBB;  receive  of  S.    B  rendered  serviccM  nnder 

Wllliatnaon  v,   tlanley,  6  Bing.  S99.     It  said  pover,  fur  vhicb  he  wa*  entitled  bj 

hoK  been  considerad   maintenance  for  an  iwid  parol  agrMment  U>  Hi.     A  after- 

■ttomev  to  agree  to  Bare  a  party  hormlesa  trant*  anigned  hii  right  to  the  nra  of  laid 

from  cunts,  provided  he  be  allowed  one-  machine  to  C,  with  notice  of  B'b  claim  aa 

half  of  the  proreedB  of  the  Bait  in  caae  of  A,  and  with  anthorit;  to  C  to  revoke  said 

■occen.     /n  re  Mantere,  4  Dowl.  18.    And  power  of  attomej  u>  B,  npon  paving  B 

we  Harrington  i:  Loufc,  S  Mjlue  &  K.  590.  »aS.    C  promiaed  B  to  pay  him  aaid  anm, 

But  one  loay  lawfnlly  agree  to  promote  a  aod  B  consented  to  the  revocation  of  the 

■nit.  where  he  has  resaonahle  groand  to  power  of  attomej.     B  afterwards  broaght 

heliere  himaetf  interested,  although  in  fact  an  action  againat  C  to  recoTsr  said  snin  of 

he  is  nut  BO.     Findon  n.  Parker,  II  M.  &  K5.    Hrld.  tht  the  parol  a 


heliere  himBetf  interested,  although  in  fact    an  action  agaiuat  C  to  rf 

he  is  nut  BO.     Findon  n.  Parker,  II  M.  &    K5.    Hrld.  tht  the  parol  aneei 

W.  B7&.     In  Call  r.  Calef.  13  Met.  SSI,  it    tween  A  and  B  iraa  not  illegal  and  void  on 


appeared  that  A  had  an  interest  in  the  ex-  the  ground  of  maintenance  and  champertj, 

cfoBive  use  in  Manchester,  N.  H.,  of  a  eer-  hot  wu  a  raliil  agreement,  since  the  unan- 

tain  potent  machine,  and  B  had  an  intereBt  thorized  use  of  the  patent  in  either  place 

in  the  excluBive  use  of  the  same  machine  in  wonld  dimiiiiah  (he  value  and  profits  of  the 

Lowell.   S  w)ut  nsin(!  said  machine  in  Man-  patent  in  the  other,  and  therefore  B  had  a 

cheater,  without  right.      A  gave  to  B  a  direct  interest  in  preventing  the  violation 

power  of  attorney,  But  hori  ling  him  totalie  of  the  patent-right;  that  C'»  promise  to  pay 

such  steps  in  A's  name  as  B  might  jndge  B  Baiil  sum  was  on  a  good  and  sufflcient 

to  tie  necessary  or  expedient,  by  saitat  law  consideration;  and  that  the  action  could 

or  otherwise,  to  prevent  S  from  using,  let-  be  mnintaiaed, 

ting,  or  selling  said  machine  in  Manchea-  (I)  Ferine  d  Dunn,  3  Johns.  Ch.  SOS; 

ter,  and  also  anthorizing  B  to  sell  to  S  the  Thalhimer  r.  Brinckerhoff.  3  Cuwen.  647. 

right  to  ose  said  machine  in  Manchester.  Bee  also  Voorheea  v.  Dorr,  Al  Barb.  SBft 
And  by  a  parol  agreement  between  A  and  (n)  Stanley    v.   Jonea,   T  Bing    869; 

B,  B  was  to  have,  as  his  compensation  for  Thnistou  ».  Psdral,   1  Pick.  419;  I» 

1  An  attorney  mav  stipnlat«  for  an  absolaCe  or  contingent  conpenaation,  but  not  to 
take  a  claim  for  colfectioti,  pay  all  the  expeuaes  of  proaecntioo,  and  divide  the  aun 
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•  767    this  has  eJso  been  extended  to  cover  *  man^  cases  of  tbe 

purchase  of  a  doubtful  title  to  land,  by  a  stranger,  of  one 
not  in  possession,  and  of  land  which  he  who  has  possession  holds 
adversely  to  the  title  purchased,  (n) 

throp  i>   Ambent  Buik,  S  Met.  4S9,  an  of  sa  Hbd.  VIII.  c  9,  od  the  sabject  of 

excellent  case  on  thii  labjact;  Byrd  t>.  chunpertj,  ii  not  in  force  in  MississtppL 

Udem,  9  AU.   T5S  ;   Satterfee  i>.  Ftbibt,  In  order,  therefore,  to  avoid  a  contracL  on 

S  Sandt.  t41 ,  HoUuwaf  e.  Lowe,  7  Porter,  the  grooud  of  cbaiupertj,.tbe  cemmon-law 

4SS ;  Kev  v.  Vattier,  1  Ham.  58 ;  Kiut  a.  oSence  mDHt  be  complete,  to  coutitut* 

Larue,  4' Litt.  417;  Martin  a.  Voeder,  20  which  it  maet  not  only  be   proved  that 

Wis.  4G6  ;  Alexander  D.  Polk,  39  Min.  737.  there  was  adverse  paeseeeioD  at   the  time 

It  has  been  htid  id  Kentacky,  that  a  con-  of  sale,  bat  that  tlie  parchaaei  had  knowl- 

tract  by  a  client  to  par  hia  attorney  "  a  edge  of  each  advene  poeienion ,  thia  ia 

Bnm  «vua/   to   one-tenth  of  the   amonnt  eapedally  the  case  wbere  the  land  granl«d 

recovered,"  *raa  not  void  for  champerty,  was  in  forest  and  wild  at  the  time  of  the 

Evans  u.  Bell,  6  Dana,  4T9  ;  Sprya  u.  for-  orant.     Siasons  c.  Hejoolds,  1   Smedes  & 

ler,  7  E.  &  B.  58,  !fi  L.  J.  Q.  It.  64.  H.  133.    Id  manr  States  sach  a  traniisctioQ 

(n)  This  wae  forbidden  by  the  English  never  was  considered  illegal.    See  Frizzle 

Stat.  33  Henrj-  VIII.  c.  9,  againnt  buying  r.  Veach,  1  Dana,  31 1  ,  Stoever  n.  Whit- 

np  pretended  tittea,  which  was  at  an  early  man,  6  Bion.  41S ;  Haddock  ti.  Wilmarth, 

da;   enacted   in  some   American   States,  5  N.  H.  181.     But  it  has  been  Mif  in  New 

and  in  others  adopted  by  practice.    See  York,  that  an  agreement  by  an  attorney 

Brinley  v.  Whiting,  S  f^cli.  353:  Whit-  to  carry  onasuit  and  py  all  iheexpenaea. 

aker  v.  Cone.  3  Johus,  Caa.  58 ;  Beldiug  and  giie  the  plaintiff  a  certain  share  of 

V.  Fitkin,  3  Cainea,  147  ;  McGoon  v.  Au-  the  proceeds,  is  not  as  against  a  statute,  a 

keny,  II  111.  558,    But  see  Cresinger  v.  buying  of  a  cAom  in  ncfion,  for  the  por- 

Leetee  of  Welsh.  15  Ohio,  156;  Edwards  poveM  briDgina;  a  suit  thereon.    Fogettj 

v.  Parkhunt,  21  Vt.  473,  Dunbar  f.  Mc-  n.  Jordan,  3  Rob.  319. 
Fall,  9  Humph.  &05.    The  English  statnte 


reidr.  BI 
9  Wis.  5 


t.  Co.  71  N.  T.  443; 
„  upply  fands  to  carry 

a  suit  in  consideration  of  having  a  share  uf  the  property,  if  recovered,  ought  not  to 
be  regarded  as  i>eiDg  per  le  opposed  to  public  policy; "  but  that  "  agreements  of  this 
kind  ought  to  be  carefully  watched,  and  when  found  to  be  extortiooata,  nncousciable," 
or  made  for  "  improper  objects,"  ought  to  be  held  invalid  -,  and  that  an  "  action  canuut 
be  maintained  against  a  third  pereon  on  the  ground  that  he  was  a  mover  of  and  had 
an  interest  in  a  sait.  in  the  abeenre  of  malice  aud  want  of  probable  cause,"  see  Ram 
Coomar  Coondoo  «.  Chnnder  Canto  Mookerjee,  it  App.  Cas.  186.  "  Where  the  right 
to  compensation  is  not  coD&ned  to  an  interest  in  the  thing  racuvered  but  gives  a  right 
of  action  against  the  party,  though  pledging  the  avaiUof  the  enit.  or  a  part  of  them. 
as  security  for  payment,  the  agreement  is  not  champert«ns."  Blaisdell  r>.  Ahem,  1*4 
s.  393.    Although  an  attorney  and  bis  client  make  au  agpnement  void  for  ci 


arty,  the  attorney  may  recover  full  compeneation  for  hia  services.  Stearns  rr.  Felker. 
S  Wis.  S94.  The  indoreeinent  of  an  overdue  promissory  note  to  the  plaintiff  for  the 
consideration  of  the  principal,  the  plaintiff  to  Eiave  the  accraed  interest  if  he  collects 


it.  otherwise  the  iudonter  to  return  the  consideration,  is  not  champerty.  Taylor  e. 
Oilman,  5H  N.  H.  417,  An  agreement  by  a  client  to  pay  his  attorney  "  the  first  flttj 
dollars  collected  bv  him,"  is  no  deteuce  to  an  action  by  ^e  latter  Hninst  the  former 
for  bis  services.  Scott  0.  Harmon,  109  Mass.  237.  See  Martin  v.  Clarke,  8  K.  1.  389  : 
Orr  It.  Tanner.  13  R.  I.  94.  from  which  it  appears  that  the  law  relating  to  champerty 
ia  in  full  force  in  Rhode  Island,  Maintenance  and  champerty  are  still  offences  agsinM 
the  common  law  in  Indiana.  Quigley  r.  Thompson.  53  Ind.  817  See  Thompson  r. 
Kevnolde.  73  111.  1 1 ;  Allard  v.  lAmirande,  29  Wis.  503.  In  some  States  mainieDauce 
'      '      I  oRences.     Hoffman  d.  Vallejo,  45  Cal.  5R4  ; 

-.    ....  -..-  .-. I'  RowLaod,40Coiui.  969;  Schomp  p.  Schesck, 

{.J.L.195;  Pen;  D.  Dicksn,  109  Fa.  83. 


Kevnoide.  73  111.  1 1 ;  Allard  v.  lAmira 
ana  ebampertr  are  hardly  recognized 
Ballard  c.  H^«.  48  Cal.  74 ;  Riclardsoi 
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SECTION  XIL 

OF  rHAUD. 

We  hare  had  repeated  occasion  to  remark,  that  frand  avoids 
every  contract,  and  annula  every  trauaaction;  and  to  illustrate  this 
principle  in  its  relation  to  many  of  the  kinds  of  contracts  which  we 
have  already  considered.  But  there  are  some  general  remarks  on 
the  subject  of  fraud,  especially  when  considered  as  a  defence  to  an 
action  brought  upon  a  contract,  which  we  would  now  make,  avoid- 
ing a  repetition  of  what  has  been  already  said,  as  far  as  may  he. 

It  is  sometimes  asserted,  that  the  distinction  in  the  civil  law 
between  dolus  malus  and  dolut  bonus,  is  unknown  to  the  common 
law  ;  and  it  is  true  that  we  have  no  such  distinction  expressed  in 
words  which  are  an  exact  translation  of  the  Latin  words.  But  it 
is  also  true  that  the  distinction  is  itself,  substantially,  a  part  not 
only  of  the  common  law,  but  necessarily  of  every  code  of  human 
law.  For  it  is  precisely  the  distinction  between  that  kind 
and  measure  of  craft  and  cunning  which  the  *  law  deems  it  •  768 
impossible  or  inexpedient  to  detect  and  punish,  and  there- 
fore leaves  unrecognised,  and  that  worse  kind  and  higher  degree 
of  craft  and  cunning  which  the  law  prohibits,  and  of  which  it  takes 
away  all  the  advantage  from  him  by  whom  it  is  practised. 

The  law  of  morality,  which  is  the  law  of  God,  acknowledges  but 
one  principle,  and  that  is  the  duty  of  doing  to  others  as  we  would 
that  others  should  do  to  us,  and  this  principle  absolutely  excludes 
and  prohibits  all  cunning ;  if  we  mean  by  this  word  any  astuteness 
practised  by  any  one  for  his  own  exclusive  benefit.  But  this  would 
be  perfection  ;  and  the  law  of  God  requires  it,  because  it  requires 
perfection  ;  that  is,  it  sets  up  a  perfect  standard,  and  requires  a 
constant  and  continual  effort  to  approach  it.  But  human  law,  or 
municipal  law,  is  the  rule  which  men  require  each  other  to  obey  ; 
and  it  is  of  its  essence  that  it  should  have  an  effectual  sanction, 
by  itself  providing  that  a  certain  punishment  should  be  adminis- 
tered by  men,  or  certain  adverse  consequences  take  place,  as  the 
direct  effect  of  a  breach  of  this  law.  If,  therefore,  the  municipal 
law  were  identical  with  the  law  of  God,  or  adopted  all  its  require- 
ments, one  of  three  consequences  must  flow  therefrom  ;  either  the 
law  woidd  become  confessedly,  and  by  a  common  understanding, 
powerless  and  dead  as  to  part  of  it ;  or  society  would  be  coQStantly 
employed  in  visiting  all  its  members  with  punishment;  or,  if  the 
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law  annulled  whatever  violated  ita  principlea,  a  very  great  part  of 
huuiaa  transactioiiB  would  be  rendered  void.  Therefore  the 
municipal  law  leaves  a  vast  proportion  of  unquestionable  duty  to 
motives,  sanctions,  and  requirements,  very  different  from  those 
which  it  supplies.  And  no  man  has  any  right  to  say,  that  what- 
ever human  law  does  not  prohibit,  that  he  has  a  right  to  do  ;  for 
that  only  ie  right  which  violates  no  law,  and  there  is  another  law 
besides  human  law.  Nor,  on  the  other  hand,  can  any  one  reason- 
ably insist,  that  whatever  one  should  do  or  should  abstain  from 
doing,  this  may  properly  be  made  a  part  of  the  municipal  law ;  for 
this  law  must  necessarily  fail  to  do  all  the  great  good  that  it  can  do, 
and  therefore  should,  if  it  attempts  to  do  that  which,  while  society 
and  human  nature  remain  what  they  are,  it  cannot  possibly 
accomplish. 

*  769       *It  follows,  that  a  certain  amount  of  selfish  cunning 

passes  unrecognized  by  the  law  ;  that  any  man  may  procure 
to  himself,  in  his  dealings  with  other  men,  some  advantages  to 
which  he  has  no  moral  right,  and  yet  succeed  perfectly  in  estab- 
lishing his  l^al  right  to  theoL  But  it  follows,  also,  that  if  any 
one  carries  this  too  far ;  if,  by  craft  and  sel&sh  contrivance,  he 
inflicts  injury  upon  his  neighbor,  and  acquires  a  benefit  to  himaeU. 
beyond  a  certain  point,  the  law  steps  in,  and  annuls  all  that  be 
has  done,  as  a  violation  of  law,  The  practical  question,  then,  is. 
Where  is  this  point  ?  and  to  this  question  the  law  gives  no  specific 
answer.  And  it  is  somewhat  noticeable,  that  the  common  law  not 
only  gives  no  definition  of  fraud,  but  perhaps  asserts  as  a  principle, 
that  there  shall  be  no  definition  of  it.  And  the  reason  of  this  rule 
is  easily  seen.  It  is  of  the  veiy  nature  and  essence  of  fraud  to 
elude  all  laws,  and  violate  them  in  fact,  without  appearing  to 
break  them  in  form ;  and  if  there  were  a  technical  definition  of 
fraud,  and  everything  must  come  within  the  scope  of  its  words 
before  the  law  could  deal  with  it  as  fraud,  the  very  definition 
would  give  to  the  crafty  just  what  they  wanted,  for  it  would  tell 
them  precisely  how  to  avoid  the  grasp  of  the  law.  Whenever, 
therefore,  any  court  has  befoA  tt  a  case  in  which  one  has  injured 
another,  directly  or  indirectly,  by  falsehood  or  artifice,  it  is  for  the 
court  to  determine  in  that  case  whether  what  was  done  amounts 
to  cognizable  fraud.  Still,  this  important  question  is  not  left  to 
the  arbitrary,  or,  as  it  might  be,  accidental  decision  of  each  court 
in  each  case ;  for  all  courts  are  governed,  or  at  least  directed,  by 
certain  rules  and  precedents,  which  we  will  now  consider. 

In  the  first  place,  it  is  obvious  that  the  fraud  must  be  mate- 
rial to  the  contract  or    transaction,  which    is    to   be    avoided 
894 
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becaase  of  it ;  for  if  it  relate  to  another  matter,  or  to  this  only 
Id  a  trivial  and  unimportant  way,  it  affords  no  ground  for  the 
action  of  the  court,  (o)  It  mast,  therefore,  relate  distinctly 
and  *  directly  to  this  contract ;  and  it  must  affect  its  very  *  770 
essence  and  substance,  (p)  But,  as  before,  we  must  say  that 
there  is  no  positive  standard  by  which  to  determine  whether  the 
fraud  be  thus  material  or  not.  Nor  can  we  give  a  better  rule  for 
deciding  the  question  than  this :  if  the  fraud  be  such  that,  bad  it 
not  been  practised,  the  contract  would  not  have  been  made,  or  the 
transaction  completed,  then  it  is  material  to  it ;  but  if  it  be  shown 
or  made  probable  that  the  same  thing  would  have  been  done  by 
the  parties,  in  the  same  way,  if  the  fraud  had  not  been  practised, 
it  cannot  be  deemed  material.  Whether  the  fraud  be  material  or 
otherwise,    seems    to  be,    ou    the    decided  weight  of   authority, 

(o)  Thu,  it  wems  tbat  a  mUrepretan  (p)  Thus,  [o  Greeo  b.  Goaden,  4  Scott, 

tfttioD,  bj  k  vendor  uf  (L  horie,  u  to  the  N  R.  13,  3  Mbd.  t  G  446,  to  a  cmmt  in 

place  wKere  he  bought   ii,  is  not  tucb  a  debt  on  a  promimorj  note,  the  defendaat 

matarial  fraud   an  will  avoid  ibe  aale  of  pleaded  that  the  note  was  obtained  from 

tbe  hurae     Geddea  v  Henninnon,  B  Dow,  him  br  the  plaintiff!  sad  othen  iu  colln- 

19B.    In  Taylor  r.  Fleet,  1   Barb.  471.  it  aioD  with  them  by  fratid.  coviu,  and  mit- 

ii  laid,  that  in  order  to  avoid  a  coDtrart  repreaentation.  wheKfort    the    note  waa 

of  a&le  OD  the  gmuad  of  miarepreMDltt-  void  inlaw;  it   waa  held,  -that  this  plea 

tioD,  there  moBt  oot  011I7  have  beea  a  wm  not  Btwt«ined  hj  evidence  that  the 

murepreaeotation  of  a  material  fact  con-  note  wae   given   by  the   defendant    and 

Hitntiug  the  basiH  of  the  gale,  bnt  the  aoother,  m  enretjei,  for  a  mm  advanced 

porchoaer  mast  have  made  the  contract  to  a  third  penoQ  bj  the  plaintiffs,  who 

npon  the  Uth  and  credit  of  inch  repre-  falaeljr  beld  themselves  out  to  the  world 

•entation.     At  Jeaat  he  must  h)  far  haTe  as  a  society   formed  and    acting   nnder 

relied  opon  it  u  that  he  would  not  have  certaio  rules  and  regulations ,  the  fraud 

made  the  pnrchase  if  such  representation  proved  not  haTing  inch  a  relation  tc  "" 


had    not   been   made.      Id    that  case,  a  particnlar  t _   _ 

paraun   about  to   parchdM  a  farm,  was  fraud  in  point  of  law      _.    ._    . . 

iKnorant  of  the  acttwl  character  and  capa-  Cobbold,  1  Ench  79S,  in  an  action  by  an 

bilitles  of  Uie  laod,  and  had  no  meana  of  allottee  of   a  railway  company   for  the 

obtaining  toch  knowledge  except  by   In-  recovery  of  his  deposit,  it  appeared  that 

tormatioD  to  be  derived  from  others,  and  the  companv  issued   a  prospectus,  which 

•k.  .r^....    wihi,  tiie  knowledge  that  the  stated    the   capital   to  consist  of   GO,O0O 


Sarchaaer's  object  woe  to  obtain  an  earlj  share*  of  f!S  each,  and  the  plaintiff, 
irm.  and  thatbia  farm  was  aotasaarlT  after  haviof  paid  his  deposit,  execn'  ' 
as  the  lands  lyiDB  in  the  neigh liorhooa,    the    snbacriberg'   agreement,  which  ( 


represented  to  such  purchaser  "  that  there  tained  the  nsunl  terms  as  to  the  dispo- 

was   DO    earlier   land    anywhere   about  eltion  of  the  deponits ;  at  the  time  when 

there."  and   the  latter,  reiving  upon  the  he  executed  the  deed,  the  deposits  npun 

truth   of   that   representation,   made  the  18,160   shares   only    had    been    paid,  al- 

purchase ,  and,  after  ascertalninK  by  ao-  though  39,000  shares  had   been  allotted, 

tnal  experiment  that  the  land   was  not  which  fact  wan  not  communicated  to  him. 

what  it  had  been   represented  to  be,  he  Btld,  that  the  withholding  of  the  aboie 

applied   to  the   vendor  within   a  reason-  fact  did  not  amonnt  to  auch  a  frand  as  to 

able  time,  to  rescind  the  bargainp  who  avoid  the  deed,  and  that  the  plaintiff  wag 

lefnsed  to  do  su.     Held,  that  this   far-  sot  entitled  to  recover  baclc  bis  depoait 

nished  a  sntHcient  ground  tor  the  inter  In  Edwards  e  Owen,  Ift  Ohio,  500,  it  waa 

ference  of  a  coart  of  aqDity  to  rescind  hild,  that  a  special  action  on  the  case  may 

the  contract,  even  though  there  was  no  besnstained  against  a  debtor  for  fraudu- 

inlention  on  the  part  trf  the  vendor  to  leotly  representing  himselF  insolvent,  and 

deceive  the  purchajwr.    As  to  the  neces-  thereby  mducing  his  creditor  to  disi-harg* 

aity  of  materiality,  tee  Camp  d.  Pnlver,  b  a  promissory  note  for  le«  than  its  value. 
Bub  SI. 
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'■771  a  question  tor  the  jury  and  not  a  questioo  of  law ;  (j)  •  but 
it  is  obvious,  that  in  many  cases  the  jury  cannot  answer 
this  question  without  inetructiona  from  the  court 

No  payment  or  advance  made  under  a  contract  which  waa 
intentionally  fraudulent  can  give  validity  to  it ;  and  if  any  part  of 
the  original  purpose,  or  of  the  remaining  purpose,  is  fiaadulent, 
the  whole  contract  is  avoided,  {qq) 

In  the  next  place,  the  fraud  must  work  an  actual  injury.  If 
it  be  only  an  intended  fraud,  which  is  never  carried  into  eSect,  or 
if  all  be  done  that  was  intended,  but  the  expected  consequences 
do  not  result  from  it,  the  law  cannot  recognize  it.  (r)  And  if 
there  be  a  fraud,  and  it  be  actually  injurious,  the  injured  party 
can  recover  only  the  damage  directly  attributable  to  the  fraud,  («) 

(; )  Weatbarj  a.  Aberdein,  3  H.  &  W.  Ii  not  embodied  in  it,  the  contract  oumot 

187  ;  LindeniD  a.  Dtw'ioTongh.  S  B.  &  C.  be  nt  aaide  merely  on   the  )^Dnd  that 

BBS;  Hngnenia  v.  Haylev,  fl  Taunt.  186;  inch  statement   was  nntrne ;  it  mnM  be 

Btdaalt   n.   Walea,  20  Mo    S46.     If  the  ahown  that  the  party  making  it  kneir  itta 

fraud  wiui  matrrial  to  the  contract,  it  haa  be  antrae,  and  that  the  othtir  vas  thereby 

been  laid  that  It  is  not  neceaaary  that  it  indaccd  to  enter  into  the  contract.     Hoena 

ahonld  have  been  practiaed   »u/o  amma.  v.  Heyworth,  10  M.  &.  W.  147.    And  aee 

Moeoi   D,   Hejvorth,   10  H.  A  W.    195,  McDonald  r.  Trafton,  IS  Me.  sas ,  Cnn- 

wbere   Lord    Abingrr   aatd ;    "The   (rand  ninehun  B,  Smith,  10  Gratt.  S5S;   Wilaoa 

ivhich   vitiates  a   contract,   and   gives  a  a.  Bntler,  4  Bing.  N.  C.  748,  Gillett  r. 

party  a  right  to  recover,  does  not  in   all  Phelps,  lit  Wis,  39S, 

cases  necessarily  imply   moral  tnrpitnde.  {qg)  Lynde   i>.    McGregor,    13   Jilleii, 

There  m»j  be  a  misrepresentation  as  to  IT3. 

the  facta  itated  in  the  contract,   all  the  (r)  Hemingwar  v.  Hamilton.  4  M.  ft 

incea   in   which  the    party   may  W.  IIS.    Lord  .^oiN^m- there  said  -  "Snp- 

a  be  tme.     In  policies  of  inaar-  pose  a  n 

iaatance,  if  an  inaarer  makes  a  gooda  at 

misrepreaentntion.  it  vlliatea  the  contract.  oeliTera  them,  coald  the  bnyer  plead,  that 


Such  contnicla  are,  it  ia  trae,  u[  a  pecn-  at  the  time  of  the  contract  the  seller 
liar  natnre.  and  have  relation  aa  well  to  ftaadnlentlv  intended  not  to  deliver  them 
■he  rights  of  the  parties  u  tlie  event,  bat  to  dianose  of  tliem  otherwiae?  "  In 
In  the  case  of  a  contract  for  the  sale  of  a  Feret  n.  Mill,  15  C.  B.  207,  se  Eng.  L.  t 
pablic-honse.  it  theaeller  repreaent  bv  RiiB-  T.a.  261,  it  waa  Keld,  that  an  intention 
take  that  the  honse  realized  more  tftan  in  existing  in  the  mind  of  one  of  the  parties 
fact  it  did,  he  would  be  defranding  the  to  a  contract,  to  ose  the  thing  therein 
pnrchaaer.  and  deceiving  him;  but  tliat  contracted  for,  in  an  illrgat  manner,  wonld 
might  arise  (roni  his  not  having  kept  not  render  the  contract  illegal  although 
pro^r  booka.  or  from  non-attention  to  hia  h«  fraadnlently  induced  the  either  party  to 
affaire ;  yet,  aa  aoon  aa  tfae  other  party  enter  into  the  contract,  by  stating  that  be 
diacovera  it,  an  action  may  be  maintained  wanted  the  property  for  a  legal  porpose. 
for  the  loaa  conaequent  npon  anch  misrep-  See,  aa  to  this  case,  Canbam  it.  Barry,  IS 
resentation,  inaamnch  aa  he  was  thereby  C.  B.  S97,  29  Kug.  L.  &  Eq.  S90.  See 
indnced  to  give  more  than  the  houae  waa  alao  Abbey  v.  Deivev,  ZS  I'a.  413. 
worth.  That  action  mluht  be  sustained  (i)  Per  Lord  Eflrnbaroui/k,  in  Vernon 
npon  aji  allegation  that  the  representation  u.  Keys.  12  East,  633.  Where  an  action 
wasfalse,Blt1iuaKh  theparty  makingit  did  was  brought  to  recover  the  value  of  cer- 
not  know  at  the  time  he  made  it  that  it  waa  tain  borsea,  alleged  to  have  died  from  eat- 
ao."  And  see  Lindeuan  e.  l^esborongh,  ing  com  inixea  with  arsenic,  which  the 
lapm  f  Maynard  v.  Rhodes.  5  Dow.  &,  R.  plaintiff  bought  from  the  defendant,  it 
Sefl  :  Everett  c.  Desborongh.  5  Bins.  503  ;  was  held,  that  notwithstanding  the  de- 
Elton  e.  Larkins,  S  C.  &  P.  S6.  Bnt  it  fendant  had  fraudulently  concealed  from 
has  been  htltl,  that  if  a  fact  is  collateral  the  plaintiff  the  fact  that  arsenic  was  so 
only,  and  the  alatemedt  of  it.  though  made  mixed  with  the  com,  yet,  if  the  plaintiff 
at  the  time  of  entering  itito  the  contract,  waa  informed  of  the  act  before  he  gaxe  it 
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and  not  en  increase  of  this  damage  caased  by  his  own 
*  indiscretion  or  mistake  in  relation  to  it  (t)  And  if  *  772 
no  damage  be  caused  by  the  fraud,  no  action  hes.  (u) 
Thongh  the  law  cannot  lay  hold  of  a  merely  intended  fraud,  yet  it 
will  recognize  as  a  fraud  a  statement  which  is  literally  true,  but 
substantially  false ;  for  the  purpose  and  effect  of  the  thing  will  pre- 
vail over  its  form ;  as  if  one  asserts,  that  another  whom  he  recom> 
mends  has  property  to  a  certain  amount,  knowing  all  the  while 
that,  although  he  possesses  this  property,  he  owes  for  it  more  than 
it  is  worth,  (v)  And  there  are  indeed  cases  in  which  the  intention 
seems  to  constitute  the  fraud,  and  to  have  the  force  and  effect  of 
fraud.  For  if  one  buys  on  credit,  but  does  not  pay,  still  the  title 
of  the  goods  is  in  him ;  but  if  one  buys  on  credit,  intending  not  to 
pay,  this  is  an  actual  fraud,  and  it  avoids  the  sale  entirely,  so  that 
BO  property  passes  to  the  purchaser,  (w) '    So,  likewise,  a  contract 

to  hU  bar«eA,  lie  conW  only  t 
■gM  to  the  ralae  of  the  com. 
Hewsom,  9   Irad.  507.    In   ' 

Lambert,  S  Cnsh  S3,  the  pnichasor  of  s  own  pmpeiiy ,  to                                     .._., 

rewel.  taltelj  and  fnuldalsDtly  TOpreaeuted  to  which  the  defeodant  replied,  th«t  bU 

by  the  aeller  as  eifchleeD  iuEtead  of  tweuty-  eon's  BUUeineot  u  to  the  £300  was  p«r- 

cight  yean  aid.  having  «ent  her  to  lea  fectly  correct,  m  the  defendant  had  ad- 

bafora  he  had  knowledxe  that  anch  ie|>Ta.  raoced  bim  tha  money.    It  waa  proved 

MntatioD  waa  false,  and  the  Tesael  being  that,  at  the  time  of  the  advance,  the  de- 

afterward*  condemned  in  a  foreif^  port,  fendant  had  taken  a  promiwoiy  note  from 

It  waa  lirid,  that  the  pnrchaaer  waa  entl-  hia  aon  fur  £300,  payable  on  demand,  with 

tied  to  recover  hia  actaal  dama|;ea,  occa-  intereat,  which  iniemt  wu  paid.      Six 

■ioned  by  sending  the  vessel  to  aea,  not  months  after  the  cummnnicatiim  to  the 

exceeding  the  value  of  the  vessel.  plaintiffs,    the    defendant's   sou   became 

(I)  Thus,  in  Corbett  «.  Brown,  5  C  &  bankrapt.     Held,  that  it  was  properly  left 

P.  363,  it  was  htid,  that  m.  tradeaauui  cbb  to  the  joiy  to  sav  whether  the  repivaenta- 

mly  ra~o(ar  against  a  penoa  making  a  tion   made  by  the    defendant  was   fait* 

false  representation  of  toe  meana  of  one  within  his  own  knowledge ;  and,  the  jnry 

wbo  reiened  to  him.  such  damage  aa  U  having  fonnd  a  verdict  lor  him,  the  coart 

Initly  and  immediately  lefeinble  to  the  Krantvdsnew  trial.     Denny  u.  Oilman,  SS 

blaa   repreMDtation.     Therefor«,  if   the  He.  U9,  also  ahuwB  tbat  a  repreeentaliom 

tradesman    gives  an  indiscreet  and    ill-  may  be  literally  trae,  &nd  yet,  U  made 

judging  credit,  he  cannot  make  the  ref-  vrith  intent  to  deceive,  and  it  does  dereive 

eiee  answerable  for  any  loss  occasioned  another  to  his  injnry,  the  author  may  be 

by  it.  liable.      It  is,  perhaps,  on   tliis  grunnit, 

(h)  Horna    B.   Bllra,    2    Msm.    113;  that  a  second  vendee  of  land,  whotake* 

Fuller  V.  Hodgdon,  23  Me.  M3 :   Ide  i.  his  deed  with  knowlediK  of  a  prior  unre- 

Gray,   II   Vt.  Gia;  Farrar  d,  Alston,   1  corded  deed,  cannot  hold   the  estate,  al- 

Dev.  69.  though  he  complies  with  the  Ullrr  uf  the 

(f)  Corbett  v.  Brown,  S  Bing.   33,  I  statute  by  first  putting  hii  deed  on  record. 

Hoore  &  S.  S6.     In  this  case,  the  defend-  See  Ludlow  c.  Gill,  1  U.  Chip.  49. 

ant's  son  having   purchased  goods  from  (is)  See  Earl  of  Bristol  n.  Wilsmon, 

1  Lack  of  reaaonable  expectation 


e  by  the  buyer  with  the  intention  not  to  pay  for  the  goods,  the  seller  need  not  give 
Boiioe  of  his  election  to  rescind  before  suit,  but  can  recover  the  goodB  even  after  an 
attaching  creditor  of  the  buver,  with  no  knowledge  of  the  fraud,  has  levied  on  thCM. 
Oswego  Starch  F^toir  a  Lendmm,  ST  la.  (73.  The  intention  of  a  teller  never  to 
deliver  Eooda  for  which  a  note  is  given  in  payment,  is  sncb  a  fraud  aa  will  vitiate  the 
mote.    Btirrill  v.  Btevena,  73  He.  3e».    See  Williamaon  f.  Kew  Jersey,  Ac.  B.  Co.  S 
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between  two  partiea,  witb  intent  to  defraud  a  thitd,  cannot  be 
enforced  by  either  against  the  other ;  and  the  fact  that  the  claim  of 
the  third  party  is  itself  fraudulent,  does  not  change  the  character 
of  8uch  a  contract  (x)  If  the  question  were  ret  nova,  pertiaps  it 
might  be  doubted  whether  the  rule  established  by  diese  cases 

*  773   is  correct.     It  is  clear,  that  if  *  a  purchaser  makes  false 

representations  of  hia  ability  to  pay  his  property,  or  credit, 
the  sale  is  void,  and  no  title  passes  as  between  the  original  parties 
to  the  contract  (>/)  But  it  is  equally  true,  that  the  mere  ioaol- 
vency  of  the  purchaser,  and  his  utter  inability  to  pay  for  goods 
when  purchased,  although  well  known  to  himself,  will  not  avoid 
the  sale,  if  do  false  representations  or  means  are  used  to  induce 
the  vendor  to  part  with  his  goods.  (2) 

In  the  next  place,  it  must  appear,  that  the  injured  party  not 
only  did  in  fact  rely  upon  the  fraudulent  statement,  (a)  but  had  a 
right  to  rely  upon  it  in  the  full  belief  of  its  truth ;  for  otherwise  it 
was  his  own  fault  or  folly,  and  he  cannot  ask  of  the  law  to  relieve 
him  from  the  consequences.  (6)  If,  however,  the  plaintiff  mainly 
and  substantially  relied  npon  the  fraudulent  representation,  he  will 
have  his  action  for  the  damage  he  sustains,  although  he  was  in 
part  influenced  by  other  causes.    Thus,  in  England,  where  such 


...    Aud  Me  Load  v.  Oreeo,  1&  M.  &  W.  (A)  If,  thsrefore,  the   p'trty  to  whom 

ai6;  DooaldnoD  e.  Farwell,  93  U.  S,  031 ;  false  ttMemeDtt  were  iiuwle,  knew  them 

Brower  c.  Goodyear.  8S  lad.  973  ;  Stewart  to  be  falm,  or  iDapecCed  them  to  be  ao, 

" OD,  ii  N.  H.  301  ;  Dai  Faigea  d.  and  did  not  at  b]1  relj  upoo  tham;  or  if 
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-,  ._  N.  C.  31.  the  itatements  cooeiated  of  mere  exjirea- 

,.;)  Handall  e.  Howwd,  1  Black.  SSS.  aioDs  of  opinion  npoa  which  ha  had  do 

(v)  Cary    i:    KataJltDg.    1  Hill,  311,  legal  right  to  relr.  the  contrairt  is   not 

Andrew  d.  Dieterich,  1 1  Wend,  3!  ;  John-  BToided  by  the  frMidnlent  intent  of  tha 

■on  V.  Peck,  I  Woodb.  Jb  H.  334  ;  Lloyd  v.  other  party.     See  ClopCon  i-.   Coiart,  13 

Brewster,  4  Paige.  UT.  Smedes  &  M.  363  j  Aiideraon  t>.  BumMi, 

(z)  Cross  V.  Peters,  1  Onenl.  378.  And  6  Hon.  (Miss.)  165 ;  ConnerariUn  t<.  Wad- 


see  Conyers  r.  F.nnis,  S  Mawin,  236 ;  and  leigh,  7  Blackf,  103.  And  it  ia  npon  this 
the  excellent  nwe  of  Powell  u  Bradlee,  9  ground  that  a  miarapraenCnCion  as  to  the 
Oiil&  J.  J30,  Smith  0.  Smith,  SI  Pa.  367.     hfial  tfftct  ot  an  agreement  doee  not  o 


To  avoid  a  sale  of  goods  on  rndit,  it  ia  atitata  nnch  a  fraud  as  will  avoid  the  in- 

not  aoSlcient  that  the  purchaser  did  not  atrument,  aince  ererv  penujo  ii  snppoaed 

intend  to  pay  for  them  it  Iht  lime  agrrtd  to  know  the  legal  eftarc  dF  an  inatrninent 

upon.     He  mnst,  when   he   bnya.   intend  which  he  signa,  anil  therefore  has  du  rieht 

neBfT  to  pay  for  them  to  prevent  thn.title  to  rely  upon  the  statements  of  the  other 

from  paasing.     Bidaalt  i.  Wales,  SO  Mo  party.    Lewis   k.  Jonea.  i    B.  &  C.  506; 

5te  ,  Buckley  i'.  Artcher,  31   Barb.  S85 ;  ttasaell  n.  Branham.  8  Blackf  S7T.     And 

Mitchell  t>.  Worden,  30  Barb.  353.  see  Starr  r,  Bennett,  5  Hill,  303.     If  the 

(n)  It  is  not  necenary  that  a  vendor  truth  or  fabehood  of  the  reprpaentatioDs 

should    r«ly   lo/rJif    upon    the   fraudulent  might  have  1)een  testeil  hv  urdinarv  vigi- 

ataiementa  nf  the  defendant  aa  to  the  snl-  lanoe  and  attentton,  it  is  the  party's  owa 

vencT  of  a  third  person,  in  order  to  give  a  folly  if  be  neglecteil  to  do  so,  and  he  ia 

right  of  action,      (t   is   sufficient  if  the  renieililess     Moore  i-.  Tnrbeville.  S  Ribb, 

girada  were  parted  with  upon  such  repre-  603;  Saunders  r.  Hatterman.  S  Ired.  as; 

fentatJooi,  and  would  not  have  besa  bnt  Fanar  r.  Alston,  I  I>ev.  69 .  Falton   a. 
Hood,  34  Pa.  36S. 
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an  action  cannot  be  brought  unless  the  miarepresentalioD  he  in 
writing,  it  is  maintainable  if  the  substantdal  misrepTeaenta- 
tion  be  in  writing,  although  the  plaintiff  "  waa  also  influ-    "  774 
enced  by  statements  of  the  defendant  which  were  not  in 
writing,  (c)  * 

Where  a  party  is  obliged  to  rely  upon  the  statements  of  another, 
and  not  only  may  but  should  repose  peculiar  confidence  in  him, 
this  is  in  the  nature  of  a  Bpeciat  trust,  and  the  law  is  very  jealous 
of  a  betrayal  of  this  trust,  and  visits  it  with  ^at  severity.  This 
principle  is  carried  to  its  utmost  extent  in  the  case  of  persons 
charged  expressly  with  trusts  either  by  the  cestui  que  trust,  or 
others  for  him,  or  by  the  act  of  the  law ;  as  we  have  shown  in 
speaking  of  trustees. 

On  the  same  ground,  and  also  because  the  law  especially  pro- 
tects those  who  cannot  protect  themselves,  all  transactions  with 
feeble  persons,  whether  they  are  so  from  age,  sickness,  or  infirm- 
ity of  mind,  are  carefully  watched.  The  whole  law  of  infancy 
illustrates  this  principle  ;  and  applies  it  in  many  cases,  by  avoid- 
ing on  this  account  transactions  as  fraudulent,  which  would  not 
have  been  so  characterized  had  both  parties  been  equally  competent 
to  take  care  of  themselves,  {d) 

We  have  seen  that  the  intention  is  sometimes  the  test  of  fraud ; 
but,  on  the  other  hand,  this  intention  is  sometimes  implied  by  the 
law ;  for  it  seems  now  to  be  quite  settled,  that  if  one  injures 
another  by  statements  which  he  knows  to  be  false,  he  shall  be 
held  answerable,  although  there  be  no  evidence  of  gain  to  himself, 
or  of  any  interest  in  the  question,  or  of  malice  or  intended 
mischief. (e)    And  on  the  other  hand,  if  the  statement  'be    * 775 

(c|  TattM)  c.  Wade,  18  C  B.  371.  terial  wbat  tbe  motiTs  wu.    TheUwwill 

(rf)  Malin  D  Malio,  2  Johns.  Ch.  saS;  inter  an   improiMr  motive,  it  what  the 

BlaUhford  r  Christian,  I  Knnpp,  77.  defeadiuit  Mja  IB  tilaB  within  his  own 

(e)  Pontar  u.  Charlen,  6  Biag.  396.  7  knowledge,  and  !b  the  occuion  of  daniag« 

Id.  IDS.    This  was  an  action  for  making  to  the   plaintiff."     See  alira   Corbett  d. 

false   statements   concerning    an    agent  Brown,  S  Bing  33,  1  Moore  &  S.  8S,  thai 

whom  the  defendant  recommended,  and  it    a   repitaeutatioii   ia  false   within  th« 

knew  his  statements  to  be  false.     Tindat,  defendant's  own  knowledge,  frand  is  to  he 

C.  J.,  said    '-  It  has  been  urged  that  it  is  inferred.     And  see  Polhill  r.  Walter,  3  B. 

not  snfflcient  to  show  that  a  lepresenta-  &,  Ad.  114,    as  explained  in  Freeman  r, 

tion  on  whii^b  a  plaintiff  has  acted  was  Baker,  SB.  &  Ad.  797  ;  Hartr.  Taluiadge, 

false  within  the  knowledge  of  the  defend-  3  l>ay,  SSI.     Yonng  v.   Hall,  4  Ga.  9B,  is 

ant,  and  that  damage  has  ensned  to  the  a  strong  case  to  rhow  that  the  defendant 

plaintiff,  bat  that  the  plaintiff  mnst  also  need  not  intend  to  derive  any  benefit  from 

show  the  motire  which  aMnated  the  de-  his  fraud  in  order   to  render  him  liable. 

fendant.    I  am  not  aware  of  any  anthoritf  See  Stilea  v.  Witite,  II   Met.396;  Weatb- 

for  such  a  position,  nor  that  it  can  be  mm-  ertord  v.  Flshback,  3  Scam  170.     In  Wat- 

'  Hlrachfeld  v.  London,  Ac.  R.  Co.  S  Q,  B.  D,  1.  contains  a  strong  expression  of 
opinion  that  a  frandnlent  representation  as  to  the  effect  of  a  deed  maj  do  relied  npoD 
M*  defence  Co  an  action  npon  the  deed. — K. 
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false  in  fact,  and  injurious  because  fal«e,  if  it  wen  believed  to 
be  true  by  the  party  makiug  it,  it  is  not  a  fraud  on  his  part  (/)  ^ 

•on  V.  Puulaon,  Exch,  IB&l,  T  Eng.  L.  t  tDrned  ant  to  bo  of  inferior  qnali^,  and 

Eq.  58a,  it  WH  held,  thM  if  a  mui  ulls  an  to  bave  been  laiaeiy  packed,  thoOEti  uoc 

QumitK.  koowing  it  U>  be  snvh,  iu  order  br   the   leller.      Held,  tbM  an   attioa  oa 

to  iodoce  BootbeF  to  alter  hiii  conditiou,  the  case  for  a  fabe  and  ttandnlcnt  lepK- 

who  doei  acconliugly  alter  it,  aad  thereby  WDtatiou  was  not  maiDtaiDaiile  irithoDt 

■osLaiui   damage,   the  party  makiug  the  shuwing    that    inch    represeucatioD  wu 

fabe  Btatemeiit  is  liable  in  aa  actiun  fui  false  to  the  knowledge  of  the  seller,  or 

deceit,  althongh,  in  making  the  Ealse  rep-  that  he  acted  franduleutlj  or  against  good 

TMeDtacIUD,   uo  traail   or  injury  was  iu-  faith  In  making  it.    And  I'lnJal,  C.  J.,  in 

tended  by  him.    Mnrray  v.  Mann,  S  Excb.  delirering  the  judgment  ol  the  Court  of 

538,  is  tu  Che  same  eSert      See  aim  Turn-  iLxvheqaer   Chamber,   said:    "The    role 

bnll  p.  GadHden,  2  iStrobh.  Eq.  14;  Smith  which  is  to  he  derived  from  all  th«  casn 

r.  Mitchell.  <i  lia.  -Hi.  appears  to  ns  to  be,  that  where,  upon  the 

(/)  Cullinsu.  Evans, SQ.B. 830;  Hay  sale  of  goods,  the  purchaser  is  aatisfled 

cnift  V.  Creasy,  2  Bast,  92 ;   Kawlings  n.  without  requiring  a  warranty  (which  la  a 

Biell,  1   C.  B.  m  :  Thom  v.  Bigland,  8  matter  for  his  own  coiiaidera^n),  he  cau- 

Excli.  73i,  30  BIdK'  !-■  &  f^'  470 ;  Ormrod  nut  recover  upon  a  mere  representatioD  of 

D.  Knth.  UM.  &  W.  BM.     Iu  this  last  case,  the  quality  by  tbe  Seller,  unlew   he  can 

cotton  was  sold  bj  sample,  apon  a  repre-  show  that  the  tepreeeDtatioo  was  bottomed 

sentaiioD  that  the  balk  corresponded  witb  iu  fiand.      If,  indeed,  the  repreeeutation 

the  samples,  bat  no  warranty  was  taken  was  false,  to  Che  knowledge  of  the  p«rty 

by  the  porchasei,  and  the  bnlk  of  the  cotton  making  it,  this  wonld  iu  general  be  c<Xk- 

1  Thongh  an  innocent  miarepraoeutation  even  if  relied  upon  will  give  no  rig^t  to 
damages  iu  a  conrt  of  law,  relief  may  be  given  in  equity.  A  suit  for  rescisiiou  of  * 
contract  or  conveyance  will  be  sustained  m  equity  though  the  misre presentation  oa 
wliich  the  suit  is  based  was  made  innocently,  Kaese,  &c  Mining  Co.  u.  Smith,  L.  R.  4 
H  L.  64 ;  Arkwright  i:  Newbold,  17  Ch.  D.  301,  320 ;  Redgrave  v.  Hurd,  SO  Ch.  1).  I, 
Nalsonf  Wood,  62  Ala.  175;  Black  i;.  Walton,  32  Ark.  3S1 ;  ShelEoo  d.  Ellis.  70  Ga. 
297;  Allen  D.Hart,  Ti  ill.  I0(;  Hicks  v.  Stevens,  li\  lit.  IBS;  Dunn  i:  White,  63  Ho. 
181  ;  Cowley  v.  Smyth,  4S  N.  J.  L,  380.  See  also  Smith  ■;.  Chadwitk,  20  Ch.  D.  S7  ;  9 
App.  Caa  187.  This  eqnitable  rule  would  piubably  be  applied  by  a  court  ol  law 
wherever  the  injured  party  sunght  merely  to  recover  a  benefit  wliich  the  other  party 
had  obtained  from  him  bv  means  of  an  iunocent  misrepresentation.  Thus  it  has  been 
held  that  an  innocent  misrepresentation  by  a  seller  of  the  extent  of  the  bonndariea  e< 
land  is  a  fraud  in  law  which  will  give  the  purchaser  a  right  to  reconp  to  the  extent  of 
the  difference  iu  value  which  the  difference  betircen  the  actual  and  represented  extent 
of  the  property  would  make.  Banghman  ti.  Gould,  45  Mich.  481 ;  Pierre  r.  Tierach,  40 
Uhio  St.  168,  172.  In  Holcomb  t>.  Nohle,  69  Mich.  396,  and  in  Bnsch  r.  Wilcox,  S) 
Mich.  31S,  the  Supreme  Court  of  Michiran  went  so  far  an  to  snatain  an  HcCiou  on  ibe 
case  for  miHregreseutaCion  though  the  defendant  made  the  misrepresentations  hune«tly. 
Caai/ibell,  J.,  said  iu  the  former  case.  "  There  is  no  reason  for  a  diffeieuce  in  inch 
actions  between  courts  of  law  and  courts  of  equity.  Where  an  equilable  canae  of 
fjrievance  exists,  it  m  no  way  differs  from  a  legal  one  unless  a  diSerentremedf 
IS  needed.  A  conrt  of  law  cannot  cancel  a  contract  and  for  such  a  purpose  the  equi- 
table remedy  must  be  songht  lint  where  the  relief  desired  is  compeosalioa  for  the 
wrong  the  equitable  remedy  is  much  less  approprinte,  and  an  action  in  equity  fur 
mere  damages  will  generally  be  denied,  bnt  denied  only  becanse  Che  legal  raraody  is 
better.  It  there  could  be  no  legal  remedy,  there  can  be  no  doubt  that  eqnity  wonld 
act.     If  the  fraud  is  such  that  it  creates  a  right  of  action  anywhr— ■ •  "- 


ley  judgment  is  needed."    So  far  as  the  conrt  holds  that  n< 
rights  should  dej: 


difference  in  substantiiU  rights  "honld  depeud  on  whether  the  action  is  at  law  o 
equity,  the  decisions  are  unobjectionable  ;  bat  thay  go  farther.  It  is  one  thing  to  hold 
thaC  one  who  makes  innoceut  misrepresentations  cannot  retain  Che  fruits  thereof,  for 
the  reCenCioD  would  be  fntudnleut  i[  the  acquificion  was  not,  and  hence  that  a  contract 
or  coareyance  induced  by  such  misre presentaCions  may  be  rescinded,  and  qniteanotber 
thing  to  hold  that  one  who  makes  innocent  misrepresenCaCions  is  liable  for  all  daraagea 
cansed  therehv  irrespective  of  any  profit  derived  therefrom,  —  These  decisions  are 
tntireir  at  vnnance  with  the  law  as  generally  held.  See  cases  above  cited,  espedallj 
Cowley  B.  Smvth,  46  N.  J.  L.  380. 

900 
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If  the  statement  be  in  fact  false,  and  be  uttered  for  a  fraudulent 
purpose,  which  is  in  fact  accomplished,  it  has  the  whole  effect  of 
fraud  in  aaaulling  the  contract,  although  the  person  uttering  the 
statement  did  not  know  it  to  be  false,  but  believed  it  to  be  true.  (^) 
If  the  falsehood  be  known  to  the  party  making  the  state- 
ment, malice  or  self-intereat  will  be  inferred,  {h)  *  A  party  *  776 
will  not  be  b^d  liable  aa  for  fraud,  if  the  statement  be  of  a 
matter  collateral  to  the  contiact  unless  it  is  proved  to  have  been 
made  fraudulently,  (t) 

If  a  misrepresentation  be  embodied  in  a  contract,  it  would,  for 
obviona  leasoos,  be  deemed  more  important,  and  exert  a  greater 
influence,  than  if  it  lie  without  the  contract,  and  be  connected  with 
it  only  collaterally,  and  by  force  of  circumstances.  On  a  ground 
somewhat  similar,  a  distinction  has  been  drawn  between  extrinsic 
end  intrinsic  circunfstances,  which  may  sometimes  be  of  practical 
use.  The  rule  seems  to  be,  that  a  concealment  or  misrepresentation 
as  to  extrinsic  facts,  which,  by  affecting  the  market  value  of  things 
sold,  or  in  any  such  way,  affects  the  contract,  is  not  fraudulent. 


closiTe  evidence  nf  fraud  ;  bat  it  tbe  rep-  ttBtement  of  a  mmterial  fact,  thongh  nuide 

naeDUtiou   was  hunestlj   made,  and  b«-  toMEjfi/e,  wilt  avoids  contract,  and  «■«•- 

lieved  at  the  time  to  be  true  b^  tbe  partf  ciftllr  if  tbe  Btatement  be  of  a  fact  wbich 

making  it,  thoogh  not  tine  in  point  of  the  defeodaDt  unglit  to  know,  and  which 


&ct,wethink  thiHduesnotamoanttofrand     the  other  pATty  luid  a  rieht  to  expect  the 
!..  ._...  ....  ..._.  .i_  _..,_  _.._....  ^   ji  did  know,   ,"      "   •     '       "  •■ 

^°-  *'!'! :  Snyde    . 
t  faroiBh  a  gruand  of   action.     And     48 ;  Thomas  v.  McCann,  4  B,   Moo.  6 


it  (hat  the  rule  of  caaaat  tmptw    defendant  did  know.   See  Bnford  v.  Cald- 
applies,  and  the  representation  itself  doea     well,  3  Mo,  4TT  ;  Snyder  p.  Flodley,  Cuxe, 


although  the  cases  nay  in  appearance  Lockridge  i\  Foster.  4  Scam.  569;  Par- 
raise  some  difference  aa  to  the  effect  of  ham  ti  Randolph,  4  Bow.  Mis*.  43S  ;  Don. 
a  false  assertion  or  repreaentatloo  of  title  bar  n.  Banest«el,  3  Scam.  39;  Miller  e. 
in  the  seller,  it  will  be  found,  on  exatnloa-  Howell,  1  id  4»9 ,  Craig  c.  Blow,  3  Stew, 
tlon,  that  in  each  of  thoHe  c«H»  there  was  448;  Van  Andale  e.  Howard,  G  Ala.  396; 
either  an  ossertionof  titleembodled  inthe  Unnroe  u.  Fritcbett,  IG  Ala.  786;  Jman 
contract,  or  a  representation  of  title  which  e.  Toalmid,  9  Ala  MS. 
was  false  to  the  knowleilge  of  the  seller.  (?)  Taylor  v.  Aahton,  1!  M.  &  W. 
The  rule  we  have  drawn  from  the  caaes  401. 

appeMrs  to  tu  to  be  supported  so  clearly  (A)  Thus,   in   Collins   t>    Denieon,   IS 

by  the  early,  aa  well  as  the  more  recent  Met.  iS49,  it  was  held,  that  in  an  action  for 

decisions,  that  we  think  it  unnecessary  to  deceit  in  the  sale  of  a  horse,  when  proof  is 

briug  them  forward   in  review  ;   bat  to  given  that  tbe  defendant  knowingly  made 

Mtiity  ourselves  with    saving,  that  the  uloe  representatioDB  to  the  plaintiff  coq. 

exception  must    be  disalfow^,  and  the  cerning  the  home,  at  the  time  of  tbe  sale, 

jndement  of   the   Court    of    E;(cbeqner  and  that  the  plaintiff  was  induced  by  thuse 

affirmed."    See  also  Tryon  v.  Whitmarsh,  representations  to  bny  the  horse,  and  cun- 

1   Met.  1 ;   Stone  e,  Denny,  4  Met.  151 ;  Hding  in  them  did  buy  him,  the  jnry  are 

Rassell  r  Clark,  7  Cranch,  69;  Youns  i\  authorized  and  required  to  And.  that  tb* 

Covell,  8  .Tohns.  9S ;   Hopper  v.  SisK,  1  defendant  made  the  representations  with 

Smith  (Ind.).  101, 1  Carter,  176 ;  Fooks  r.  the  intent  thereby  to  iudiicn  the  plaintiff 

Waples,  1  llarring.  {Del.)  131  ;  Boyd  r.  to  bav  the  ht»M,  and  the  plaiDlifi  cannot 

Browne,  6  Barr.  316;  Lord  i-.  Goddard,  legally  bo  required  to  give  auv  farther 

18  How,  198;  Weekin.  Bnrton,7  Vt  67  ;  pruof  of  such  Intent  at  the  defendaal. 

Wolla  r.  Jewett,  1 1   How.  Pr.  Rep,  S4»,  Sae  Barley  v.  Waltotd,  9  Q.  B.  1»7  ;  Boyd 

S&4;  Aihlinf' White,  IHott,  387,  Shrews-  v.  Browne,  6  Barr,  310, 
bury  V.  Bloont,  a  Man  &  G.  479.    Many         (i)  Se«  aiU€,  p.  •  770,  note  (/>). 
«Met,  however,  swm  to  hold,  that  a  false 
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while  the  same  concealment  of  defects  in  the  articles  themselves 
would  be  (raudulent-  (j)  But  it  is  perhaps  enough  to  say  of  this, 
that  a  fraud  relating  to  external  and  collateral  matters,  is  treated 
by  the  law  with  less  seventy  than  one  which  refers  to  tJiings 
internal  and  easentiaL 

In   general,  concealment   ia  not  in  law  so  great  an  ofTence  as 

misrepresentation,  (ft)  whatever  it  may  be  morally.  It  is 
*  777  ceitain  *  however,  that  the  doctrine  of  fraud  extends  to  the 

suppression  of  the  truth  in  many  cases,  as  well  as  the  expres- 
sion  of  what  is  false.  For  although  one  may  have  a  right  to 
be  silent  uuder  ordinary  circumstances,  there  are  many  cases  in 
which  the  very  propositions  of  a  party  imply  that  certain  things, 
if  not  told,  do  not  exist  (t)     This  is  peculiarly  the  case  in  con- 


[})  Ludlaw  e.  Oigan,  S  Wheat.  195, 
holds  that  a  veadee  ii  Lot  bonnd  to  f^re 
iDformatioii  of    extrinnc   circnmitaDcea, 

which  might  infloeiice  the  price  ul  the 
article,  atthouf^h  he  knows  the  lanie  to  be 
exclnsirelf   witbia   his  own   knowledf^. 


•578, 


,ate  ft). 

1  Haidw. 


See 


alno  Blydenbarg  v.  Welsh, 
Baniett  o.  Stantuo,  I  Ala.  iBi.  nni  aae 
FrazeT  e.  Gcrvaia,  Walker  (MiM.),  73. 
See  alio  Hoagh  e.  Evaos.  4  McCord,  1S9, 
as  to  the  duty  of  a  vendor  to  diacloM  a 
latent  defect,  not  knowu  to  the  bayer. 
Bat  this  ma;  arise  from  the  law  peculiar 
M  that  State,  that  a  sonnd  price  impliea  a 
■unad  article. 

(jt)  CoucealmeDt.  to  be  actionable,  most 
of  conrae  be  of  iDth  facts  as  the  party  is 
boand  to  commnaicate,  Irvine  v.  Kirk- 
patrick.  House  uf  Lords,  3  Ear.  L.  &  Eq. 
IT.  And  see  Utii  e.  Kavmonu,  3  Conn. 
413  ;  Van  Andale  d.  Howard,  5  Ala.  596  ; 
Eichelberg^  V.  Bamiti,  I  Yealoa,  307. 
A  pDrchaser  is  not  boand  to  diacloee  liii 
knowledge  of  a  frand  which  makes  t)ie 
title  of  the  vendor  to  the  ptoperty  better 
than  he  bim^lf  supposes,  whate  the  meaoa 
of  knowledge  are  eqoallv  open  to  both. 
Kioliinf;  o.  McElrath,  5  i^  467.  But  see 
Stevens  g.  Fnller,  B  N,  H.  463.  In  Railton 
r.  Mathews,  10  Clark  &  F.  934,  a  party 
became  surety  in  a  bond  for  the  fidelity  of 
acommiasiun  ageiittohisemployera.  After 
some  time  the  employers  diauuverad  irregu- 
larities ill  the  agent's   accounts,  and  pat 

the  bond  in  suit.    The  sarety  thei   '    

eda  suit  to  avoid  the  bond,  on  ''' 
of  concealment  by  ttie  employ 
rial  circnmstani-et  affectmg  tba  ageni 
credit  prior  to  the  date  of  the  bond,  and 
which,  if  communicated  to  the  sarety, 
wuuld  have  prevented  hira  from  undertak- 
iDE  the  obligation.  On  tbe  trial  of  an  issue 
whether  the  surety  was  indnced  to  sign  the 


the  part  of  the  employers,  the  presidinK 
judge  directed  tbe  jury  that  the  cuuceaL 
meut,  to  be  undue,  must  be  wilful  and 
intentional,  with  a  view  to  the  advantages 
the  employenwere  thereby  tof^iu.  HtlH, 
by  the  Lords  (reversing  the  judgment  of 
the  Court  of  Session),  that  t'he  direction 
was  wrong  in  point  uf  law.  Mere  nou- 
comtnnniiAtion  of  circnnutancee  affecting 
the  sitaation  of  the  partiea,  material  for 
the  sarety  to  be  acquainted  with,  and 
within  the  knowledge  of  the  pereun  ob- 
taining a  surety  bond,  is  undue  conceal- 
ment, though  not  wilful  or  iutentioual,  or 
with  a  view  to  any  advantage  to  himsrif 
See  Prentiss  n.  Kuss,  16  Me.  30.  If  a 
broker  sell  property  to  a  person,  knowing 
it  to  be  subject  to  tlie  lieu  of  t,  fieri  faeiaa, 
and  conceal  the  [net.  and  send  the  party 
to  investigate  ntpet-'ting  the  incnmbranroa 
the  property,  in  a  dir^tion  whence  he 


t  be  ob- 


tained, although  his  false  and  fraudulent 
representations  are  made  by  actions  rather 
than  words,  he  is  liable  to  an  mtion  on  the 
case  for  deceit.  Chisholm  v.  Gadsden,  1 
Strobh.  i'id.  But  where  tlie  defendant  in 
an  action  for  deceit  in  the  Mile  of  a  slave, 
had  been  told  that  he  was  nuHunud.  bat 
did  not  believe  it,  it  was  hr.ld,  that  he  was 
not  bonnd  to  disclora  it  flamrick  c. 
Hoge,  I  Iter.  391,  At  to  evidenca  of 
fntuJulent  concealment,  tee  Fleming  n. 
Stocnm,  16  John*  403-  In  George  a. 
Johnson,  6  Unmph.  36,  it  was  hfl<Cxh*lt 
where  a  party.  Jnring  a  negotiation  for 
the  sale  of  property,  stated  that  the  other 
contracting  party  must  take  the  property 
at  his  own  risk,  such  s(at«mpnt,  thoogh 
negativing  a  warranty,  would  not  exon- 
erate the  party  from  a  liability  for  a  snp- 
Eiression  of  the  truth  or  the  suggestion  of 
alsehood.  * 

U)  Kidney   v    Stoddard.  7    Met.  2!,% 
laniahea  an  excellent  iUnatration  of  ■neb 
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tracts  ot  insurancfl ;  where  the  insured  ia  bound  to  state  all  facts 
within  his  knowledge  which  would  have  an  influence  upon  the  terma 
ot  the  contract,  and  are  not  known,  or  may  be  supposed  by  him 
not  to  he  known,  to  the  insurer  (m)  In  these  cases,  and 
•  in  others  which  come  within  this  principle,  the  suppressio  *  778 
vtri  has  the  same  effect  in  law  as  the  expreasio  falsi. 

The  next  rule  of  which  we  would  speak  ia  one  which  is  fre- 
quently of  very  difficult  application.  It  is  the  rule  which  discrim- 
inates between  the  mere  expression  of  opinion  and  the  statement 
of  a  fact.(n)'  This  is  often  a  question  for  the  jury;  but,  so  far 
as  it  ia  matter  of  law,  it  may  be  said  that  a  false  representation, 
in  order  to  have  the  full  effect  of  fraud,  must  relate  to  a  substan- 
tial matter  of  fact,  and  not  merely  to  a  matter  which  rests  in 
opinion,  or  estimate,  or  judgment,  (o)     One  reason  is,  the  difficulty 

%  eoiteeatnital  aa  U  actioDalile.    Tliere  a  tale,  gave  an  aathority  in  n-ritiuft  to  sell 

tsther  by  letter  recommended  his  minor  it  npou  certain  terma,  roatainiug  the  fol- 

BOD  M  worthy  of  credit,  &c.     He  did  not  luving   clause:    "I   will    guaranty   that 

state  that  he  was  a  miuQT.    A  saw  the  let-  there  ia  45,000,000  teet,  board  measare, 

tei,  and  oh  the  strength  ot  it  trusted  the  of  inne  timher,  on  the  cowiuhiu  ;   and  the 

minor  for  goods    for  trade    to    a   larne  pDrcbaser  mny  elect,  within  thirty  days  of 

amomnt.     'fht  jury  were  told,  that  if  Iht  the  parchiuie,  to  take  it  at  a  snrv-ey  of  all 

father  coaeeaied  lie  fact  of  the  minority  of  the  standing  pine  timber  at  one  dollar 

the  SDH,  loilA  lie  view  of  giving  him  a  credit,  per  tboaBand.  or  pay  the  said  915.000  ;  " 

knotcing  or  believiuE,  that  if  thai  fact  had  it  was  held,  that  this  did  not  amiinnt  to 

beenitated  he  wonla  not  have  obtained  the  a  represeut«tion  tbut   there  were  in  fad 

credit,  he  was  liable  in  law  for  the  damage  furty-Qve  miUiong  of   feet  of  timber  on 

A  BOstaiued,  and  this  roling  was  affirmed  the  land,    HammHtt  v.  Emerson,  ST  Me. 

t^  the  whole  court.    And  see  Jackson  c  30S.    So,  in  Sandford  d.  Handy,  23  Wend, 

Wilcox,  I  Svam.  344.     So,  where  it  wai  960,  it  was  held,  that  a  veodor  of  land   is 

■freed   between  the  vendors  and  vendee  not  liable  for  an  expreasiun  of  opinion  of 

^  goods,  that  the  latter  thoold  pay  lOs.  its  value ;  but  he  is  for  a  false  repreranta- 

per  ton  beyond  the  market  price,  which  tion  as  to  its  location,  if  the  purchaser 

BOm  was  to  be  applied  in  liquidation  ot  have  uot  au  opportunity  at  the  time  of 

on  old  debt  dne  to  one  of  the  vendon;  seeing  the  laud.     So,  also,  he  is  liiible  (or 

and  the  payment  of  the  K"*"!'  ^lU  guar-  a  misrepresentation  as  to  the  coat  of  the 

•uCeed  by  a  third  persou,l)ut  the  bargain  land. 

between  the  parties  was  uot  communicated  (o)  Thus,   misrepreiientntiaiiB    by  one 

to  the  surety  ,  it  was  held,  that  thai  was  contriictiug  party  to  the  other,  as  Co  the 

a  fraud  on  the  surety,  and  rendered  the  Talne  or  qoantityot  a  commodity  in  mar- 


tniatantj  f  Old.    Pidcock  v.  Bishop,  3  B.  &    ket.   wht 
C.  eos.  subject  i 

<a)  Lindenan  d.  Deaborough.  S  B.  &    bnth  parties. 


equally   within   the  power  of 


C-  186;   flufe  i-.  Tnmer,  6  Taunt.  338,  an  in  contemplation  _ 

excellent  case  on  the  subject  of  conceal-  Foley  v.  Cowgill,  5  Blackf.  IB.    And  the 

ment.     See  fnrtber  Clark  d.  Man.  Ins.  Co.  same  priucrple  was   spplied   in   Daily  u. 

8  How.  £35 ;    Fletcher  v.  Commonwealth  Merrell,  3    Bulatr.   *)4,  where   a  carrier 

Ins.  Co.  IS  Pick.  419;   Waldeu  e.  Louisi-  brought  an  action  of  deceit  for  represent- 

ana  Ins.  Co.  12  Ls.  134;    Lyon  n.  Cora-  '       ^   -      '  -^  --        <    -      , 


'P' 


.  ..    Tub.  Co.  3  Rob.  (Ijl)  266 ;    New  was  20  ciTt.,  whereby  two  of  his  horsea 

Yorit  Bowery  Ins.  Co.  i>.  New  York  lai.  were   killed.      Judgment   was    arrested, 

Co.  17  Wend.  3M.  because  the  carrier  might  have  weighed 

(n)  Where  a  person   baring  land  for  the  load  himself.  But  false  represeuCaUons 

<  As  CO  wlutt  eoMtitntes  merely  an  expression  ot  opinion  within  this  mie,  tee 
Ballaln  v.  Tucker,  13  Q.  B,  D.  562;  Tabor  d.  Petera,  74  Ala.  90;  JackBon  v  Cullini, 
SSMicb.  597;  »4Mich.lM;  Stewart  v.  StMms,  63  N.  U.  99;  Uickey  o.  Horrell,  108 
N.  T.  4S4. 
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of  proving  thnt  a  mere  statement  o(  opinion  is  false,  for  no  one 
can  know  what  another  thinka,  with  any  certainty,  unless  t^e  opin- 
ion is  of  some  tangible  matter  of  fact  plainly  before  one's  eyes,  aiid 
then  it  would  generally  be  a  falsehood  as  to  fact.  Another  reason 
is,  that  if  one  person  has  an  opinion,  so  may  another ;  and  if  any 
one  relies  on  mere  opinion,  instead  of  a»certainjng  facts,  it  is  hU 
own  folly.  But  this  rule  must  not  be  pressed  beyond  its  reason. 
For  though  the  statement  be  iu  form  cmly  of  an  opinion ;  yet  if 
that  opinion  was  one  on  which  the  other  party  was  justified  iu 
relying,  either  by  the  relations  existing  between  the  par- 

*  779   ties,  (p)  or  by  the  nature  •  of  the  ease,  and  it  can  be  nuide 

to  appear  that  the  opinion  expressed  was  not  in  fact  held. 
it  is  not  easy  to  see  why  thia  should  not  be  i^arded  as  a  false 
statement  of  a  fact,  or  rather  why  it  is  not,  stoictly  speaking,  a  false 
statement  of  a  fact 

The  misrepresentation  need  not  be  made  by  the  party  whom  it 
benefits,  in  order  to  constitute  a  frand  as  gainst  him.  (9)     It 

by  K  vendoT  of  real  estate  as  lo  iu  Income  rnet  one  of  hit  original  rredtton.  who  toM 

or  proflts  will  iuvalidnte  the  sole.    Irving  him  that  be  had  been  called  opan  by  tb« 

V.  Tlioiuai,  IB   Mb.  ilS ;   Hatchinson  v.  vendor,  and  that  "  he  had  giveo  as  gooA 

Morley,  7  Suott,341.    Aud  see  Maddefurd  an  account  of  him  as   he  conld  and  not 

V.  Aoetwick,  1  Siiii<>DS,89  ;  WiUou  r.  Wil-  malte  hi mselF  liable."  —  "that  he  had  told 

son,  6  ScoU,  JMO;  Uobell  c.  Steveos,  3  B.  him  that  he.  the  porchaaer.  <ras  a  cle*er 

&.  C.  623.  fellow,  and  was  duiuz  a  thriving  bosioMa 

(/>)  See  Sbaelfei  v.  Sletide,  7  Blackf.  in  Vewennee ;  and  that  he.  the  creditor, 

17S.  had   sold   htm  Kuods,  and  he  paid   well, 

{</)  And  it  is  for  thii  reaaon,  that  it  A  aud  he  w»*  ready  to  sell  him  more."    At 

trosts  B  npon  the  fraudulent  recommeo-  the  time  u£  this  transai-tion,  the  parchaser 

datioQ  Iff  C,  A  is  not  left  to  his  action  was   in  arreani  to  these   nme   original 

for  damages  against  C/ur  the  dtceit,  but  creditors,  to  the  amount  of  iiereial  hwi- 

tbe  fraod  of  C  invalidates   the  contract  dred  dollars  each,  and  their  demaada  had 

u  the  liands  of  tbeir 
9  the   par 

It  thiH  last  purchase  Iwd 

very  interesting  and  valuable  case  upon  been  effected,  they  seut  inmnictions  to  tho 

this  point.     In  that  case  the  creditors  of  attorney  to  attach  the  gooili',  as  the  prop- 

*  trader  who  was  iiiaoivent.  but  who  eity  of  the  purchaser,  npon  their  arrival  at 
wuhed  to  purchase  goods,  being  nnwill-  the  place  of  destiuation.  I'his  was  done, 
ing  to  extend  to  him  further  credit,  told  and,  as  soon  as  the  vendor  was  informed 
him  that  they  did  nut  like  to  sell  to  of  the  insolvency  of  the  purchaMr,  which 
him  if  ho  could  buy  elsewhere,  and  gave  waa  within  a  week  after  the  attachment, 
him  the  name  of  another  merchant,  aud  be  demanded  the  goods  of  the  sheriff, 
authorized  him  to  refer  to  them,  lie  offeriug  to  pav  freight;  bat  the  ^wrifl 
attempted  to  purchase  of  this  merchnnt,  refuiea  to  surrender  them.  The  attach- 
■nd  being  asked  for  references,  gave  the  ment  wan  made  upon  soits  in  favor  of  the 
name*  of  liis  original  creditors,  and  was  several  original  creditors,  and  it  did  not 
told  to  call  a^iii  io  half  an  hour.  He  appear  that  either  of  these  rredilon<,  ex 
did  call  Again  in  the  conme  of  the  cept  the  one  above  menciousd,  had  made 
day,  and  the  purchase  was  effected.  No  any  representation  whatever  in  relation  to 
inquiry  was  made  by  the  vendor  of  the  the  matter.     And   it  was  htld.  that  the 

Snrchaser.  as  to  his  ctrcumstanees,  nor  parchiuer  was  recpunsible  for  die  repie- 

id  he  give  any  assurance  whatever  rela-  aentations  made  by  bia  creditor;  and  that 

live  thereto,    Un  the  same  day,  and  after  the  vendor,  having  been  cheateil  and  do- 

the  purchase  was  effected,  the  purchaser  ceived  by  means  tot  which  the  pnTrhnnw 
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may  be  bia  by  adoption  :  as  if  a  seller  knew  that  a  false  statement 
had  been  made  by  a  third  party,  which  waa  known  to  the  buyer, 
and  was  operating  upon  his  mind,  aud  inducing  him  to  complete 
the  purchase ;  (r)  if  the  seller  only  permits  the  buyer 
*  to  act  under  this  delusion,  he  makes  the  falsehood  his  *  7S0 
own,  and  it  is  bia  fraud,  (s)  And  it  is  hardly  necessary  to 
repeat,  what  may  he  inferred  from  the  general  principles  of 
agency,  that  a  principal  may  commit  a  fraud  by  an  agent,  or  may 
even  be  affected  by  the  fraud  of  his  agent,  although  personally 
honest,  (t) 

We  have  already  seen  that,  generally,  wherever  one  has  a  right 
to  rescind  a  contract,  and  exercises  that  right,  he  must  restore 
the  other  party  to  the  same  condition  that  he  would  have  been  in 
if  the  contract  had  not  been  made,  (u) '     But  where  the  right  to 

wu  legally  reaponsible.  might  aastain  the  BDit  of  plaintiff.  See  also  Weather- 
trover  agaiuBt  the  sheriff  to  recover  .the  ford  v  FUhback,  3  Scam.  170.  But  iu 
Talne  of  the  gooiU  so  attached,  McCracken  b.  Went,  17  Ohio,  16,  it  waa 
(r)  Crocker  u  Lewis.  3  Snmner,  8.  lo  ieiJ,  that  if  A  write  A  letter  to  B,  desiring 
thiB  case  it  was  held,  that  a  representation  bim  to  introduce  the  bearer  to  aui:h  mer 
made  by  A  to  B,  and  communicated  by  B  chants  as  he  may  desire,  aud  describing 
Cu  C,  who,  relviog  thereupon,  contracts  him  as  ■  man  of  property,  and  the  bearer 
with  A,  by  which  he  is  defraaded,  shall  do  not  deliver  the  letter  to  B,  but  use  it  to 
have  the  same  effect  to  avoid  the  contract  obtain  credit  with  C,  C  cannot  maintain 
$a  it  made  directly  by  A  to  C.    See  also  an  action  for  deceit  a^oat  A,  thongh  the 


Hont  a.  Moore,  S  Barr,  105.     So  ftaodu-  (i)  See  Warner  i'.  Daniels,  1   Woodb. 

lent  representations  by  A  to  B  conrerniuc    t  M.  90;  Harris  v.  Delamar,  3  Ired.   Eq. 
another's  credit  or  solvency,  if  commnni-     219;  Bowers  b.  Juhoson.  10  Smedes  &  M. 


rated  to  C,  who,  relying  npon  them,  trusts  173  ;  Lawrence  v.  Kand,  S3  Miss,  1 
sDch  third  person,  "may  give  C  a  right  uf         (0  Fitzsimmons  i'.  Josliu,  SI   Vt.  129. 

actioD  afaioat  A,  as  much  a»  if  the  com-  la  this  case  Htdjield,  J.,  ably  reviews  the 

munication  had  been  addressed  to  C  in  decided  cases,  and  pointedly  coodemnsthe 

peiaOD.     For  the  foundation  of  sach  an  cases  of  Cornfoot  v.  Fonke,  6  M.  &  W'. 

action  is  not  privity  of  contract :  but  the  3,^8 ;  and  Langridge  p   Levy,  2  H.  &  W. 

author  of  the  fraudulent  misrepreseuca-  519,   4   id.   335,   as  unsound.      See  also 

tions  is  guilty  of  a  tort,  and  is  answerable  Fuller  f,  Wilson,  3  (j,  B  98 ;  and  Croat 

tor  the  damage  suffered  by  any  one  from  v.   Sacliet,  2  Bosw.  617.     And  see  antt, 

Mch  tortious  contract.     Gerhard  v.  Bates,  vol.  i.  pp.  '  T2,  *  73,  aud  Dotes. 
BF.llis  &  B.  476,  ia  Eng,  L.  &  Eq.  129;  (u)  Burton  v.  Stewart,  3  Wend.  236; 

Pilroore  b.  Hood,  5  Bing,  N.  C.  97     In  Thayer  v   '["umer,   8  Met.  5*0 ;  Kimball 

this  last  case,  the  delendaut  being  abont  u.    Cunningham,  4   Mass.   SOS ;  I'erle;  r. 

to  sell  a  public -house,  foltiely  represented  Batch,  23  Pick.  283.    See  also  a«le,  p.  •  679, 

lo  fi,  who  bad  agreed  to  purchase  it,  that  n.  (□),     But  in  Stevens  e.  Austin,  1  Met, 

thereceipis  were  £180amonth  ;  B  having,  557,  where   B   received    the   prumissory 

to  the  knowledge  of  defendaut,  commuin.  note,  &c..  of  A,  for  goods  wliich  A  frauda- 

coted  this  representatioD  to  plaintiff,  who  lently  obtained  of  him  and  sold  to  C,  who 

ttecame  the  purchaser  instead  ol  H,  KM,  had  knowledge  of  the  fraud ;  it  was  hild, 

that  aa  action  lay  against  defendajit,  at  that  B  might  maintain  an  action  of  trover 

'  A  porchaser  of  counterfeit  bonds  of  the  United  States,  in  whoae  possession  they 
•re,  need  not  return  such  bonds  tiefure  bringing  an  action  tu  recoter  back  the  mon^ 
paid  by  him  for  them.  Brewster  v,  Burnett.  155  Mass.  EB.  Nor  need  a  persouai 
Dumcnred  note  giveu  in  fraud  by  a  purchaser  l>e  returned  before  suing  for  the  fraud 
Dayton  v.  Monroe.  47  Mich,  193,  Where  the  defendant  fraudulently  purchased  of  the 
pUntiff  stock  in  a  luuikrupt  company  of  which  the  defendant  was  trustee,  the  consid- 
eration paid  neied  not  be  return^,  but  will  be  placed  to  the  defendant's  credit  in  an 
action  to  recover  dividends  on  such  stocli.    Clews  o,  Traer,  57  la.  499.  —  K. 
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rescind  springs  from  discovered  fraud,  tbere  is  an  exception  to 
the  rule :   the  defrauded  party  does  not  lose  his  right  to  rescind 
because  the  contract  has  bees  partly  executed,  and  the  parties  can- 
not be  fully  restored  to  their  former  position ;  (»)  '  but  he 

*  781   must  rescind  as  soon  as  circumstances  permit  '  and  must 

not  go  on  with  the  contract  after  the  discovery  of  the  fraud, 
so  as  to  increase  the  injury  necessarily  caused  to  the  ^uduleiit 
party  by  the  rescission,  (tr)    In  other  words,  if  he  rescinds  on  the 


"The  qneMion  is  whether  Che  ploiatiff  wu  aJi  the  aniFlM  sold  in  ipKie,  perhana  b» 

bound  tu  teuder  hack  the  note  aad  moae<f  wonld  bare  beeo  obliged  to  return  ail  the 

he  had  received  hAfore  he  could  btiug  hia  consideratioii  received.    In  Fruet  r.  Lowrr, 

action.    We  t)iiak  he  was  not.    Not  to  the  15  Ohio,  SOO,  it  vas  held,  that  if  A  ob- 

defendant;  for  the  plaintiff  had  received  tains  goods  of  B  by  false  pretences,  and 

uothing  of  him.     Nor  could  the  defeudant  gives  therefor  au  accepted  draft  upon  C, 

ntise  the  question,  whether  the  plaLutitI  au  accommodation  acceptor,  it  is  not  neces- 

liad  made  restoration   to  Foster  or  noL  sarj^  for  B  to  return  the  cimft  to  A,  in 

It  was   Tea   inter   alios,   with   whidi    the  order  to  rescind  the  sale.aod  recover  hack 

plaintiff  had  no  concern,  and  was  wholly  the  goods.    And  so,  if  a  person  etfect  a 

irrelative  to  the  issue  hetween  the  parties.  compromise  ol   his  debts,  by  fraudulent 

Generally,  an  oFFer  to  retani  the  property  repregeniationa,  and  procure  a  discharge  of 

received  is  as  effectual  as  actually  return-  the  same  by  paying  a  percentage  theruoD, 

ing  it.     See   Howard   i>.   Cadwalader,   S  and  an  actiou  oe  Drought  to  recover  the 

Blackf,  3ii ;  Newell  b.  Turner.  9  Porter,  balance,  on  the  ground  of  fraud,  it  is  not 

4S0;  Barnett  o.  Stanton,  2  Ata.  181.    But  necessary,  as  preliniiuary  to  the  right  ot 

■ee   Carter  n.   Walker.  2   Rich.  4U.     In  recnrery,  that  the  plaintiff  repay,  or  offer 

Bacon  e,  BruwD,  4  Bibb.  9t,  it  was  htld,  to  repay  the   percentage   received.      The 

that  in  an  action  for  damaget  for  deceit  doclnne  of  the  rescission  of  conlraclf  does 

in  a  sale  of  personal  property,  it  was  oot  not  apply  to  such  a  case.     Pierce  o.  Wood, 

necessary  to  return,  iit  offer  to  return,  the  3  Foster,  519. 

property.  Alittr,  if  the  buyer  disaffirms  (w)  Thos,  la  Massoo  v.  Buvet,  I  Denio, 
the  contract  and  snes  for  tht  price  paid.  69,  it  was  held,  that  where  a  party  haa 
(cj  Thus,  where  a  vendor  received,  in  been  led  to  enter  into  a  contract  by  the 
part  payment  for  goads,  the  note  of  a  fraud  of  the  other  party,  he  may,  upon 
third  persoD.  and  for  the  other  part  au  discovering  the  fraud,  rescind  the  con- 
order  from  the  vendee  ou  another  person,  tract,  and  recover  whatever  he  has  ad- 
which  order  Has  duly  paid,  it  was  held,  vanced  apon  it,  provided  he  does  so  at 
that  the  vendor  having  taken  the  note  the  earliest  moment  after  be  has  itnowl- 
npou  the  false  and  fraudulent  representa.  edge  of  the  fraud,  and  retoms  whatever 
tions  by  the  vendee  that  the  maker  was  he  nas  himself  received  upon  it.  In  that 
solvent,  might  return  the  note  to  the  case  the  defendant,  beiug  the  plaintiff 
vendee,  and  maintain  assumpsit  fur  the  in  a  jodgment,  and  aliout  to  cause  land 
balance  of  the  amount  of  the  goods  sold  of  the  judgment  debtor  ti)  be  sold  on  ex- 
above  the  order,  without  returning  the  ecntion.  fraudulently  represented  to  the 
order  alsi>;  and  that  the  defendant  was  plaiatifl  that  the  land  to  be  sold  was  free 
not  entitled  tu  be  placed  entirely  in  ttala  from   ao;   prior  locambraace,   when   in 

>  In  Hendricbson  n.  Hendrickson.  SI  la.  68,  Sttvert,  J.,  qnot«s  the  text  wtth  ap- 
proval, and  says  that  a  party  who  has  frandulentlv  procured  the  execution  of  a  contract, 
IS  nut  entitled  toan  offer  to  restore  as  a  condjtion'precedent  of  rescisBioD.  In  American 
Wine  Co  a.  Brasher.  14  Reporter,  609,  MeCrani,  J.,  althongh  qnoting  the  text  with 
disapproral,  ss  not  borne  out  by  the  uuthoritiee  cited  aupra,  in  note  (f).  yet  decides  the 
case  in  exact  accordance  with  the  doctrine  expressed  in  the  text.  In  that  case  the 
defendants  bought  a  hundred  casea  of  wine,  and  after  the  sale  of  twenty  cases  rescinded 
the  contract,  and  it  was  lieid,  that  such  partial  rfr^ale  of  the  wine  would  not  of  itself 
prevent  a  rescission  ;  hut  it  was  intimated  that  if  the  whole  or  a  greater  part  of  the 
subject-matter  of  the  sale  had  been  disposed  of,  the  i«siilt  might  have  been  diSeNDt. 
But  see  Dawes  i-.  Usniess,  L.  R.  10  C.  P.  166.  —  K. 
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ground  of  fraud,  he  muat  do  so  at  once  on  discovering  the 
frand ;  (x)  for  he  ia  uot  bound  to  rescind,  and  any  "  delay,  *  782 
especially  if  it  be  injurious  to  the  other  party,  would  be 
regarded  as  a  waiver  of  his  right.  Cases  often  say  that  fraud  makes 
a  contract  absolutely  void,  (y)  >  but  by  this  it  cannot  be  meant  that 
the  innocent  party  cannot  waive  the  fraud,  and  insist  upon  the 
contj^act.  And  such  a  waiver  would  be  inferred  from  his  continu- 
ing to  treat  as  his  own  the  property  which  came  to  him  by  reason 
of  the  fraud,  (s)  The  mere  lapse  of  time,  if  it  be  considerable, 
goes  far  to  establish  a  waiver  of  this  right ;  and  if  it  be  connected 
with  an  obvious  ability  on  the  part  of  the  defrauded  person  to  dis- 
cover the  fraud  at  a  much  earlier  period,  by  the  exercise  of  ordi. 
nary  care  and  intelligence,  it  would  he  almost  conclusive,  (a) 

The  fraudulent  party  cannot  himself  assert  his  fraud,  and  claim 
as  his  right  any  advantages  resulting  from  it     To  permit  him  to 


truth  it  was  Bobject  to  older  liens  to  more  See  alM  Whitney  v.  Allaire,  4  Deaio,  554 ; 

than   iCa   value,  and  the?eby  iudDced  him  Llojd  r,  Brewster,  4  Faige,  53T      So,  it 

u>  become  the  pDrchaser^at  the  sheriff's  after  a  party  baa  arqnired  a  knowledge 

tale  fur  a  cuuudenble  Bum,  and  received  of  facta  tending  to  affect  a  contract  with 

ftoiD  him  in  payment  of  his  bid  the  aota  fraad.  he  oSere  to  perform  it  on  a  coa- 

ot  a  thitd  perBOii  held  by  the  plaintiff  for  dition  which  he  has  no  right  to  exact,  he 

a  larger  anm  than  the  amoant  bid,  givint;  thereby  waives  the  fraud,  and  cannot  iteC 

hack  hii  own  note  for  the  balance.     It  it  up  in  an  action  on  tlie  contract,     Blv- 

wai  hdd,  that  the  plaintiff,  who  had,  im-  denburgh  e.   Webih,   Baldw.   331.     And 

mediately  upon  the  discovery  of  the  fraud,  see  Lamerson  v.  Marvin,  8  Barb.  10.     But 

offered  to  give  np  the  note  received   hy  in  Adaaia  v.  Shelby,  10  Ala.  4T8,  it  waa 

him,  and  to  araign  the  certiflcote  of  sale,  held,  that  when  a  party,  by  fraud,  obtains 

voold    maintain    replevin    in    the   detinet  possession  of  property,  nnder  a  contract 

against  the  defendant,   for  the   note  so  which  he  had  not  complied  with  on  his 

transferred  to  the  defendant  hy  him.     See  part,  an  offer  bv  the  defrauded  party  to 

Cobb  t>.  Hatfleld,  46  N.  Y.  533;  Bulkley  make  a  new   co'niract,  whicli   ia   not  ac- 

V.  Morgan,  3S  Conn.  393.  ceded  to.  ia  not  a  waiver  of  any  right  he 

(x)   rhus.  where  A  engaged  to  carry  hod  agaiDBt  the  other  for  the  frand  prac- 

away  certain  rubbish  (or  B  at  a  ipec{fitd  liaed. 

luin,  but  found  upon  comuiencing  his  |.y)  Flynn  v.  Williama.  T  (red.  32. 
worlt  that  B  had  made  fraudulent  repre-  (i)  Thus,  in  Campbell  v  Fleming,  1  A 
■entations  as  to  the  ijuantitv  of  rnhbiah,  A  B.  40,  it  was  held,  that  if  a  party  be 
tnit  nevertheless  went  on  w'ith  the  work,  induced  to  purchase  an  article  by  frandu- 
and  then  sought  to  recover  more  than  the  lent  lepresentatiouv  of  the  seller  revpect- 
Bum  specified  by  the  contract,  it  wai  htid,  ing  it,  and  after  discuveriog  the  fraud 
that  hv  going  on  with  the  work  he  had  continues  to  deal  with  the  article  an  his 
i  the  fraud,  and  conld  not  recover  own,  he  cannot  recover  baik  thi 
I 

_. ',  a*  Wend.  74,  is  very  analogons,  wards  revived  by  Che  discovery  of  another 

and  see   Herrin  v.   Libhey,  SB  Me.  350.  incident  in  the  same  fraud. 

So,  it  a  party  defrauded  brings  an  action  (a)  See  Veazie  v.  Williama,  3  Story, 

on  the  contract  to  enforce  it.  he  thereby  61!.     But  see  Attwood  ».  Small,  6  Clark 

waives  the  fraud  and  affirms  the  contract.  &  F.  334  i  Irvine  i:  Kirkpatrick,  House  of 

Fereuson  v.   Carrin(rton,   9  B.  &  C,  59 ;  Lords,  3  Eng.  L.  &  Eq,  1 7. 

Kimball   c.   Cunningham,  4    Moss.   S03. 

^  Hamen,  L.  R.  10  C. 
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do  80  would  be  to  contradict  tht  plainest  piiaciples  of  law.  No 
man  can  be  permitted  to  found  any  rights  upon  his  own 
wrong ;  (b)  and  it  would  seem  to  be  an  inference  from  this,  that, 
if  both  parties  are  in  fault,  the  law  will  not  interfere  between 
them ;  and  this  is  eo,  if  both  parties  are  actually  fraudulent, 
althov^h  the  beginning,  and  the  greater  fraud,  may  be  on  one  side 
or  the  other,  (c) 

The  general  rule,  that  equity  gives  relief  only  where  the  law 
cannot,  seema  not  applicable  to  cases  of  fraud ;  for  there  equity 
and  law  have,  in  some  cases  at  least,  a  concurrent  jurisdiction. 
But  where  the  injured  party  confines  his  claim  to  damages,  he 
should  bring  his  action  at  law.  If  he  seeks  to  set  aside  the  con- 
tract entirely  on  this  ground,  he  must  either  watt  uatil  sued  upon 
the   contract,  and   then  interpose  this   defence   at  law,  or 

*  783    *  by  his   bill   in  equity   seek   for  an  injunction,  or  other 

proper  remedy.  There  is  one  distinction,  however,  which 
rests  upon  cases  of  authority,  but  is  in  its  own  nature  so  far  tech- 
nical that  we  have  some  doubts  whether  it  would  now  be  generally 
adopted.  It  is  this,  that  while  in  a  suit  on  a  simple  contract, 
fraud  is  a  good  and  complete  defence,  it  is  not  pleadable  in  bar  to 
an  action  founded  upon  a  specialty.  Some  of  the  courts  which 
have  recognized,  and  perhaps  enforced  this  distinction,  have 
doubted  its  reasonableness ;  and  in  that  mingling  of  law  and 
equity  jurisdiction,  which  has  made  much  progress,  aud  threatens, 
OF  promises,  to  make  more,  we  think  this  distinction  will  disap- 
pear, {d)    It  has  been  said  that  equity  will  act  upon  presump- 

(5)  JoDM  i>.  Tatet,  9  B  ft  O  SSS,  per  tag  the  jndnnent  of  the  court,  said:  "  It 

Lord  Ttalrrden ;  Tajlor  v.  Weld.  5  Mas*,  wu  iirpiod  on  the  part  of  ihe  plaintiff, 

116;  Ajrea  c.  Hewett,  19  Me.  281  ;  Uollia  that  whatever  might  be  the  etFrct  of  the 

V.    Morris,    3    HarrioE.    (I>el')    1S8.      See  alleged  fraud  in  defence  of   a,  anit    on  • 

Begbie  B.  Phosphate  Sewage  Co.  L.  R.  10  simple  rnntract.  such  a  fraud  is  not  plead- 

Q.  B.  491  ;  1  Q  B.  1).  679,    Therefore  ooe  able  in  bar  of   an  artion   on  n  deed  or 

who  givea  a  fraadaleat  bill  of  sale  to  de-  ipecialty.     Several  eases  are  I'ited  '\a  sap 

fraud   hia  creditara  cannot  set  it  aaide.  port  of  this  position,  from  the  decisions  of 

Bessej  v.  Windham,  6  Q.  B.  IBS ;  Nichols  the  coarts  of  New  York ;  and  the  point 

B  Patten,  IB  Me.  231.  seems  to  be  there  so  settled  bv  a  seriea  of 

(c)    Waibnrton     u.    Aken,    I    Mcl.ean,  esses.     It  is  a  little  remarkable,  however. 

4W;   Ooady   n.  Gebhart.   I   Ohio   State,  that  the  original  case,  which  constitntet 

3es ;  Nellis  f .  Clark,  20  Wend.  34  ;  Rmith  the  commencement  of  this  series,  ui  liardl; 

n  Hnbba.  I   Fairf.  71  ;  Hoover  v.  Pierce,  an   anthority  for  the  point.     l>orhui   r. 

27  Miss.  13.  Sammis,  2   Johns.  179,  note      The  cam 

id)  An;  such  distinction  is  denied  in  was  debt  on  bond,  for  tlie  price  of  a  slave: 

Maasachusetla.    .See  Hazard  n,  Irwin,  18  the  defendant  relied  on  the  fact  that  the 

Pick,  9S,     In  that  case  it  was  held,  that  negro  was  free,   and  not  the  property  of 

in  an  action  on  a  contract  nnder  seal,  in  the    plaintiff,  when  he  sold  her;  a  mere 

which  one  of  the  contracting  parties  is  failure  of  consideration,  and  with  no  ai'Vr- 

seelciug  to  enforce  the   contract   against  ment  of  fraudulent  representation.    The 

the  other,  tlie  defendant  may  plead  that  court  ask.  '  Can  a  defendant  in  a  court  of 
law  g«t  rid  of  a  bond,  girei 
a  chutel,  OD  the  ground  of  failure  of  con- 
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tioDS  of  fraud,  which  law  might  oot  deem  sufficient'  to  jostify  a 
verdict  {dd) 

*  It  is  said  that  the  law  never  presumes  fraud.  It  this  "  784 
maxim  ia  regarded  merely  as  an  expression  of  the  horror 
with  which  the  law  regards  fraud,  and  its  unwillingDess  to  suppose 
that  any  one  can  be  guilt/  of  a  thing  so  base,  it  may  be  useful.  And 
if  it  means  no  more  than  that  the  law  never  presumes  fraud  with-  . 
out  any  evidence,  as  it  will  sometimes  presume  payment  or  title 
from  lapse  of  time ;  («)  or  that  fraud  will  not  be  imputed  if  the 
facts  upon  which  it  ia  predicated  may  consist  with  honesty  of 
iatention,  (ee)  it  is  true.  But  this  language  is  sometimes  used  when 
nothing  more  is  meant  than  that  it  will  not  too  readily  admit  fraud 
upon  slight  evidence;  and  when  it  might  be  taken  to  mean,  what 
certainly  is  not  true,  that  the  law  will  never  imply  fraud  where  it  is 
not  directly  proved,  or  will  not  call  and  treat  as  constructive  fraud 

•ideiktioD  7     Then  ia  no  mllegUfon  that  abov«  euM  uaainad  the  nme  rale  to  be 

the  plftiatiff  sold  the  chattel  tniulnleDtly,  a  settled  role  of  law ;  bat  the  cai<e  wu  dis- 

and  koowing  that  he  had  do  title.    There  tiogaUhable  in  thin,  that  the  first  grantee, 

la  BO  caae  in  which  a  bond  can  be  Mt  aside  who  obttuned  the  deed  from  the  plaintiff 

bnt  where  the  cunsideTatioa  wai  roid  in  by  trand  and   impoaition,  had  conveyed 

law,  or  where  there  wu  fraud,'    Bnt  It  the  land  to  a  bona  Jide  porcliaeer  withont 

waa  afterwards  ruled,  that   ftand  cannot  notice,  and  wo  it  was  Md,  that  as  against 

be  pleaded  to  a  spevi^tyinaconrt  of  law,  him  the  rule  did  not  apply.    The  genend 

not  aSecling   the  executiuQ  of  the  bond  ductriDewei  alsoiettled  in  a  rase  in  which 

itaeUi    bat  then   dectsioni  are  founded  the  opinion  waa  given  by  Pariorit,  C,  ll. 

maiuly  on  the  comide ration,  that  a  tnore  It  ia  direotly  in  point.   It  waa  on  covenant, 

adequate  remedy,  aod  one  better  adapted  and  the   defendant  pleaded   that  it  was 

at  once  to  discover  the  frand  and  to  re-  obtained  by  frand  and  impocition,  and  the 

lieve  againet  it,  is  aSorded  in  eqnity.     In  defence  waa  hrld  good.     I'he  queation  as 

one  of  the  late  cases  un  the  auhject,  Chief  to  the  relative  jnrisdiction  of  courts  of 

Jnstke  Saoagt  says :  '  I  confess  1  can  aee  law  and  eqnity  is  there  cunaidered.     The 

no  ver;   good    reaiKin   why   thEa   defence  learned  jadge  conclndes  this  part  of  the 

shonlrt  be  excluded  from  a  court  of  law,  case  thus ;  '  But  when  a  court  of  law  has 

and  the  party  aent  into  a  court  of  equity ;  regularly  the  fact  of  fraud  admitted   or 

but  ao  the  point  has  always  been  decided.'  proved,  no  good  reason  cbq  be  a^ianed 

Stevens   r.   Judaan,   4  Wend.  473.     Bnt  why  relief  shonid  not  be  obtained  tliere, 

whatever   mav   have   been    decided   elue-  sUhongh  not  always  iu  the  same  war  in 

where,  we  think  it  has  long  been  a  seUled  which    it    may   be  obuined    in   equttv.' 

rote  in  Massachnsetti,  that  such  a  fraud  Boyntun  r,  Hubbard,  '  Mass,  119,    'Ihe 

ns  that  aet  forth  iu  this  case  Is  a  good  conrt  are  all  of  opinion,  that  in  an  action 

defence,  as  well  to  an  action  founded  on  a  on  a  contract,  though  ander  aeaJ.iu  which 

deed  as  anv  other;  it  is  r»tber  acted  on  a  party  is  aeeking  to  enforce  a  contract 

aa  a  settled   rale  than  discussed  and  da-  against  the  other  contrartinf;  party,  a  plea 

cided  in  any  particular  case.     The  eases  and  proof  that  such  contract  was  ublained 

cited  on  the  argument  are  caae*  in  which  by  frand  and  impoaiiiou  would  couatiiute 

the  judgment  of  the  conrt,  upon  greatcon-  a  good   defeuce   at  law,  and,  of  course, 

■ideration,  proceeded  upon  thia  as  a  settled  th^  had  this  been  a  anit  against  I'enman, 

mle  ot  law.     Bliss  o.  Thompson,  4  Mass.  he  might  ha*e  made  this  defence  at  Uw." 

499;    Somes  p.   Skinner,   16   Mass.  348;  To  thft  same  effect  is  Hoitt  v.  Holcomb, 

Somes  tt.  Brewer,  !  Pick.  191.    The  aee-  3  Foster,  535 ;  Uewin  r,  Libbey,  30  Me. 

end  of  the  above  cases  was  a  real  action,  390;  Hancock's  Appeal,  34  Pa,  155,     See 

invoMng  a  question   of   title ;  and   the  also    Geoigs    n   Tate,    lOS   U,   .1   Gfi4 ; 

deed,  by  which  the  plaintiff  conveyed  to  Biedermaa  v.  O'Connor,  117  111.  493. 
the  defendant,  being  shown  to  have  been  [dd]  Ward  n,  I^mherL  31  Ga.  IGa 
^i,!.;,.^  >,»  inn».it!nr.  .Tui   tr,nA   ii  .n.  ((}  Hatch  p.  Bnyler.  la  Cush,  S7. 

(«j  Lyniao  r.  Cesilord,  15  lumt,  iM, 
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that  wbicli  is  not  ptoved  to  be  actual  fradd.  (/)  There  is  such 
ft  phrase  in  use  as  legal  fraud ;  meaning  not  fraud  which  the  law 
allows,  but  that  which  the  law  for  good  reaaons  calls  fraad, 
although  neither  the  dictionary  nor  morality  would  give  it  that 
name.  The  doctrine  on  this  subject  is  not  yet  fully  settled.  It 
would  often  be  very  harsh,  and  apparently  very  unjust,  to  inflict 
all  the  consequences  of  fraud  upon  one  who  had  made  a  material 
misstatement  in  ignorance,  only  because  of  his  own  error ;  but  it 
would  seem  to  be  still  more  unjust  to  permit  all  the  consequences 
of  this  false  statement  to  fall  and  rest  on  him  whose  only  fault 

was  in  believing  that  one  told  the  truth,  who  in  fact  was 
*  785    telling  that   which   was   false.     In   our   first  volume '  we 

have  considered  this  subject  somewhat  in  connection  with 
the  law  of  t^ency.  In  general,  we  should  say,  that  where  one 
states  what  is  not  true,  and  injurious  consequences  result  to 
another,  the  municipal  law,  although,  as  we  have  said,  not  identical 
with  the  law  of  morality,  may  well  borrow  some  light  from  it  The 
question  should  be  asked,  Brst,  whether  the  statement  was  mads 
in  actual  ignorance,  and,  then,  whether  this  ignorance  was  inno- 
cent. Nor  would  it  be  enough  to  give  such  a  falsehood  immunity, 
that  the  ignorance  was  not  intentional  and  wilful,  if  it  arose  from 
the  unquestionable  negligence  of  the  party.  Such  a  case  as  that 
Would  fall  within  all  the  reason,  and  we  think  all  the  law,  of 
intentional  falsehood.  But  we  go  further ;  and  say,  that  if  the 
ignorance  might  have  been  avoided  by  such  care,  and  such  intelli- 
gence, and  such  investigation,  as  the  party  making  the  statement 
was  bound  to  have  and  use,  then  he  is  responsible  for  its  effects,  (g) 
But  while  we  admit  that  he  to  whom  a  deliberate  assertion  is 
made,  of  a  fact  material  to  his  conduct  and  his  interests,  has  a 
right  to  demand  that  honest  inquiry  and  careful  scrutiny  should 

(/I  It  is  fieqnenttj  laid  that  conrta  of  The  Utter  wu  ftlkired  to  recoTor  of  the 

aqnity  can   Kt  more  upon   praaamptire  dafandaot  for  h&ving  falsely  repreaentad 

evidence  of  fnod  Chaii  coarta  of  Ixvr,  bnc  hinwelf  to  be  the  trae  owner,  although 

the  conaideration  of  that  inbject  in  detail  there  na  do  evidence  of  anj  Jhmd,  ur 

is  foreign  to  the  object  of   the   praeent  malice,  or  knowledjire  that  he  «ras  not  th« 

work.    Sea  Wamei  v.  Daniela.  1  Woodb.  trne  owner.     And  this  vnu  placed  on  the 

&  H.  90  ;  1  StoTj,  Eq.  Jar.  S  190 ;  Rose-  gionnd  of  an  implied  contract  on  the  fmrt 

Tcit  i>,  Fulton,  !  Cowen,  129;   NeriUe  e.  ^  the  defendant  xoindtmnlfy  a  perauD  for 

Wilkinson,  1  Bro.  Ch.  S43.  doing  what  he  had  empldyad  him  to  do. 

Ip)  Aod  the  caaeof  AdamBonii.  Jarrig,  And    falae   alatementa  bj  a   Tendor  of 

4  Bmg.  66,  well  illustnUai  tbie  princifile,  land,  of  the  qoantity,  qaalitv,  or  boonda- 

There  the  defendant  gave  the  plaintiff,  riea  of  the  ptenisea  sold,  it  material,  and 

an  anctioneer,  an  order  and  anthurity  to  relied  npun  bv  [lie  other  part/,  will  KroiA 

sell  certain  gooda,  repreaentini  himaelf  (he  gale,  whether  tlia  vendor  knew  them 

to  be  the  trae  owner.    The  plaintiff  gold  to  be  false  or  not.     Warner  n.  Daoicla,  1 

them,  and  paid  o*er  the  proceodi  to  the  Woodb.  &  M.  90;  Ainilie  c.  Medljeutt,  S 

defendant.    The  goods  proved  not  to  be-  Ve«.  IS ;  Shackelford  k  Handle/.  ■  A.  K. 

long  to  the  defenAnt,  and  the  trne  owner  Hush.  UO;  Hnnroe  k  nitchatt.  16  Ala. 

ncoTered  ^eir  vain*  of  the  aoctioneei,  78S. 
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precede  such  assertion,  and  that,  in  their  absence,  he  who  makes 
it  must  be  held  responaible  for  it,  we  atop  short  of  the  doctrine, 
that  whoever  asserts  what  he  does  not  know  to  be  true,  is  in  the 
same  category  with  him  who  asserts  what  he  knows  to  be  false. 
This  would  be  to  say,  that  wilful  falsehood  and  mere  mistake  ere 
the  same  thing  in  the  law ;  which  cannot  be  true.  Although  it 
may  be  true,  that  when  a  loss  must  fall  either  on  one  who  mis- 
leads or  one  who  is  misled,  it  shall  be  cast  by  the  law  on 
the  first  rather  than  the  last,  still,  this  is  not  becease 'of  * 786 
fraud,  actual,  constructive,  or  legal,  but  simply  because  each 
party  should  bear  the  consequences  of  his  own  acts. 

It  is  certain  that  misrepresentatioa  may  not  imply  fraud  in 
fact,  because  it  may  spring  wholly  from  mistake;  and  nothing 
would  be  gained  by  calling  a  misrepresentation,  which  is  innocent 
in  fact,  fraudulent  in  law.  It  is  enough  to  say,  that  material  mis- 
representations which  go  to  the  substance  of  a  contract,  avoid 
that  contract,  whether  they  are  caused  by  mistake,  and  occur 
wholly  without  fault,  or  are  designed  and  fraudulent  (A) 

This  principle  is  carried  so  far,  that  if  one  acquires  property  by 
a  purchase  founded  upon  his  misrepresentations,  especially  if  they 
be  not  only  false  but  fraudulent,  he  acquires  no  right  in  the  prop- 
erty, but  the  seller  may  retake  it  from  the  person  so  acquiring  it, 
in  the  same  manner  as  if  it  had  been  stolen ;  that  is,  with  all 
reasonable,  necessary  force,  (i) ' 

A  recent  case  in  California  has  drawn  the  distinction,  that  false 
representations  cannot  avoid  a  contract,  unless  they  are  made  in 
reference  to  matters  of  fact,  and  not  of  law.  (ti) 

As  fraud  from  its  very  nature  seeks  concealment,  and  some- 
times, where  it  certainly  exists,  is  not  susceptible  of  direct  proof, 
a  wide  consideration  of  all  the  circumstances  of  the  case  is  per- 

(A)  Thift  principle   is  auerted  or  Im-  AM.  318;  Mason  p.  Craabjr,  1  Woodb.  A 

piM  in  manv  of  the  caaw  olreadr  citod  M.  34!;   Doggett  b.   Emeraoo,  3  Story, 

in  tbis  rhspte'r ;  aa  in  Bafon)  u.  Caldwell,  700;  Thomu    n    McCann,    4    R    Man. 

3  Mo,  477  ;  Farliain  v.  Raadolpb,  4  Hon  601. 

{Mini  439  ;  I^ckridKe  b.  Foster,  t  Scam.         (i)  Bodgtden  v.  Habbard,  18  Vt  B04. 

569  ;  Savder  c  Findle;.  Coxe,  «S ;  War-  Sm  ante,  booli  3,  ch  4,  J  1. 
ner  r.  nsnielt,  t  Woodb.  &  M.  90.     We         <ti)  Feopl*  t  San  Francisco,  ST  Cal. 

add  to  these,  Smitb  c.  Babcock,  B  WoodL  6B9. 

<  Tbe  legal  title  to  proper^  procured  hv  frand  passes  to  the  fmndnlont  person,  \i 
there  is  nii  intent  to  pans  title,  bowever  that  intent  wan  branghi  abont,  and  though  snch 
a  title  mar  bo  avoided  by  remedies  at  law  appropriate  to  the  recovery  of  property  to 
which  no  title  hw  pa«ged,  jet  that  title  does  actually  pass  is  shown  br  the  fact  that  if 
by  a  sobseqnent  transfer  the  property  comes  ioto  the  hands  of  a  bond  Jide  purchaser  fur 
Talae,  the  original  owner  cannot  recover  it.  Babcock  v.  Lawson,  4  Q.  B,  D.  394; 
i  Q  B.  D.  K*.  Compare  Cuody  b.  LlodMy,  I  Q.  B.  D.  348;  3  Q.  B.  D.  9^;  3  App. 
Cas.  4S9;  Edmnnds  a.  Mercbanli'  Despatch  Tranap.  Co.  139  Man.  1S3. 
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mitted,  and  evidence  received  upon  which  this  consideTstion  may 
be  founded,  {if)  And  it  is  sometimea  said  that  courts  of  equity 
will  admit  evidence  of  fraud,  and  draw  from  it  an  inference  of 
frand,  which  courts  of  law  would  not  do.  (ik) 

Akin  to  the  defence  of  fraud,  and  aometimes  connected  with  it, 
is  the  defence  of  mistake.  Generally,  the  mistake  of  one  party, 
the  other  party  being  ignorant  thereof,  does  not  vitiate  a  con- 
tract, (il)  If  the  other  party  knew  and  did  not  correct  it,  this  may 
be  evidence  of  fraud,  (m)  Both  parties  may  so  mistake  that  the 
written  agreement  does  not  express  their  intention.  If  obvious, 
the  court  will  rectify  it.  (in)  Otherwise,  as  evidence  cannot  be 
admitted  to  vary  a  written  contract,  by  the  atrict  rule  of  law  it  would 
stand ;  but  equity  would  either  reform  it  or  set  it  aside,  (io) 

(ij)  Lincoln  u.  Claflin,  T  Wallam,  I3S;  (iI)  ScoO  v.  LitUedal«,  ST  L.  J.  Q.  B. 

Perkins  e>.  Prout,  47  H.  H.  387;    Hicka  901. 

V.   Stone,   13    Minn.   434;    Blackman   b.  (i'm)  Garmd  v.  Fnnkd,  31  L.  J.  C. 

Wfaeaton,    13   Minn.  32fl ;    HcNoiton   v.  604.' 

Aken.  !4  Iowa,  3ES.  (I'n)  Wilson  v.  Wilion,  33  L.  J.  C.  697. 

(ut)  King  V.  Moon,  4S  Ho.  SSI.    Sm  {io)  Sm  Mam;  v.  Pukei,  19  Bmv. 

ault,  p.  •  783.  am,  and  Bcatter  r.  M«ekkT,  a  L.  J.  C. 
B9T. 
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Perhaps  this  principle,  as  strictly  one  of  estoppel,  may  be  the 
foundatioa  of  one  rule  of  great  force  and  frequent  application. 
It  is,  that  matters  which  have  once  been  finally  determined  by 
adequate  judicial  authority,  shall  not  again  be  controverted  by 
any  persona  who  were  either  parties  or  privies  to  that  determina- 
tion. Thus,  it  baa  been  held,  a  former  recovery  of  damages  for 
injuries  sustained  from  the  same  cause,  establishes  the  right  of 
the  plaintiff  to  recover  for  damages  afterwards  sustained  from  the 
same  cause.  (AA)  A  verdict  and  judgment  are  a  conclusive  estop- 
pel only  as  to  facts  without  proof  or  admission  of  which  they 
could  not- have  been  rendered,  (hi)  The  general  rule  we  have 
stated  and  endeavored  to  illustrate  in  the  ninth  section  of  the 
preceding  chapter. 


SECTION  III. 

OF   ESTOPPEL   BY   DEED. 

This  is  at  present  more  frequently  resorted  to  in  practice  than 
the  former  mode  of  estoppel ;  but  it  does  not  seem  to  demand, 
in  a  work  like  the  present,  a  full  exposition.  The  general  rule 
may  be  thus  illustrated.  A  party  to  a  bond,  or  to  an  inden- 
ture, or  to  a  deed  of  conveyance,  can  deny  nothing  which  the 
bond  in  its  condition,  or  the  indenture  or  deed  of  conveyance  in 
their  recitals,  aver,  (t)    But  the  seal  has  no  longer  the  solemnity 


former  judgmeDt,   is   relied   apoD   bj   &    Fnirtitle  u.  Gilbert.  3  T.  K.  IBS;    __ 

p&rtv,  sad  the  record  ii  ofFered  u  sri-  Manchevtei  &  S.  W.  Co.  2  B.  &  Ad.  Mi; 
dance.  Wa  should  uy  that  the  weight  ol  Lsinaoo  r.  Tramere,  I  A.  &  E.  Tsa  ;  Hud- 
American  anthority  wu  in  favor  of  the  Ing  v.  Ambler,  3  M.  &  W,  ST9 ;  Doe  u. 
doctrine,  that  the  record  ia  STidenw,  bat  Home,  3  Q.  B.  757;  Stowa  p.  Wyse,  7 
not  condniiiTe  evidence.  See  Robiiuon  it.  Codd.  314;  WuhlaKton  Co.  In*.  Co.  v. 
JoDee.  S  Mara.  S36;  Haley  n.  Shattnck,  3  Colton,  M  id.  43;  JackKiD  ti.  Perkhunt, 
Cranch,  498;  Fetera  n.  Warran  Ins.  Co.  3  9  Wend.  209;  Decker  d.  Jndson,  IS  N.  Y. 
Snmn.  369;  GeUton  u.  HoTt,  3  Wheat.  439;  Carver  u.  Jackion,  4  Pet.  1,  S3.  Bnt 
346  ;  BeMty  v.  Randall,  3  Allen,  441 .  In  even  in  an  indenture,  where  a  recital  ig 
Kagland  it  i>  perhap*  conclnaive  evidence,  intended  bb  the  itMement  of  one  partjr 
See  Blad  u.  Bamfield,  3  Swanit.  604.  only,  it  is  bindins  on  him  aloae.  Strong- 
(AA)  Plate  l^  Central  R.  R.Co,37  24.  T.  hill  c.  Back,  14  Q.  B.  TBI.  If  the  condi- 
■' a  generality  to  be  done,  the 


(Ai)  Bnrlen  v.  ShuiDon,  99  HaM.  200;    party  ihall  not  be  estopped  to  aav  there 

Lea  c  T^ea,  id.  493.  was  not  anv  iuch  thlog ;  bat  in  all  cases 

(i}  1  Roll.  Abr.  873.  SO,  BO;  Jewell  r.     where  the  condition  ofa  bond  hasrefer- 


.  1  Roll.  R.  408 :  Rainsford  e.  Smith,  ence  to  a  particnlar  thing,  the  obligor 
S  Dyer,  I9fl  a.  If  a  recital  ii  ■  stateraent  ahatl  be  estopped  to  eay  ihere  is  no  snch 
which  all  parties  have  agreed  npon  as  thing.  Roll.  Ahr.  Estoppel  P.  7,  Strowdr. 
(rne,  it  ii  conclusive  on  all     Goodtitle  r.    WUfis,  Cro.  Elii.  363;  Shelle;  c  Wright, 
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*  790    or  *  force  which  it  once  had ;  and  while  this  priociple  ia 

of  great  importance  as  a  rule  of  evidence,  oi  rather  as 
strengthening  the  rule,  that  nothing  outside  of  a  written  contract 
shall  be  permitted  to  eome  in  and  contradict  or  avoid  the  con* 
tract,  as  mere  matter  of  estoppel  it  has  little  force  unless  when 
it  rests  upon  the  equitable  grounds  to  be  mentioned  in  the  next 
section. 

A  general  rule  has,  however,  been  asserted  which  certainly 
rests  upon  reason  and  justice.  It  is,  that  where  a  part;  has 
accepted  and  made  his  own  the  benefit  of  a  contract,  he  has 
estopped  himself  from  denying  in  the  courts  the  validity  of  the 
instrument  by  which  those  benefits  came  to  hinL{M')' 

The  most  important  application  of  the  rule  of  estoppel  by  deed, 
is  this :  if  a  grantor,  or  those  claiming  under  him,  come  into  a 
new  title,  subsequently  to  the  grant,  which  title  is  paramount 
to  that  which  the  grantor  had,  or  the  grantee  has,  he  or  they 
may  enforce  this  title,  and  oust  the  grantee  or  those  claiming 
nnder  him,  provided,  that  the  grant  was  without  warranty;' 
but  not  if  the  grant  were  with  warranty.  The  reason  usually 
assigned  being,  that  the  grantee,  if  evicted,  would  turn  round 
upon  the  evictors,  on  the  covenants  of  warranty.  (J)     The  rule 

WIlleB,  a  Thus  In  Billmg«lej' d.  SUtte,  tioD  m&j  be  receired.  IfCras  c.  Pnrmott, 
14  Md.  369.  it  was  litid,  that  a  recital  of  »  IS  Wend.  460;  White  c.  Miller.  2S  Vt. 
MCBOn'i  offlce,  as  colteclor,  in  Che  can-  3B0;  Wilkinson  d.  SooH.  IT  Man.  349; 
dition  of  an  official  bond  for  the  faithftd  Pritchard  ii.  Broirii,  i  N  11.  397 ;  tupra. 
performance  of  the  duties  of  the  office,  vol.  L  p.  *430,  d  {j).  Bat  there  is  do 
«ato[;ped  the  parties  to  the  hoed  from  eatoppei  wbich  «ba11  prevent  a  partj  from 
denying  that  the  prinripal  ohlintr  had  saying  that  a  deed  ig  inoperative  and  void- 
been  appointed  collector.  A  geneiS  recital  Doe  p.  Howells,  S  B.  &  Ad.  T44  .  Doe  r. 
is  not  an  estoppel,  thuneh  the  recital  of  Ford.  3  A.  £  tL  G49  :  Blake  r.  Tucker,  13 
«  particular  fact  ia.  dalter  c.  Kidley,  I  Vt.  39;  Kinsman  o  Loomia,  11  Ohio,  4*5; 
Show.  58 ;  Raiosford  v.  Smith,  lupra.  In  Winsted  Hank  e  Speucer,  S«  Conn.  195  : 
Bight  u.  Biicknell,  3  B.  A  Ad.  3TB.  a  Wallace  r.  Miner.  6  Ohiu.  36B;  Kercheral 
curenant  that  one  was  "legally  or  eqni-  p.  Triplet!,  1  A,  K.  Marsh.  493;  People's 
tably  "  entitled,  did  uotentop  a  suhseqaent  Savings  Bank  a.  Collins.  37  Conn.  143. 
mortgage  on  the  legal  estate  which  the  {li\  Hathaway  r.  i'avne,  34  N.  V.  93. 
-'--  — ardaaci-'--'      ' " 


corenantor  afterwards  acgnired.     In  most  (  /J  A  grant,  release,  or  bargain  and 

American  conrts,  the  recital  in  a  deed  of  sale,  only  operate  a*  a  conclniiioQ  between 

the  payment  of  money  or  consideration  parties  and   privies,  and  do  uot  bind 

danae,  may  be  denied,  the  object  of  the  transfer  ' "" 

deed  being  to  trauafer  the  title,  and  not  act  only 


may  be  denied,  the  object  of  the    transfer  future  or  contjogent  e 

lafer  the  title,  and  not    act  only  on  that  estate  which  the  grantor 
of  the  pdrchase.     The    actually  had.   Jackson  p.  Unbble,lCowEn, 


general  operation  of  the  deed  bein^  nn-    613;   Edwards  r.   Varick,  5  Denio,  S64; 
touched,  evidence  varying  the  consider^.     Blanchard  n  Brooks,  13  Pick.  47;  Doane 

'  Ai  whet*  a  city  by  its  contract,  not  invalid,  but  in  the  making  of  which  there  is  a 
defect  of  power,  Induces  iierformance  and  the  eitpenditnre  of  money,  it  is  liable.  East 
St.  Lonis  v.  East  St.  Louis  Gas.  &c.  Co.  98  HI  415. —  K. 

'  As  by  a  qnitctaim  deed.  Holbruok  b,  I}ebo,  99  Til.  373.  Where,  howevar,  a 
grantor  asiinmed  to  convey  a  title  by  a  deed,  in  which  the  only  covenant  was  that  of 
quiet  enjovment.  he  was  mtopped  from  onsertine  an  after-acqnired  title  aa  agunit  hi* 
grantee.     Smith  v.  Williama,  44  Mich.  310.  —  K 
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•  itself  has  been  carried  so  far  ee  to  hold,  that  one  who,  •  791 
'  without  title,  but  in  possession  of  land,  mortgages  it  with 
warranty,  and  afterwards  acquires  title,  the  title  acquired  by  the 
mortgagor  passes  at  once  to  the  mortgagee  by  force  of  the  war- 
ranty. (£)  And  some  of  our  courts  have  even  held,  that  the 
warranty  in  the  deed  of  a  married  woman,  has  the  same  effect  in 
transferring  future  interests,  aa  if  made  by  a  /mw  tote.  {£)  In 
other  courts  this  is  denied,  (m) 

The  authorities  for  the  general  rule  are  numerous  and  decisive ; 
and  we  regard  not  the  rule  only  but  the  reason  above  assigned 
for  the  rule,  as  a  part  of  our  American  common  law.  But  this 
reason  for  the  rule  has  been  questioned,  with  great  ability, 
although  not,  as  we  think,  overthrown,  in  the  notes  to  the 
American  edition  of  Smith's  Leading  Cases,  (n)  The  learned 
annotators  prefer  to  place  the  rule,  which,  in  itself,  can  hardly 
be  questioned,  '  on  the  broader  basis  of  giving  eiTect  to  the  in- 
tention of  the  parties  aa  expressed  in  the  deed. '  {o)  We  should 
admit  that  the  rule  rests  on  this  foundation  also-,  and  that  a 
grantor  without  warranty  should  be  considered  aa  intending  to 
grant  only  what  he  has ;  while  a  grantor  with  warranty  intends 
to  grant  what  he  has  or  may  subsequently  acquire,  otherwise 
than  by  the  grantee's  .act  But  we  do  not  see  that  this  is  neces- 
sarily inconsistent  with  the  commonly  received  doctrine. 

An  application  of  the  principle  of  estoppel  by  deed  has  been 
made  where  a  railroad  company  executed  a  mortgage  to  secure 

cWmcntt,  8  On;,33S:  Ham  c.  Ham,  U  e  BTsdbn^,  ao  Me  260;  Root  p  Crock, 

M«.  351;   RiDSman  v,   LoomiB,   II   Ohio,  7  Barr.  378:  and  hy  staCDte  in  ArkanSM. 

47&;  B«ll  »  TwilighC,  6  Foster,  401.    Bat  In   EngUnd,  such   coiidnct  eeemi  to  be 

»   reoflmeiit,   fine,   or  ronimon  recovery,  regarded  aa  creating  a  peraonal  eqnitj 

from  their  great  solemnity,  always  paiwed  attaching  to  the  coiiBcieuce  of  the  party, 

an  estate  and  divested  the  feoffor  oF  all  and  notducaodiiiK with th«  land.   SardeD, 

his  eatate,  preaeot  or  afterwards  acquired.  qno[«d  in  Rawie  od  Covenauta,  Sii ;  MolM 

Co.  Litt.  9  a;  Helm  c.  Hereford,  S  B.  £  r.  Faulkner,  I  Anitr.  II. 
Aid.  SIS;  Rawle  on  Cov.330,  321.    Bnt         (/)  Hill  r.  West, S Ohio, 3!S;  Mantetr. 

with  trarraaty  there  is  an  eatoppel,  to  pre-  Sebaitian,  i  Bibb,  433 ;  Fowler  d.  Shearer, 

vent  circnity  oF  action,  as  has  been  said,  7  Maw.  14,  !l. 

though    Mr.   RawIe  questions  the    suffi-         (w)  Jackaonu.  Vauderheyden,  IT  Johns, 

ciency   of  the   reason   to  sustain  all  the  1B7;  Carpenter  d.  Schermerhoru.  S  Barb. 

cases.     Jackson  e.  Wiuslow,  9  Cowen,  13;  Ch  314 ;  Wadleigh  r.  Ellnes,  G  N.  H.  17  -, 

Kellogg  0.  Wood.  4  I'aige,  978 ;  Dart  d.  Den  c.  Demarest,  1  N.  J.  S25,  541,  and  by 

DaTt.  T  Conn  2S0 ;  Pike  ".  Galvio,  £9  Me.  statute  in  Virginia,  Illinois,  Michigan,  aod 

IS3;   Kimball  a.  Rlaisdell,  5  N.   H.  533;  Wisconsin. 

Blake  v.  Tncker,   12   Vt.  39;    Wade   a.  |n)  2  Smith,  L   Cas.  (Am.  ed.)  42&- 

Liudsay.  6  Met.  407 ;  Bush  a.  Marshall.  642.    See  also  Rawle  on  Covenania,  c  Ik. 
6  How.  984,291;  Thomdike  D.  N orris,  4         (o)  2   Smith's   L.   Cas.   (Am    ed  |   p 

Foster,  454.    See  alw>  Wadhams  f.  Swan,  6G7,  citing  Jackson  «.  Ball.  1  Johns.  Cas. 

109  111.  46;   Smith  P.  De  Rassy.  29  X.  .1.  81 ;    Jackson   d.    Momv.    13  Johns.  201  ; 

Eq.407;    Hart  v.  Gregg,  32  Ohio  Kr.  502  ;  Jackson  c.  Stevens,  16 'id   110;  Brown  r. 

Huzzey  ''.  HefFerman,  143  Mass.  232.  McCormick.  8  Watts,  GO ;  Reeder  r.  Craig 

(t)  While   B.   Patten,  34   Pick.   334,  3  McCord,  411. 
Wuk  B.  WillMd,  13  N.  U.  389 ;  BaiUii 
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400  bonds,  31000  e&ch,  and  by  mistake  issued  and  sold  420, 
the  purchaser  taking  them  in  ignorance  of  the  over-issue.  The 
company  was  held  estopped  from  denying  that  the  extra  twenty 
were  secured  by  the  mortgage,  (oo) 

A  deed  does  not  work  a  conclusive  estoppel  as  to  facts  which 
it  recites,  if  they  do  not  enter  into  the  contract  of  conveyance; 
such  as  the  date,  the  receipt  of  the  price,  or  other  cousidera- 
tion.  [op)  But  as  to  facts  which  belong  to  the  contract,  they  are 
conclusive.  Thus,  if  one  sells  land  bounded  on  a  street,  he  is 
estopped  from  shutting  it  up  from  the  use  of  the  grantee, 
although  it  has  not  been  dedicated  to  the  public  (03) 


•792  •SECTION  IV. 

07  ESTOPPBL  IK   PA1& 

An  estoppel  in  pais,  or  an  estoppel  in  fact,  is  one  which  does 
not  spring  from  a  record,  or  from  a  deed ;  but  is  made  to  appear 
to  the  jury  by  competent  evidence.  While  the  former  modes  of 
estoppel  have  declined  in  importance,  and  have  been  restrained 
within  narrower  limits  than  of  old,  estoppel  in  pai»  has  been 
greatly  extended,  and  is  found  to  be  usefully  applicable  to  a  great 
variety  of  cases,'  Estoppel  by  deed  or  record  is  sometimes  called 
technical  estoppel,  and  estoppel  in  pais  is  called  equitable  estop- 
pel From  the  course  of  recent  adjudication  it  would  seem  that 
courts  are  inclined  rather  to  restrict  technical  estoppel,  and  to 
favor  the  remedy  or  defence  of  equitable  estoppel 

Originally  it  was  applied,  almost  exclusively,  to  those  acts 
which  were  almost,  or  for  some  purposes  quite,  the  equivalent  of 
deed  or  record ;  as  a  feoffment,  or  an  attornment  in  pais  after  a 
grant  by  deed  of  a  reversion.  It  was,  however,  at  an  early 
period  extended  beyond  those  limits;  and  in  some  directions 
quite  far.  And  now,  a  long  course  of  adjudication  fouaded  in 
part  upon  what  may  be  called  commercial  principles,  and  in  part 

(no)  StaTens  v.  BenCoD,  I   DnTall,  IIS.     State,  tc.  as  Ark.  SOS;  Shro^r  a  lUcb- 
8ee  on  thii  aubject  of  mtoppeU  bf  deed,     mond,  IS  Ohio,  455. 
Carpenter  p.  Simmons,  I  Kob.  360;  Saco  (op)  Khioe  r.  Ellen,  36  Cal.  369.    See 

F.   CauDoeTa,  30  Cal.  560;   Edwarda  tu     School  Diatrict  v.  StoDS,  106  U.  S.  181 
ioq)  Kmitti  0.  Lock,  18  HicL  56. 

dlnaiT  d(' 
10  a  P.  307.  —  K. 
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upon  equitable  principles,  seems  to  hare  established  two  forms 
of  estoppel  in  pats.  These,  so  far  from  being  considered  as  sub* 
ject  to  the  odium  which  once  attached  to  the  whole  law  of  estop- 
pel, are  grounded  upon  principles  of  the  most  obvious  and  certain 
reasonableness  and  justice.  And  they  are  freely  applied  in 
recent  times,  both  in  England  and  in  this  country,  whenever  it 
is  thought  that  they  would  aid  iu  the  enforcement  of  right  or  in 
the  prevention  of  wrong. 

The  first  of  these  principles  is  that  which  relates  to,  and  is 
perhaps  confined  to,  negotiable  paper.  This,  the  law-merchant 
recognizes  (as  has  been  said  in  a  former  chapter)  as,  for  many 
purposes  and  in  many  respects,  the  equivalent  of  money;  and 
seeks  to  make  it  an  adequate  equivalent.  The  rule,  that  the 
consideration  of  negotiable  paper  cannot  be  inquired  into,  except- 
ing as  between  immediate  parties,  is  founded  upon  this  principle 
of  estoppel ;  that  is,  upon  the  principle,  that  a  party  who  has  for 
his  own  benefit,  and  in  his  own  business,  made  use  of  negotiable 
paper  as  money,  is  estopped  from  talcing  this  character 
away  from  it  by  showing  the  absence  of  one  thing  *that  •  793 
might  be  essential  to  the  validity  of  the  contract,  by 
which  the  paper  is  to  be  replaced  by  money.  Other  rules  in 
relation  to  this  subject  rest  upon  the  same  foundation;  as  that 
which  prohibits  the  acceptor,  or  indorser,  from  impeaching,  by 
proof  of  forgery  or  other  inherent  defect,  the  paper  which,  bear- 
ing  his  name  by  his  own  act,  has  passed  as  money  into  the  hands 
of  an  ianoceat  party  by  fair  negotiation.  We  only  mention  these 
things  here,  and,  without  further  discussion,  refer  to  our  chapter 
on  Indorsement,  in  our  first  volume,  for  a  more  detailed  state- 
ment of  the  rules,  and  of  the  applications  of  them. 

The  other  class  of  estoppels  in  pais  is  of  a  difTerent,  and  yet  an 
analogous  character.  In  them  the  rule  rests  upou  what  may 
seem  to  be  but  a  broader  assertion  of  the  same  principle.  It  is, 
that  no  man  shall  found  a  right  upon  his  own  wrong ;  or,  in  other 
words,  that  whatever  a  man  has  said,  or  implied,  wrongfully, 
for  his  own  advantage,  (;))  that  he  shall  be  bouud  by,  when  it 
may  turn  to  his  disadvantage,  however  false  it  may  be  in  fact. 
We  would  state  the  role  thus.  When  a  man  has  made  a  decla- 
ration or  a  representation,  or  caused,  or,  in  some  cases  not  pre- 
vented, a  false  impression,  or  done  some  significant  act,  with 
intent  that  others  should  rely  and  act  thereon,  and  upon  which 

(pi  Jewett  B.  UiUar,  10  K.  Y.  (6  Seld.)  his  wile,  and  the  chilrt  as  liia  son.  will  dM 

40S.    See  aiio  Gieen  b.  GreeD,  16  La.  Ao.  be  permJcted  afterwarda  to  basCArdizB  it, 

39.  where  it  was  held,  that  the  reputed  Co  lesist  a  claim  to  property. 
father,  wlio  ha*  introdDced  the  mothei  u 
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othefs  have  honestly  relied  and  acted,  he  shall  not  be  permitted 

to  prove  that  the  representation  was  false,  or  the  act  uuautbor- 
ized  or  inefTectual,  if  injury  would  occur  to  the  innocent  party 
who  had   acted   in   full  faith  in  its  truth  or  validity.  (^)     For 

(7)  GnaTes  o    Kej.  3  B.  &  Ad.  313 ;  introdncine  matter  of  estoppel  mnit  Imtb 

Heaus  u.   Rogen,   9   B.  &  C.   577.     See  acted  oa  tlie  faitb  of  the  repreBeDttakm 

RDml>all  B.  Melrouolitan  Hank,  I  Q.  B.  D.  or  coodnct  complained  of.    Lawrence  0. 

194,  Goodwio  r.  ItobartB,  L.  R.   10  Ex.  BrowD,  1  Seld.  394  1  ]>eiell  i>  Udell,  W«l 

337;    1   App.  Caa   476.      In   Piclurd   0.  laud  Canal  o.  HMhaway,  and  Howard  b. 

Sean,  6  A.&.E.  469,  per  Denoum,  C.  J. :  Hadaan,  cited  alwve.     'I'mcuU  r    Uaria, 

"  The  rule  of  U»  it  clear,  thM,  wbere  ooe  4  Barb.  *9i  ;  Waltia  b.  TmeNlell,  6  Pick. 

bv  hii  narda  or  conduct  wilfnll/  causei  4S5  ;  Ueirey  d.  Field,  4  Met.  381  ;  Watkiun 

another  to  believe  thu  exlBteoce  of  a  cer  b.  Peck,  13  N.  H.  3S0 ;  Hickn  d  Cfitm,  17 

tain  itate  of  things  aiid  indure*  him  to  Vt.  449.    Thiu,  in  Farrell  v.  Higley,  Hill 

act  on  that  belief,  so  as  to  alter  hii  own  Jk  Denio^  87,  where  a  debtor  informed  (bo 

previoos  positiuu,  the  former  is  concluded  sheriff  that  eixids  did  nut  beluog  to  him. 

from  averrinz  ajiainst  the  latter  a  differ-  bat  the  iberiS  seiied  them,  the  debtorwM 

eat  state  of  things  as  existing  at  the  same  not  afterwards  estopped  [rum  showing  they 

time."    Gregg  u.  Wells,  10  A.  &  E.  90;  were  his  owa     In  I'laninui  e.  Tomer,  I 

Downs  11.  Cooper.  U  Q.  1).  z»6.     Parke,  B.,  Black,  4SI,  it  was  held.  tRat  a  re8{WDdeat. 

in  Freeman   B  Cooke,  3  Exch.  6M,  663,  ined    in    admiralty  for    the    repaiis  of  a 

declares   "  by  the  term   ■  wilfnlly,'    how-  veeeol,  cannot  deny  that  he  is  sole  owner 

ever,  in  that  rule,  we  mosl  nadenuaad,  if  of  the  renel,  if  the  vesaei  has  been  sold 

not  that  the  party  repreeeuts  that  to  be  by  the  order  of  another  court,  and  be  has 

tme  which  he  knows  to  be  untrue,  at  least  claimed  and  received  the  proceedi  a>  Mde 

that  he  means  hi#   repreeentaCiou  to  be  owner ,  and  in  Freeman  c.  Cooke,  9  Eicil. 

•cted  upou,  and  that  it  is  acted  upon  ac.  654,  it  was  said,  that,  aa  no  reaaooable  maa 

cordingly;  and  if,  whatever  a  man's  real  could  have  acted   on  the  repremntation. 

intention  may  be,  he  so  conducts  himself  taken  altogether,  there   was  no  estoppel 

that  a  readoualile  man  would  take  the  re-  80  wliere  an  admission  is  made  to  third 

preeentatiiiii  to  be  true,  and  beliere  that  persons,  without  intending  to  inflneoce  tb« 

It  was  meant  he  ahonld  act  upon  it,  and  party  who  beard  and  acleil  npou  it.  there 

did  act  upou  it  as  true,  the  party  making  is  no  estoppel.     Rejnoida  i>.  l>oansi>ury,  6 

the  lepreaeutatiuu  would  be  eqnally  pre-  Hill,  U4 ;  Pierce  d.  Andrews,  6  Cosh.  4 ; 

eluded  from  contenting  its  tmth  .  and  con-  Barker  v  Binniuger,  14  S.  Y.  3T0.     "  An 

duct,  by   negligence  or  omisaion,  where  eetoppel  of  thia  kind  is  an  equitable  aban- 

thereia  adutyca^t  upon  a  person,  by  uaaKe  donment  of  aclaim,  —  a  kind  of  perpetoal 

of  trade  or  otherwise,  to  disclose  the  truth,  disclaimer;  and  a  partv  cannot  becorertly 

may  often  have  the  same  effect."    And  in  led  into  iL     It  goe#  npoii  the  ground  of 

Hawesi..  Marchant,  J  Curtis,  136,  per  Car-  the   obligation  resting    on  one  owner  or 

til,  J. ;  "  To  constitute  an  estoppel  in  pait,  (»rt-owner  to  disclose  the  tme  state  of  the 

a  pa[t^  must   have  designedly   made  an  title  to  another,  who  ia,  nr  who  ia  abont  to 

admission  inconsistent  with  the  defence  or  become,   inleresteit   in    the  same    thing 

claim  which  he  propo«ea  to  set  up,  and  And  the  party  to  be  affected  bv  the  eaton 

with  his  knowledge  and  coueent  another  pel  sboald  he   made   follv  awWre  of  the 

party  mnsl  have  so  acted  on  that  admis-  mtereM  of  the  party  mak'ing  the  inqniry. 

sion  thai  he  will  be  injured  by  allowing  "  "'    "  -'''••        ■      .     1 
the  admission  to  be  disproved ;  and  this 


pel 


with  the  estop-    one."   Wooler  v.  Cbam 
C.    Copelaado  Copeland.S 
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hode  Island,  it   Ijiw  Rep.  739  ;  Dyer  r.  v.  Rogeti',  9  B.  &  C.  S77  :  Peunell  r   Hio- 

Cady,  90  Uonn.  563 ;  Cambridge  Savinga  man,  7  Barb.    644 ;    TCrry  r.   BiH«lI,  it 

Bank  c    Littletield.  6  Cush.  910.      Both  Conn.  93;  but  the  case    mnst  be  clearlj 

the  intention  to  influence  and  the  actual  made  out      Morris  d   Moore,  U  Hnmph 

inBnence  must  be  made  out.     Howard  r,  433.     Though  the  act  of  the  paitv  alle- 

Hudson,  2  Ellis  &  B  1 ;  Pattervon  r.  Lytle,  ging  matter  of  estoppel  mnst  be  htsed  on 

11    Pa.   b3;   Calhono   c,    Richardson,   30  the  etatements  or  conduct  complainiKl  of, 

Conn,  910;  but  conduct  or  other  facts  may  it  need  not  be  immediateandcontempom- 

amonnt  to  an  admission.     Due  u.  Groves,  neons.     The  statements  or  condoct  will 

10  Q.  B.  486;  Weliand  Canal  a   Hatha-  operate  by  wav  of  relation  and  by  wtop 

way,  8  Wend.  480  ;  Uesell  c.  Odell.  3  Hill,  pel  for  a  reaaohable  time.     Rowltv  r.  Bi» 

SlS,aud  see  note  (r),  ia/ra.    Tbe  party  elow,  19  Pick.  307,3151  and tu Uie nMOl 
920 


)vGoo'^lc 


Cfl.   IT.]  ESTOPPELS.  *795 

that  which  would  otherwise  be  only  a  matter  "of  evi-    "794 
dence,   becomes.   Id   such  a  case,   and   by   force   of  law, 
matter  of  estoppel,  and  a  bar  to  all  question.     A  very  ex- 
tended •  application  is  now  made  of  this  rule,  and  a  great    •  795 
variety  of  subordinate  and  subsidiary  principles  may  be 
drawn  from  the  numerous  cases  in  which  this  application  is  made ; 
and  among  them  one  of  frequent  reci^nitiun, —  qui  taeet  consentire 
vicUtur,   by  force  of  which  an  estoppel  by  silence  is  not  unfre- 
quent'     The  necessity  of  economizing  space  compels  us  to  refer, 

cme  of  Smith  v.  Schroeder,  U.  S.  C.  C.  925,  and  where  the  position  of  tha  parties 
Bhode  Idlaiitl,  SI  Law  KepoTUn,  T39,  dar-  ia  nnuhanged  there  ie  iio  estoppsl.  Steele 
ing  a  treaty  for  the  sale  of  certaiu  millB,  t.  Pntney,  la  Me.  327,  iLus,  though 
KpreeentatioDs  were  made,  tme  at  the  pfnoni  have  held  themselves  out  as  part- 
time,  as  to  the  machinery  therein,  which  ners,  one  o(  them  may  ene  alone  aiid  show 
was  removeii  before  the  execution  of  the  the  absence  of  a  partnership,  it  his  debtor 
deed,  I'er  Curlit,  3.  "  This  representa-  is  in  no  way  preindiced  thereby.  Kell  v. 
tiaa,  not  having  been  withdrawn,  must  Nainbj,  lOB.  &  C.  20 :  I'arsunHr.  Crosby, 
be  taken  to  be  a  continuing  representa-     S  Esp.  199.     See  also  Brocktiaiik  i-.  Auder- 

tion,  and  operative  at  the  »erj  time  ot  the  son,  7  Man.  t  G.  295  ;  Poole  v.  Palmer. 
contract,  when  the  defendant  knew  it  to  9  M.  &  W  71.  So  in  Hawes  v.  Mercliant, 
be  false,  and  mast  have  designed  to  mis-     1  Cnrtis,  136,  CutIii,  J.,  says :  "  He  wa* 

lead  the  plaintiff,  hecanse  he  himself  had  silent  when  be  shontd  have  s{.oken,  and  he 

previonsly  removed  the  articles,"    Where  cannot  now  speak."    Smith  r.   Smith,  30 

the  declarations  of  one  party  have  been  Conn,  111  And  in  Heane  a.  Bogeia,  9 
acted  on,  we  have  seen  they  are  conclusive  j  B,  &  C.  577.  Baiftrii,  J.,  declares  a  party 
bnt  if  by  the  declarations  one  acquired  no  is  at  liberty  to  prove  adipiraiona  were 
advantl^,  nor  the  other  sustalnM  injury,  mii<taken  or  untrue,  and  is  not  eslupped 
there  is  no  estoppel.     Wallis  v.  Tmesdell,     nor  concluded   by   them^  unless  anuther 

6  Pick.  455.  This  was  a  trespass  for  person  has  been  induced  hy  them  to  alter 
attaching  property  ;  but  on  the  principle     hi*  coudilion.    Lewis  n.  Clifton,  14  C,  B. 

abovestated  tteplaintifT  was  notestopped  345;    Newtou    e,   I.iildiard,   lapra.     And 

from  showing  title  by  his  declarations  to  where  the  Bilmisiiion   was  a  convenient 

the  contrary    maile   at    the    time   nf  the  assumption  l)etween  the  partiee,  and  does 

attachment.     These   estoppels   are  "  con.  not  alter  their  position,  it  does  not  estop, 

fined  to  their  legitimate  purpose  of  pre-  Thns.   where   one   procured    another    to 

venting  one  man   from  being  injured  by  admit  a  (act  to  answer  a  particular  pnr- 

the  wrongfol  act  or  miHrepresentntiun  of  pose,  he  may  not,  in   a  suit  against  that 

another.     But  where   no    injury    results  party,  insist  on  it  as  conclusive.    Davis  d. 

from  a  representation,   its  discussion  be-  Sanden,  II   N.    H   399;  Pecker  a.  Hoit, 

longs  to  the  [ornm  uf  morals,  and  not  to  15  id   143  :  Danforth  r.  Adams,  S9  Conn. 

the  judicial  tribunals"    Bitting  &  Water-  107.     In  Andenried  t.  Betteley,  5  Allen, 

man's  Appeal.  17  Pa.  fill ;  Coler  Bolard,  3B2,  it  is  held,  that  an  assib'nment  under 

S3  Id   431      The  object  of  the  estoppel  the  insolvent  laws  does  nut  vest  in  the 

is  to  continue  the  parties  in   the  same  assif^nees   property   which   has   been  put 

relative  position   in   which   the  represen.  into   the   bands   of   the    debtor    for   the 

tation   or  line  of  conduct  complained  of.  fraadnlent    purpose    of   giving   him  false 

'     '  -       .       .        ^    >eland,   28  credit,  althoueh  some  ol  his  creditors  may 

12  Q.  B.  have  been  defrauded  tliereby. 

'  "  Where  a  duty  is  cast  upon  a  person,  by  the  nsageg  of  buBinesa  or  otherwise,  to 
discloM  the  truth  —  which  be  has  the  means,  by  ordinary  diligence,  of  asceruining  — 
and  he  neglects  or  omits  to  discharge  that  duty,  whereby  another  is  misled  in  the 
Tery  traosactioo  to  which  the  duty  relates,  he  will  not  he  permitted,  to  the  injury  of 
the  one  misled,  to  qiiestioo  the  construction  rationally  placed  by  tiie  latter  npon  his 
conduct"  Leather  .Usuufacturon'  Bank  e  Morgan,  117  LI  S.  96,  112  See  also,  as 
to  estoppel  by  silence,  McKenr.ie  v  British  Lineu  Co.  6  App  Cas.  S2.  Wheeler  u. 
New  Brunswick,  Ac.  K.  R.  Co.  115  U.  S.  39,  36,  Rector  v  Board  of  Improvement, 
SO  Ark.  116;  Anaheim  Water  Co  i-,  Semi-Tropic  WaUr  Co,  64  Cal  185;  Vreelaud 
e  Ellsworth,  71  la.  347;  Brigham  c  Fayerweather,  144  Mass.  48;  Burdick  c.  Michael, 
33  Mich,  246;  O'Molcahy  a.  Holland,  2B  Mino.  31. 
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for  tbem,  to  the  notes,  in  which  we  present  some  of  the  many 
illustrations  of  this  rule  which  modem  adjudication  supplies,  (r)  * 

(r)  An  admuiioo  of  the  contents  of  a  plsintifEi  wbb  a  Bleeping  partner.    Sues; 

written  docnment  by  a  put/  ia  leffal  evi-  c.  Dec;,  2  Esp.  469  {«),  7  T.  K.  361  (c|. 

donee  tgaiam  h[ni,  not  to  supply  the  ab-  8o  a  pemm  luSeHng  bimaelf  to  be  held 

aence  oftbe  inHrument.  bat  supergedinf;  ont  as  a  partner  in  a  flrm  will  be  liable 

the  neceHsity  uf  an/  evidence.     Slatterie  like  a  partner.    HicliB  i-.Cnun.  17  Vt.M9. 

P.   Poolev.   6   M.   &   W.  6G4 ;  Kegina  d.  Bat  where  thete  is  kuowledf^  of  the  real 

Basinstoke,   M  Q.  B.  611.     As  we  have  state  ot  affairs,  the  reaaoa  and  the  role 

seen,  the  doctrine  of  eqniCable  estoppels  ceaiie.   Maanss  v,  Heudersun.  1  EaaC,3S!i; 

hns  been  introdnced   into  our  avstem  of  Ilutchins  c  Hebbud,  34  N.  Y.  S4.    So 

jaiuprDdonce  for  the  purpose  of  pioCect-  when  notice  is  Ei^'B"!  before  the  contract 

mg  one  partr  from  loss  BrisinK  from  the  is    complete.      Huore    c.   Clemeutson,  S 

fraud  or  negligent  conduct  of  another,  and  Camp.  as.    Or  where,  from  the  nature  of 

there  is  hanlly  &  limit  to  the  applications  the  bnsineas,  knowledge  may  be  pregnmad. 

of  the  principle.      RepreMntatiuns   and  Buing  c  Corrie,  S  B  &  Aid.  137.    Uf  the 

admissions,  or  a  cottrw  ot  conduct  which  tame  character  in  the  rule  laid  down  ia 

would  1^  a  reasonable  man  to  infer  the  Gregg  v.   Wells,  10  A.  &  K.  90,  and  in 

exinteuce  uf  certt^n  tacts,  if  these  hare  Thompson  r.  Blajicbard,  4  Comst.  303,  that 

formed  the  basis  uf  any  action,  constitute  s  patty  who  negligently  or  culpably  ataud* 

a  ground  (or  estoppel.    Passive  acquies-  by  and  allows  anotlier  to  contract,  uu  ihs 

cence  in  the  conduct  of  another,  whether  faith  aad  understanding  uf  some  fact  which 

in  deceiving  a  third  party  or  himself,  when  he  can  contradict,  canuut  dispute  that  fact 

he  should  have  been  in^jrineU  of  the  true  In  an  action  agsinst  the  person  whom  ha 

state  of  affairs,  estops  equally  with  active  has  asaisted  io  rieceiring'     Thus,  where  a 

interference.     He  who  is  aileut,  it  is  said,  veodor  is  held  out,  or  is  sn&ered  to  bold 

when  conscience  reifuires  him  to  speak,  himself  out,  as  authnriied,  the  owner  >* 

■hall   be  debarred   from   speaking  when  concluded.    Stephens  v.  Baird,  9  Cuwen, 

conscience  requires  him  to  be  silent.  Niven  374;    Pickering    i>.    Busk,   IS    H^aat,   38. 

n.  Belknap,  S  Johns.  5T3 ;  Cambridge  Sav-  The  authority  may  be  iuferred  from  the 

iogslnst.  V.  Littlefleld.fiCush.aiO;  Queen  conduct  of  the  owner.     Dyer  r.  Peanon, 

II.X.  &S.  Railway.  10  A.&K.3.    In  Free-  3  B.  £  C.  38.     In  Davis  c.  Bradley,  94 

man  v.  Cooke.  3  Exch.  6M,  Partt,  B.,  U  Vt.  ii,  a  biU  of  sale  and  or.ler  for  the 

reported  to  say  :  "  In  must  cases  to  which  delivery  of  goods  was  ield  conclusive  on 

the  doctrine  [of  equitable  estoppel]  is  to  one  party;  a  cuusignment  to  vendee  and 

be  applied,  the  representation  is  such  as  drafts  on  account  cunclosive  uf  a  sale ; 

to  amount  to  the  contract  or  license  of  the  and  a  TeGei|>t  by  une  as  forwaiding  mer- 

party  making  it."  Thus  Gieorge  u.  Clagett.  chant  concluded  him  from  dispating  title. 

T  T.  R.  359,  IS  a  leading  case  for  the  doc-  See  also  Brewster  c.  Baker.  16  Barb.  613; 

trine,  that  one  dealing  with  a  factor,  and  Whitaker  e.  Williams,  20  Conn.  9S ;  Cox 

ignorant  of  the  existence  of  a  principal,  v.  Buck.  3  Strolih.  36T,    Where  ahosbaod 

uall  be  allowed  to  set  off.  in  a  suit  by  the  bad  received  proceeds  of  wife's  cAwes  >■ 

principal,  demands  against  the  factor;  and  acfinn.  a  future  title  in  him  inures  to  his 

this  ha*  since  been  followed.     Coates  d.  assignee.     Conunonwealth  v,  Shuman,  18 

Lewes,  1  Camp.  444;  Tavlor  o.  Kymer.  i'a.    343.      In    Stephen    v.    Baird,    the 

3  B.  &  Ad.  320;  Sims  v.  fejud,  b  id.  3S9  ;  plainliff   pointed   out  and  receipted  to  a 

Pnrchell  r.  Salter,  [  Q,  B.  197  ;  Stackwood  sheriff  as  the  property  of  a  debtor,  plop- 

D.  Dunn,  3  Q.  B.  Sii.    So  where  one  of  the  erty  Ln  which  Uie  debtor  had  an  inchoMa 

1  Sea  Polak  r.  Everett,  I  Q.  B.  D.  669,  that  it  Is  not  the  duty  of  asnitty  Io  wama 
ermlitor.  whom  he  sees  about  to  do  that  which,  it  done  without  the  sarety's  conwnt, 
will  discharge  such  sm^tj.  The  owner's  neglect  to  sue  for  his  property  for  more  than 
five  months  after  learning  of  its  attachment  as  the  property  of  another,  does  not  estop 
the  owner  from  clniming  it,  although  such  other  has  been  at  the  expense  of  keeping  it. 
Hull  B.  HuU,  48  Conn.  3S0.  Steel  u.  Smelting  Co.  106  U.  S.  447,  decided  thai  the 
principle  that  the  owner  of  land  who  allows  another  to  mako  improvements  on  the  land 
under  the  mistakeo  idea  that  it  beluugs  tu  him,  cannot  deny  such  other's  title,  doea  not 
apply  where  the  latter  knows  or  has  means  of  knowing  the  true  Nate  of  his  title.  Rut 
i^ere  a  judgment  debtor,  with  knowledge  of  facts  suffli-ient  tu  render  illegal  a  sale  of 
his  property  by  a  trustee,  allows  without  objection  a  purchaser  at  the  sale  to  expend 
large  sums  in  improvements,  he  cannot  maintain  ejectment  against  the  purchaser 
Kirk  t>.  Hamilton,  103  U.S.  68.    See  Turner  i'.  Thomas,  L.  B.  6  C.  P.  610.  — K. 
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'  It  may  also  be  laid  dowa  as  a  very  general  rule,  that    *  796 
where  proceedings  between  parties,  even  of  a  public  na- 

right  only;  asale  folloired,  and  bj  then  HamiltoD,4  Bur,  193;  Loid  Manijitld, 

MmiuioDB  tbfl  pUInciff  waa  estopped  from  qnoted  id  Rex  v.  BDtterton,  6  T.  R.  SM. 

Bbowing  that  the  debtor's   interest  bod  But  the  bad  futh  of  the  owner  mnM  b« 

never  ripened  into  title.    So  goods  at-  mode  ont.    Dana  v.  Spamer,  7  Ves.  331. 

tached   as  property  of  another  were  re-  Nor  does  the  doctrine  apply  to  eooroach- 

(.■eipted  for  b;  Che  owner,  by  reason  of  meuts  on  land  where  the  title  is  known, 

which   no  other  attachment   wa«   made;  Gray  r.  Bartlett,  20  I^ck.  1B6.     Bnt  these 

and  the  owner  was  estopped  Irom  show-  remedies  are  to  be  sought  only  in  equity, 

ing  bia  title  in  an  action  on  the  receipt,  except  in  jnriidiclioos  where  do  chaucerr 

Dewej  D.  Field,  «  Met.  3S1.    In  DeielTe.  conrts  or  powers  obtain.    Thnit,  in  Swick 

OdaU,  3   Hill,  SIS,  a  receipt  for  goods  v.  Sears,  1  Hill,  IT,  a  court  of  law  refased 

attached   was  kttd  to  be  au  estoppel  of  to  apply  the  doctrine  of  estoppel,  where 

title,  bat  if  given  through  frand  or  mis-  an  owner  not  only  stood  by  but  eiicour- 

take  there   would   be  uo  estoppel.    The  aged  a  sale,  and  declared  the  title  good. 

doctrine  has  l>eeD  extended  to  real  e«tate.  And  it  is  always  etnted,  that  tb"  legi^title 

Hobbs  V.  Norton.  1  Vem.  Ch.  1SS.    Wen-  is  not  lost ;  bnt  a  mart  of  eqnitv  will  not 

dell  u.  Van  Reuuselaer,  I  Johns.  Ch.  344,  permit  the  owner  to  prejnilice  an  innocent 

declared  as  an  established  equitable  doc-  party  by  asserting  it.    'I'his  restraint  is 

trine,  that  if  a  man   knowingly  thongh  adapted  Co  the  nature  of  each  rase,  and 

passively  sofEeis  another  to  parchase  and  the  extent  of  the  frand.    In  case  of  piu- 

expend  inaaev  on  land  nnderanerroneons  chase  the  Tendee  mar  be  secured  id  the 

upiuion  of  title,  without  making  known  full  lienefit  of  it    I^Wen  c.  Belknap,  S 

his  claim,  he  shall  not  lie  permitted  after-  Johns,  973  ;  and  (since  the  amalgamation 

wards  tu  exercise  his  legal  rif;ht  against  of  Uw  and  eanity  in  New  York)  Hall  v. 

such  person  :  qui  tacel,  contntir*  videtar;  Fisher,  9  Barb.   IT.     A  parol  agreement 


f  ui  oolett 
of  fraud . 


Ml  et  debet  nelarr  jubet.     It  is  an  act     to  parchase.  and  improvements  made  ii 


...  i.  and  his  conscience  is  hound  by  relation  thereon,  may  entitle  to  speciBe 
this  eqnitable  estoppel.  Btorrs  t>.  Barker,  performance.  Farkharst  p.  Van  Cort- 
6  Johns.  Ch.  166 ;  Dixon  ».  Green,  34  landt,  14  Johns,  19;  Carpenter  u,  Stilwell, 
Miss.  612;  Nixon  c.  Carco,  28  id.  414;  12  Barb.  1S8.  Where  a  wall,  by  mivtaka 
Morford  c.  Bliss,  12  B.  Mon.  2SS;  Sngden  of  bnilder  and  tmnd  of  land-owner,  eu- 
un  Vendors.  1022,  n.;  Maishall  e.  Fierce,  croachas  bevoad  the  line,  it  will  be  pro- 
18  N.  II.  IST ;  Swain  v.  Seamaos,  9  Wall,  tected,  or  the  •'laimant  be  saddled  with 
SB4 ;  Brown  v.  Bowen,  30  N.  Y.  919 ;  Lee  the  expense*  of  its  removal,  A  conrt  of 
t'.  Kirkpalrick,  1  McCaner,  264  ;  Trapnall  law  may  construe  snch  acqniescence  into 
n.  Bnrton,  24  Ark.  371;  Mills  r.  Graves,  a  license,  bnt  no  title  passes  thereby. 
33  111,  455,  Bnt  the  owner  mnat  be  Miller  v.  Flatt,  9  Dner,  2,3,  Where  one 
charged  with  knowledge  of  his  rights,  knew  that  his  land  would  he  flooded  by  a 
Watkius  V.  I'eck,  13  id.  360;  Casey  r,  dam  which  he  awisted  in  building,  it  ia 
InloM,  1  Gill,  430.  And  intentionally  evidence  of  license,  but  not  coticluBive  aa 
or  negligently  encourage  the  purchase,  an  estoppel  to  prevent  an  action  for  flow- 
Mdrris  u.  Moore,  1 1  Humph,  433 ;  Mnse  age.  Balcbelder  i;  Sanlioni.  4  Foster, 
V.  Letlerman.  13  S,  &  R.  167,  171.  But  474.  Bnt  see  West  b.  'lilghman.  9  Ired. 
whatever  is  sutliciont  to  pnt  a  purchaser  163;  Dauley  r.  Rector,  5  Kiig  211 ;  Mc- 
on  inquiry  is  a  notice  to  him  of  the  own-  Pbenon  v.  Walteni,  IB  Ala.  714.  where 
"s  title,  Kpley  v.  Witherow,  T  Watts,  the  whole  doctrine  of  estoppel  hj  arquiee- 
"  ~   at  a  sale  is  repudiated,  and  the 

e  tnmed  over  to  equity  for   relief. 

e  the  owners  of  adjoining  lots  of 

Me,  131.     Nor  wherd  the  silent  party  was  land  settle  and  establish  a  divisiou  line  by 

nadet  noobllgatian  to  speak.    Burleeon  p.  parol  agreement,  and  that  agreement  is 

Burlesun,  28  Texas,  3S3 ;  Page  v.  Arnim,  executed,  the  line  shall  not  lie  disturbed, 

29  Texas.  53.    And  in  E  1.  Co.  i:  Vincent,  though  it  afterwards  appear  that  it  is  not 

2  Atk.  83,  it  was  said,  that  if  a  man  suf-  the  true  line  arcording  to  the  paper  title, 

fen  another  to  build  on  his  ground,  with-  especially  after  long  acqniescence.    Rock 

ont  Betting  up  a  right  nntil  afterwards,  the  well  p.  Adams,  6  Wend.  467  ;  McCormick 

court  will  oblige  him  to  permit  qniet  enjoy-  c.  Barnum,  10  id.  104  ;  Diblile  v,  Rogers, 

ment.    A  tenant  under  a  defective  lease  13  id.  536 ;  Lindsay  v,  Springer,  4  Har- 

is  protected.    Stiles  I'.Cowper.  3  Atk.  692;  ring  (Del.)  547  ;  Avery  R.Banm,  Wright, 

Storr's   Fruity.   Jur.    S§    388.  399 ;   Hail  576 ;    Chew    u,    Morton,    10    Watta,  321 , 

P.  fisher,  »  Biub.  IT,  31,   Hamilton  r-  Thompaon  v.  McFarlaud,  6   Ban.  476; 
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*  797    ture,  and  in  *  which  the  State  is  iDtereated,  have  heen 

allowed  to  mature,  the  acquiescence  of  parties  eatopa  them 

KeltoKR  V,  Smith,  T  Ciuh.  STS  ;  Gilchriit  Gonldswonh  n  Knight*,  1 1  M.  &  W.  337. 

•#.7,__   «  1!- —   .c.  .  Mjjgouri  B.  Iowa,  Uulen  it  was  made  thruugh  miitake  or 

.__....,                iiue  V.  Uickfori,  9  uctisr  rebnttinj;  cin;aniBliuii:efl,     Itogen  v. 

Fcntei,4Tl,    Seecimctt.Crowell  d.  BeL-ee,  PitLher,  6  Tsuul.  303;  Feniier  o.  Duplock, 

10  Vt.  33;  Colby  (I.  Norton,  19  Me.  413.  S  Bing.  10 ;  Cluidge  o  MackeDiie.4  Hao. 

Bnt  in   Raugely   p.    Spring,  28  M«.  137,  &  G   143  ;  Doe  i'  Barton,  II  A.  &  E.  307. 

and  Tavlor  c.  Zepp,  U  .Mo  483,  Bach  doc-  Aud  acceptance  liindi  the  landlord.     FeD- 

tritte  \i  declared  to  be  uu  departnre  ui  nington  b.  Taniere,  1!  Q.  a   998.    Tb« 

violation  of  the  statate  of  frauds  .  and  in  »aine  relation  exiiiCB  between  a  truMee  and 

Boyd  V.   Graves,  4  Wheat.  513,  that  it  ii  tcrttuime  truti.     WedderbnroD.  Weddei- 

Qot  in  the  BtaCuie,     Prominent  among  es-  burn,  4  Hylne  &  C.  41 ;  Pinkstun  r.  Urew*- 

toppelg  is  that  which  precludea  a  tenant  tct,  14  Ala.  319 ;  Uuvenden  v,  Annesley, 

fram  denyine  the  title  of  the   landturd  3  Sch.  &  L.  607.    Between  mortgagor  Mid 

under  whom  he  entered,  and  from  netting  luortgagee.     Due  r.   Vickeie.  4  A.  &  E. 

up  a  paramoant  title  in  himself  or  an-  783;  Hall  v.  SnrteaB,  a  B.  &  Aid.  687. 

other.     Doe  <-.  Smytlie,  4  M.  &  S.  347 ;  Principal  and  agent.    Osgood  v.  Niciiols, 

Uoe  e.  WigginH,  4  Q.  B.  367  ;  Doe  u.  Foe-  i  Gray,  420 ;  Collins  v.  'niton,  26  ('odd. 

ter,  3  C.   B.  SIS;   Sharpe   v.   Kelley,   i  368      Vendor  and  vendee.     Doe  r.  F.dnr, 

Draio,   431;   Oakes   v.    Munroe,  8  Cfnsh.  3  Bing.  'J    "    *"»  ■   ':—>• —  -    u..D_'-i_ 
aSS;  Henlevu.BaDk,ie  Ala.  553;  Pope 

Harkins,  id.  331 ;  Mclntire  b.  I^tton,   9  invention  by  permisiion  of  the  patentee, 

HaiDph.  447 ;  Cooper  c.  Smith,  8  Watts,  he  is  estopped  from  denying  the  validity 

63S.      This  dependi    npon   the  tenant's  of  the  ]etters-pat«nt.     Laws  r.  Purser,  G 

agreement,  exprese  or  implied,  that   he  Ellis  &  B.  930.    Bnt  this  has  been  denied. 

will  at  Home  time  or  in  some  event  snr-  Blight  v.  Bochester,  7  Wheat.  535.  548 ; 

render  the  possession.    Osterhuntu.  Sho»-  Watkins  t>.  Holman,  16  Pet.  35  ;  Osterhont 

maker,    3    Hill,    513.    Estoppel   applies  b.  Shoemaker,  3  Hill,  513;  Page  c.  Hill, 

wherever  one  liarty  is  let  into  possesaiini  11  Mo.  149.     When  one  accepts  ■  bene- 

by  another.     Dm  v.  Foster,  aupra.     An  fltial  interest  ooder  a  will  he  is  precluded 

nnknoirn  landlord  is  protected  where  the  from  setting  np  any  title  or  claim  in  bim- 

S remises  are  let  by  bji  agent.     Fleming  u.  self  whereby  any  i^  the  provisioot  of  the 

Ooding,  10  Bing.  549,     Tbe  rule  applies  will  may  he  defeated.     Benedict  v.  Mont- 

toall  in  privity  Kith  the  landlunl.     Ren-  gumery,  7  Watte  &  5.S3B;  Smith  e.  GtuM, 

uie  B.  KobiusoD,  1  Biitg.  147 ;  Blantin  t.  34  Me.  443 ;  Denn  r.  Cornell,  3  Johns. 

Whitaker,  II  Humph.  313.    And  the  tea-  CW  174 ;  Mook  d.  Hook,  13  B.  Mou.  SSe. 

ant's  assignees  are  eqoally  bound.    Jack-  Bnt  see  FJti  v.  Cook,  5  Cnsh.  596.    When 

son  K.  Davie.  5  Cowen,  133.    As  i»  even  a  tenant  accepts  a  new  lease  or  other  con. 

an  advene  paiiy  let  in   by  the  tenant.*  veyance  inconsistent  with  his  prior  lease. 

Doe  D.  Mills,  1  Moody  &  R.  38S,    And  in  it  »  a  surrender  of  the  latter  bi  operation 

Doe  D.  Baytup.  3  A.  &  B.  188,  a  .hostile  ol  law,  even  thongh  the  new  lease  be  for 

party,  whOiubtaiDingpossessionbyliceuse,  a  shorter  term.     Bac.  Abr.  Leases,  S.  3; 

aet  up  bis  adverse  claim,  was  estopped.  Hue  r.  Archbishop,  6  F.aBt,  S6 :  Bumetl'  r 

Bnt  a  tenant  may  show  the  landlord's  title  Scribnec,  IE  Barb.  621.    And  where  there 

expired,  which  is  not  a  denial  of  title,  but  is  a  parol  agreement  to  surrender,  which  is 

-1  avoidance  by   matter  ex    poit    facto,  within  the  statuie  ot  fraods.  if  it  is  acted 


Barton,    tl    A,  &  E.  3U7.     And  estoppel     parties  will  be  eatopped  from  denying  the 
'   IS  with  the  term,   ^ley  r.  Bradley,    surrender.    Grimmaii  i'.  Legge,  8  B.  &  C. 


Hopcraft  p.  Keys,  9  Bing.  613 ;  Doe  v.    upon  by  the  r&^utry  of  the  landlord,  the 

Barton,   U   A.  &  E.  307.     And 

expires  with  the  term,   ^yley  r.  ^^ 

5  C.   B.  396;  Ryern  v.  Farwell,  9  Barb.    334;  Dodd  u.  AcUom.  7  Scon,  K.  R.  415 

615;   Homer   n,  Leeds,  I   Dntcher,   10«  ;     But  there  must  be  a  change  of  poesesmon. 

Knowles  c.  Maynard,  13  Met.  353 ;  Pierre    Johnstone  •>.  Hnddleton.  4  B.  &  C.  931 . 

V.  Brown,  34  Vt.  165.     So  where  there  has     Doe  v.  Wood,  14  M.  &  W.  683  ;  Mollelt  r. 

been  ouster,     Morse  c.  Goddard,  13  Met,     Brayne,  3  Camp.  103,    Such  agreement. 

177,     And  title  prior  to  tenancy  maybe     huwe    "   ~  "     '"  "   '"'  -..-.. 

dispnted.     Doe  c  Powell,  I  A.  &  E.  5.^1.    for  n 

And  where  the  landlord  insists  that  the  And  it  the  new  lease  fad  to  pass  an  inior- 
'oid,  the  tenant  may  set  up  an  ect  it  is  not  a  surrender.  Doe  f.  I'oole 
'        ■  1 1  Q    B  713.     In  Thomas  r.  Cook,  3  B. 

&  Aid.  1 19,  a  tenant  underlet  to  a  third 
party,  who  was  accepted  by  the  landlord, 
with  tbe  asaeut  of  tbe  tanant ,   thu  was 


acknowledgment  of  title  which  w 

11  eHto, 

Cooper  B.    Blandy,   1    Bing.  M 

C.   4S 
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from  subsequent  interference. («)     "Still  more  ia  this  the    *798 
case  where  the  proceedings  are  between  private  persona 
only,  and  there  was  suf&cient  opportunity  to  arrest  them ;  (()  ^  end 

hitd  a  Tsliil  anrrendeT  of  the  originBl  taa-  topped  fnim  denying  Cbo  oStcsT'a  entbor- 
ant  intereat,  aiid  a  defeoce  againit  the  itj.  Lay  v.  Neville,  '15  Cal.  MS. 
landloid  daimiDg  rapt.  This  case  wat  (t)  Thoa.  cititeni  omittio);  to  make 
coDtroierted  ia  L^'od  o.  Reed,  la  M,  t  W.  objectiua  to  a  petition  for  pnlJic  improre- 
389,  but  afflmied  lu  Nickels  b.  AtheiBtone,  meats  when  there  was  opportnnity  to  do 
10  Q.  B.  944.  i>ee  also  Schleffelin  n.  Car-  bo,  are  tliereby  estopped  from  olijectiu); 
penter,  IS  Wend.  400,  niUt,  vol.  i.  *S09  (1;).  to  the  actiun  takeu  on  the  petition,  i'eople 
But  the  inteution  of  the  parties  must  be  v.  BocheMer,  21  Barb.  656.  So  of  a  dedi- 
clearly  made  ont.  Brewer  o.  Vyei,  7  cation  of  property  to  poblicoses.  Cinciu- 
Cnsh.  337,  A  simiiar  practice  where  nati  v.  White,  6  Pet.  431;  Shormau  r. 
leases  have  not  been  registered  obtains  in  McKeon,8  Bosir.  103;  Wilder  r.  St.  Panl. 
some  N'ew  KngUnd  btaceii.  4  Greenl.  ISMiun.  192.  See,  also,  iVIurgau  r.  Kail- 
Crnise,  8  o.  (1)-  See  for  later  cases  on  tuad  Co.  96  U.  S.  716;  Chicago  d.  Wright, 
the  subject  of  estoppels,  Heath  a.  Derrj,  69  lU.  31S ;  Hias  e.  Baltimore  Kt.  Cu.  52 
Bank,  44  N.  H.  174;  Judorine  t.  Good  Md.  342;NefF  a.  Bates,  25  Uhio  St.  169. 
rich,  39  Vt.  B ;  White  o.  Walker,  3  III.  4SS ;  (()  Thus  a  party  was  barred  by  Baring 
Whitacre  b.  Culver,  B  Minn.  133 ;  Haiel-  bis  name  was  John,  when  interrogated  be- ' 
ton  D,  Batchelder,  44  N.  H.  40;  Diller  v.  fore  a  process  issned  agaiost  him  in  that 
Bmbaker,  52  Pa.  488.  But  assertions  name.  Price  p.  Harwood,  3  Camp.  108. 
will  operate  aa  estoppels,  only  la  favor  of  In  an  anion  for  re-entij  in  default  of  a 
those  whom  thej  were  intended  to  iafla-  distreea,  the  defendant  was  concluded  by 
ence,  and  not  as  to  straogers  who  heard  admitting  there  was  no  property  liahfe 
them  casually.  Morgan  s.  SuuiKler,  14  to  distress.  Piesbvterian  (.'ougr.  d.  Wil- 
Uhio  (n.  •.).  IDS ;  Lexington  R.  R.  Co.  f.  liams.  9  Wend.  147.  An  execution  bav- 
Elwell,  8  Allen,  371 ;  Letever  b.  Lefever,  ing  been  levied  on  the  land  of  defendant's 
30  N.  Y.  27 ;  Frost  c.  Koon,  SO  N  .Y.  428 ;  reputed  wife,  be  was  estopped  from  show- 
Ohio,  ftc  R.  R.  Co.  V.  McPherson,  35  Mo.  lag  the  marriage  to  be  within  the  proliib- 
13.  One  who  adopts  a  signature  knowing  itM  degrees.  JJivoll  v.  Leadbetl«r,  4  Pick, 
it  to  be  forged,  is  estopped  from  denying  220;  Waller  i>.  Dmkeford.  I  Kllis  &  B. 
its  genuineness  Casco  Bank  v.  Keen,  S3  T49.  So  judgment  creditun,  by  assenting 
Me,  103.  An  indorser  who,  after  a  note  to  a  conveyance,  are  concluded  from  as- 
ie  dne,  indnces  a  party  to  buy  the  note  sorting  their  lien.  Uuub  c.  Mason,  9  Md, 
withoat  disclosing  that  he  is  discharged  380.  It  is  well  settled,  if  an  obligor 
by  want  of  virtue,  is  estopped  from  mak-  induce  a  person  to  take  an  afsignmeut 
ing  that  defence,  Libbey  b.  Pierce,  47  of  a  note  or  bond,  by  admittiug  the 
N,  H.  309.  A  surety  wbo  requests  the  jnstice  of  the  debt  or  declaring  he  hag 
holder  of  the  note  to  sue  the  principal,  is  no  defence,  he  cannot  afterwards  denr  it 
not  estopped  from  dr^fendiug  against  the  to  the  prejudice  of  the  assignee,  but 
action,  nigelow  s.  Woodwu^,  IS  Grav,  unless  the  assignee  wonld  be  prejndiced  by 
S60.  The  following  are  cases  under  wills  having  parted  with  value,  there  can  be  no 
or  cDdicibi .  Buchans  v.  Harwell,  43  Barb.  estoppeL  Weaver  ".  Lynch.  25  Pa.  449 ; 
424;  Van  Duyne  u.  Van  Duyne,  1  Mo-  Sloan  v.  K.  T.  A  M.  Co.  6  Blnckf.  175; 
Caiter,  49;  Zimmerman  n.  Zimmerman,  Crout  v.  DeWolf,  1  R.  I.  S93 ;  Tmscott 
47  pL  478.  V.  Davis.  4  Barb.  495  ;  Piatt  r.  Squire,  12 
Spiller  P.  Scribner,  36  Vt,  249.  If  a  Met.  494;  l>avis  f,  Thomas,  S  Leigh,  1, 
person  cnllecls  money  in  the  character  of  A  corporation  which  has  entered  npon  its 
a  guardian,  he  is  estopped  from  retaining  appropriate  functionB.  cannot  object,  in 
for  his  own  use  the  money  collected,  an  action  against  it.  that  legal  proviiiioiiB 
Portis  B.  Cummings,  91  Texas,  26S.  A  concerning  it  have  not  been  complied  with: 
person  contenting  to  a  sheriff's  sale  is  e*-  Commonwealth  i<.  Worcester  T.  Co  3  Pick. 

1  Thus  the  obligote  of  a  guardian's  bond,  reanired  on  granting  a  license  to  sell  real 
estate,  are  estopped  to  deny  the  recital  of  the  dne  appointment  of  the  guardian,  Wil- 
liamson u.  Woodman,  73  Me.  163  ;  stockholders  neglecting  for  over  four  years  to  din- 
affirm  an  action  of  trustees  in  transferring  all  the  corporation  nropertv  in  settlement  of 
a  claim,  from  attncking  the  validity  of  the  transfer.  Sheldou  Co,  e.  Kickenieyer  Co.  90 
N.  Y".  607 ;  one  leasing  to  a  corporation,  to  deny  its  corporate  character,  Whitne* 

«_,., ..  nT7_   -„„.    -_i i._l  u..._j .^i^gjj..  i._   ,___.   ._.,_..  ._    __- 


Rolunson,  53  Wis.  309 ;  and  a  school  board  treasurer  to  deny  its  legal  exintence  si 
toavoidhiscontrttEttocouveylandtoit,  flick  ir,TTastees  of  Schools,  99  111.  167.-   ' 
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•  800  THE  LAW  OP  C0HTEACT8.  [pABT  U. 

•799  gross  negligence  is  equivalent  *  in  its  conclasive  effect  to 
active  conduct  (w)  So  it  a  person  by  actual  expressions  or 
by  a  course  of  conduct,  so  appears,  tbat  another  may  reasonably 
infer  the  existence  of  an  agreement  or  license,  and  the  other  acts 
upon  that  inference,  whether  the  former  intends  that  he  shall  do 
so  or  not.  the  person  so  expressing  or  conducting  himself  cannot 
afterwards  deny  or  resist  the  reasonable  inference  to  be  drawn 
from  his  words  or  conduct  (f) 

It  must  be  obvious,  however,  that  the  doctrine  of  estoppel  can 

go  DO  further,  than  to  preclude  a  party  from  denying  that  he  has 

done  that  which  he  had  power  to  do.  (w) '    The  whole  law  of  estop- 

pel  may  seem  to  rest  only  on  the  ground,  that  the  law  will 

*  800    not  permit  a  party  to  profit  by  his  own  fraud ;  and  *  upon 

8ST ;  nor  cma  a  iD«inh«i  make  inch  objec-  \b  compliMlT  altered,  will  hare  the  name 

tion  :  Cheater  Olan  Co.  e.  Dewe/,  IS  Mul  effect''  M  frand.     Dentian,  C.  J.,  in  Colea 

Si.      Where  a  morl^age  cote,  or  other  r.  Bank  of  England.  10  A.  &.  E.  iST,  45S. 

Inatrament.  la  given  tu  »  corporatiua  as  In  that  caae  an  action  was  broo^hc  for  a 

inch,  the  partj  giiiog  it  ii  eatoppod  from  portion  of  stocic  held  by  t«et«tnx.  wbich 

denjing  the  exiBtence  of  the  corparatioa.  had  been   fraadnlently   transferred  ;  tbil 

Angell  &  Amea  on  Corp,  |  639 ;  I>atche8a  wai  BacceasfDll/  reaisMd,  on  tbe  gronod 

Co.  D,  Davis,  M  JohDi.23S;  SeaiBborgh  that,  (hoogh  there  was  do  knovt^ge  of 

T.  Co.  V.  Catler,  36  Vi.  3lfi.     A  part^  the  frand,  the  stockholder  had  the  means 

contracting  with  another  as  a  eorpotation  of  knovledge.  and   was  guilt;  of  |;ro«a 

is  estoppri  to  deny  the  legal  existence  of  negligence,   in   receiving  the  diminulied 

such    curpacation.      Worcester  M,   I.   e.  difldends  without  objection. 

Harding,  II  Cnsh.  SSfi.    See  conlra,  Wei-  (u)  Cornish  o.  Abington,  4  B.  i  N.  549. 

land  Canal  c.  Hathawaj,  B   Wend.  480.  (lo)  Thns,  a  corporation  nutf  show  ita 

If  the  maker  of  a  note,  at  its  matnritj,  incapadtj  for  a  certain  contract  or  coorae 

deliTer  to  an  agent  another  note  to  be  osed  of  action.     la  Lowell  b.  Daniels,  8  Ony, 

in  renewal  thereof,  and  the  holder  refuses  161,  the  qoestion  was,  whether  a  married 

to  accept  the  same  in  renewal,  bat  takea  woman  ma;  be  barred  br  an  estoppel  m 

it  as  eoUateral  and  then  nwa  It  as  his  own  pai:    Per  Tlutmai,  J. :  "  This  ductrme  ot 

b;   procuting  it  to  be  disconnted,  be   is  estoppel  I'n  puii  would  seem  to  be  stated 

estopped  to  My  thM  he  did  not  accept  it  broaiU;  eootlgli,  when  it  is  said  that  soeti 

for  the  purpose  fur  which  it  was  giren;  estoppel  is  as  effectual  aa  the  deed  of  the 

and,  after  paying  the  same,  ma;  maintain  party.    To  m/  that  one  may  by  acta  ta 

an  action  upon  it.  although  he  has  after-  pnii,  by  adniiesiou.  by  concealment,  or  b; 

wards  refused  to  deliver  Dp  the  oTiginal  silence,  in  effect  do  what  could  not   M 

note  to  the  maker.     Dewey  u.  BeU,   5  done  by  deed,  would  lie  practically  to  dis- 

Alleu,  165.     Id  Forsyth  r.  Day,  48  He.  pease  with  all  the  limitations  ihe'law  hM 

176,  it  was  held,  that  where  the  apparent  imposed  npou  the  capacity  of  infants  and 

maker  of  a  note  upon  its  presentment  for  married  women."    Brown  a,  McCune,  9 

pBvment  indulges   in  language    or   acta  Sandf.  !!4.    There  cannot  be  an  etrtoppel 

calculated  to  induce  a  reasonable  belief  to  show  a  riolation   of  a  statute,   even 

that  the  note  was  senuiue,  althoogh  he  to  the   prejudice   at  an   innocent  par^. 

may  not  be  renurded  as  adopting  the  note  Steadman    v.    Dahamel,    1    C.    B.    SBS. 

as  nis  own,  still  he  will  be  eitopped  from  Legal  Incapacity  cannot   he  removed  by 

dsuying  his  liability  thereon,  if  trie  holder,  fraQctnlent  representations,  nor  can  there 

acting  upon  tbe  belief  thereby  created,  hat  be  an  oAoppel   involved  in   the   act    to 

■uffered  damage.  which  the  incapacity  relates,  that  can  take 

|u)  "Any  culpable  conduct,  by  which  awav  that  Incapacity.     Keen  e.  Coleman, 

the  relation  of  the  parties  to  the  property  3D  Pa.  199. 

^  Where  a  Diarried  woman  made  a  conveyance  of  land  by  a  false  statement  th^t  she 
~     ingle,  a  note  for  tbe  price  was  cancellea  aa  without  coniidetation,  notwithstaading 

ilAim    tti*»    tk*  navAA    haA    nktainail    an    f^at^    i^y  eStOppeL       MaOOD    V.  JOrdAIl,  13 
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fraod,  actual  or  coostmctive,  most  of  the  cases  do  certainly  rest 
But  it  is  also  true,  that  if  one,  in  honest  error,  asserts  that  which 
is  not  true,  and  makes  the  assertion  for  the  purpose  of  inQn- 
encing  a  party,  who  acts  upon  and  trusts  to  the  assertion  in 
good  faith,  he  that  made  the  mistake  shall  not  be  permitted  to 
correct  it  for  his  own  benefit,  and  to  the  injury  of  the  innocent 
party  who  was  deceived  by  his  assertion.  (;c)  The  Supreme  Court 
of  the  United  States  has  held  that  a  municipal  corporation  wbich 
issues  bonds  purporting  on  their  face  to  be  issued  in  conformity 
with  a  statute,  is  estopped  from  denying  that  fact  when  they 
have  been  put  into  the  market  (y)  However  equally  innocent 
the  ossertor  may  have  been,  the  falsehood  asserted  was  a  wrong 
done  to  the  other  party.  It  is  possible  that  the  estoppel  might, 
in  such  a  case,  be  overcome,  by  the  assertor  showing  that  he  was 
deceived  by  circumstances  which  entirely  justify  his  belief,  and 
that*  bis  own  negligence  in  no  way  co-opeiated  to  produce  the 
error.  It  is  in  reference  to  questions  of  this  kind,  that  it  has 
been  said,  that  he  who  asserts  what  he  does  not  know  to  be  true, 
stands  upon  the  same  footing  with  him  who  asserts  what  he 
knows  to  be  false;  a  principle  which  we  cannot  admit,  as  we 
elsewhere  state,  without  important  qualifications,  (z)  > 

(x)  See  Qdte  (g),  lupm.     lu  How&rd  though  uiotheT  a  in  fact  indnced  (o  ict 

a.  HadKm,  it  Ellis  &  B.  I,  Canpbtll,  C.  J.,  upon  <t.     Thcui,  where   admiaaions   w«n 

SIMM  the  nile,  that  the  party  tatting  up  made  U>  third  penoni :  Regina  c,  Amber- 

■Qch  a  bar  to  the  reception  of  truth,  niiiat  gate,  &c.  R.  Co,  I   Ellis  &  B.  .^73 :  Peo- 

show  both  that  there  vat  a  wilful  intent  nell  g.  Hinmaii,  7  Barb,  644,  and  Dotei  (f ) 

to  make  him  act  on  the  faith  of  the  lep-  and  (r),  iupra ;  nor  where  the  admiasion 

teeentation,  and  that  he  did  bo  act.    And  louKht  to  be  set  Dp  waa  an  answer  to  an 

if  the  party  indoce  another  to  act  bj  mia-  incKleDtal  queMion  :  Pierce  c.  Andrews,  4 

repreaenlatinn*  innocentlT  made,  he  most  Cosh.  4.     Id  that  rase  an  execDtiun  cted- 

Cbear  the  injuTy.    Thos,  in  Waller  n.  ilor,  without  diK-loiing  his  pnrpoae,  ob. 

keford,  1  Ellis  i.  B.  749,  a  wonuui'*  Ulined  an  HdmiuioD  tb&t  a  horse  in  idain- 

goods  were  sold  to  an  iunocent  party,  with  tiff's  possessiun  was  the  projierty  of   his 

per  concorreDce,  by  a  man  to  whom  she  debtor,  and  a  seizure  was  tiierenpun  made; 

supposed  she  was  married,  and  on  discov-  but  the  plaintiff  was  not  precluded  from 

ering  her  mistake  she  was  precluded  from  showing  that  the  horse  was  his  uwn.     So 

dispating  the  sale.    So  in  Wells  u.  Pierce,  memliers  of  a  corporation,  acting  inno- 

T  FiMter,  903,  ao  owner  was  coDcluded  by  cently,  are  not  peminally  estoppM  from 

a  sale  which  he  had   induced  another  to  anertiug  tbeir  priiaie  righCa.     Perry  c. 

make,  although  at  the  time  he  was  ixno-  Worcester,  6  Grav,  bn, 
raut  of  bis  own  interest.     See  also  How-         (i/)  Moran  u.  Miami  Com  ml  wi  oners,  i 

ard  ".Tucker.  I  B.  &  Ad.  713;  Doe  r.  Black,  TS3.     flee  also   losurani-e   Co.   v. 

Ijtmbly,  3  Esp.  639;  Carnea  c  Field,  3  Brace,   109    U,  S,   338;   Parkersburg  n. 

Teates,  341.    But  we  Steele  ».  Putney,  15  Brown,   IM  U.  S.  487 ;  Crow  v.  Oxford, 

Me.  337.    Bnt  if  the  conduct  or  represeu-  119  U.  S.  319:  CoDcnrd  d.  Koblnson,  131 

tatioD  be  Dot  intended  as  an  iudncement  U.  S,  IB.'S;  Coler  b.  City  of  Clebniue,  131 

to  another  to  act,  or  be  mch  that  a  reason-  U,  S.  163. 

able  man  would  anticipate  do  action  from  |i)  Lobdell  d.  Baker,  I  Met.  ie3;Fhl]a. 

It,  there  in  such  an  aMence  of   the  fltst  W.  A  B.  R.  R,  Co.  e.  Howard,  13  How. 

^emeDt  of  estoppel,  that  none  is  raised,  307, 33S,  per  Carii;  J. ;  "  When  a  party 

1  In  Warder  d.  Baker,  54  Wis,  49,  the  falM  Btatenieiita  of  a  garnishee  that  he  waa 
indebted  to  a  defendant  was  hrld  not  to  estop  him  from  denving  sorh  indebtednesa, 
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•  801  THE  LAW  OP  COKTBACre.  [PABT  II. 

"801  'The  difficulty  attending  this  class  ot  estoppels  may 
be  stated  thus :  Is  it  necessary  that  there  shall  be  some 
default  of  duty,  by  act  or  neglect,  as  a  ground  for  the  estoppel  ? 
We  are  not  willing  to  admit,  that  a  person  entirely  innocent,  ia 
a  moral  point  of  view,  may  not  be  bound  by  his  acts  or  sayings, 
where,  if  he  be  not  bound,  he  will  be  permitted  to  cast  an  injury 
upon  some  one  as  innocent  as  he  is,  but  who  has  been  misled 
merely  by  a  justifiable  confidence  in  what  was  said  or  done  to 
him  with  the  intent  that  he  should  rely  upon  it,  (a)  But  where 
this  confidence  and  dependence  were  not  expected,  and  still  more 
where  they  do  not  exist,  we  apprehend  that  an  estoppel  must 
be  founded  upon  fault.  It  seems  to, be  settled  that  an  estoppel 
cannot  be  founded  upon  acts,  or  words,  or  silence,  unlesa  thej 
were  intended  to  lead  the  party  who  seeks  to  set  up  the  estoppel, 
to  act  upon  them,  (aa) '  And  that  only  he  can  set  up  the  estop- 
pel, who  trusted  to  it  in  some  business  transaction,  (ab)  The 
whole  doctrine  of  estoppels  in  pais  originated  in  courts  of  equity, 
and  passed  from  them  into  courts  ot  law;  and  the  doctrine  of 
equity  is  often  asserted  in  respect  to  them,  by  courts  of  law ;  (b) 
and  where  there  is  no  violation  or  neglect  of  duty,  of  any  kind, 
we  apprehend  that  it  must  be  a  very  strong  case  which  comes 
within  the  law  of  estoppel.(c)" 

Maeita  what  he  knows  ii  ttiae,  or  does  not         (ft)  Tbos.  in  Wellknd  Can&l  c.  Htfb- 

know  to  be  tcne,  to  another's  loss  and  his  ftwajr,   s   Wend.  480,   A'e/cm.  J.,   limits 

own  gain,  he  is  guikj  of  a  fraud  ;  a  fnud  eMoppels  to  cases  where  a  psrtj,  "  in  good 

in  fact,  if  he  knom  it  to  b«  false  ;  frand  conscieace  and  boneet  dealiiiE,  ought  not 

in  law,  if  he  does  not  know  it  to  be  troe."  tu  be  permittod  to  gniasa^  "  his  own  acta 

Rnt  the  applicatiout  of  the  rate  will  be  or  admimione.    See   Davis  u.   Davis,  S8 

fonnd  to  bear  the.  qoaiiflcations  in  vol.  i.  Cal,  3H ;  Andrews  ?.  Lvon,  1 1  Alien,  349 ; 

p.  •es.  Uavidson  v.  Young.  38  lU.  145  ;  Langdon 

(a)  Newman  d.  Edwards.  34  Pa.  3! ;  r.  Dond,  10  Allen.  4^3. 
WaMr's  Appeal,  35  Pa.  S!3,  Mauafac-  (c)  We  apprehend  that  this  is  the  doc- 
tnren'  Bank  o.  SchoBetd.  39  Vc  590;  trine  of  Dowus  e  Cooper,  2  (j,  H.  !56, 
Oillespie  D.  Carpenter,  I  Kob,  S5;  Cloud  qnoted  ante,  in  note  (o),  as  qaalifving 
D.  Whiting,  3S  Ala.  97  ;  Hailef  d.  Fran  ka,  Fickard  n.  !jears,  6  A.JbG.469.  Petbape, 
IS  Ia.  An,  5S9  ;  Ballon  e.  Jones,  37  111.  however,  no  cdses  illniitrate  this  priiidple 
9S.  betfer  than  B.  &  W.  Railroad  Cu.  v.  Spar- 
tan) Tnmer  v.  Coffin,  12  Allen,  401.  hawk,  5  Met.  469,  and  Brewer  n.  B.  &  W. 
(ni)  Oailiughoofta  n.  Whitwell,  St  Railroad  Co.  5  Met.  47B.  These  ouee  are 
Barb.  308.  In  snbstanue  aa  follows:  A  and  B  own 

where  la  reliance  on  snch  a  statement  the  plaintiff  has  only  Incorred  the  expenae  of 
service.  — K. 

'  The  grantee  of  aa  unrecorded  deed,  made  prior  to  a  judgment  against  the  grantor, 
is  not  eslojiped  to  set  np  his  title  against  the  judgment  creditor  without  proof  that  the 
grantee's  failure  to  record  was  frandnlent.  Trenton  Banking  Co.  ■>.  Duncan,  S6  K.  T. 
221.  — K. 

'  Where  a  check  has  been  certified  by  a  bank,  and  afterwardn  fiandulently  altered, 
the  bank  ie  not  estopped  to  deny  the  genninsnexs  of  the  check  by  a  sahswiuent  state* 
ment  of  its  teller  that  the  certitfcation  ia  good.  Clews  u.  Bank  of  New  York,  89  X.  Y. 
418.  — K. 
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Ca.   IT.]  ESTOPPELS.  '.801 

It  has  been  asserted  as  a  general  rule,  that  the  law  of  estoppels 
has  no  application  to  infants,  (d)^ 

•djoiaiiiK  loud;  thej  deeire  to  ettahliah  a  tee  of  B,  now  held  this  laod.    A  brin^ 

diviBion^liae  between  them,  and  br  parol  hia  actioD  for  this  land,  and  was  permitted 

agree  on  snch  a  line ;  B  sells  to  C ;  be-  to  recover  it,  oot  being  estopped  by  what 

tare  the  sale  A  informs  C,  orallv,  that  he  he  had  said  or  done,  as  it  Brose  froni  a 

clamed  only  to   that   agreed   line ;  and  mere    mistake,   witbant   fraud    or  ncgli- 

after  the  sale  C  made  espengiTe  iniproTB-  gancc.    See,  conira.  Manufacturers'  Bank 

menls  OD  theland,  up  to  the  line,  with  the  n.    Hazard,  30   N.  Y.  92G;  Brookman    v. 

knowledge  of  A,  who  expreiwed  no  dissent  'Metcalf,  ^  Roh.  B6B  ;  and  Maple  v.  Kus- 

and  made  no  objection.    After  all  this,  A  sart,  03   Pa.   34B  ;  and  in  favor  of  this 


discovered  that  this  was  not  the  trae  line,    view.  Gore  v.  White,  SO  Wis.  4!ft. 
and  that  B  had  been  in  posseasion  of  land         ( 
leall/  belonging  to  A,  and  that  C,  aa  gran-    See 


and  that  B  had  been  in  poaseasion  of  land         (d)  Lackman   d.  Wood,  29   CaL  147. 
___„..._,.__,__._  .   ,_j.L..n "-- Vol.  1.  p.  "SIS,  n.  I. 


'  But  the  neglect  of  award  for  more  than  seven  jean  after  his  maioritj  to  disaffirm 
an  iaveatment  of  big  property  by  his  gaardian,  made  daring  minority,  where  he  has 
had  ample  opportunity  to  learn  his  rights,  will  estop  him  from  claiming  hia  interest  aa 
against  tlie  creditors  of  the  company,  in  which  the  investment  vaa  made.  Hoyt  v. 
Spragne,  103  U.  S.  613.  In  Sima  ti.  Kverhardt,  102  U.  S.  300,  a  married  woman  waa 
liiid  not  to  be  estopped  from  denying,  within  two  montha  of  becoming  a  fane  loU,  but 
more  than  twenty  yeara  after  her  majority,  a  statement  made  during  infancy  but 
after  her  marriage,  that  ahe  wu  at  the  time  of  ftiU  age.  —  K. 


END   OP  VOL.   II. 
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